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CASES 

ARGUED  AND  DETERMINED 

IN    THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

NEW  ORLEANS, 

FROM   THE 

1st  JANVARY  to  SOth  JVIVfi,  1848« 


PRESENT : 

Hon.  Geoege  Eustis,  Chief  Jtistice. 

HoQ.  Pii^as  Adolphe  Rost,  ^ 

Hon.  Georob  Rogers  King,    >  Associate  Justices* 

Hon.  Thomas  SlidelLi  ) 

Layton  et  at.,  Executors,  v.  Hennen^ 

The  deacriptionof  the  property  offered  for  eale,  contained  in  the  advertiiement  of  t  ptdbtAa 
•ale,  is  binding  both  upon  the  vendor  and  the  pnichaaer,  and  neither  can  inaiat  on  any  thin^ 
said  by  the  aoctioneer  at  the  time  of  sale  which  in  any  way  variei  from,  or  adds  to,  the 
printed  conditiona  or  descripti6n  of  the  object  offered  for  sale.  No  error,  caoaed  by 
repreaentataons  of  the  auctioneer  at  variance  with  the  printed  advertisement^  will  vitiate 
the  sale. 

APPEAL  from  the  District  Court  of  the  First  District,  Buchanan^  J< 
Preston^  for  the  plaintiffs.  Mcfise^  for  the  appeUant.  The  judgment  of 
the  comt,  in  this  case,  was  delivered  on  a  re-hearing,  an  opinion  having  been 
read  on  the  first  hearing,  reversing  the, judgment  below  and  rendering  one  in 
Civor  of  the  defendant.    The  fioal  judgment  was  pronounced  hj 

King,  J.*  The  pluntiffs,  aA  .ecutors,  have  instituted  this  action  to  compel 
the  defendant,  HewmUy  to  accept  a  transfer  of  twenty  shares  of  the  capital 
stock  of  the  CarroUton  Railroad  and  Banking  Company,  adjudicated  to  him  at 
a  probate  sale  of  a  part  of  the  effects  of  Robert  Layton^  deceased,  and  to  pay 
the  price  of  adjudication.  The  defendant  admits  that  he  purchased  twenty 
■hares  of  the  stock  of  the  Carrollton  Bank,  at  public  sale,  but  offers  as  a 
reason  why  he  is  not  bound  to  comply  with  the  terms  of  the  adjudication  that, 
the  auctioneer  represented  to  him  and  to  other  bystanders  at  the  sale,  that  the 

stock  offered  belonged  to  a  class  much  more  valuable  than  that  which  was 

■—  ■  ■■■■-.,,  ...      ■         ■  ■      ,    ■ 

*  EuBTie,  C.  J.,  did  not  sit  in  this  case,  having  been  of  coonseL 
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Latton 
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adjadicated.  To  understand  the  nature  of  this  defence,  it  is  necessaiy  to 
state  that  there  were  three  classes  of  stock  of  the  company.  The  first 
consisted  of  shares  paid  in  full-,  of  the  original  subscription,  under  the  act  of 
1833.  The  second,  of  shares  of  the  stock  created  by  the  act  of  the  1st  April, 
1835,  which,  under  a  resolution  of  the  board  of  (jiirectors,  known  as  '*  MiUau- 
dorCs  resolution,"  were  paid  in  full  by  anticipation.  The  third,  of  shares  of 
the  stock  created  by  the  last  recited  act,  on  which  only  $50  had  been  paid. 

A  controversy  arose  between  Millaudon  and  the  bank,  in  relation  to  the  stock 
of  the  second  deseription,  which  was  finally  determined  in  the  Supreme  Court. 
The  case  is  reported  in  the  3d  vol.  of  Robinson's  Reports,  p.  488.  It  is  con- 
tended that  the  decision  in  that  case,  recognises  in  the  holders  of  stock,  paid  in 
full  under  MillaudorC^  resolution,  rights  superior  to  tJiose  of  the  owners  of 
stock  paid  in  fuU  under  the  original  act  of  incorporation,  on  the  final  liquidation 
•f  the  bank's  concerns ;  and  that  the  defendant  was  induced  by  the  representa- 
tions of  the  auctioaeer,  to  believe  that  he  was  purchasing  full  paid  stock  under 
Millaudon's  resolution,  whereas  the  stock  adjudicated  Xo  him  belonged  to  the- 
first  class.  The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiffs,  and 
the  defendant  has  appealed. 

It  is  unnecessary  to  enquire  whether  the  alleged  difference  between  the  two* 
descriptions  of  full  paid  stock  has  been  recognised  in  the  case  of  Millaudon  t^ 
The  New  Orleans  and  Carrolltan  Railroad  Company.  The  stock  offered  waa- 
described  in  the  advertisements  as  *^faU  paid  stock,^^  and  was  really  such.  If 
^e  fact  tkat  there  were  two  kinde  ef  *«full  paid  stock"  rendered  the  descriptioD^ 
indefinite,  the  purchaser  should  have  addressed  his  enquiries  for  further 
information  to  the  executors,  who  alone  were  authorised  to  give  it.  The* 
advertisements  are  binding  upon  both  the  vendor  and  the  purchaser,  and  neither 
party  can  insist  on  any  thing  that  was  said  by  the  auctioneer  at  the  time  of 
sale,  in  any  respect  varying  or  adding  to  the  printed  conditions  or  the  description 
of  the  object  offered.  Babington  on  Auctions,  Law  Lib.  18.  19  La.  18. 
The  information  in  the  present  instance  was  asked  of  the  auctioneer,  in  whom 
the  law  recognises  no  authority  to  give  it,  and  who  is  not  shown  to  have  been 
authorised  by  the  executors  to  furnish  it.  , 

In  the  absence  of  an  express  authority  from  the  executors,  no  error  caused 
by  the  representations  of  the  auctioneer  at  variance  with  the  printed  advertise* 
ments,  will  vitiate  the  sale. 

Slide LL,  J.,  adhered  to  the  opinion  first  pronounced.* 

Judgment  affirmed. 

*  The  following  opinion,  firet  read  in  this  case,  was  pronounced  by 
Slioell,  J.  The  petition  charges  that  the  plaintifia,  in  pursuance  of  authority  from 
the  Court  of  probates  of  Jefferson  parish,  caused  to  be  exposed  at  public  sale,  through  an 
auctioneer,  twenty  shares  of  the  capital  stock  of  the  New  Orleans  and  Carrollton  Rail- 
road Company,  belonging  to  the  succeesion  of  the  testator ;  that  Hennen  became  the 
purchaser  at  $62  75  a  share,  payable  at  sixty  days ;  that  they  have  offered  a  transfer  of 
the  stock,  but  that  he  refuses  to  receive  it  and  pay  the  price ;  they  pray  that  he  be  ad- 
judged to  receive  a  transfer,  and  to  pay  the  price.  The  proces-verbBl  of  the  auctioneer 
was  annexed  to  the  petition.  It  sets  forth  the  sale  as  follows :  "  Twenty  shares  of  tho 
CaroUton  Railroad  at  $62  75,  adjudicated  to  D.  N,  Hennen,  $1255."  The  defendant 
pleads  the  general  denial,  and  pleads  specially  representations  made  by  the  auctioneer 
at  the  sale,  which  he  alleges  were  untrue. 

It  was  proved  at  the  trial,  and  this  fact  is  undisputed,  that  there  are  three  kinds  or 
classes  of  Carrollton  R ailroad  stock.  These  are,  the  stock  of  the  original  Railroad  company, 
being  full  paid,  to  wit,  9100  a  share ;  stock  under  the  amended  charter,  half  paid,  or  $60  s 
share ;  and  stock  under  the  amended  charter  full  paid,  or  $100  per  share.  The  subject 
is  more  particularly  explained  in  the  case  of  Millaudon  v.  The  New  Orleans  and  CaroU' 
ton  Railroad  Company,  3  Kob.  4(:8. 


NEW  ORLEANS,  JANUARY,  1348. 


The  fint  point  which  it  b  proper  to  consider  10,  what  class  of  stock  was  here  intended 
to  be  sold  ?  Although  the  procei-verbal  is  entirely  silent  on  the  subject,  yet  it  is  not  dis- 
puted before  us  that  the  stock  belonging  to  the  succession  was  full  paid  stock.  Of  which 
of  the  two  classes  of  full  paid  stock  was  the  stock  in  question  ?  This  is  a  matter  not  as- 
certained either  by  the  procis-verbaL,  nor  even  by  the  plaintifik'  petition.  Was  this  mate- 
rial ?  That  it  was  so,  is  plain  from  the  testimony.  It  is  shown  that,  at  the  time  of  this 
sale,  there  was  a  very  serious  difference  in  the  market  value  of  these  two  classes.  Tho 
diffiffenoe  was  $30  a  share  in  favor  of  the  full  paid  stock  under  the  aoMnded  charter  over 
the  full  paid  stock  under  the  company's  original  charter. 

The  qoestion  then  presents  itself,  what  did  the  auctioneer  sell  and  what  did  Hennen 
boy?  "What  was  the  contract  between  these  parties,  the  specific  execution  of  which  in 
sought  to  be  enforced  by  the  petition,  and  how  is  it  proved?  For  an  answer  to  this 
essential  enquiry  we  look  in  vain  to  the  plaintiff'  petition,  or  to  the  proeet-verbal  offered 
in  evidence.    Neither  of  these  designate  whether  it  was  the  old  or  new  stock. 

It  is  a  well  settled  principle  that  a  party  who  seeks  to  enforce  the  specific  execution  of 
a  contract,  must  not  only  prove  the  contract,  but  the  terms  of  the  contract  as  proved 
must  be  so  precise  as  that  neither  party  could  reasonably  misunderstand  them.  This 
doctrine  rests  upon  an  elementary  principle  of  the  contract  of  sale.  The  thing  sold  is  an 
hidispeiisable  ingredient  in  the  contract  of  sale,  and  the  thing  sold  must  be  certain. 
Where  there  is  uncertainty  a^  to  the  thing  sold,  the  decree  of  specific  performance  based 
upon  such  a  contract  must  partake  of  the  same  uncertainty,  and  wants  an  essential 
leqoisifee  of  a  decree.  In  the  case  before  us,  if  a  decree  of  specific  performance  be  rend- 
ered adjndging  the  defendant  to  pay  the  plaintiff  $1255,  upon  the  transfer  to  the  defend- 
ant of  twenty  shares  of  full  paid  Carrollton  Bank  stock,  what  shares  are  the  plaintifiSs  to 
transfer  ?  There  are  two  kinds ;  one  was  worth  inlbe  market  $30  a  share  less  than  the 
other.  If  under  this  decree  the  plamtiffi  may  transfer  either,  the  decree  is  both  uncertain 
and  unequitable. 

Hie  plaintiffs*  argmnent,  when  they  contend  that  we  must  look  to  aoihiog  but  the 
fncis-v^rbal  of  sale,  and  cannot  enlarge  it  by  evidence  of  the  auctioneer's  declarationsy 
IS  suicidal,  for  no  lawful  decree  can  be  based  upon  this  procia-verbaL  In  a  judicial  sale 
at  auction,  as  in  an  ordinary  sale,  the  seller  js  bound  to  explain  himself  clearly  respecting 
the  object  pf  the  sale— the  thing  sold.  If  it  be  uncertain  what  is  sold,  there  can  be  no 
aggregatio  mentium.  The  mind  of  the  buyer  and  the  mind  of  the  seller  must  agree. 
Bnt  no  agreement  can  be  supposed  to  exist  when  the  subject  of  the  sale  is  thus  uncer- 
tain. If,  therefore,  we  aveut  to  the  position  of  the  plaintiffii'  counsel,  and  reject  the 
evidenee  of  what  occurred  at  the  sale  beyond  the  proees-verbal,  a  contract  is  presented 
which  is  void  for  uncertainty,  and  no  specific  performance  can  be  decreed.  If,  on  the 
other  hand,  it  be  admissible  to  consider  this  cas^  upon  the  testimony  of  the  bystanders 
and  the  auctioneer  as  to  what  occurred  at  the  sale,  the  case  is  still  against  the  plaintiffs. 
The  weight  of  evidence  leads  us  to  the. conclusion  that  what  was  said  induced  the- defend- 
ant to  suf^iose  that  the  stock  was  of  that  class  the  most  valuable  in  the  market,  while  in 
.fret  the  stock  held  by  the  succession  is  not  of  that  description,  but  is  eld  stock.  Under 
Ihese  circumstances  it  would  he  unequitable  to  hold  the  defendant  to  a  specific  perfor- 
mance, and  to  compel  him  to  pay  the  plaintiffi  for  their  stock  a  price  which  exceeded  by 
-^30  the  market  rate  at  which  he  could  have  purchased  it  at  private  sale  from  a  by- 
-rtander,  who,  acting  under  the  same  misunderstanding  which  operated  upon  Hennen*9 
mind,  was  his  competitor  at  the  sale.  Obseuritatein  pcuti  noeere  potiua  debere  venditorif 
^t  id  dixerit,  qtiam  emptori ;  quia  potuit  re  integra  apertius  dicere. 

Hie  plaintiffi  have  argued  that  in  reality  the  rights  of  full  paid  stockholders  under  the 
<€ld  charter  are  equal  to  those  of  full  paid  stoekhokien  under  the  new  charter,  or,  as  they 
are  called,  in  the  stock  market,  Millaudon  stockholders ;  and  that  the  public  opinion  to  the 
'Contrary  is  a  delusion.  It  is  not  material  to  decide  this  question  now ;  nor,  as  to  the 
decision  in  Miilaudon*9  case,  to  express  a  dissent  or  concurreuoe  with  the  opinion  there 
announced. 

The  estimatioa  of  the  new  stock  in  the  market  as  a  privileged  stock  in  the  distribution 
i»f  the  bank^s  assets  formed  a  material  quality  in  the  thing  apparently  offered  for  sale,  and 
with  regard  to  this  quality  the  bidders  were  misled.  Thus,  whether  we  confine  the  cause 
to  the  proc^e-Derbal  of  the  auctioneer,  or  determine  it  by  the  parole  evidence  of  his  de- 
clarations, in  either  view  the  case  is  against  the  plaintiff^.  In  the  former,  the  sale  is  void 
iwm  Qscertainty ;  in  the  latter,  the  misrepresentation  bars  the  fipecific  execution. 


Lattor 

r. 
Hehnxw. 
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MiLLAUDON  et  al.  v.  Pbicb  et  al. 

Where  a  broker,  aflting  u  the  agent  of  the  Tendor  of  a  quantity  of  ialt  itored  in  baga, 
repreaents  to  the  purchaser  that  it  had  been  in  atore  only  five  or  blk  monthi,  when  it  had  in 
fact  been  f  tOTed  for  fifteen  or  eighteen  months,  and  the  evidence  shows  that  the  statement 
of  the  broker  produced  the  impression  on  the  mind  of  the  purchaser  that  it  had  not  been 
stored  longer  than  five  or  six  months,  the  representation  being  as  to  a  point  material  in 
judging  of  the  condition  of  the  article,  and  the  vendor  being  bound  by  the  representations  of 
his  agent,  the  sale  will  be  rescinded ;  and  this  though  the  purchaser  examined  the  salt 
before  buying,  for  the  misrepresentation  might  hare  influenced  the  cbaiacter  of  the  ex- 
aminationmade  by  him. 

Thu  general  rule  is  that  a  vendor  -ii  bound  to  good  faith,  and  if  he  knows  the  article  offered 
for  sale  to  be  defective  he  is  bound  to  state  the  defects.  The  exception  to  this  rule  ii  that, 
where  the  article  is  susceptible  of  convenient  inspection  and  examination,  the  purchaser  is 
bound  to  make  and  abide  by  such  examination.  Salt  in  bags  is  not  suspeptible  of 
inspection  and  examination  without  much  trouble  and  inconvenience. 

APPEAL  from  the  Commercial  Court  of  New  Orleans,  Watts,  J,    Benjamin 
and  Mkou,  for  the  appellaDts,  cited  Story  on  Sales,  369. 

RandalL  for  the  defendants.  Good  faith  required  that  plaintiffs  should  have 
declared  the  time  that  the  salt  had  been  in  store.  C.  C.  2496  to  2499,  2507, 
S523.  6  Mart.  709.  The  vendor  is  bound  to  warrant  the  thing  sold.  C.  C» 
2449  to  2451.  As  to  the  nattire  and  effect  of  simple  inspection,  and  how  far  it 
will  exonerate  the  vendor  from  the  effect  of  his  representations,  concealments 
&c.,  see  C.  C.  2496  to  2499,  2507,  2509,  2523,  25^,  2526, 1891,  §  3, 4.  Bouzel 
V.  McFarland.,  8  Mart.  704.  Williams  v.  Miller,  9  La.  134.  Skepard  v.  Kain^ 
5  Barn,  and  Aid.  240.  Story  on  Sales,  §  294.  16  Duranton,  339*  17  La.  97, 
18  La.  37.     3  Rob.  90. 

In  this  case  the  judgment  pronounced  bjr  the  Commercial  Court  was  in  the 

following  words : 

The  present  litigation  grows  out  of  the  sale  and  purchase  of  2,400  sacks  of 
aalt,  half  of  which  wei-e  fine  salt  and  half  coarse.  The  plaintiffs  had  in  store 
that  quantity,  which  they  were  desirous  to  sell  at  some  sacrifice,  as  they  had 
bound  themselves  to  deliver  up  the  store  which  contained  it  to  new  lessees.  A 
broker,  who  was  apprised  of  this  circumstance,  applied  to  them  to  be  employed 
to  sell  it,  and  was  directed  to  do  so  at  the  limit  of  87  cents  per  sack,  coarse  salt 
in  good  shipping  order,  then  selling  for  $1  00  to  $1  05,  and  fine,  for  $1 15  to  $1  20 
delivered,  the  then  current  market  price.  The  broker  offered  the  salt  to  Capt. 
Taylor  of  the  steamer  Missouri,  stating  that  it  had  been  in  store  from  five  to  six 
months.  Capt.  Taylor :went  to  examine  the  salt,  pronounced  it  in  bad  order, 
und  refused  to  make  the  purchase  ;  the  broker  then  offered  the  salt  to  defendant 
Frostj  stating  to  him  the  reason  why  the  salt  was  offered  at  so  low  a  price. 
Frost  made  inquiry  as  to  Che  length  of  time  the  salt  had  been  in  store,  and  the 
broker  answered  five  or  six  months,  and  that  the  salt  was  In  good  order,  and  urged 
Frost  to  go  and  see  the  salt.  Frost  replied  that  if  it  had  onlj^  been  in  store  five  or 
six  months  and  was  in  good  order,  it  wa3  not  necessnry,  and  he  would  at  once 
make  the  purchase;  the  broker,  however,  was  unwilling  to  conclude  the  bargain 
unless  Frost  would  go  and  see  the  salt.  The  broker  assigns  on  his  examination, 
as  a  reason  fur  his  desire  that  Frost  should  see  the  salt  before  he  purchased  if, 
that  the  coarse  salt  was  stored  under  an  open  shed,  and  part  of  it  had  become 
black  with  dust,  ^,  Accordingly  they  went  together  to  see  the  salt,  the  broker 
opened  the  doors  of  the  store  where  the  fine  salt  was  stored,  and  Frost  went 
over  the  salt,  striking  his  heel  into  the  bags  to  ascertain  their  soundness;  he  also 
looked  at  the  coarse  salt.  The  top  bags  of  the  salt  looked  to  be  in  good  order. 
After  this  examination  Frost  offered  85  cents  per  sack ;  on  reporting  this  ofier 
(o  Morgan^  he  declined  taking  it.  The  broker  was  to  receive  two  cents  per  sack 
for  brokerage,  and  being  desirous  to  effect  the  sale  he  offered  to  relinoaish  one 
com  per  sack  if  Frost  would  nse  one  cent  per  sack  in  his  ofifer.    This  was 
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agreed  to,  and  on  its  being  reported  to  Morgan^  he  agreed  to  accept  the  price,    Millaudoii 
goiog  himself  to  make  the  bargain  with  Frost.    The  sale  was  made  on  the  8th  «• 

September,  1845,  and  the  salt  was  to  be  removed  on  or  before  the  10th  of  Pkics. 
September.  On  boasting  of  his  bargain  in  the  presence  of  one  of  his  neighbors. 
Frost  was  then  first  informed  that  the  salt  had  been  in  store  for  sixteen  or  eiglitoen 
months.  I^ost  gave  an  order  for  1 ,500  sacks  of  the  salt  on  the  day  of  the  purchase, 
bat  on  attempting  to  remove  it,  the  bags  were  found  so  rotten  that  the  draymen 
refused  to  cart  it,  and  the  captain  of  the  boat  refused  to  receive  it.  Only  112 
sacks  of  the  salt  were  taken  away,  and  on  the  same  day  Frost  notified  the 
plaintifis  that  he  would  not  receive  it  on  account  of  its  condition ;  and,  both 
parties  standio£  upon  their  rights,  the  result  has  been  the  present  litigation. 
The  salt  was  afterwards  sold  by  order  of  court,  and  brought  65  cents  per  sack, 
the  defendants  themselves  becoming  the  purchasers  of  it.  Five  hundred  sacks 
of  the  coarse  salt  were  sfterwards  purchased  at  90  cents  per  sack,  and  sold  at 
9i  00  per  sack,  to  be  used  for  the  curing  of  hides.  Some  extra  care  was  taken  in 
removing  the  500  sacks  of  salt ;  the  purchaser  bad  no  use  for  the  sacks ;  and 
indeed  it  was  sold  as  damaged  in  this  respect,  but  it  was  convenient  to  his 
premises,  and  his  vendor  had  sold  it  to  him  before  he  purchased  it.  Several 
witnesses  testify  to  the  nature  ot  the  representation  made  by  the  broker,  as  to 
the  time  the  salt  had  been  in  store.  They  state  that  he  made  a  positive  assertion 
that  it  had  only  been  in  store  five  or  six  months*  The  broker  testifies  that  he  did 
noi  know  how  long  the  salt  had  been  in  store ;  he  adniits  that  he  stated  it  had 
been  in  store  five  or  six  months,  but  adds  that  he  made  the  ststement  that  this  was 
his  supposition  or  belief,  and  that  he  did  not  assert  it  positively.  The  broker 
also  testifies  that,  at  the  time  of  the  ofifer  of  the  salt,  and  during  their  conver- 
sation at  the  warehouse,  he  several  times  repeated  to  Frost  that  he  was  to  take 
the  salt  as  it  was,  and  this  is  corroborated  by  another  witness,  it  is  iully^«s^ 
established  that  the  time  during  which  salt  has  been  in  store,  is  of  great 
importance  in  coming  to  a  correct'conclusion  as  to  the  merchantable  condition  of 
salt ;  that  if  the  salt  has  not  been  rained  upon  and  is  stored  in  good  order,  the 
sacks  will  remain  sound  and  good  during  five  to  six  months ;  butthat,  after  that  time, 
the  moisture  and  acid  of  the  salt  will  so  corrode  the  sack  that  it  is  not  expected 
to  be  in  good  order.  It  is  also  proved  that  the  salt  in  question  had  been  in  store  from 
fifteen  to  eighteen  months.  Salt  is  sometimes  re-sacked;  the  second-hand  sacks 
and  labor  required  will  cause  an  expense  of  twelve  to  eighteen  cents  per  sack.  In 
purchasing  salt  in  store,  in  order  to  judge  of  its  condition,  much  reliance  is  placed  on 
the  length  of  time  it  has  been  stored .  Two  principal  dealers  testified  that  they  d  id 
not  rely  solely  on  this  circumstance,  but  would  take  down  some  of  the  tiers  and 
examine  the  bottom  sacks.  Other  dealers  testified  that  they  never  knew  this 
kind  of  an  examination  to  be  made,  that  it  would  be  attended  with  difificulty  and 
labor,  particularly  as  to  the  salt  in  the  middle  of  the  pile,  where  it  has  no 
rentilation  and  the  sacks  are  most  exposed  to  rot. 

In  deciding  on  this  case,  we  must,  first,  determine  from  the  evidence  what  was 
the  nature  of  the  representation  of  the  broker,  and  how  far  it  must  be  allowed 
to  effect  the  sale.  Secondly,  whether  the  personal  examination  of  the  salt  by 
Frost  bound  him  to  the  bargain. 

Ist.  It  cannot  be  doubted  but  that  the  impression  was  created  on  the  mind  of 
Frost  at  the  time  of  the  purchase,  that  the  salt  had  been  in  store  only  five  or  six 
months.  It  is  easy  to  reconcile  the  testimony  of  the  other  witnesses  with  that 
of  the  broker.  Their  attention  was  called  to  the  principal  matter  stated,  to  wit, 
that  the  salt  had  been  in  store  only  five  or  six  months,  while  any  qualification  as  to 
betief,  opinion,  or  supposition,  might  easily  escape  their  attention  or  be  forgotten. 
As  the  broker  admits  that  he  had  no  knowledge  on  the  subject,  it  was  manifestly 
wrong  on  his  part  to  state  any  given  time,  even  upon  supposition.  He  excuses 
it  by  stating  that  he  could  not  suppose  the  salt  to  have  been  stored  longer  than 
^r9  or  six  months,  as  it  is  not  usual  to  keep  salt  over  the  season.  It  is  very  clear 
however,  that  his  language  produced  the  full  conviction  and  impression  on  all 
who  heard  him,  that  the  saJt  had  not  been  stored  longer  than  five  or  six  months ; 
and  it  is  manifest  that  this  impression  might  have  great  efifect  upon  the  mind  of 
Frost  in  the  degree  of  examination  which  he  made  of  the  condition  of  the 
salt. 

2d.  I  do  not  consider  that  salt  is  an  article  which  is  susceptible  of  inspection 
or  examination  as  to  its  condition,  without  much  trouble  and  inconvenience. 
'Ilie  rule,  is  as  stated  by  defendants*  counsel,  that  the  vendor  is  bound  to  good 
&ith,  and  if  he  knows  the  aiticle  to  be  defective  he  is  bound  to  state  the  defects. 


;  SUPREME  COURT  OF  LOUISIANA, 

MiLLAimoir  The  exeeptioft  to  that  mle  is,  that  if  the  article  is  susceptible  of  conTenient 
p^*  lospection  and  examiDatioD,  the  buyer  is  boand  to  make  and  abide  by  such 

'*  inspection  and  examination.  This  inspection  or  examination  is  such  as  is  usu- 
ally made  of  the  article,  to  wit:  of  flour,  sugar,  &e.,  by  a  trier;  of  a  ship,  by 
boring  her  timbers ;  c  f  liquors,  by  a  proof-glass,  &c.  Duraoton,  vol.  16,  p.  339, 
■ays,  that  the  buyer  will  be  dispensed  from  this  examination,  even  as  to  those 
articles  which  are  fully  susceptible  of  it,  whon  the  article  sold  is  covered  up  by 
other  goods;  and  in  such  case  the  seller  will  be  held  bound  to  give  a  good, 
merchantable  article.  Representation  on  a  point  material  to  form  a  sound 
judgment  as  to  the  condition  of  the  article,  will  also  dispense  with  strict 
examination. 

In  the  case  of  Sh^pard  v.  Kain^  5  Barnwell  and  Alderson,  240,  the  ship 
was  advertised  to  be  copper-fastened,  and  to  be  taken  with  all  her  faults  as  she 
lay.  She  was  not  copper-fastened  within  the  meaning  of  that  term  among  the 
trade,  but  her  condition  in  this  respect  could  have  been  easily  ascertained.  The 
eourt  considered  that  the  expression  that  she  was  to  be  taken  with  all  her  faults 
as  she  lay,  did  not  derogate  from  the  representation  that  she  was  copper-fastetaed. 
Had  the  statement,  that  the  salt  had  been  in  the  store  fiveor  six  months  only,  been 
well  founded,  the  defendants  woukl  have  been  bound  by  the  bargain,  whatever 
had  been  the  condition  of  the  salt.  As,  however,  the  kmguage  of  the  broker, 
although  perhaps  not  so  intended,  was  calculated  to  produce,  and  did  produce, 
the  belief  that  the  salt  had  been  in  store  only  five  or  six  months,  when,  in  truth  and 
in  fact,  it  had  been  in  store  sixteen  or  seventeen  months,  and  this  point  is  a  very  ma- 
terial one  in  judgingof  the  condition  of  the  salt,  and  as  the  plaintiffs  are  bound  by  the 
language  and  conduct  of  the  broker  who  is  their  agent,  I  consider  that  the 
defendants  are  not  bound  by  the  bargain. 

This  is  one  of  those  instances  in  which  the  anxiety  of  the  broker  to  effect  a 
transaction  has  led  to  misunderstanding  between  the  parties.  With  regard  to 
the  defendants'  claim  for  damages  for  loss  of  profits,  I  consider  that  both  parties 
are  in  fault  in  this  case.  The  seller  was  bound  to  state  so  material  a  fact  as  the 
length  of  time  during  which  the  salt  had  been  in  store,  and  the  buyer  made  a 
loose  contract  when  he  did  not  require  that  the  article  should  be  delivered  to 
him  in  merchantable  or  shipping  order.  Both  parties  have  sufficiently  suffered 
in  the  expense  and  trouble  of  this  litigation. 

It  is  therefore  considered  that  there  be  judgment  for  the  defendants,  and  that 
pkintifls  pay  the  costs  of  suit. 

The  judgment  of  the  court  was  pronounced  by 

King,  J.*    The  judgment  appealed  from  in  this  case  is  affirmed,  for  the 

reasons  assigned  by  the  judge  of  the  Commercial  Court,  with  costs. 


hoo  281  De  St.  Avid  v.  Pichot. 

An  appeal  applied  for  by  motion  at  a  term  gncceeding  tbat  at  which  the  jadgment  was  ren* 
dered,  will  not  be  dismissed  on  the  ground  that  the  application  should  have  been  by  petition 
in  the  ordinary  form,  and  not  by  motion ;  bat  in  sach  a  case  the  appellee  most  be  daly  cited. 
Citation  is  only  dispensed  with  when  the  motion ;  is  made  at  the  term  at  which  the  jodg* 
ment  was  rendered,  the  opposite  party  being,  by  a  fiction  of  law,  considered  as  then  iu 
coort.    Stats.  20  March,  1839,  s.  19.    22  March,  1843,  s.  1. 

Where  an  appeal  is  obtained  on  motion  at  a  term  sabseqnent  to  that  at  which  judgment  was 
rendered,  and  the  appellant  neglects  to  direct  the  clerk  to  issue  a  citation,  and  none  is  issued, 
the  omission  mast  be  considered  as  imputable  to  the  appellant  and  not  to  the  clerk,  and  the 
former  will  not  be  entitled,  under  sec.  19  of  the  stat  of  20  March,  1839,  to  time  to  correct 
the  error. 

The  sittings  of  the  late  District  Court  of  the  First  District  were  divided  into  monthly 
terms.    Stats.  10  Feb'y.  1813,  s.  5.    29  April,  1824. 

*  SEIDELL,  J.,  did  not  sit  in  this  case,  having  been  of  couiscl. 
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APPEAL  from  the  District  Court  of  the  First  District,  Buchanan^  J.     Denis,   De  St.  Atid 
for  the  plaintiff.     H.  H.  Strawhridge,  for  the  appellant.     The  jodgment       pjcs^. 
of  the  courf  was  pronounced  by 

Slidelx.,  J.  Judgment  was  rendered  by  the  late  District  Court  of  the  First 
District  against  the  defendant,  add  signed  in  March,  1845.  In  March,  1846, 
an  order  of  appeal  was  granted,  on  motion  in  open  court.  No  citation  of  appeal 
was  issued.     After  the  transcript  was  filed,  the  appellee  moved  a  dismissal. 

It  is  contended  by  the  appellee  that  the  order  of  appeal  was  illegal,  because 
it  was  not  made  upon  a  petition  in  the  ordinary  form,  but  on  motion ;  that  this 
was  irregular,  because  the  motion  was  not  made  at  the  same  term  in  which  the 
judgment  was  rendered.  This  objection  is  not,  in  our  opinion,  well  taken.  If 
the  court  thought  proper  to  entertain  the  application  for  an  appeal  in  that  form 
and  grant  the  order,  it  seems  to  us  the  appellant  should  have  the  benefit  of  it. 
It  cannot  be  said  that  any  injuiy  was  done  to  the  appellee  by  the  mode  ef  con- 
sidering the  application.     See  the  case  of  Pmdhomme  v.  Edens^  6  Rob.  64. 

But  the  other  ground  taken  by  the  sppeHee  appears  to  V9  coDclusiTe.  It  » 
that  no  citation  of  appeal  issued.  Under  the  Code  of  Practice  Ihis  was  un- 
necessary. An  appellee  was  not  bound  to  appear  unless  duly  and  seasonably 
cited ;  and  the  reports  abound  with  cases  in  which  appeals  haTe  beau  dismissed 
far  the  absence,  or  the  informality  even,  of  citation,  or  its  serf  ice.  To  remedy 
the  ioconyeoience  and  the  frustration  of  notice,  which  so  frequently  resulted 
from  the  negligence  of  clerks  and  sheriffs,  and  to  facilitate  and  simplify  the 
lemedy  of  appeal,  two  statutes  were  passed.  One  was  the  act  of  1639,  by 
which  it  was  provided  that  appeals  to  the  Supreme  Court  should  not  be  dismissed 
OB  account  of  any  defect,  error,  or  irregularity  in  the  petition  or  order  of 
appeal,  &c.,  or  in  the  citation  of  appeal,  or  service  thereof,  ^.,  wherever  it 
shall  not  appear  that  such  defect,  error,  or  irregularity  is  imputable  to  the  appel- 
lant ;  but  in  all  such  cases  the  court  shall  grant  a  reasonable  time  to  correct  such 
errors  or  irregularities,  dec*  The  other  statute  was  that  of  March  22,  1843» 
by  which  it  was  declared  that  the  party  intending  to  appeal  may  do  so,  either  by 
petition  or  motion  in  open  court  at  the  same  term  at  which  the  judgment  was 
rendered,  &c. ;  and  that  where  an  appeal  has  been  granted,  on  motion  in  open 
court,  no  citation  of  appeal,  or  other  notice  to  the  appellee,  should  be  necessary. 

An  appellant  is  entitled  to  the  benefit  of  the  latter  statute,  as  regards  the 
dispensation  of  citation,  only  in  the  case  contemplated  by  the  statute,  that  is^ 
when  his  motton  is  made  at  the  term  at  which  the  judgment  was  rendered ;  th9 
opposite  party  being,  by  a  fiction  of  law,  considered  as  then  in  court ;  but  when 
the  term  has  passed  the  old  rule  applies,  and  the  appellee  is  entitled  to  a  formal 
citation.  In  &e  present  case  no  citation  issued,  although  at  the  date  of  the  ap« 
plication  for  appeal  nearly  a  year  had  elapsed  since  the  judgment  was  rendered ; 
and  its  omission  is  clearly  not  cured  by  the  statute  of  1843.  Nor  does  the  stat- 
ute of  1839  protect  the  appellant,  because  the  omission  of  citation  is  imputable 
to  the  appellant.  There  being  no  petition,  but  simply  a  motion,  the  clerk  of 
the  court  could  not  be  expected  to  issue  a  citation.  The  appellant  should  have 
required  him  to  do  so ;  and  the  irregularity,  arising  from  the  appellant's  own  act 
and  omission,  is  fatal. 

It  is  proper  to  remark  that  the  counsel  for  the  appellant  is  in  error  in  suppos- 
SKDg  that  the  late  First  Judicial  District  Court  had  no  terms,  in  the  sense  con- 
templated by  the  statute  of  March,  1843.  It  had  monthly  terms  as  is  provided 
in  the  statute  of  Feb'y,  10,  1813.  See  also  the  act  of  29  April,  1824.  The 
niisapprehension  has  arisen  from  the  fact  thati  in  consequence  of  the  pressure 
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Dk  St.  Avid   of  basiness  in  the  court  for  many  years  its  sessioDS  were  held  continuously  for 
PicuoT.       many  months  together,  without  adjournment*  Appeal  dismissed. 
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Ledup  et  al.  v.  Baillt. 

One  wbo  exhibits  a  jadgment  regularly  obtained,  an  ezecation  iasaed  thereon,  and  a  sher. 
iff'a  deed  to  him,  baa  a  juit  title  in  the  senBe  of  art  3450  of  the  Civil  Code,  sufficient 
to  acquire  by  the  prescription  of  ten  and  twenty  yean.  In  such  a  case  it  is  not  incumbent 
on  the  defendant  to  show  a  perfect  title  from  the  real  owner ;  a  title  translative  of  property* 
derived  from  a  person  whom  he  honestly  believed  to  be  the  owner,  is  a  sufficient  foundation 
on  which  to  rest  the  prescription  invoked.    C.  C.  3447,  3448. 

APPEAL  from  the  District  Court  of  the  First  District,  Buchanan,  J,   Bodin^ 
for  the  defendant.    No  counsel  appeared  for  the  appellants.    The  judgment 
of  the  court  was  pronounced  by 

King,  J.  This  is  a  petitory  action,  instituted  to  recover  five  lots  of  ground 
situated  in  faubourg  Lacourse,  of  which  the  plaintiffs  claim  to  be  the  owners  by 
inheritance  from  their  father  and  mother,  Jacques  Leduf  and  Josephine  Koussere* 
The  defendant  sets  up  as  his  title  to  the  property  a  sherifTs  deed  to  him  made 
in  1816,  and  pleads  the  prescription  of  ten  and  twenty  years.  A  judgment 
was  rendered  in  favor  of  the  defendant,  from  which  the  plaintiffs  have  appealed* 

The  ground  on  which  the  plaintiffs  appear  to  rely  in  support  of  their  claim  ist 
that  the  sheriffs  deed  under  which  the  defendant  claims  purports  to  convey  only 
the  interest  of  Marie  Therise  Leduf  to  the  lots  in  controversy,  and  not  that  of 
Jacques  Leduf,  their  ancestor.  Many  circumstances  disclosed  by  the  evideooa 
concur  to  show  that  the  lots  belonged  to  Jacques  Leduf,  the  ancestor  of  the 
plaintiffs,  at  the  date  of  the  seizure  and  sale ;  that  the  intention  was  to  seize 
and  sell  them  as  his  property,  to  satisfy  a  debt  for  which  he  had  previously  mort- 
gaged  them ;  and  that  the  sheriff  through  error  conveyed  the  interest  of  Maris 
Therese  Leduf  against  whom  the  writ  was  also  directed,  instead  of  the  interest 
of  the  true  owner.  But  the  plea  of  prescription  opposed  by  the  defendant 
renders  it  unnecessary  to  enquire  whether  this  error  was  really  committed,  for 
if  found  to  exist  it  would  not  afiect  the  result  of  the  controversy.  The  defend- 
ant has  exhibited  a  judgment  regularly  obtained,  on  execution  issued  thereon, 
and  a  sherifTs  deed  to  him.  Such  sales  have  been  repeatedly  hold  to  be  just 
titles,  in  the  sense  of  the  3450th  article  of  the  Code  on  which  the  prescription 
of  ten  and  twenty  years  may  be  based.  2  Rob.  Kep.  p.  466,  and  the  authorities 
there  cited* 

It  is  true  tha^  the  sheriffs  deed  does  not  purport  to  convey  the  title  of  the 

ancestor  of  the  plaintiffs ;  but  it  was  not  incumbent  on  the  defendant  to  show  a 
perfect  tide  from  the  real  owrer,  in  order  to  support  his  plea.  A  title  translative 
of  property,  derived  from  a  person  whom  he  honestly  believed  to  be  the  owner, 
was  a  sufficient  foundation  upon  which  to  rest  the  prescription  invoked,  and 
such  a  title  has  been  exhibited.  C\  C.  art.  3450.  No  evidence  has  been  ad- 
duced to  repel  the  legal  presumption,  that  the  defendant's  possession  commenced 
in  good  faith.  See  also  C.  C.  arts.  3447,  3448.  The  youngest  of  the  plain- 
tiffs attained  the  age  of  minority  more  than  twenty  years  prior  to  the  com- 
mencement of  this  suit.  Judgment  affirmed. 
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Jacobs  et  al.  v.  SarTorius  et  al. 

A  Btatemeot  m  the  retain  of  a  sheriff  that  "  he  lerred  copies  of  the  petitioti  and  citation  <Jn 
defendants,  tfaroagh  8.,  their  agent,"  is  not  evidence  of  the  agency ;  and  where  there  is  no 
allegation  in  the  petition,  nor  evidence  in  the  record,  that  the  person  on  whom  the  senrice 
was  made  was  ageht  of  the  defendant,  plaintiff  most  be  non-saited. 

An  omtssioo  to  serve  the  petition  and  citation  on  the  defendant  is  not  cared  by  service  of  a 
writof  aireat;  nor  can  the  appearance  of  the  defendant,  by  oonnsel,  on  a  motion  to  set 
ande  the  arfest,  be  considered  a  waivet  of  service  of  citation  and  petition,  nor  as  aatho- 
rising  the  presomption  of  an  acknowledgment  of  sach  service. 

APPEAL  from  the  Fifth  Difltrict  Court  of  New  Orleans,  Buchanan,  J. 
MicoUf  for  the  plaintifih.    Prentiss  and  Finney,  for  the  appellant.    The 
jadgnient  of  the  court  was  pronounced  by 

Slide LL,  J.  The  defendant,  Sartarius,  was  arrested  and  held  to  bail,  on 
the  9th  October,  1846.  On  the  12th  of  October  the  petition  and  citation  were 
serred  on  one  Stadteker,  as  appears  by  the  return  of  the  sherifT,  that  he  **  served 
copies  of  petition  and  citation  on  defendants,  through  Mr.  Sladteker,  their 
agent.'*  On  the  12th  of  October  a  rule  Was  taken  by  counsel,  on  behalf  of  Sarlo-' 
rius,  to  show  cause  Why  the  order  of  arrest  should  not  be  set  aside,  which 
application,  after  hearing,  was  overruled.  Judgment  by  de&ult  was  afterwards 
taken  and  confirmed,  Sartorius  has  appealed,  and  assigned  for  error  that  the 
judgment  is  null  and  void,  because  no  service  of  petition  and  citation  was  made* 

There  is  no  allegation  in  the  petition,  nor  evidence  in  the  record,  that  Stad» 
Uktr  was  the  agent  of  the  defendant,  authorised  to  receive  for  him  service  of 
petition  and  citation.  The  return  of  the  sheriff  cannot  be  considered  evidence 
of  such  an  agency.  Fortier  v.  Field,  17  La.  587.  The  case  therefore  stands 
before  us  as  that  of  a  judgment  rendered  without  service  of  petition  and  citation. 
This  is  required  by  the  Code  of  Practice,  and  its  omission  is  not  cured  by  the 
service  of  the  writ  of  arrest.  This  point  has  been  so  repeatedly  held,  that  it 
cannot  now  be  disputed.  See  WaU  v.  Wilson^  4  La.  171.  Slaeomh  v.  Boswellf 
13  La.  10.  2kteharie  v.  Blondin,  4  La.  156.  The  appearance  of  the  defend- 
ant by  counsel,  in  a  moUon  to  set  aside  the  arrest,  cannot  be  deemed  a  waiver 
of  service  of  citation  and  of  a  copy  of  the  petition,  nor  as  authorising  the 
presumption  of  an  acknowledgment  of  such  service. 

The  plaintiff  asks  that  the  cause  be  remanded  to  enable  him  to  have  a  proper 
service  made.  The  defendant,  on  the  contrary,  insists  upon  a  dismissal  of  the 
suit,  and  we  think,  under  the  precedents  cited,  he  is  entitied  to  such  a  decree. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversed, 
and  that  the  suit  be  dismissed,  as  in  case  of  non-suit,  the  plaintiff  paying  costs 
in  both  courts. 


^^<SA^/<^W^»^<^^^^>^^«^i^^^»^<*^^^»^<%»»»»»WMW»^<»<S/*»W»«W%»V« 


The  State  v.  Jones. 


Coder  sec.  10  of  the  stat  of  30  May,  1846,  and  art  108  of  the  constitatioo,  one  who  has  taken 
ao  appeal  from  a  jodgment  convicting  him  of  any  offence,  may  be  admitted  to  bail  pending 
the  appeaJi  where  the  offence  charged  is  one  which  would  have  authorised  bis  admiMion 
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to  bail  before  conviction.  The  bond  to  be  executed  by  the  priMner  under  lacb  circam- 
stance  is  a  bail  bond,  and  not  a  recc^isance  or  appeal  bond.  The  inferior  court  is  not  en- 
tirely divested  of  jurisdiction  by  granting  the  appeal,  the  judge  being  still  aadiorised  to 
admit  the  prisoner  to  bail ;  and  the  bail  bond  shoald  be  made  retomable  before  the  iilferior 
coart,  which  alone  is  aathorised  to  older  the  execution  of  the  final  decree  on  the  appeal. 
Stat  26  May,  1840,  s.  5. 

Where  one  convicted  in  a  criminal  proceeding  is  admitted  tty  bail  pending  an  appeal,  the 
bond  may  be  executed  in  tiie  presence  of  any  officer  of  the  court  or  other  penon  designated 
by  the  judge;  but  the  allowing  of  bail,  and  the  determination  of  the  amount  in  which  the 
parties  are  to  be  bound,  are  judicial  acts,  and  must  be  performed  by  the  judge. 

No  judgment  oan  be  rendered  against  the  sureties  on  a  bail  bond  executed  by  one  admitted 
to  bail  pending  an  appeal  from  a  judgment  in  a  criminal  proceeding,  where  the  chaif^e 
stated  in  the  bond  is  not  such  as-  will  warrant  aily  criminal  proseeution,  where  it  is  not 
shown  that  the  sureties  were  aware  of  the  charge  actually  preferred  against*  the  aecused 
end  of  which  he  was  eonvicted»  nor  that  they  consented  to  become  bound  for  his  appear- 
ance to  answer  any  ether  charge  tfaan  that  stated  in  the  bond.  Per  Curiam :  If  the  cause 
of  taking  the  bond  be  incorrectly  stated  the  defect  cannot,  as  regards  the  sureties,  her 
supplied,  as  in  tSie  case  of  a  recognisance,  by  reference  to  the  indiatment 

APPEAL  fronv  the  First  Dtatriet  Court  of  New  Orleans,  McHenry,  J.  The- 
iacts  of  this  case  are  stated  in  the  opinion  of  the  coart,  infrd, 

Prentiss  and  Finney,  for  the  appellant.  I.  The  recognisance  is  conditioned! 
Ihat  defendant  should  appear  before  the  First  District  Court,  on  the  first  men- 
day  in  December,  1846,  and  then  and  there  answer  the  complaint  brought  againsV 
him,  &c. ;  when,  in  fact,  at  the  time  said  recognisance  was  taken,  and  also  at 
the  time  it  was  declared  forfeited,  no  such  complaint  was  pending  in  said  court, 
but  the  same  was  pending  on  appeal  in  the  Supreme  Court.  It  is  clear  that 
a  person  cannot  be  legally  recognised  to  appearand  answer  a  charge  of  crime  in* 
a  court  different  from  that  where  it  is  pending  and  triable.  The  court  had  no- 
right  to  bind  defendant  Jones  to  answer  a  complaint  or  charge,  while  the  pro* 
•eedings  were  pending  on  appeal  aod  undecided  in  the  Supreme  Court.  Ia< 
ether  words,  he  could  not  at  one  and  the  same  time,  be  legally  bound  to  appear 
io  two  different  courts  to  answer  to  the  same  complaint.  The  party  was  con*- 
▼icted  in  the  court  below,  and  sentence  pronounced  ;  ho  took  an  appeal.  From 
the  moment  the  appeal  was  taken,  the  Jurisdiction  of  the  court  below  over  ther 
rabject  matter  of  ti^e  appeal  ceased.  The  only  bond  or  recognisance  which 
the  court  beh)w  was  authorised  to  demand  or  take,  was  a  recognisance  of 
appeal)  the  condition  of  whicb  should  have  been,  that  defendant  should  appear 
in  the  Supreme  Court,  prosecute  his  appeal,  and  abide  by  the  judgment  of  that 
eourt.  &  Mart.  N.  S.  440.  4  La.  206.  7  La.  44S.  10  La.  481.  11  Law 
198.  14  La.  292.  All  these  are  decisions  in  civil  cases,  but  there  is  nothing, 
in  the  constitutioB  or  law  that  makes  any  distiaction  between  eivil  and  criminal 
eases,  in  regard  to  the  effect  and  operation  of  an  appeals  The  reason  is  the- 
same  in  both  cases* 

2.  The  secend  error  assigned  is,  that  the  bond  or  recognisance  seto  forth  no* 
offence  or  crime  whatever.  The  condition  is  that  Jones  should  appear,  dec., 
•*  to  answer  the  compkiint  brought  against  him  for  entering  a  house  without 
breaking,  with  intent  to  steal."  There  is  no  such  offence  known  to  the  laws 
of  Louisiana,  as  that  of  '*  entering  a  housd  without  breaking  with  intent  t» 
steal."  The  offence  meant  to  be  charged,  no  doubt,  will  be  found  in  Bullard  dc 
Curry's  Digest,  261,  s.  7,  and  is  as  follows :  <«^If  any  person,  with  intent  to  kill, 
vob,  steal,  commit  a  rape,  or  to  do  or  perpetrate  any  other  felony,  shall  in  the 
night  time  enter  without  breaking,  or  in  the  day  time  break  or  enter  any  dwell* 
ing  house  or  out-house  thereto  adjoining  and  occupied  therewith,  or  any  ofiicev 
shop,  or  warehouse,  or  any  ship  or  vessel  lying  in  the  body  of  a  parish,  every 
such  offender,  dcc^  being  duly  convicted  shaH  be  punished  by  solitary  imprison- 
ment for  a  term  not  exceeding  one  year,  and  by  confinement  after  at  hard  labor 
not  exceeding  five  years,,  and  be  fined  not  exceeding  $1,000."  Now,  by  thio 
statute,  the  offence  consists  not  in  entering  any  house,  with  intent  to  kill,  rob, 
steal,  dec.,  but  only  in  entering  a  certain  sort  or  class  of  houses  with  such 
intent,  to  wit:  dwelling-hoases,  out-houses  thereto  adjnininff  and  occupied 
therewith,  offices,  shops,  or  warehouses.  These  are  the  only  houses,  the  en- 
tering uf  which,  williuul  breaking,  with  the  inteut  moBlioned,  cuustitutes  the 
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offence  set  out  in  the  statute.     It  is  admitted  that  it  is  not  necessary  in  a        Stati 
mittimus  or  recognisance,  to  state  the  ofTence  with  much  particularity,  but  some  ^* 

offence  mast  be  stated,  or  the  warrant  or  recognisance  is  void ;  aU  the  facts  need  Joo^s- 
not  be  stated,  but  a  substantive  and  positive  offence  must  be.  It  is  very  clear 
that  a  man  cannot  be  held  bound  in  a  recognisance  to  answer  to  the  State /or 
any  thing  but  what  purports  to  be  an  offence  against  the  State.  These  princi- 
ples are  sustained  by  the  authorities  here  cited :  "  It  is  essential  to  a  recogni- 
sance for  the  appearance  of  the  conusor  to  answer  the  charges  against  him,  Uiat 
it  show  the  cause  of  taking  it."  Stait  v.  Daggett  16  Mass.  446.  9  lb.  520. 
8  Term.  R.  88.  1  Chitty's  Crim.  Law,  103.  But  the  point  here  made 
has  been  directly  decided  in  Kentucky,  in  the  case  of  West  v.  The  Common- 
iceallh^  3  J.  J.  Marshall's  R.  641.  It  was  held  in  that  case  that  *'  a  recognisance 
to  appear  and  answer  a  charge  of  gaming  was  invalid,  and  no  judgment  could 
be  rendered  on  its  forfeiture.  It  was  admitted  by  the  court  that  some  kinds  of 
gaming  were  punishable,  but  that  there  were  other  sorts  not  within  the  statute; 
and  the  principle  is  distinctly  laid  down,  that  no  judgment  can  be  rendered  on 
a  recognisance  forfeited  when  the  charge  is  not  such  as  will  warrant  a  criminal 
prosecution."  It  may  be  said  that  the  indictment  contains  a  sufficient  charge, 
and  that  the  recognisance  must  be  construed  in  reference  to  it.  We  say  in 
answer  that  the  sureties  in  the  recognisance  cannot  be  held  beyond  the  condition 
to  which  they  have  bound  themselves.  If  that  condition  be  to  answer  for  what 
does  not  coiutitute  an  offence,  then  their  obligation  is  simply  void.  The  sureties 
knew  nothing  of  the  iadietment;  it  is  not  recited  in  the  recognisance,  and  they 
are  not  bound  by  it ;  but  even  if  they  were,  we  contend  that  the  indictment 
ilaelf  sets  out  no  offence  whatever. 

3.  The  third  error  assigned  is,  that  the  deputy  sheriff  who  took  the  recogni. 
sapce,  had  no  authority  to  do  so.  By  common  law,  the  sheriff  had  power  to 
lail  only  those  persons  who  were  indicted  before  him  at  his  torn.  1  Chitty's 
Crim.  Law,  98.  Our  statutes  give  the  sheriff  no  authority  to  take  recognisances 
or  bail  bonda  in  criminal  cases.  To  take  a  recognisanee  is  a  judicial  act.  The 
sheriff  is  a  mere  ministerial  officer.  But  it  is  aaid  that  in  this  case  the  judge 
of  the  first  district  allowed  the  bail,  ^and  approved  the  sureties,  and  that  he 
delegated  to  the  officer  the  power  to  take  the  recognisance.  Now,  if  the 
taking  a  recognisance  be  a  judicial  act,  and  there  is  no  statute  authorising  the 
sheriff  to  exercise  such  a  function,  it  may  well  be  doubted  whether  the  judge 
«M  delegate  such  a  power  to  him.  We  deny  the  right  or  capacity  of  the 
district  judge  to  confer  upon  the  sheriff,  or  lus  deputies,  die  power  of  taking 
recf^isances  in  criminal  cases.  A  recognisance  taken  in  a  case,  or  by  a  person 
oaauthorised  by  law  is  void.     7  Mass.  R.  280.     16  lb.  198.     11  Mass.  R.  337. 

1  Marshall's  Ky.  R.  666.    6  Little  R.  208.     8  John.  R.  97.     7  Conn.  R.  236. 

2  Wash.  C.  C.  R.  422.  2  Bibb's  R.  96.  1  Conn.  R.  466.  3  Robinson's 
Practice,  24. 

^*  But  even  if  the  judge  had  the  authority  to  delegate  this  power  to  the 
deputy  sheriff,  then  we  assign  as  error,  that  the  recognisance  was  not  taken  in 
accordance  with  the  order  of  the  court,  or  the  direction  of  the  judge.  The 
judge  did  not  order  that  the  prisoner  should  give  bail  to  appear  before  his  own 
court  again,  to  answer  to  the  same  charge.  The  bond  intended  by  him  was 
clearly  an  appeal  bond,  or  recognisance  of  appeal.  It  cannot  be  presumed  that 
he  intended  an  ilJegal  bond  or  condition. 

But  it  was  contended  by  the  judge  below,  that  the  sureties  could  not  set  up 
diese  illegalities;  that  they  were  estopped  by  the  maxim :  "  In  whatever  manner 
a  man  binds  himself,  he  shall  remain  bound."  Now,  this  maxim  has  no  appli- 
cation  whatever  to  bonds  or  obligations  in  criminal  proceedings,  and  is  wholly 
nntrue  in  many  classes  of  cases  in  mere  conventional  obligations ;  that  it  does 
not  apply  to  judicial  bonds,  is  decided  by  Judge  Martin  in  the  case  of  Slocomh 
€t  aL  V.  Roberts,  16  La.  173.  There  is  another  fatal  defect  in  the  recognisance. 
The  judge  directed  the  sureties  to  be  held  in  the  sum  of  $1,000  each.  They 
are  held  in  the  recognisance  for  $2,000  each.  UniUd  iStatts  v.  Gordon,  1 
Brock  R.  190. 

Eimore^  Attorney  General,  for  the  State.  The  obligation  entered  into  by 
Jmes  and  his  sureties  is  not  an  appeal  bond ;  it  does  not  purport  to  be  one,'  on 
its  &ce ;  the  court  did  not  call  for  one — ^it  has  no  conn  option  with,  no  reference 
to,  the  appeal — it  is  an  undertaking  to  appear,  not  an  undertaking  **  to  prose- 
cote  his  appeal.*' 

But  what  is  the  name  and  nature  of  this  obligation?    By  what  rules  and 
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principles  shall  we  test  its  binding  force  and  effect?  The  statutes  of  this  State 
contemplate  that  bonds,  recognisances,  or  **  other  obligations,'*  shall  be  taken 
from  persons  charged  with  the  commission  of  bailable  crimes  or  offences,  for  their 
appearance  before  the  proper  tribunals.  Is  this  instrument  a  bond,  a  recogni- 
sance, or  any  **  other  obligation  ?  "    See  Greiner's  Digest,  299,  615,  1860. 

**  A  recognisance  is  an  obligation  of  record,  entered  into  before  a  magistrate 
duly  authorised  for  that  purpose,  with  condition  to  appear  at  the  sessions  or 
assizes.  The  party ^leed  not  sign  this  recognisance ;  but  the  record  thereof,  is 
afterwards  made  out  on  parchment,  and  subscribed  by  the  justice  before  whom 
it  is  taken.  It  is  a  matter  of  record  as  soon  as  taken  and  acknowledged,  although 
not  made  out  by  the  justice,  and  only  entered  on  his  books."  Chitty's  Grim. 
Law,  p.  89,  vol,  1.  *«  If  any  of  the  conditions  of  that  instrument  be  not  com- 
plied with,  it  becomes  liable  to  be  estreated,  ( that  is,  taken  out  from  among  the 
other  records  and  sent  up  to  the  exchequer,)  which  renders  the  party  an  abso- 
lute debtor  to  the  crown  for  the  sum  or  penalty  therein  mentioned."  Peters- 
dorff's  Abridgement,  p.  3.55,  IX,  Estreating  Recognisances,  vo.  Bail  in  Criminal 
Cases.  •*  It  has  many  of  the  attributes  of  a  judgment — ^it  binds  the  lands  of 
the  cognizor,  and  execution  may  be  issued  upon  it  as  upon  a  judgment."  Peo- 
ple V.  Van  Ess,  4  Wendell,  390.  Jacobs*  Law  Diet.  tit.  Recognizance,  Hence 
it  follows  that  no  one  cau  take  a  recognisance  who  is  not  either  a  justice  of 
record,  or  by  commission.  Because  whatsoever  is  done  in  virtue  of  the  king's 
commission  ought  to  be  taken  as  matter  of  record.  See  Hawkins'  P.  C»  vol.  11, 
pp.  43  and  44,  sees.  1  and  4.  The  instrument  sued  on  in  this  case  is  no  recog- 
nisance, but  a  bond,  or  ordinary  obligation,  such  as  that  which  the  coroner  was 
authorised  to  take  at  common  law,  ( see  Hawkins'  P.  C.  vol.  2,  p.  44,  sec.  5), 
because  not  a  justice  of  record,  nor  acting  under  the  king's  commission.  It  is  a 
matter  en  paU^  while  a  recognisance  is  a  matter  of  record.  This  distinction 
will,  as  we  shall  presently  show,  render  the  authorities  cited  by  the  opposite 
counsel  entirely  inapplicable  to  the  present  case.  Here  there  is  an  ordinary 
contract.  Have  Jonts  and  his  sureties  complied  with  their  contract?  He 
had  bound  himself  to  appear  before  the  First  District  Court  on  the  first  mon- 
day  of  December— has  he  done  so?  He  had  bound  himself  to  answer  a  com- 
plaint brought  there  against  him-.-has  he  done  so?  He  had  bound  himself  not 
to  depart  without  leave  of  the  court^-^has  he  done  so  ?  and  yet  each  one  of 
these  things  was  a  distinct  and  substantive  obligation  of  his  contract.  See  10 
Wendell,  431.  6  Halst.  124.  1  Blackf.  202.  2  Blackf.  226.  Has  he  not,  by 
his  non-compliance  with  any  one  of  the  conditions  of  this  bond,  forfeited  the 
.penalty? 

But  it  is  objected  that  one  of  the  conditions  of  the  bond  is,  **  that  Jc/ms  shall 
appear  to  answer  a  complaint  pending  against  him  in  the  First  District  Court," 
when  in  fact  there  is  no  complaint  there  against  him,  to  which  he  can  answer. 
But,  there  was  a  complaint  against  Jones^  in  the  First  District  Court.  His 
appeal  had  suspended  the  action  of  the  First  District  Court;  but  whatever 
might  have  been  the  result  of  that  appeal  he  must  necessarily  have  returned  to 
the  District  Court  for  a  new  trial,  if  successful  in  his  application  to  this  court, 
or  to  see  the  proceedings  commenced  against  him  consumated,  by  submitting  to 
his  sentence,  if  unsuccessful. 

The  second  objection, «'  that  there  is  no  offence  set  forth  in  the  bond,"  is  not 
more  tenable  than  the  first.  In  the  first  place  it  is  not  necessary  that  any  offence 
should  be  specified,  even  in  a  recognisance,  if  the  caption  of  the  recognisance 
discloses  the  offence,  as  the  record  does  in  this  case.  A  caption  is  a  formal  state- 
ment or  recitd  of  the  proceedings  in  a  ease  made  by  the  clerk  of  the  court  below, 
when  a  case  is  certified  to  a  superior  court.  This  mode  of  making  up  a  record 
is  not  known  to  our  practice.  Instead  of  a  caption,  an  exact  copy  of  the  |  ro- 
ceedings  is  seat  up  to  the  superior  court.  Now  if  it  be  sufilcient  at  common 
law,  that  the  offence  appear  in  the  caption  (  CommoniweaUk  v.  McNeil^  19  Pick. 
127),  why  should  it  not  be  equally  so,  in  our  system,  when  the  offence  appears 
.  on  the  record.  If,  at  common  law,  the  court  to  which  the  recognisance  is 
estreated  will  look  into  the  caption  of  the  recognisance,  which  is  no  part  of  the 
recognisance,  to  ascertain  the  cause  of  taking  it,  why  will  this  or  any  other 
court  be  debarred  from  looking  into  the  record,  to  see  that  there  was  a  cause  for 
this  bond  ?  Neither  the  recognisance  in  the  above  cited  case  of  McNeil^  nor 
the  bond  in  the  case  of  the  State  v.  Martel^  3  Robinson,  22,  specified  any 
pffence.  But  it  is  submitted  that  the  objection,  even  if  it  were  of  any  value  aa 
gainst  a  recognisance,  cannot  affect  a  bond.    A  recognisance,  as  we  have  said 
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before,  is  b  matter  of  record :  it  must  show  upon  ite  face,  or  from  the  accom- 
penying  record,  all  the  requisites  of  a  perfect  and  legal  obligation.  It  must 
show  a  cause,  otherwise  it  will  be  presumed  that  there  is  none  to  support  the 
obligation.  The  court  cannot  go  out  of  the  record  to  see  it.  It  is  a  general 
rule,  that  a  record  proves  itself,  and  that  the  court  cannot  look  out  of  it  to  com- 
plete it.  If,  therefore,  it  sets  forth  an  obligation,  it  must  set  it  forth  entire  and 
complete,  and  the  cause  upon  which  it  is  bottomed.  But  a  bond  is  a  matter  en 
pais ;  it  is  not  necessary  that  its  cause  should  appear  upon  its  face  or  in  any 
other  way.  C.  C.  art.  1888.  If  there  is  no  cause,  or  if  the  cause  is  illicit,  it 
must  be  pleaded  in  avoidance  of  the  obligation,  and  tried  before  ^'  the  country.*' 
It  is  evident  that  the  cases  cited  by  the  opposite  counsel  upon  this  point,  can 
have  no  application  to  bonds,  which  are  veiy  difllsrent  from  recognisances.  It  is 
true  that  some  of  these  cases  say  that  the  cause  must  appear  in  £e  recognisance, 
to  show  that  the  court  had  jurisdiction.  Now  if  such  be  the  reason  of  the 
rule  at  common  law,  we  have  nothing  to  do  with  the  rule  itself  here — **  cessanU 
raliome  Ugis  eessat  et  ipsa  Ux,^^  Our  courts  are  courts  of  general  jurisdiction, 
and  it  is  not  necessary  in  our  pleadings  to  allege  jurisdiction.  If  the  court  is 
without  Jurisdiction,  it  is  a  ground  of  exception. 

The  court  will  see,  by  an  examination  of  the  cases  of  the  State  v.  Dag* 
gett,  16  Mass.  446;  9  Ibid,  520;  8  Term  Rep.  88;  1  Chittv's  Grim.  Law, 
103 ;  and  the  much  vaunted  case  of  West  v.  The  ComnumwealUi^  3  J.  J.  Mar- 
shall's Reports,  641,  cited  by  the  defendant's  counsel,  that  in  none  of  them  was 
the  cause  of  the  obligation  known  to  tiie  court.  There  was  no -caption  to  the 
recognisance,  and  consequentiy  the  court  could  not  say  that  there  was  a  valid 
consHieration  for  entering  into  the  recognisance.  The  recognisance  stood  by 
itBolf  before  the  court,  unaided,  unsupported,  without  explanation.  The  differ- 
ence  between  these  cases,  and  the  one  now  before  the  court  is  plain.  The 
whole  proceedings  are  before  the  court,  showing  the  character  of  the  charge 
against  the  prisoner.  The  court  can  and  must  look  to  these  proceedinga,  if 
nSceasan^  to  supply  any  ambiguity  or  deficiency  in  the  description  of  the  offence 
as  deecnbed  in  the  bond.  This  is  in  conformity  with  the  rule  laid  down  by  the 
best  authonties.  See  the  cases  of  J^e  People  v.  Blankman  et  al.  17  Wen- 
deO,  252.  VeopU  v.  Stager.  10  Ibid.  433.  People  ▼«  Garyt  17  Ibid.  375. 
1  Chita's  Criminal  Law,  105. 

But  it  is  contended,  that  this  case  is  a  new  one  in  the  courts  of  Louisiana. 
The  counsel  for  the  State  thinks  differently.  This  is  a  proceeding  upon  a  bail 
bond,  given  by  a  party  for  his  appearance  before  court,  upon  a  day  certain ;  and 
is  in  conformity  with  the  act  of  the  11th  March,  1837.  Bullard  6c  Curry,  281. 
There  is  nothing  new  in  the  form  and  condition  of  the  bond ;  the  circumstances 
under  which  it  was  entered  into  are  novef ;  but  they  do  not  in  any  way,  alter  or 
change  the  rules  by  which  the  obligation  is  to  be  construed.  It  is  to  be  construed 
as  a  bail  bond,  and  as  all  other  bail  bonds  have  been  construed  by  our  courts, 
in  all  their  dectsions  previous  to  the  adoption  of  the  new  constitution,  giving  the 
accused,  in  certain  cases,  the  right  of  appeal  to  the  Supreme  Court. 

As  to  the  objection  that  the  deputy  sheriff  had  no  authority  to  take  the  bond : 
The  admitting  one  to  bail  is  a  judicial  act;  but  the  filling  up  of  a  bail  piece,  and 
receiving  it  when  signed,  are  ministerial  acts,  which  the  sheriff,  or  his  deputy, 
may  do. 

It  is  urged  that  the  bond  is  not  conformable  to  the  order,  which  called  for  an 
appeal  and  not  an  appearance  bond ;  but  the  order  itself  shows  that  an  appear- 
ance bond  was  contemplated.  It  is  true  that  the  bond  is  not  conformable  to  the 
order  in  this  respect,  that  the  order  called  for  two  sureties  in  the  sum  of  one  thou- 
aand  dollars  each,  whereas  the  cognisors  bind  themselves  in  the  sum  of  two 
thousand  dollars  in  soUdo*  But  they  cannot  complain  if  they  chose  to  do  more 
than  was  required  of  them.  They  have  not  set  up  error,  and  cannot  be  relieved 
from  the  consequences  of  their  own  acts.  14  La.  191.  A  bail  bond,  although 
arifflog  out  of  a  criminal  proceeding,  is  a  civil  obligation,  the  effect  of  which 
should  be  tested  by  rules  and  priaciples  which  govern  all  other  civil  contracts 
entered  into  under  our  laws.  The  common  law  of  England,  or  of  the  States, 
has  nothing  to  do  with  it.  In  ail  actions  for  the  recovery  of  the  penalties  of 
bonds  our  courts  have  always  been  guided  by  the  principles  of  our  own  law. 
See  3  Mart.  568.  5  Mart.  194.  10  Mart.  197.  2  lb.  N.  S.  672.  4  lb. 
M.  S.  21.     10  La.  416.    C.  C.  3029.    Mayor  et  al.  v.  Blache  et  al,  6  La.  519. 

The  judgment  of  the  court  was  pronounced  by 
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King,  J.  Jones  was  iDdicted  for  <* entering  a  dwelling  house  in  the  night 
time,  with  intent  to  steal**,  and  found  guilty  of  the  oflfenee.  From  the  judg- 
ment pronounced  upon  that  conviction  he  appealed.  Pending  the  appeal  he 
was  admitted  to  bail  by  the  district  judge,  who  fixed  the  amount  of  the  bond 
to  be  furnished,  and  approved  of  the  sureties  oilered.  A  bond  was  executed  in 
the  presence  of  the  deputy  sherifT  by  the  accused  and  his  sureties,  conditioned 
for  the  appearance  of  the  former  before  the  First  District  Court  on  a  day  stated, 
**  to  answer  to  the  complaint  brought  against  him  for  entering  a  house  without 
breaking,  with  intent  to  steal,  and  not  depart  thence  without  leave",  6cc.  The 
defendant  having  failed  to  appear  on  the  day  fixed,  the  bond  was  declared 
forfeited,  and  a  judgment  rendered  against  the  principal  and  his  sur^aties  for  its 
amount.    From  that  judgment  the  sureties  have  taken  this  appeal. 

Before  eonsidering  the  objections  to  the  judgment  of  the  lower  court  set  fortii 
in  the  assignment  of  errors  filed  by  the  appellants,  it  becomes  necessary  to  dispose 
of  the  question  raised  in  regard  to  the  character  of  dxe  obligation  entered  into, 
and  to  determine  whether  it  be  a  bond  or  a  recognisance,  and  whether  it  was 
^iven  to  prosecute  the  appeal,  or  to  secure  the  appearance  of  the  accused  to 
abide  the  final  judgment  of  this  court.  The  instrument  is  clearly  not  a 
recognisance.  It  was  not  entered  into  before  a  magistrate,  nor  with  any  of  the 
forms  indispensible  to  give  it  the  fence  and  elfect  of  a  recognisance,  properly  so 
termed.  The  order  of  the  judge  contemplated  that  a  bond  should  be  giveut 
and  not  a  recognisance  entered  into.  It  is  equally  clear  that  it  is  not  an  appeal 
bond.  It  was  not  ordered  to  be  given  on  a  motion  for  an  appeal,  but  on  fm 
application  of  the  accused  to  be  admitted  to  bail.  It  has  none  of  the  conditions 
of  an  appeal  bond,  and  the  judge  was  not  authorised  by  law  to  require  an 
appeal  bond,  on  granting  an  appeal  in  a  criminal  case«  Acts  of  ^S46,  page 
100,  §  8. 

The  power  of  the  judge  to  admit  the  accused  to  bail  after  conviction,  under- 
went a  very  elaborate  examination  in  the  court  below.  Under  our  legislation 
on  this  subject,  we  think  the  question  free  from  doubt  The  108th  article  of 
the  constitution  declares  that  **  all  persons  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  ofifenees  where  the  proof  is  evident  or  presumption  great.*' 
Prisoners  convicted  are  not  excepted.  The  act  of  the  30th  May,  1846,  §10« 
p.  100,  permits  the  accused  to  be  bailed  after  conviction,  if  the  offence  ba 
bailable,  when  an  appeal  is  granted,  on  a  bond  to  be  approved  by  the  judge. 
The  only  bond  which  the  judge  was  authorised  to  require  of  the  accused  was  a 
bail-bond,  and  it  is  with  reference  to  such  a  bond  that  the  objections  urged  by 
the  appellants  must  be  considered. 

The  appellants  have  assigned  the  following  errors :  1st.  The  recognisance 
is  conditioned  that  the  defendant  shall  appear  before  the  First  District  Court, 
on  the  first  mooday  of  December  1846,  then  and  there  to  answer,  &c.,  when 
in  fact  at  the  time  the  recognisance  was  taken,  and  when  it  was  declared 
forfeited,  no  such  complaint  was  pending  in  that  court,  bat  the  same  was 
pending  in  tlie  Supreme  Court.  2d.  The  deputy  sheriff  who  took  the  recogni- 
sance had  no  authority  to  do  so.  3d.  The  bond  or  recognisance  sets  forth  no 
ofifence  or  crime  whatever.  4th.  The  racognisance  was  not  taken  in  accordance 
with  the  order  of  the  judge. 

I.  We  have  seen  that  under  the  act  of  1846,  the  district  judge  had  not 
entirely  divested  himself  of  jurisdiction  of  the  case  by  granting  the  appeal,  but 
was  still  authorised  to  admit  the  defendant  to  bail.  The  bond  for  his  appearance 
was  properly  made  returnable  before  the  District  Court,  which  alone  was 
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empowered  to  order  the  executioo  of  the  final  decree  which  might  be  rendered 
on  the  appeal.    Acts  of  1846,  p.  102,  §  5. 

II.  It  is  contended  that  the  taking  of  a  recognisance  is  a  judical  act,  which 
tiie  sheriff,  who  is  a  ministerial  officer,  could  not  perform.  We  have  seen  that 
die  instrument  under  consideration  is  net  a  recognisance,  but  a  bond.  The 
granting  of  bail,  and  determining  the  amount  in  which  the  parties  shall  be  bound, 
are  judicial  acts.  These  were  performed  by  the  judge  in  the  present  instance. 
The  bond  being  subject  to  none  of  the  rules  peculiar  to  recognisances,  may  be 
validly  executed  in  the  presence  of  such  officer  of  the  court,  or  other  person, 
as  the  judge  may  delegate  to  receive  it. 

III.  The  third  objection  urged  is,  in  our  opinion,  fetal  to  the  vafidity  of  the 
bond,  as  far  as  relates  to  the  sureties.  No  such  offence  is  known  to  our  laws  as 
tiiat  for  which  the  accused  bound  himself  to  appear  and  answer.  The  charge 
stated  in  the  bond  involved  no  violation  of  the  criminal  kws  of  the  State,  and  if 
proved  would  have  subjected  the  accused  to  no  punishment.  It  has  been  held 
**  that  no  judgment  can  be  rendered  on  a  recognisance  forfeited,  when  the  charge 
is  not  such  as  will  warrant  a  criminal  prosecution*'.  9  J.  J.  Marshalfs  Rep.  64 1  • 
The  principle  upon  which  the  decision  depends  applies  equally  to  bonds.  It 
has  not  been  shown  that  the  sureties  were  aware  of  the  charge  realfy  preferred 
against  Jones^  and  of  which  he  was  convicted ;  nor  that  they  consented  to 
become  sureties  for  his  appearance  to  answer  any  other  charge  than  that  stated 
in  the  bond.  As  the  bail-bond  is  not  necessarily  taken  before  the  court,  and  in 
this  present  instance  was  not  so  taken,  the  sureties  are  not  to  be  presumed  to  have 
any  other  information  in  regard  to  the  cause  of  taking  it  than  that  derived  from 
the  instrument  itself,  nor  that  they  intended  to  obligate  themselves  further  or 
otherwise,  than  is  stated  in  the  bond.  If  the  cause  of  taking  the  bond  be 
moorrectly  stated  the  defect  cannot,  as  regards  the  sureties,  be  suppliedf  as  in 
the  case  of  a  recognisance,  by  reference  to  the  indictment.  In  the  absence  of 
proof  the  sureties  cannot  be  supposed  to  have  intended  to  answer  for  the 
appearance  of  the  accused  to  meet  a  grave  criminal  charge,  when  the  bond  itself 
sets  forth  the  charge  to  be  an  act  involving  no  crime  whatever. 

In  the  ease  of  the  Stale  v.  Martel,  (3  Rob.  p.  22,)  to  which  our  attention  hsB 
been  directed,  the  condition  of  the  bond  was  for  the  appearance  of  the  accused 
**  to  answer  such  matters  and  things  as  shall  be  objected  against  him  on  behalf 
ef  the  State,  and  not  depart",  &c.  It  was  not  objected  in  that  case  that  the 
bond  was  insufficient  in  consequence  of  no  specific  ofience  having  been  stated, 
DOT  is  it  necessaiy  to  determine  whether  such  an  objection  could  have  been 
successfully  urged.  There  is  a  marked  difference  between  the  bond  in  that 
case  and  tihe  present.  In  the  former,  the  sureties  bound  themselves  for  the 
appearance  of  the  principle  to  answer  all  charges  that  might  be  found  against 
him.  In  the  present,  they  have  obligated  themselves  for  the  appearance  oi  the 
accused  to  answer  to  a  specific  charge,  which  is  not  a  punishable  offence,  and 
therefore  not  a  sufficient  cause  upon  which  to  found  a  bond. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court,  as  far  as 
relates  to  the  appellants  Hotoell  and  Mitchell^  be  reversed,  and  that  there  be 
judgment  in  favor  of  said  appellants. 


Statk 

V. 
JONBS. 
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Stagc  v.  PoMROlr  et  al. 

Where  written  ioterrogfttories  have  been  propoaoded  to  a  witnen  to  be  examined  ander  a 
oommiuiou,  and  crou  interrogatorief  have  beep  added  by  the  opposite  party,  the  examina- 
tion moat  be  reitricted  to  them,  nnleii  with  the  oonaent  of  both  partiea.  Stat.  S5  March, 
1828,  M.  1,  9. 

APPEAL  from  the  f^onrth  District  Gonrt  of  New  Orleans,  Strawbridge^  J. 
Lee,  for  the  plaiatiift    Frost  and  Upton,  for  the  appellants^    The  judgment 
of  the  court  was  pronounced  by 

Slidell,  J.  A  commission  was  taken  out  by  the  plaintiff  for  the  examination 
of  a  witness  in  New  York.  Interrogatories  were  propounded  by  the  plaintiff, 
and  cross  interrogatories  were  furnished  by  the  defendants.  There  was  no 
consent  that  any  further  interrogatories  might  be  propounded  at  the  examination 
by  the  parties  or  counsel  attending  on  their  behalf.  It  appears  by  the  commis- 
sioner's certificate  that,  at  the  examination,  a  person  appeared  as  counsel  on 
behalf  of  the  plaintiff  and  examined  the  witness,  and  that  no  one  appeared  on 
behalf  of  the  defendants.  What  portions  of  the  answers  to  the  interrogatories, 
some  of  which  answers  were  very  long  and  minute,  were  the  result  of  the 
examination  of  counsel,  does  not  appear.  To  the  introduction  of  the  testimony 
thus  taken  the  defendants  excepted. 

We  think  the  execution  of  the  commission  was  irregular.  The  defendants 
annexed  cross-interrogatories  to  such  interrogatories  as  were  presented  to  them 
in  writing,  and  had  a  right  to  suppose  that  the  examination  of  the  witness  would 
be  restricted  to  them.  Any  further  enquiries  propounded  by  the  plaintiff's 
counsel  before  the  commissioner  were  ex  parte,  and  to  the  disadvantage  of  the 
defendants,  who  had  no  opportunity  of  counteracting  them  by  cross-examination. 
Whatever  right  a  party  may  have  to  attend  personally  or  by  counsel  before  the 
commissioner,  it  is  quite  clear  that  he  cannot  without  the  consent  of  the  opposite 
party,  propound  further  interrogatories  or  take  the  examination  of  the  witness 
out  of  the  commissioner's  hands.    See  the  Act  of  1828,  p.  152. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversed,  an<l 
that  there  be  judgment  for  the  defendants  as  in  case  of  non-suit,  the  plaintiiT 
paying  costs  in  both  courts. 


WiNTZ   17.   VOGT. 

An  obligation  by  which  Cho  vendor  of  a  batcher'f  itall  in  a  city  bfnds  bimseffonder  a  penafty 
Dot  to  sdl,  or  canae  to  be  sold,  any  meat  of  a  particolar  kind  within  the  city  dming  two 
yean,  ii  not  invalid  as  being  in  restraint  of  trade ;  and  if  the  cooditkm  be  violated  the 
penalQr  Bi<^y  bo  enforced. 

1  PPEAL  from  the  District  Co9rt  of  Jefferson,  Clarke,  J.  Michel  and 
Ml.  Bums,  for  the  plaintiff.  Brewer  and  Hiestand,  for  the  appellant,  cited 
Story  on  Contracts,  §  190.  Chitty  on  Contracts,  p.  519.  1  Peere  Williams, 
180.    The  judgment  of  the  court  was  pronounced  by 
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Et'stts,  C.  1.  The  plaintiflf  sues  to  recover  from  the  defeadant  $500,  the  Wiktz 
uDonnt  of  a  penal  bond  given  by  the  defendant  to  the  plaintiff  as  part  of  the  Voor. 
consideration  of  the  sale  of  a  butcher*s  stall  in  St.  Mary*s  market  in  this  ci^, 
the  object  of  i?rhich  was  to  Secure  to  the  plaintiff  the  custom  and  good  will 
purchased  by  him,  which  might  be  diverted  from  the  defeadant.  The  con- 
dition of  the  bond  was  that  the  defendant  should  not  sell,  or  cause  to  be  sold, 
on  his  account,  beef  meat  within  the  city  of  New  Orleans,  or  any  of  the  muni- 
cipalities, or  otherwise,  for  and  during  the  term  of  two  years  from  the  Ist  o( 
August,  1844.  The  defendant  tiolated  the  condition  of  the  bond  by  selling  beef 
in  the  same  market  in  the  third  stall  from  that  which  he  had  sold  to  plaintiff, 
within  the  time  specified.  There  was  judgment  for  the  plaintiff,  and  the 
defendant  has  appealed* 

It  is  contended  that  the  bond  is  an  agreement  in  restraint  of  trade  and 
therefore  void,  as  being  against  public  policy.  This  case  does  not  come  within 
any  of  the  rules  laid  down  in  the  english  authorities  on  this  subject,  or  those 
recognised  in  other  States  of  the  Union,  some  of  which  we  should  under  our 
system  hesitate  in  adopting  as  inapplicable  to  the  state  of  things  here.  The 
sale  of  the  establishment  of  a  retailer,  with  the  custom  and  good  will,  is  a  very 
common  contract  with  us,  and  violates  no  law  that  we  are  aware  of.  The  effect 
of  such  contracts  upon  the  public  weal  is  too  remote  to  be  noticed. 

Judgment  affirmed* 


•-.^  ^\>>^  v^.^  .^^  >^  ^  ^ 


Kellar  V4  Fink,  Syndic^  et  al« 

One  who  porcbasea  a  female  slave  after  a  child  of  bet's  ander  ten  yean  of  age  bad  been  sold 
separately  to  a  tblrd  person,  cannot  claim  to  be  the  owner  of  the  child,  on  the  groond  tfaaf 
the  sale  of  a  child  separately  from  its  mother  is  prohibited  by  law,  where  the  child  was 
sold  at  a  time  when  the  mother  had  escaped  into  a  coontry  where  slavery  did  not  eziaf 
and  her  nsaster  never  expected  to  recover  her. 

APPEAL  from  the  Third  Disti-ict  Court  of  New  Orleans,  Kennedy^  J*  IL 
2>.  OgdcHf  for  the  appellant,  contended  that,  under  the  statutes  of  6 
June,  1806,  and  31  January,  1839,  s.  10,  children  under  ten  years  of  age  can- 
not be  sold  separately  from  their  mother ;  that  any  such  sale  is  nuU ;  and  that 
the  child  is  the  accessory  of  the  mother,  and  becomes  the  property  of  any 
purchaser  of  the  latter.  C.  C.  456,  461,  490,  537,  2466.  Pothier.  Vente,  no. 
47.  R.  M.  Carter^  for  the  defendants.  The  judgment  of  the  court  was  pro^ 
nounced  by  * 

EusTis,  C.  J.  The  plaintiff  purchased  at  sherifTs  sale  a  negress  slave,  who 
was  the  mother  of  a  child  under  ten  years  of  age,  who  had  been  previously 
purchased  by  Emily  Boicyer,  a  free  woman  of  color,  one  of  the  defendants* 
Under  this  purchase  of  the  mother  she  claims  the  child  as  her  property. 
There  was  judgment  fur  the  defendants,  and  the  plaintiff  has  appealed. 

On  the  28th  of  June,  1841,  Nichols^  to  whom  the  mother  and  child  belonged, 
sold  the  latter  to  Emily  Boioyer,  In  the  act  of  sale  she  was  described  as  an 
orphan  oegro  girl,  named  Lucindat  aged  about  five  years,  the  daughter  of  a 
negress  slave  named  Aimte,  who  had  runaway,  and  gone  to  Canada.  Nichols 
testified  on  the  trial  that  the  slave  Aimie  had  runaway  in  1841,  and  that  when 
he  sold  the  child  he  never  expected  to  recover  the  mother.    He  acted,  in  so 
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KELL4K      doing  Id  the  interest  of  the  child,  as  the  person  to  whom  she  was  sold  was  a 
PiKK.        S9^^  mistress  and  took  good  care  of  her.    We  are  at  a  loss  to  conceive  what 
right  of  property  the  plaintiff  ever  acquired  in  the  subject  of  this  suit. 

Judgment  affirmed. 


Ramsey  et  al.  v.  Greer  et  a?. 

No  damages  can  be  recovered  from  the  owners  of  a  steamer  for  ii^ory  done  to  another  by  • 
collision,  where  defendants  are  not  shown  to  have  beenin  faolt. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  >- 
Glenn^  for  the  plaintiffs;     Emersonr,  for  the*  appellants.     The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  This  is  an  action  for  damages  occasioned  by  a  colfision.  The 
court  below  gave  the  plaintif)^  judgment  for  fifty  dollars,  and*  the* defendants  hav9 
appealed. 

It  appears  from  the  testimony  of  the  plaintiff's  own  witnesses  Htuit  the 
steamer  of  the  defendants  called  the  Belle  of  Illinois,  was  descending  the  bayov 
Plaquemines.  As  she  came  round  a  point  in  the  bayou  the  Cadmus  was  lying 
aground  about  one  hundred  yards  below  the  point,  with  her  stem  towards  the 
starboard  shore  quartering  out  into  the  bayou,  and  occupying  about  half  its* 
width.  The  turn  was  so  short  and  the  woods  so  dense  that  the  Cadmus  could 
not  be  seen  by  those  on  board  the  Belle  until  she  turned  the  point,  and  was  near 
upon  the  Cadmus.  The  Belie  had  little  steam  upon  her ;  just  enough  to  give* 
her  steerage  way,  and  no  more.  She  was  in  charge  of  a  pilot  of  good  repute  as 
a  pilot  in  that  bayou,  and  specially  employed  for  the  occasion,  besides  the  boat's 
usual  officers.  As  soon  as  the  Cadmus  was  seen  the  engine  of  the  Belle  was 
stopped,  she  commenced  backing,  and  every  effort  was  made  to  avoid  a  collision ; 
but  in  consequence  of  the  current  it  was  impossible.  No  alarm  was  previously 
given  by  the  Cadmus,  by  ringing  a  bell  or  blowing  off  steam.  If  this  had  been 
done,  some  of  the  witnesses  were  of  opinion  that  by  bringing  the  Belle  to  land, 
and  dropping  her  by  a  line,  the  collision  could  have  been  avoided.  One  witness 
states  that  when  a  boat  is  going  into  a  bend  in  this  bayou  and  she  is  not  making 
the  bend,  she  usually  stops  steam  and  falls  down.  This  witness,  however,  does 
not  express  the  opinion  that  the  Belle  was  badly  navigated  on  the  occasion  in 
question,  and  speaks  favorably  of  the  experience  and  capacity  of  the  pilot 
employed. 

The  result  of  the  whole  testimony,  in  our  opinion,  is,  that  no  fault  or  want  of 
care  was  attributable  to  the  defendants ;  and  that  if  the  accident  was  not  one  of 
those  unavoidable  accidents  attributable  to  the  great  difficulty  of  the  navigation, 
it  was  at  least  an  accident  which  could  only  have  been  prevented  by  a  timely 
•larm  given  by  the  Cadmus  before  the  descending  steamer,  whose  steam  perhaps 
announced  her  approach,  turned  the  point.  No  fiiult  being  shown  on  the  part 
of  those  navigating  the  defendants'  steamer  they  cannot  be  made  liable,  even 
supposing  that  the  plaintiffs  officers  and  crew  were  not  chargeable  with  any 
fault.  See  the  case  of  Myer&  ▼.  Perry ,  1  Annual  Kep.  372,  and  the  authorities 
there  cited. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversedi  and 
that  there  be  judgment  for  the  defendants,  with  costs  in  both  courts* 
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PuRTON  et  al.  tu  Thb  Nbw  Orlbans  and  Carrollton  Rail- 
road Company. 

looorporated  trading  companies  tre  not  partnenhips,  aooording  to  the  legal  principles  appli- 
cable to  partnerships  formed  by  the  volantary  agreement  of  individuals.  The  association 
of  the  share-holders  does  not  oonstitnje  a  partnersbipaooording  to  the  costom  of  merchants, 
nor  within  the  principles  of  law  established  respecting  joint  traders.  Corporations  are  to 
be  treated  with  reference  to  the  objects  of  their  creation,  and  to  the  express  powers  with  ' 
which  the  legialatnre  may  have  iuTested  them ;  and  -to  that  extent  the  general  law  of 
partnership  is  snpeneded  by  tiie  charter. 

Where  the  charter  of  an  incorporated  trading  company  dedares  that  its  capital  shall  oonsis^ 
of  a  certain  snm,  divided  into  shares  of  a  certain  amount,  to  be  paid  in  at  sach  times  and  in 
sach  proportions  as  may  be  required  by  the  president  and  directorSf  bat  does  not  oblige  the 
directora  to  call  in  the  whole  amonnt  of  the  shares,  tboagh  ihe  share-holders  will  be  liable 
to  third  persons  for  the  faU  amount  of  their  subscriptions,  wheUier  called  in  or  not,  yet  the 
adoption  of  a  resoluticm  by  the  president  and  directon  making  the  call,  being  an  uncertain 
event,  forms  a  condition  which,  as  between  .the  share-holden  themselves,  suspends  the 
obligation  to  pay  the  balance  of  their  subscription  until  a  call  is  made  as  provided  by  the 
charter. 

The  charter  of  a  banking  company  provided  that  its  capital  should  be  divided  .Into  shares  of 
cne  hundred  dollars  each,  of  which  five  dollars  should  be  paid  at  the  time  of  subscribing  for  the 
shares,  and  the  residue  in  soch'instalments,  and  at  such  times,  as  might  J>e  required  by  the 
directors.  Fifty  dollars  on  each  share  having  been  called  in  and  paid,  a  resolution  was 
subsequently  adopted  by  the  directora,  providing  "  that  any  stockholder  who  shall  pay  in 
anticipation  a  part,  or  the  full  amount  due  on  the  stock  held  by  him,  shall  be  entitled  to 
dividends  thereon  in  proportion  to  the  amount  so  paid  in."  i/(e^,<that  the  payment  of  the 
stock  in  full  under  the  resolution  of  the  iward  of  directon  cannot  be  considered  as  a  loan  to 
the  oompany  of  the  sum  tfaas  paid  above  the  amonnt  called  in ;  that  the  contract  between 
those  who  thus  paid  in  full  and  the  company,  was  a  contract  of  partaenhip  (C  C.  S773)^ 
the  consideration  stipulated  being,  a  participation  in  the  profits  of  the  oompany,  and  not 
interest ;  that  being  entitled  to  receive  the  whole  profits  made  upon  the  additional  sum 
pud,  they  cannot  be  exempted  from  contributing  to  losses  on  that  amount;  that  even  an 
express  stipulation  to  exempt  them  from  sneh  contribution,  had  it  been  made,  would  be 
void,  both  as  to  the  partners  and  third  persons  (C.  C.  3785) ;  thatthe  shares  were  necessa- 
rily unequal ;  and  that  the  inequality  exists  ibr  the  purposes  of  liquidation  as  well  as  for  the 
division  of  profits. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  The 
frets  of  thisicase  are  stated  fnUy  in  the«|iinion  infrd. 

Denis  and  R.  iV.,  and  A*  N.  Ogden,  for  the  plaintiffs.  There  exist  three 
chseoo  of  Bteddiotders-:  Ist.  Those  who  have  paid  $50  per  share,  in  conformity 
with  the  call  of  the  board  of  directors.  2d.  Those  who  have  paid  $50,  tbe 
regnlar  caH,  and  $50  to  complete  their  share  to  $100,  in  virtue  of  a  resolutioB 
of  tbe  board,  authorising  them  to  do  so.  Finally,  this  second  class  of  stock- 
holders  is  farther  divided  into  another  composed  of  those  who,  having  paid 
$100  per  ahare,  bought  property  of  the  institution  and  paid  the  price  of  said 
purchase  with  one  half  of  their  shares,  reducing  therefore  the  amount  ot*  their 
share  to  $50,  and  having  received  in  property  $50  on  account  of  the  same. 
Under  this  state  of  things,  the  present  hoard  of  directors  advertised  a  division 
of  the  assets  realised,  and  proposed  to  give,  te  the  first  class  of  stockholders, 
those  who  have  paid  $50,  $5  per  share ;  te  the  second  ckss,  those  who  have 
paid  $100,  $15  per  share ;  and  to  the  third,  those  who  having  paid  $100,  have 
aheady  received  $50  in  property,  $10  per  ehare. 

That  this  distribution  would  be  unjust  and  arbitrary,  is  manifest.  If  the 
stockholders  had  all  paid  the  same  sum,  they  should  receive  the  same  dividend. 
If  they  have  paid,  some  $50,  some  $1-00  per  share,  they  should  receive  in 
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PuRTOM      proportion  to  what  they  have  paid ;  if  those  who  have  paid  $50  receive  a 
New  Orlkaics  ^'^*^®°^  ^^  9^*  those  who  have  paid  $100  should  receive  910,  and  not  $15. 
AND  Carroll-  ^^^  ^^7  t^hose  who  have  paid  $100,  and  who  have  already  received  $50  in 
TON  ll4ir.R0Ap  property,  are  to  receive  810,  is  unaccountable.     If,  in  accordance  with  the 
CoKFA»r.     judgment  in  the  case  of  MiUaudon  v.  The  New  Orleans  and  Carrollton  Rail- 
road and  Banking  Company,  (a  judgment  which  will  never  stand  the  test  of 
another  judicial  investigation,)  they  are  to  be  considered  as  creditors  for  the 
$50  paid  beyond  the  regular  payment  of  the  $50  per  share,  having  received 
that  sum  of  $50  for  which  they  were  creditors  or  pretended  to  be  so,  they  roust 
at  least  return  to  the  class  of  the  stockholders  who  have  paid  but  $50  per  share, 
and  receive  a  dividend  similar  to  them.    But  no :  they  are  allowed  $10  a  share, 
whilst  $5  only  are  allowed  to  the  others.    On  the  part  of  the  plaintiffs  we  say, 
that  this  class  of  stockholders  who  have  received  $50  per  share,  or  50  per  cent 
of  their  capital,  cannot  receive  any  thing  Uiitil  the  other  stockholders,  who  have 
yet  received  nothing,  have  actually  received  50  per  cent  of  their  capital,  i.  e. 
the  stockholders  of  the  first  class  $25,  those  of  die  second  class  $50. 

How  can  they  be  creditors?  The  bank  never  borrowed  money  from  them ; 
they  became  stockholders  for  the  whole  sum,  had  all  the  advantages  as  such, 
and  certainly  they  are  in  law  and  sound  logic  to  bear  the  disadvantage  of  the 
situation  which  they  made  for  themselves.  Could  the  idea  have  been  enter* 
tained  by  either  the  bank  or  themselves,  that  they  should  have  the  benefit  and 
advantage  of  stockholders  for  full  paid  shares,  and  only  the  loss  and  disadvan- 
tage for  half  paid  shares  ?  The  board  never  called  but  for  $50  per  share  ;  but 
by  a  resolution  they  authorised  those  of  the  stockholders  who  should  desire  it, 
to  make  an  additional  payment  of  $50  per  share,  and  so  to  complete  by  antici- 
pation the  full  payment  of  their  share,  with  this  condition,  that  they  should 
receive  dividends  on  the  full  amount  paid  in.  This  measure  was  not  taken  for 
the  interest  of  the  company,  but  for  the  interest  of  certain  large  stockholders. 
It  was  passed  at  their  solicitation;  their  object  was  to  render  their  stock  saleable 
in  the  European  market,  where  no  half  stock  can  be  disposed  of;  the  stock  was 
then  at  an  advance.  These  stockholders  had  all  the  advantage  of  the  resolution 
they  solicited  and  voluntarily  acquiesced  in;  nay,  they  had  undue  advantage  by 
it ;  they  paid  this  increase  of  their  stock  by  loans  from  the  bank ;  they  were 
entitled  to  a  loan  of  $40  per  share,  whilst  the  half  paid  stock  were  only  entitled 
to  $15.  They  not  only  received  dividends,  but  it  was  sufilicient  that  their  extra* 
payment  should  have  been  three  months  before  the  terms  of  declaring  dividend, 
to  entitle  them  to  a  full  dividend ;  the  earning  of  six  month^s  interest  they  had 
for  three  months.  If  the  company  had  been  prosperous,  they  never  would 
have  pretended  on  a  general  settlement  to  be  mere  creditors  of  $50  per  share; 
they  would  have  required  their  proportion  in  the  profits  of  the  institution  before 
claiming  their  capital;  it  would  have  been  just  and  would  have  been  awarded 
to  them  without  opposition.  But  it  is  only  because  the  aflfairs  of  the  institution 
have  not  been  prosperous,  that  these  persons  are  trying  to  make  themselves 
stockholders  for  $50  and  creditors  for  $50.  It  is  not  an  extraordinary  thing  in 
public  associations  to  see  stockholders  interested  in  different  proportions.  In 
the  State  Baak  there  is  half  paid,  three  quarters  paid,  and  full  paid  stock.  None 
of  these  two  last  classes  of  stockholders  have  ever  dreamt  that  they  were 
creditors  of  the  bank  for  the  sums  paid  over  by  them ;  they  all  consider  them* 
selves  as  stockholders  for  the  amount  paid  by  them. 

The  petitioners  therefore  hope  that  this  court  will  decide :  That  the  assets 
of  the  bank  for  the  present  must  be  divided  between  the  stockholders  of  tlio 
first  and  second  class,  in  proportion  to  the  sums  paid  by  them,  to  wit :  to  the 
stockholders  who  bave  paid  $50  per  share,  ooe*balf  of  the  dividends  of  the 
stockholders  who  have  paid  $100  per  share ;  and  that  such  of  the  stockholders 
as  have  received  $50  per  share  in  property,  will  not  receive  any  dividend 
until  all  the  other  stockholders  have  received  50  per  cent  of  their  stock ;  and 
also  that  the  stockholders  who  are  indebted  on  their  stock-loan  will  not  actually 
receive  the  dividend,  but  be  credited  pro  tanto  on  their  said  loan. 

Benjamin  imd  Micou,  for  the  appellants.  This  suit  revives  the  controversy 
settled  by  the  Supreme  Couit  in  the  case  oiMiUaudon  against  the  same  company, 
reported  in  3d  Eobinson^s  Reports.  As  that  case  adjudicated  only  the  rights 
of  Millaudon^  and  the  directors  were  still  undetermined  whether  to  adopt  its 
principles  as  the  rule  of  future  divisions,  a  suit  was  ordered  and  accordingly 
brought  in  the  late  Commercial  Court,  the  object  of  which  was,  to  bring  into 
cuuvt  all  tho  shareholders,  to  require  them  to  discuss  inter  se  their  respectivo 
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rii^tg,  and  to  provoke  a  deciBion  bioding  upon  th^m  all.    The  directors  repre-       Furton 
Mating  all  the  stockholders,  did  not  deem  it  their  duty  to  decide  as  to  their  ^- 

FBspective  rights ;  and  therefore,  after  the  institution  of  this  suit,  and  after  ^ll^cuttuyu* 
eidng  all  the  shareholders,  remained  for  sometime  inactive.    The  two  classes  ton  Hailroid 
of  shareholders,  remained  for  some  time  inactive.     The  two  classes  of  share-      Company. 
holders  although  thus  confrontod  in  court,  took  no  stop  to  settle  their  controversy, 
and  the  directors  considered  themselves  eventually  obliged  to  act. 

The  rule  laid  down  in  MiUaudon's  case  was  adoptod,  and  a  dividend  ?ra8 
declared,  giving  out  of  the  assets  on  hand  to  be  distributed,  95  per  share  to  the 
half  paid  stock,  $15  per  share  to  the  full  paid  stock,  and  to  a  third  class,  now 
to  be  ootleed,  $10  per  share.  This  class  was  composed  of  those  who  had 
originally  paid  $100  per  share,  but  had  purchased  property  from  the  company 
to  the  amount  of  $50.  The  property  had  been  sold  at  auction,  the  price 
payable  in  the  half  paid  stock,  and  in  that  portion  of  the  full  paid  stock  which 
had  been  regularly  called  in  by  the  board.  The  remaining  interest  of  these 
sharee,  consequently  represented  the  voluntary  payment  only.  Upon  the 
declaration  of  this  dividend,  the  plaintiffs  (who  are  holders  of  the  half  paid 
stock)  broaght  this  suit,  and  obtained  an  injunction  against  its  payment,  and  the . 
question  now  to  be  decided,  is  whether  the  injunction  shall  be  maintained. 

The  leading  principle  of  the  decision  in  MiUaudon*$  ease  was  the  equality 
of  the  shares  of  stock :  to  wit,  that  although  some  had  paid  in  full,  and  others 
only  in  part,  yet  that,  for  the  purposes  of  liquidation,  (he  stock  must  all  be  treated 
as  shares  of  $100,  as  fixed  by  the  charter.    On  the  other  hand,  the  opponents  of 
that  decision,  direct  their  arguments  tj  establish  that  the  shares,  instead  of 
being  equal,  are  to  be  treated  as  $50  and  $100  shares,  according  to  the  payments, 
witlwutany  reference  to  the  subscription.     Hence  the  real  and  ooly  question  in 
the  cause  is,  whether  the  shares,  for  the  purpose  of  liquidation,  are  equal.     If 
they  are  unequal,  the  plaintiffs  entertain  correct  views  as  to  the  division  of  the 
capital  and  a&sets;  if  equal,  they  were  greatly  mistaken  in  their  rights  when 
they  presented  the  petition  now  before  the  court.     The  charter  of  the  company 
fixes  the  shares  at  $100  each,  giving  to  each  an  equal  vote.     Each  share- 
holder, by  his  subscriptioD,  bound  himself  to  the  full  payment  of  his  stock, 
subject  to  the  call  of  the  direction.     The  call  for  $50  a  share,  which  was  paid, 
left  all  the  stockholders  debtors  to  the  amount  of  $50  per  share.    Thus  far 
there  was  no  inequalty .     The  permission,  that  any  stockholder  might  anticipate 
the  payment  of  the  balance  of  his  subscription,  receiving  dividends  on  the  whole 
amount  paid,  gave  to  all  the  opportunity  of  satisfying  the  obligation  assumed  in 
•obscribing.      Some  paid,  thus  extioguishing  their  obligation,  while    others 
remained  debtors  as  before,  for  the  balance  due  on  their  stock.     This  resolution 
and  the  payments  under  it,  are  alleged  to  have  destroyed  the  equality  contem- 
plated by  the  charter.     To  produce  such  an  effect,  it  must  necessarily  release 
Che  non-paying  stockholders  from  a  portion  of  the  liability  incurred  by  their 
anbscription,  for  if  the  shares  are  still  $100  each,  the  mere  circumstance  of  one 
being  paid  in  full,  and  the  other  half  paid,  would  not  render  them  unequal. 
The  debt  of  the  non-paying  shareholders,  stands  as  the  equivalent  of  the  capital 
of  those  who  paid,  and  is  liable  to  be  calleJ  in  at  the  will  of  the  direction.     Now 
it  is  apparent  that  the  resolution  of  the  board  did  not  attempt  to  release  any 
part  of  the  obligation  resulting  from  the  original  subscription.     So  fur  from  it, 
that  obligation  is  the  very  bksis  of  the  resolution  itself,  and,  recognising  the  fact 
ifaat  all  are  bound  to  pay  on  demand,  simply  permits  all  to  pay  before  demand. 
It  IS  eqnally  apparent  that  the  power  of  the  direction  was  not  competent  to 
release  any  part  of  the  liability  of  the  stockholders.     Their  liability  was  fixed 
by  the  charter^  and  the  board  had  no  power  to  disturb  it.    But  it  is  contended  by 
the  couQsel  for  the  plaintiffs,  and  the  argument  was  urged  by  the  counsel  for  the 
bank,  in  MiUaudorCs  case,  that  the  obligation  to  pay  the  stock  in  full,  controcted 
by   subscribing,  was  not  absolute,  but  conditiooal.     The  debt  is  said  to  be 
dependent  upon  the  call  of  the  board  ;  the  call  of  the  direction,  and  not  the 
aiDouDt  of  the  subscription,  is  assumed  as  the  true  measure  of  responsibility. 
This  argument  if  true,  for  one  purpose,  should  be  true  for  all,  or  else  some  good 
reason  should  be  adduced  for  a  distinction^     Yet  the  counsel  concede  that  it  is 
Bot  true,  as  to  creditors  of  the  corporation ;  that  even  if  the  direction  refused  to 
calU   the  courts  would  either  compel  the  board  to  make  the  call,  and  pay  the 
debts,  or  else,  give  the  creditors  an  immediate  remedy  against  the  shareholders. 
Mow  the  obligation  of  the  stockholders  to  creditors  of  the  corporation  is  remote 
find  not  direct.     It  is  not  expressed  in  the  charter,  but  arises  from  implication. 
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PuRToir       On  the  other  hand  the  obligatioD  to  pay  the  stock  is  direct  and  express  towards 
^*        ,   the  corporation,  is  created  by  the  charter,  and  is  directly  assumed  by  the 
a/d^C&rkoll'  Bubscription.     The  argument  thus  gives  to  the  implied  and  remote  liability 
TON  Eailkoad  greater  force  than  to  that  positively  and  directly  assumed.     We  regard  the 
CoMPANT.     stockholders  as  the  constituent  parts  of  the  corporation;  we  consider  them  as 
assuming,  by  their  subscription,  direct  obligations  to  each  other,  and  to  the 
'  artificial  being  resulting  from  their  association.    The  obligations  assumed  are 

mutual.  Each  is  induced  to  subscribe  in  consideration  of  the  subscription  of 
his  associates.  They  contract  towards  each  other  reciprocal  duties,  which 
cannot  be  released  without  the  consent  of  all.  Each  is  the  debtor  to  the  mass 
to  the  amount  of  his  stock,  and  each  has  an  interest  that  all  the  others  shall 
,  fulfill  their  obligations,  and  consequently  each  is  the  creditor  of  the  others. 
Hence,  for  their  respective  lights  and  interests,  the  stockholders  are  within  the 
exception  admitted  by  the  counsel  of  the  plaintiffs.  The  power  of  the  direction 
to  call  for  payment,  does  not  depend  on  the  purpose  to  which  the  money  is  to 
be  applied.  They  are  to  call  at  their  discretion.  Whether  to  pay  debts,  to 
construct  railroads,  to  loan  at  interest,  or  for  liquidation-;-the  share-holders 
must  obey.  If  justice  to  the  creditors  of  the  corporation  demands  full  payment 
in  one  case,  justice  to  the  associates  requires  it  in  the  other.  If  the  call  were 
made  by  the  direction,  the  courts  would  enforce  obedience  at  the  suit  of  the 
corporation.  If  the  demand  were  made  by  creditors,  the  courts  would  enforce 
satisfaction  directly  from  the  stockholders,  or  indirectly,  by  forcing  the  direc- 
tion to  make  the  call.  How  then  can  it  be  contended,  that  the  courts  have  not 
the  same  power  to  enforce  payment  on  the  demand  of  a  paying  stockholder^ 
who  by  the  complete  performance  of  his  own  contract  has  acquired  the  right  to 
demand  the  like  compliance  from  his  associates,  whenever  an  injury  would 
result  from  then*  default.  It  is  but  the  common  right  of  any  party  interested  in 
a  contract,  to  compel  its  dbservance  by  the  other  parties.  The  form  is  unim- 
portant. The  charter  provides,  that  it  shall  be  done  by  a  call  of  the  direction ; 
but  if  not  done  in  that  manner,  it  is  within  the  power  and  becomes  the  duty  of 
the  courts,  to  enforce  the  execution  of  the  contract,  in  some  other  form.  Now, 
it  is  demonstrable,  that  the  action  of  the  directors,  of  which  the  plaintiffs 
complain,  is  equivalent  to  a  call  of  instalments,  in  order  to  effect  a  fair  division 
of  assets.  So  Millaudon  understood,  when  he  was  pressing  the  direction  for 
years,  either  to  call  in  the  balance  of  the  stock,  or  to  refund  him  his  excess  of 
payment,  which  would  amount  to  the  same  thing.  If  the  whole  capital  be  not 
demanded  for  banking  or  railroads,  it  would  be  competent,  as  a  step  preparatory 
to  a  final  division,  to  call  in  all  the  stock ;  thus  replacing  the  shares  on  an  equal 
footing.  But  to  pay  a  stockholder  $55  at  the  same  moment  you  require  him  to 
pay  $50,  is  equivalent  to  a  dividend  of  $5.  It  is,  in  fact,  a  fictitious  call  of 
instalments,  at  the  moment  of  declaring  a  dividend.  If  so,  the  form  must  be 
disregarded,  and  the  action  of  the  board  sustained.  Let  us  apply  these 
principles  of  equality  to  the  present  case.  Suppose  the  direction  were  to 
demand  of  the  half  paid  Shares  an  instalment  of  $10,  and  at  the  same  time 
make  a  division  to  all  the  stockholders  of  $15  a  share.  The  court  could  not 
possibly  interfere  with  their  resolution.  The  condition  demanded  by  the 
counsel  would  have  been  fulfilled.  The  instalment  would  be  due  by  a  call  of 
the  direction,  and  yet  the  position  of  the  half  paid  stockholders  would  be 
precisely  what  it  is  under  the  resolution  now  attacked.  In  either  case,  they 
would  receive  $5  a  share.  It  would  seem  then,  that  this  formidable  objection  is 
ane  merely  of  form,  and  not  of  substance. 

Another  argument  of  the  plaintiff's  counsel  deserves' notice  from  its  plausi- 
brlity,  to  wit:  that  the  dividends  or  profits  are  awarded  to  the  full  paid 
fltockholders  in  proportioa  to  their  payntent,  and  censequenlly  the  losses  should 
be  borne  in  like  proportion.  This  was  the  point  on  which  the  learned  judge  of 
the  lower  court  decided  this  ease  in  favor  of  the  plaintiffs.  He  considered  it 
governed  by  the  provisions  of  the  act  of  1835,  which  declared  that  the  dividends 
shell  be  in  proportion  to  the  amount  paid  in,  and  the  very  resolution  under 
which  the  full  payment  was  received,  contains  the  same  provision.  These 
provisions  necessarily  contemplated  the  continuance  of  the  business  of 
the  corporation,  and  the  dividends  declared  from  its  profits.  They  were 
declared  pro  rata  upon  the  capita!  paid  in,  because  the  profits  were  the  fruit  of 
that  capital,  and  not  of  the  barren  promises  of  those  who  did  not  pay.  But 
when  the  business  of  the  company  was  closed,  and  nothing  remained  for  division 
among  the  Btockholdens  but  the  remnant  of  the  capital,  the  nde  prescribed  lor  the 
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division  of  profits,  was  not  applicable  to  the  altered  circumstancea.    Each  party      PaRTov 

was  then  to  withdraw  his  investment,  and  not  his  profits.     Those  who  had  paid  ^* 

in  fuiU  should  not  suffer  fron)  the  default  or  neglect  of  those  who  had  paid  but  ^^^CknfwLL. 

half;  equality  must  be  restored,  and  then  the  division  would  proceed  upon  fair  jqr  Hailro^d 

and  equitable  principles.    But  it  is  said,  that  if  the  business  had  been  prosper-     Compaht. 

oua    the  full  paid  shares  would  have  enjoyed  the  benefit.     The  argument 

forgets  that  the  half  paid  stock  was  entitled  to  precisely  the  same  benefit.     The 

door  remained  open  to  its  owners.     They  could  participate  in  dividends,  on 

precisely  the  same  terms  with  those  who  paid  before  them ;  that  is  by  paying 

up  their  stock  in  full.     Now,  if  the  profits  had  been  as  great  as  the  losses 

actually  incurred,  the  half  paid  stockholders  would  have  been  eager  to  pay  in 

full,  in  order  to  participate  in  these  profits.     If  in  that  event  their  full  payment 

had  been  refused,  the  plaintiffs  would  have  been  clamorously  asserting  the 

propositions  which  they  now  treat  with  ridicule.    They  would  point  to  their 

sobscriptions,  to  show  that  they  had  been  always  bound  to  the  fuU  amount ;  and 

would  have  pleaded,  that  they  had  never  been  technically  in  default,  because 

the  direction  had  never  peremptorily  called  for  payment.     Yet  in  that  case  the 

experiment  by  which  the  institution  was   launched    into  a  successful  and 

prosperous  business  would  have  been  made  upon  the  capital  of  those  who  first 

paid,  while  those  in  arrears  were  watching  its  success  with  their  money  in  their 

pockets. 

The  counsel  argue  as  if  a  great  favor  was  done  to  a  part  of  the  share-holders 
by  permitting  them  to  pay  in  full ;  a  favor  so  great  as  to  eztingish  the  obligation 
of  the  plaintiffs  to  pay  the  balance  of  their  own  subscriptions.  They  forget 
that  the  option  was  offered  to  themselves,  and  their  choice  shows  that  they 
consider  the  privilege  of  retaining,  a  greater  favor  than  that  of  paying.  To  the 
same  category  belongs  the  consideration,  that  the  full  paid  stockholders  were 
entitled  to  larger  loans  than  the  half  paid.  It  was  the  proper  result  of  tlie 
difference  of  position.  If  they  borrowed  more  money  they  paid  more  interest. 
The  very  interest  paid  by  themselves,  increased  the  fund  from  which  dividends 
were  drawn.  Hence  the  correct  application  of  the  favorite  maxim  of  the 
plaintiffs,  ^*  qui  sentil  commodum^  sentirt  debet  et  ont^*',  brings  them  no  comfort 
or  relief.  It  would  seem,  therefore,  that  the  full  payment  of  some  of  the 
shares,  only  temporarily  disturbed  the  equality  contracted  by  the  charter.  This 
•quality  it  is  the  right  and  duty  of  the  direction  to  restore,  whenever  justice  to 
those  who  have  paid  requires  it.  It  was  equally  in  the  power  of  those  who 
withheld  their  money  to  restore  the  equilibrium  by  paying.  To  maintain  the 
contrary,  and  throw  a  greater  portion  of  the  losses  on  the  paying  stockholders, 
is  equivalent  to  releasing  from  an  express  obligation  those  who  preferred  not  to 
pay.  It  gives  a  premium  to  delinquency,  and  punishes  the  promptitude  of  those 
who  paid, before  demand.  We  have  taken  no  notice  of  the  act  of  1839,  fixing 
the  capital  of  the  banks  at  the  amount  actually  paid  in.  If  that  act  attempted 
to  affect  or  impair  in  any  manner  the  rights  and  obligations  contracted  by  the 
sobecription  to  the  stock,  which  formed  the  compact,  the  bond  of  association 
between  the  partners,  it  must  be  unconstitutional.  As  the  action  of  the  board 
is,  in  substance,  a  call  of  an  instalment,  simultaneously  with  the  declaration  of  a 
diFideDd,  so  the  effort  of  the  plaintifis  to  annul  that  action  is,  in  substance,  an 
attempt  to  throw  off  the  liability  to  pay  $60  a  share,  to  which  they  bound 
themselves  by  their  subscription.  We  must,  therefore,  maintain  that  the 
equality  of  shares  was  one  of  the  fundamental  stipulations,  contracted  by  the 
snbecription,  under  the  charter ;  that  it  was  a  contract  between  the  stockholders^ 
as  well  as  a  contract  between  them  and  the  corporation ;  and  that  neither  the  "* 
direction,  nor  the  courts,  nor  the  law,can  impair  the  obligation  of  that  contract, 
in  any  of  its  parts,  by  rendering  unequal  what  the  contract  declares  to  be  equal. 

The  principles  for  which  we  contend,  are  of  constant  and  fiimiliar  application, 
in  all  cases  of  common  rights  and  common  interests.  If  two  partners  bind 
themselves,  each  to  invest  $100  in  a  common  enterprise,  and  one  of  them  pays 
in  full,  and  the  other  pays  nothing,  the  latter  is  the  debtor  of  the  firm  to  the 
aroooDt  of  his  promised  investment.  The  business  of  the  firm  is  conducted 
upon  the  credit  of  the  whole  capital,  as  promised.  If  it  were  agreed  that  each 
partner  should  receive  an  interest  on  the  surplus  of  his  advances,  in  addition  to 
his  share  of  the  profits,  that  agreement  would  not  release  the  other  party  from 
payiog.  If  such  a  firm  were  to  liquidate,  the  first  step  would  be,  to  charge  the 
Don-peying  partner  with  the  amount  which  he  promised  to  invest.  That  debt 
would  be  one  of  the  assets  of  the  firm*    The  profits  would  then  be  ascertained, 


24  SUPREiMK  COUKT  OF  LOUISIANA, 

PuRToN  pro  rata,  upon  the  entire  capitalf  and  the  capital  and  assets  Would  be  equally 
New  Orleans  ^'^*^®^'  ^^  ^^**  ^^^^  were  not  pursued,  equality  would  be  restored  by  first 
AND  Cakuoll-  returning  to  the  paying  partner  the  excess  of  his  investment,  and  then  dividing 
TON  Railroad  the  balance  equally.  So  in  a  joint  acquisition  of  property,  in  equal  shares, 
CoHPANy.  where  one  partner  actually  pays  three-fourths  of  the  price,  and  the  other  one- 
fourth,  the  paying  partner  does  not  become  the  owner  of  three-fourths  of  the 
property,  but  a  creditor  for  the  money  advanced  on  the  share  of  his  co-proprietor. 
The  whole  theory  of  partition,  so  carefully  developed  in  our  Code,  rests  on 
precisely  the  same  priciples.  Equality  is  first  restored  by  collation,  from  the 
co-proprietors  or  co-heirs,  and  then  the  division  is  made.  The  debt  or 
advancement  made  to  the  heir  is  first  added  to  the  mass,  fictitiously  or  really, 
and  then  the  shares  are  respectively  and  equally  apportioned.  To  make  the 
matter  more  plain,  we  propose  a  single  illustration  by  figures.  Suppose  only 
two  partners,  each  of  them  bound  to  contribute  $100  to  the  capital  stock, 
of  wnom  one  has  actually  paid  the  3100,  and  the  other  only  $50,  and  remains 
debtor  for  $50.  Now  suppose  a  loss  of  $130,  equal  to  05  per  cent  on  the 
whole  capital,  and  then  a  dissolution  and  division.  There  would  remain  on  hand 
only  $20.  If  the  whole  of  that  were  paid  to  A,  who  contributed  $100,  he 
would  be  a  loser  to  the  amount  of  $80,  and  B,  his  equal  partner,  would  have 
lost  but  $50;  then  6  must  collate,  and  a  settlement  could  only  be  made  as  follows: 
Capital  agreed  $*200 :  actually  paid  in  $150 :  B,  to  collate  his  debt  of  $50* 
Loss  on  the  whole  $130;  balance  for  equal  division  $70.  B  would  pay  $50, 
and  receive  $35,  or  which  is  the  same  thing,  would  pay  $15.  The  same  result 
is  produced,  by  first  deducting  the  excess  of  A's  payment:  A  loses,  for  bis 
share,  65  per  cent,  or  $65:  he  is  to  receive  $35:  the  fund  is  $20:  B  must  pay  to  A 
$15.  Suppose  again  of  65  percent:  the  capital  actually  invested  is  $150 r 
B  is  debtor  for  part  of  the  capital  $50:  the  profits  on  $200  are  $130;  remaia 
for  division  $330.  A  receives  one  half,  $165 ;  B  cancels  his  debt  of  ^50  and 
receives  $115,  thus  making  an  equal  division  of  $330. 

It  is  a  principle  in  equity,  that  whatever  ought  to  be  done  by  a  party  seeking 
relief,  must  be  done  by  him  before  relief  can  be  granted.  If  the  case  admits  of 
it.  whatever  ought  to  be  done  will  be  considered  as  done,  for  the  purposes  of 
the  suit.  If  we  have  succeeded  in  demonstrating  that  the  position  of  the 
plaintiffs  is  precisely  the  same  as  if  the  board  had  demanded  of  them  an 
mstalment  of  $10,  and  at  the  same  time  declared  a  dividend  of  ^15;  and,  if 
that  proceeding  would  be  consistent  with  justice  and  equity,  the  court  must  treat 
the  case  precisely  as  if  that  course  had  been  literally  followed. 

With  regard  to  the  intermediate  class  of  stockholders,  those  who'paid  $100 
a  share,  and  have  received  in  property  $50,  it  remains  to  make  a  few  observa- 
tions. If  the  position  assumed  by  the  Supreme  Court  in  Millaudon's  case,  on 
which  the  first  branch  of  our  argument  turns,  be  correct,  those  who  paid  in  full* 
must,  for  the  purpose  of  liquidation,  be  esteemed  stockholders  for  $50,  and 
creditors  for  $50  a  share.  Now  the  corporation  is  solvent,  though  a  large 
portion  of  its  capital  has  been  lost.  Hence  the  claim  of  $50  per  share,  as  a 
debt,  is  worth  par,  while  the  half  stock  is  depreciated  greatly  in  value,  and  in 
the  market.  Under  these  circumstances,  if  property  of  the  company  had  been 
oflfered  in  exchange  for  stock  at  the  amount  paid  in,  it  would  have  been  equiv- 
alent to  a  division  on  the  principle  assumed  by  the  plaintifl^s.  So  far  as  the 
voluntary  payment  of  $50  was  concerned,  the  stockholders  were  in  efl^ect 
creditors,  and  the  corporation  being  solvent  their  claims  were  equal  to  par.  If 
the  half  paid  stock  were  received  in  the  bidding  as  equivalent  to  these  credits, 
the  competition  would  have  been  utterly  unequal.  The  paying  stockholders 
would  bid  in  specie,  the  half  paid  stockholders  in  stock,  and  in  the  bidding,  the 
stock,  of  only  half  its  nominal  value,  would  be  received  as  equivalent  to  ttie 
specie  portion  of  the  full  paid  shares.  To  avoid  this  unequal  and  unjust  result, 
the  board  considered  all  as  stockholders  at  $50  a  share,  representing  the 
payments  made  underthecallof  the  direction,  and  received  the  bidding  upon  the 
shares  as  of  $50  each ;  leaving  to  the  full  paid  stockholders  their  legal  claims 
upon  the  corporation  and  the  corporators,  for  the  reimbursement  of  their  excess 
01  payments. 

We  have  already  shown  that  the  result  is  the  same,  whether  this  debt  it  paid 
by  returning  the  excess  from  the  assets,  or  by  first  calling  in  new  instalments,' 
and  then  dividing  equally.  It  follows,  that  the  property  purchased  by  the  full 
paid  shares,  stands  the  equivalent  of  the  first  halt  of  their  stock  paid  in ;  tho 
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dividebd  made  to  them  on  the  other  half,  is  a  payment  on  account  of  the  debt       Portom 
due  to  them.  j^^^  Ohliahs 

The  classification  of  the  stockholders  bj  the  direction,  and  the  dividends  ^y^  Carroll- 
declared,  are  thos  supported  and  explained :    I'he  1st  class  of  $50  shares,  tos  Railroad 
receive  S5 ;  the  2d  class  of  $100  shares,  receive  on  the  first  payment  $5,  and      CoMrAsr. 
on  the  last  payment,  810=15.     The  3d  class,  originally  $100,  receive  nothing 
on  the  first  payment,  and  on  the  last  payment,  $10.    The  first  half  of  their 
stock  was  extinguished  by  their  purchases,  and  the  amount  awarded  them, 
reduces  their  claims  as  creditors. 

DenUi  and  R.  iV*,  and  A.  N.  Ogden^  in  reply.  PlaintiflTs'  counsel  state  the 
true  question  to  be,  whether  the  slmres  are,  for  the  purpose  of  liquidation,  equal 
or  unequal ;  and  admit,  that  if  unequal,  our  view  of  the  division  of  the  assetts 
is  correct.  Let  us  look  at  the  facts,  and  we  shall  see,  that  in  point  of  fact  at 
least,  they  are  unequal;  that  this  inequality  is  contemplated  by  the  charter,  and 
its  efiects  regulated ;  that  it  has  been  produced  by  the  voluntary  acts  of  the  defend* 
ants,  and  the  classes  of  stockholders  they  represent ;  and  that  it  has  been  acquies- 
ced in  by  ali  the  stockholders*  The  company  was  chartered  in  1833,  with  a  capital 
of  $300,000,  divided  into  shares  of  $luO  each,  on  each  of  which  $5  was  to  be 
paid  on  subscription,  **  and  the  residue  thereof  in  such  instalments,  and  at  such 
times,  as  may  be  required  by  the  president  and  directors  of  said  company*"  lo 
1835,  the  capital  stock  was  extended  to  $3)000,000,  divided  also  into  shares  of 
$100  each,  on  each  of  which  $5  was  to  be  paid  on  subscribing,  and  the  **  residue 
thereof  in  such  instalments,  upon  such  notice,  under  such  penalties,  and  such 
provisions,  as  are  set  forth  with  regard  to  subscriptions  to  the  original  stock  of 
said  company,  in  the  second  section  of  the  original  act  of  incorporation  thereof." 
See  acts  of  1835,  sec*  1,  p.  81.  The  18th  section  of  this  act,  contains  this  pro- 
vision: *'A1]  future  dividends  of  said  company  shall  be  participated  in  by  all 
its  stockholders,  in  proportion  to  the  amounts  by  them  respectively  paid  in ;  but 
no  dividend  shall  be  made  or  received,  in  favor  of  any  instalments,  which  shall 
not  have  been  paid  in  more  than  three  months,  prior  to  the  declaration  of  such 
dividend.'*  How  this  was  understood  by  the  company,  is  shown  by  a  resolution 
of  the  board  of  directors  of  the  13th  of  May,  1846,  in  these  words ;  *'  Resolved^ 
That  any  stockholder  who  shall  pay,  in  anticipation,  a  part,  or  the  full  amount 
doe  on  the  capital  held  by  him,  shall  be  entitled  thereon  to  dividends  in  propor- 
tion to  the  amount  respectively  paid  in :  provided,  that  no  dividend  shall  be  made 
or  received  in  favor  of  any  instalment  which  shall  not  have  been  paid  in  more  than 
three  months  prior  to  to  the  declaration  of  such  dividend." 

Under  the  18th  section  of  the  act  of  1835,  amending  the  charter,  and  under 
this  resolution,  passed  in  pursuance  of  it,  and  carrying  it  into  effect,  it  is  clear 
there  might  have  been  a  half  a  dozen  classes  of  stockholders,  with  unequal 
shares,  and  receiving  unequal  dividends.     It  is  admitted,  that  the  board  never 
did  call  for  more  than  $50  on  each  share.    The  causes  that  led  to  this  resolu- 
tion have  been  shown  to  the  court.     This  resolution  was  procured  by  the 
infloence  of  the  larger  stockholders,  and  with  a  view  to  their  own  interests,  and 
ander  it  they  completed  the  payment  of  their  original  subscriptions.    By  this 
▼olontary  act,  they  were  benefited :  first,  in  being  able  to  sell  their  stock  in  the 
European  markets,  where  it  was  at  an  advance ;  second,  in  receiving  loans  of 
$40  on  each  share,  while  the  half  paid  stockholders  could  receive  but  $15  per 
share ;  third,  in  being  permitted  to  pay  up  their  subscriptions,  as  it  is  proved 
tfaey  did,  by  means  of  stock  loans;  and  fourth,  by  receiving  larger  dividends 
tiiao  the  others,  in  exact  proportion  to  the  difference  in  their  shares ;  and  to  this 
vmj  be  added,  the  extraordinary  advantage,  marking  still  more  strongly  the  ine- 
qiuality  of  the  shares,  that  they  received  dividends  for  six  months,  when  they 
had  paid  up  in  antcipaUon,  only  three  months  before  the  time  of  the  semi* 
aonoal  declaration  of  dividends.    Thus  an  actual  inequality  was  established  by 
these  stockholders,  for  their  own  benefit;  and  when  the  stockholders  author- 
ised, subsequently,  the  sale  of  the  assets,  and  the  right  to  purchase,  by  payment 
in  stock,  they  recognized  this  inequality — ^they  again  recognized  it  and  ratified 
what  had  been  done  by  the  board,  when  they  sanctioned  Sie  proposed  division 
of  the  assets,  which  we  are  now  combatting. 

Bat  the  counsel  contend,  that  this  inequality  could  not  be  created  by  the  res- 
datioo,  and  the  payments  under  it,  unless  by  releasing,  absolutely,  the  half- 
paid  slockholderB  from  a  part  of  the  liability  incurred  by  their  subscription, 
and  that  the  direction  was  not  competent  to  do  this,  and  indeed  did  not  under- 
take to  do  it.    This  is  entirely  erroneous.     We  may  readily  admit,  that  such 
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PuRToM       was  not  the  aim,  Dor  the  effect  of  the  resolution ;  and  that  the  board  had  no 
^'  such  power.    But  it  ia  an  error  to  say,  that  an  actaal  inequality  may  not  be  esUfc- 

and'  Carroll^  ^'^^^^  among  the  stockholders  themselves,  by  their  mandataries,  and  with  tbeir 
TON  Railroad  consent,  without  carrying  with  it  a  release  of  liabilities  towtfrds  creditors.  The 
CoMPAMr.  stockholders  might  be  required  >n  two  ways,  and  only  in  two  ways,  to  pay  vp 
the  amount  of  their  subscription.  One  by  the  action  of  the  board  of  directors^ 
in  the  precise  form  provided  in  the  charter.  The  other,  bythe  action  of  the 
creditors,  through  the  courts,  compelling  payments  to  meet  debts.  So  far  as 
the  obligation  to  the  stockholders  or  U>  the  company  is  concerned,  it  is  clear 
the  payment  can  only  be  coerced  in  the  mode  agreed  upon  in  the  charter.  As 
to  creditors,  it  will  be  time  enough  to  consider  that,  when  erediters  present 
themselves.  In  this  case,  it  admitted  that  the  company  is  perfectly  solvent. 
A  paper  annexed  to  the  exception  filed  by  defendants  in  this  case  represents 
that  there  is  a  large  surplus  fund  now  on  hand,  and  a  still  larger  one  expeoed, 
for  division  and  distribution  among  the  stockholders;  and  the  only  quostieB 
which  can  arise,  is  as  to  the  just  and  equitable  distribution  of  this  surplas. 
The  very  casp  of  Millaudon,  on  which  the  counsel  so  much  rely,  admits  that 
the  direction  has  now  no  power  to  call  for  additional  instalments,  unless  in 
case  of  deficiency,  and  to  pay  debts.  It  may  also  be  well  worthy  of  notice, 
that  the  act  of  1839,  which  revived  the  forfeited  charter,  and  could  of  course 
annex  to  the  reviver  such  a  condition,  limited  the  amount  of  the  capital  to  what 
should  be  actually  paid  in  on  the  1st  of  February,  1841  (p.  68.)  This,  of 
course,  would  not  have  the  effect  of  releasing  any  half-paid  stockholder  from 
his  liability  to  a  creditor  of  the  bank.  But  as  regards  the  stockholders  them- 
selves, who  accepted  it,  it  certainly  fixed  the  amount  of  capital,  and  took  away 
from  the  board  the  right  to  call  for  any  further  instalments,  unless  to  pay  credit- 
ors. Whatever,  then,  may  be  the  theoretical  equality  of  the  shares,  there  has 
been,  as  we  have  shown,  a  practical  inequality  established,  which  the  board  wa9 
competent  to  establish,  so  far  as  the  stockholders  or  paitners  were  concerned-— 
which  they  have  voluntarily  acted  on,  and  under  which  the  profits  have  beea 
divided. 

The  counsel  next  contend,  that  the  parties  they  represent,  are  creditors,  and 
that  the  "action  of  the  board,''  of  whi<ih  we  complain,  "is  equivalent  to  a  call 
of  instalments,  in  order  to  effect  a  fair  division  of  assets.'*  That  "it is  in  fact 
a  fictitious  call  of  instalments,  at  the  moment  of  declaring  a  dividend .*'  This, 
is  entirely  fallacious.  First,  as  to  this  "  fictitious  call  of  instalments." — It  has 
been  shown  to  the  court,  that  the  charter,  which  is  "the  peculiar  law  to  the  com- 
pany," points  out  the  precise  form  in  which  this  call  is  to  be  made,  and  affixes 
the  penalty  of  non-compliance.  We  need  not  say  that  this  artificial  being,  the 
corporation,  must  observe  the  fundamental  rules  prescribed  to  it  by  the  law  to 
which  it  owes  its  extstance.  Suppose  a  call  made  in  any  other  mode  than  the 
one  required  by  the  charter,  would  the  penalties  contained  in  the  charter  attach? 
would  the  stock  and  all  previous  payments  be  forfeited?  Would  the  stock- 
holder even  cease  to  have  a  right  to  vote,  and,  if  a  director,  to  retain  his  seat  at 
the  board?  In  this  instance,  wouki  there  be,  as  the  charter  directs,  "a  new 
subscription  opened  to  make  up  such  deficient  shares"  ?  In  the  argument  of 
the  case  of  Millaudon,  the  counsel  who  represented  him  stated  to  the  court, 
"that  the  bank,  it  is  admitted,  has  gone  into  liquidation,  and  no  other  call  for 
capital  will  hereafter  be  made  on  its  stockholders."  He  also  contended,  that 
the  act  of  1839  had  limited  the  capital  to  the  amount  paid  in  on  the  Ist  of  Feb- 
ruary, 1641.  This  is  mentioned  with  a  view  to  introducing  the  remarks  of  the 
court  on  this  point.  They  say :  "  In  liouidating  the  concerns  of  the  bank, 
the  board  of  directors  become  the  manaataries  of  the  stockholders  for  that 
purpose,  and  the  trustees  of  the  creditors  of  the  bank.  Their  duties  result  from 
this  two-fold  relation  towards  the  stockholders  and  the  public.  They  can 
declare  no  more  dividends,  nor  subject  the  stockholders  to  any  new  liabilities. 
They  are  so  to  husband  the  resources  of  the  bank  as  to  meet  all  its  existing 
liabilities,  and  preserve  for  the  stockholders  as  much  of  the  capital  as  possible. 
If,  for  the  purpose  of  paying  debts,  a  farther  call  upon  the  stockholdera  who 
have  not  paid  their  subscriptions  in  full  should  be  necessary,  we  do  not  doubt 
the  authority  and  obligiition  of  the  directors  to  make  the  call."  And,  in  speak- 
ing of  the  act  of  1839,  their  meaning  evidently  is,  that  so  far  as  creditors  are 
concerned,  the  stockholders  remain  bound  by  their  original  subscription,  and 
must  contribute  to  make  up  any  loss  or  deficiency  to  the  public ;  but  for  banking 
purposes,  the  capital  was  limited  by  the  act  of  1839.    This  favorite  authority 
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of  tbe  «QaiBel  m  gnotad*  as  an  Answer  to  them,  when  they  say,  *<  the  power  of      Purtos 
IIm  diraetieo  **  to  call  for  paynent,  does  not  depend  on  the  purpose  to  which  ^      ^' 
the  money  is  to  be  applied.    They  are  to  call  at  their  discretion,  whether  to  j^m^carroll' 
pay  debts,  to  construot  rail-roada,  to  loan  at  interest; ^or  for  liquidation."    In  this  ton  Railroad 
they  are  clearly  mistaken.    At  present,  the  direction  could  make  no  call  except      CoMPAsr. 
to  pay  debts;  the  veiy  resolution  declaring  the  dividend  which  we  are  now 
opposing,  proposes  a  division  among  the  stockholders  of  a  surplus  fund.     So 
that  this  **  fictitious  call  *'  is  nothing  but  an  ingenioos^fiction.     It  can  afford  no 
aid  in  soiring  the  question  in  this  case,  which  relates  simply  to  the  just  and 
equitable  mode  of  dividing  the  funds  on  hand  among  the  partners.    But,  say 
the  counsel ;  these  stockholders  are  xrreditors ;   the  stockholders*  '*  assume, 
by  their  subscription,  direct  obligations  towards  each   other."     **  Each  is 
induced  to  subscribe,  in  considerhtion  of  the  subscription  of  his  associates." 
Now,  was  that  what  induced  the  lai^er  shareholders  to  pay  up  their  subscrip- 
tioos  in  full?     No.     They  knew  the  others  had  refused  to  do  it.     They  had 
been  unable  to  get  the  board  to  call  in  the  whole  of  the  stock.     It  was  not  con- 
sidered by  the  board  a  measure  advantageous  to  the  company.    It  was,  therfore, 
done  by  them  for  their  own  purposes,  on  their  own  views  of  interest,  and  wilh- 
OQt  the  slightest  expectation  that  it  would  be  done  by  others.     And  what  did 
they  subscribe  originally  ? — a  charter,  which  left  the  call  for  pnyroents,  entirely 
to  Uie  will  and  discretion  of  the  board  of  directors.     When  a  call  was  made, 
they  had  a  right  to  expect  all  to  to  comply — and  all  did  comply.    But  when  no 
sail  is  made,  what  oblieation  is  violated  ?     When  they  procure  for  their  own 
purposes  the  passage  of  a  resolution,  holding  out  to  tliem  important  and  valuable 
•dvaotages  for  completing  the  payment  of  their  subscription,  and  in  view  of 
those  advantages  voluntarily  do  so,  can  it  be  seriously  contend ed  that  this  gives 
them  a  right  to  compel  the  others  to  do  the  same  thipg  ?    Yet  such  is  the  argu- 
ment which  makes  them  creditors.    But  again,  no  man  can  make  another  his 
debtor,  unless  by  rendering  him  some  service,  or  conferring  some  advantage  on 
him.    Now  if  the  increased  fund  of  the  bank -arising  from  the  voluntary  pay- 
mentB,  had  been  employed  for  the  common  benefit  of  all  the  stockholders,  each 
receiving  an  equal  share  of  the  profits,  it  would  undoubtedly  have  been  a  loan 
aodthe  stockholder  so  advancing,  a  creditor.     But  when  the  reverse  is  the 
&ct,  when  every  cent  of  interest  or  profit  accruing  on  this  advance  is  enjoyed 
by  the  partner  making  the  advance,  when  he  puts  in  the  additional  sum  under 
no  compulsion,  but  with  a  view  to  derive  advantage  to  himself  atone,  and  when 
in  doing  this  he  confers  no  earthly  advantage  upon  the  other  stockholders  or 
the  company,  how  can  he  possibly  be  considered  a  creditor  ?     It  is  a  monstrous 
perversion  of  language  to  call  his  advance  a  loan.     It  is  an  investment,  and  he 
remains  a  partner,  with  a  right,  on  final  settlement  and  division,  to  a  larger  pro- 
portion of  the  assets  corresponding  with  his  larger  interest  in  the  co-partner- 
ship.   It  is  perfectly  clear  that  the  same  stockholder  could  not  be,  for  the 
same  advance  both  creditor  and  partner  at  the  same  time,  because  the  two 
characters  are  inconsistent.    As  creditor  he  is  entitJed  by  the  charter  to  five 
per  cent  interest.    As  partner  he  takes  his  share  of  the  dividends  and  of  the 
stock  toans,  in  proportion  to  the  amount  of  his  investment.    This  is  what  they 
have  done ;  they  have  cAiosen  the  situation  of  partners,  and  cannot  now  claim  to 
be  creditors.     Suppose  the  funds  of  the  bank  had  been  profitably  employed 
and  that  regular  dividends  were  declared  every  six  months,  in  which  these 
stockholders  took  twice  as  much  as  the  plaintiflTs,  could  they  do  so  on  any  other 
ground  than  that  of  being  partners?     And  if  after  the  lapse  of  years,  in  the 
prosecution  of  this  same  business,  unexpected  reverses  should  occur,  would 
they  be  permitted  to  say,  we  are  creditors.     Refund  to  us  our  advance  with 
interest,  and  then  divide  the  surplus.     Yet  this  is  what  the  defendants  contend 
for — ^the  flagrant  injustice  of  the  proposed  distribution  is  most  strikingly  shown 
ia  the  caae  of  the  intermediate  class,  who  have  already  received  a  payment  of 
iSfty  per  cent  on  their  advance.    It  will  be  recollected  that  the  counsel  of  defend- 
ints,  say  that  they  were  permitted  (and  such  is  the  fact  as  in  proof, )  to  buy 
inoperty,  paying  for  it  to  the  amount  of  $50  on  each  share  by  their  stock  at  par, 
itthough  the  stock  was  not  then  worth  in  the  market  more  than  one  half  of  ita 
BMninal  value.    By  this  means  they  say  their  original  subscription  was  repaid, 
and  their  stock  extinguished,  and  that  they  therefore  received  no  dividend 
proper,  but  only  received  ^10  per  share  as  a  payment  on  account  of  the  debt 
doe  to  them  for  the  last  $50  payments.    Yet  it  is  but  a  short  time  since  these 
gentlemea,  who  are  now  creditors,  were  partners  and  stockholders,  receiving 
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Punroff       large  dividends  on  this  very  950  for  which  they  now  pretend  to  be  eredftors. 

^      J^'  And  it  18  shown  by  their  counsel  that  they  have  enjoyed  the  extraordinary 

AinT Carroll'  <^dvantage  of  using  their  stock  as  specie,  when  it  was  worth  only  half  of  it,  in 

fon  Railroad  buying  valuable  real  estate;  that  in  other  words,  after  enjoyiug  for  years  all  the 

GoippAHir.     advantages  of  stockholders  in  dividends  and  bonds,  they  were  repaid  dollar  for 

dollar,  one  half  of  their  subscription,  and  now  modestly  claim  the  right  to  con-p 

eider  themselves  creditors  for  the  other  half,  and  claim  to  be  paid  doubly  as 

much  as  our  clients,  who  hi^ve  as  yet  received  nothing  in  re-paymant  of  their 

subscriptions. 

The  judgnient  of  the  court  was  pronounced  by 

RosT,  J.*  This  c^se  iqrolvesa  contest  between  the  different  classes  of 
etockholders  of  the  New  Orleans  and  CarroUton  Railroad  Company,  as  to  the 
proportion  in  which  the  capital  stock  should  be  refunded  to  then). 

The  New  Orleans  and  CarroUton  Itailroad  Company  was  chartered  in  1833, 
with  a  capital  of  $300,000,  divided  into  shares  of  8100,  on  each  of  which  95 
were  to  be  paid  on  subscription,  and  the  residue  in  such  instalments  and  at  such 
times  as  plight  be  re(|[uired  by  the  president  and  directors  of  said  company, 
provided  that  at  least  ten  dey's  notice  of  such  requisition  should  be  given  in  two 
Dowspapers;  and  if  any  subscriber  failed  or  neglected  to  pay  die  instalment 
thus  required  to  be  paid,  for  the  period  of  ten  days  nei^t  after  the  same  should 
he  due  and  payable,  the  stock  and  previous  paynjents  were  to  be  forfeited  to 
the  company.    This  stock  appears  to  have  beep  entirely  paid  np> 

In  1835,  the  company  was  authorised  to  do  banking  operations.  Its  capital 
ptock  was  increased  to  $3,000,000,  divided  into  shares  of  9^00,  on  each  of  which 
$5  were  to  be  paid  op  spbscribing,  and  the  residue  thereof  in  9uch  ipstalments, 
upon  such  notice,  under  such  penalties  and  such  provisions  as  are  set  forth  with 
regard  to  the  original  stock  in  the  act  of  incorporation  of  }833.  The  18th 
section  of  the  act  of  183$,  contains  tliis  provision:  **  All  future  dividends  of 
said  company  shall  be  participated  in  by  all  its  stockholders  in  proportion  to  the 
amounts  by  them  respectively  paid  in:  but  no  dividend  shall  be  made  or  received 
in  favor  of  any  instalments  which  shall  npt  have  been  paid  iq  more  thaP  three 
pionths  prior  to  the  declaratiou  pf  such  dividend.'* 

On  this  last  subscription  the  directors  did  not  call  in  more  than  $50  pep 
share ;  but  on  the  13th  May,  1836,  they  passed  a  resolution  in  these  words : 

**  Besolvidf  that  any  stockholder  who  shall  pay  in  anticipation  a  p9rt,  or  the 
full  amount  due  on  the  capital  held  by  him,  shall  be  entitled  thereon  to  dividends 
in  proportion  to  the  amount  respectively  paid  in ;  provided  that  no  dividend 
shall  be  p)ade  or  received  in  favor  of  any  instalmept  which  shall  pot  have  beep 
paid  in  more  than  three  months  prior  to  the  declaration  of  such  dividends." 

This  resolution  was  passed  on  the  application  of  the  large  shareholders,  who 
wished  to  throw  their  stock  in  the  European  nyarket,  where  it  is  proved  it  could 
pot  have  beep  sold  if  not  paid  in  fpll.  They  availed  themselves  of  its  provisione 
by  paying  up,  received  dividends  upop  the  whole  amount  when  dividepds  were 
made,  and  while  the  other  shareholders  were  only  entitled  to  borrow  on  pledge 
of  stock  $15  op  each  half  paid  sharp,  they  had  the  privilege  of  borrowing  $40 
per  share,  thus  paying  their  shares  in  full  by  an  actual  disburseipent  of  $10  for 
each.  The  bank  suspended  payment  in  }837,  and  in  1839  the  legislature 
passed  an  act  relieving  this  and  oti^er  banking  institutions  from  the  forfeiture 
incurred  by  the  suspension,  on  certain  conditions,  oqe  of  which  was  that  the 
amount  of  their  capital  would  be  limited  to  what  should  be  actually  paid  in  op 
the  Ist  of  February,  1841.    This  act  was  accepted  by  the  defendants,  and 

*  Slioill,  J.,  being  interested,  did  not  sit  in  this  case. 
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bectme  a  put  of  their  charter.    The  defendants  have  since  gone  into  a  liqni-       Purton 
dationof  the  affairs  of  the  bank,  retaining' their  corporate  powers  for  carrying  ^^w  Orleaic« 

OD  the  railroad  only :  and,  after  paying  all  their  liabilities,  there  remained  in  ^"i^  Carroll. 

'  '  I   ^     o  TOK  Railroad 

their  poflsesslon  a  large  amount  of  real  estate  not  necessary  to  their  operations,  ConrAHw^ 
which,  under  a  reaolation  of  their  board,  was  sold  in  1844,  payable  in  the  capital 
stock  of  the  company  on  which  $50  had  been  paid,  and  with  the  privilege  to 
those  who  had  paid  in  full  to  give  in  payment  960  on  each  share,  without 
prejudice  to  them  or  the  company  in  regard  to  any  rights  which  they  might 
have  as  creditors  for  the  remaining  950  per  share.  Many  of  both  classes  of 
stockhoMerB  purchased  under  this  resolution,  and  the  stock  given  by  them  in 
payment  appears  to  have  been  sunk  by  the  board. 

A  hige  amount  of  money  having  since  been  collected,  and  the  company  having 
DO  profitable  use  for  it,  the  board  came  to  the  conclusion  to  refund  to  the  share- 
holders a  part  of  the  capital  paid  in,  and  declared  a  dividend  distributing  the 
fond  on  hand,  as  follows  s  95  per  share  on  the  half  paid  stock ;  815  per  share 
00  the  full  paid  stock;  910  per  share  to  the  shareholders  who  had  originally 
paid  in  full,  but  who  purchased  since  property  from  the  company  to  the  amount 
of  950  per  share. 

Upon  the  dechiration  of  this  dividend,  the  plaintiffs,  who  are  holders  of  half 
paid  stock,  brought  this  suit  and  obtained  an  injunction  on  the  following  grounds: 
lit  That  the  fund  ought  in  justice  and  equity  to  be  divided  among  the  stock- 
holders according  to  their  respective  interests  in  the  corporation,  each  to  receive 
in  the  proportion  in  which  he  has  paid,  after  accounting  however  for  what  he 
amy  already  have  received,  and  receiving  nothing  until  those  who  have  as  yet 
received  nothing  shall  have  been  placed  on  an  equality  with  them.  2d.  That  the 
third  class  of  stockholders,  according  to  the  classification  made  by  the  board,  to 
whom  910  a  share  are  allowed,  have  now  no  greater  interest  in  the  corporation 
than  the  petitioners,  and,  having  already  received  950  per  share  in  real  estate, 
are  not  entitled  to  receive  any  thing  more  until  the  other  shareholders  have 
received  950  en  the  capital  respectively  paid  in  by  them.  3d.  That  among  the 
stockholdera  of  the  second  class  many  are  indebted  to  the  corporation  for  loans 
en  pledges  of  stock,  and  that  the  dividend  accruing  to  those  stockholders  should 
be  applied  to  the  extinguishment  by  compensation  of  their  stock  debt  jpro  tantOf 
and  not  paid  over  to  them  as  proposed  by  the  board. 

The  answer  is  a  general  denial  and  an  averment  that  the  distribution  com- 
plained of  was  regularly  ordered  by  the  board  of  directors  and  by  a  majority  of 
the  stockholders,  at  a  regular  meeting,  and  that  it  conforms  in  all  respects  to 
the  charter  of  the  bank  and  the  just  rights  of  the  parties  interested.  There 
was  judgment  in  favor  of  the  plaintiffs,  that  the  defendants  be  perpetually 
enjoined  finom  paying  to  the  stockholders  the  dividend  declared  by  them,  and 
from  making  any  dividend  which  shall  not  be  in  exact  proportion  to  the  amount  • 
of  capital  paid  in,  and  remaining  to  the  credit  of  each  stockholder.  From  this 
judgment  the  defendants  have  appealed,  and  the  appellees  allege  error  to  their 
prejudice  in  this:  1st.  That  the  judgment  recognises  the  right  of  the  holders 
ef  stock  paid  in  fall,  who  purchased  property  of  the  company  to  the  amount  of 
one>ha]f  of  their  stock,  to  participate  in  the  assets  now  to  be  divided.  2d.  That 
it  does  not  decree  that  the  amount  coming  to  the  stockholders  indebted  to  the 
bank  shall  go,  pro  tatUo^  to  the  extinguishment  of  their  stock  debt.  The  appel. 
lantB  ask  the  reversal  of  the  judgment  on  the  ground  that,  for  the  purposes  of 
iqoidation,  the  stock  must  all  be  treated  as  composed  of  shares  of  9100,  as 
fixfii  by  the  charter;  and  that  the  shareholders  who  have  paid  the  whole 
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PuRTON       amount  are  creditors  of  the  corporation  for  850  per  share,  and  entitled  to  be 
Nfiw  Orleans  reimbursed  that  amount  before  a  dividend  is  made.     They  further  allege  that 

Axo  Carroll-  ^e  Stock  given  in  payment  of  real  estate  was  thereby  extinguished,. and  that  on 
TON  Railroad      ,  ,    .  ,        ,        .  -i        .  i 

CouPAsis     other  grounds  it  cannot  be  taken  mto  consideration  at  the  present  time. 

Most  of  the  questions  involved  in  this  controversy  came  before  the  late 
Supreme  Court,  in  the  case  of  Millaudon agalust  the  same  defendants,  3  Rob. 
488,  and  the  court  there  assumed  as  undoubtedly  true  that  each  share  of  $100 
was  to  bear  an  equal  loss  on  the  final  liquidation  of  the  bank,  without  regard  to 
Che  amount  actually  paid  in  by  the  vanuua  classes  of  stockholders.  The  court 
came  to  this  conclusion  by  vifiwing  the  association  of  the  shareholders,  ialer  se^ 
as  a  partnership  in  all  respects  according  to  the  custom  of  merchants. 

We  difter  from  this  view  of  the  law  of  the  case,  and  we  hold  that  incorpo- 
rated, trading  companies  are  not  partnerships  according  to  the  legal  principles 
applicable  to  partnerships  formed  by  the  voluntary  agreement  of  individuals,  and 
that  the  association  of  the  shareholders  does  not  constitute  a  partnership 
according  to  the  custom  of  merchants,  nor  within  the  principles  of  law  estab- 
lished respecting  joint-traders.  Corporations  are  to  be  treated  with  reference 
to  the  objects  of  their  creation^  and  to'  the  express  powers  with  which  the 
legislature  may  have  iovested  them ;  to  that  extent  the  general  law  of  partner-* 
fihip  is  superseded  by  the  charter.  Gow  on  Partn.  p.  3.  Wordsworth,  Joint 
Stock  Comp.  29.     Law  Library,  p.  152. 

The  correctness  of.  the  opinion  of  the  court  in  Millaudan's  case,  therefore, 
must  be  tested  with  reference  to  the  distinctions  which  bank  charters  establish 
between  shareholders  and  ordinary  commercial  partners.  One  of  the  most 
material  differences  is  that,  shareholders  are  not  liable  on  account  of  the  joint 
trade  in  their  individual  capacities,  nor  one  of  them  for  the  debts  and  engage- 
ments contracted  by  others,  but  only  for  their  respective  shares  or  interest  in 
the  joint  stock,  and  that  upon  the  trade  and  contracts  carried  on  or  made  in  the 
corporate  character.  Another  material  difference  is  that  the  shareholders  have 
at  all  times  the  right  to  transfer  their,  shares;  to  introduce  by  so  doing  new 
partners  in  the  association,  and  to  withdraw  themselves  from  it.  This  limita* 
tion  of  responsibility,  and  this  power  to  transfer  stock,  do  not  exist  in  ordinary 
partnerships,  and  create  thismai'ked  distinction  that,  while  persons  trading  with 
an  ordinary  partnership  are  uninformed  as  to  the  amount  of  its  capital  and  deal 
upon  the  personal  credit  of  the  partners,  persons  dealing  with  a  corporation  are 
uninformed  as  to  the  partners,  and  deal  upon  the  knowledge  of  the  capital  and 
of  the  mode  in  which  it  is  to  be  administered,  as  acquired  by  the  promulgation 
of  the  act  of  incorporation.  When  this  company  began  banking  operations, 
they  represented  themselves  to  the  public  as  trading  upon  a  capital  of 
$3,000,000,  divided  in  shares  of  $100  each,  to  be  paid  up  as  required  by  the 
business  of  the  bank.  It  is  the  fact  of  so  representing  themselves  which  ren- 
ders the  stockholders  liable  to  third  persons  for  the  full  amount  of  their 
subscription,  whether  called  in  or  not.  The  argument  pressed  upon  us  at  bar 
,  that,  if  the  obligation  to  pay  the  stock  in  full  was  not  absolute  between  the 
shareholders,  it  could  not  be  absolute  as  to  creditors,  misapprehends  the  nature 
of  the  obligation  towards  creditors,  and  has  no  bearing  on  the  question  whether 
the  shares  are  equal  or  unequal; 

Another  material  difference  between  ordinary  partnerships  and  corporations 
is  to  be  found  in  the  power  conferred  upon  the  officers  of  the  latter  to  make 
by-laws ;  and  it  is  a  remarkable  fact  that  the  claim  of  the  plaintiffs  to  be  con- 
sidered as  creditors  of  the  corporation  under  the  custom  of  merchants,  origi- 
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nated  in  one  of  those  by-laws  which  that  custom  do  where  recognises  among      Purton 
commercial  partners.     The  extent  of  the  power  given  to  corporations  in  au-  ^^y,  orlkans 
thorising  them  to  make  by-laws  is  not  accurately  defined;  but  the  effect  of  the  ^  £ifL*ROAD 
power,  when  properly  exercised,  is  that  the  shareholders  are  bound  by  a  set  of     CoMPAiir. 
prorisions  and  rules  beyond  those  actually  contained  in  the  charter,  and,  as  far 
as  they  extend,  they  also  supersede  the  general  law  of  partnership.     Words- 
worth, Joint  Stock  Companies,  29.     Law  Library,  no.  256,  p.  152.     Civil 
Code,  arts.  424,  436. 

It  is  contended  by  the  appellants,  and  it  was  held  in  MillaudorCs  case,  that 
between  the  shareholders  as  weN  as  towards  third  per8ons,each  was  n  debtor  to 
the  association  for  what  he  bad  promised  to  bring  in,  that  is  for  the  whole 
amount  of  his  subscription.  However  this  may  be  in  ordinary  partnerships 
under  the  custom  of  merchants,  the  charter  of  the  defendants  does  not  authorise 
that  conclusion.  It  did  not  originally  fix  any  definite  period  within  which  the 
whole  capkal  was  to  be  paid  in,  and  we  are  satisfied  that  that  period  cannot  be 
implied  froai  the  condition  subsequently  imposed  on  the  company,  to  furnish 
within  a  given  time  the  whole  capital  allowed  to  the  branches  of  the  bank.  The 
stock  was  to  be  paid  at  such  time  and  in  such  proportions  as  might  be  required 
by  the  president  and  directors,  and  the  charter  did  not  oblige  them  to  call  in 
the  whole  of  it.  Each  call  was  to  be  made  by  a  by-law ;  but  the  time  of 
passing  those  by4aw8,  and  whether  they  should  be  passed  at  all,  was  left  uncer- 
tain, and  exclusively  depended  upon  the  will  of  a  majority  of  the  board.  To 
guard  under  all  contingencies  the  interest  of  the  holders  of  the  stock  subscribed 
under  the  act  of  1833,  which  had  been  called  in,  the  charter  provided  that  the 
dividends  made  by  the  company  should  be  participated  in  by  the  stockholders, 
in  proportion  to  the  amounts  by  them  respectively  paid  in.  This  clearly 
recognises  the  inequality  of  shares  between  the  stockholders ;  and  the  act  of 
1839,  limiting  the  capital  of  the  company  to  the  amount  actually  paid  in  on  the 
Ist  February,  1841,  without  requiring  the  payment  of  the  subscription  in  full, 
again  shows  the  construction  which  the  legislature  put  upon  the  charter.  The 
shareholders,  by  consenting  to  make  that  act  a  part  of  the  charter,  must  be 
considered  as  having  also  adopted  that  construction,  and  their  rights  must  be 
tested  by  it. 

The  time  given  by  the  charter  for  the  payment  of  the  subscription  was  not 
tkt  term  of  the  obligation,  as  is  the  case  when  ordinary  partnerships  are  formed. 
The  passage  of  the  by-laws  making  the  calls  was  an  uncertain  event,  and  formed 
aeondition  which,  between  the  shareholders,  suspended  the  obligation  to  pay 
till  it  was  accomplished.  Under  the  general  principles  of  the  civil  law,  as  well 
as  by  the  express  provisions  of  our  Code,  the  dies  certus  is  the  term,  and  the 
iiu  incerius  is  generally  the  condition,  of  the  obligation.  Civil  Code,  2044. 
Mackeldey,  Manuel  de  Droit  Remain,  p.  — .  Conceding  that  the  dies  incerius 
does  not  in  all  cases  create  a  condition,  and  that  whether  the  parties  intended 
to  create  a  condition  or  only  to  modify  the  obligation  without  making  its  exis- 
tence depend  upon  the  event,  should  be  determined,  if  the  case  admitted  of  a 
reasonable  doubt,  by  applying  the  rules  established  for  the  interpretation  of 
obligations,  the  construction  put  upon  the  charter  by  the  stockholders,  as  evi- 
denced by  their  receiving  dividends  of  profits  instead  of  interest,  and  by  their 
acceptance  of  the  act  of  1839,  furnishes  the  safest  rule  of  interpretation. 

We  consider  that,  between  the  shareholders,  the  obligation  to  pay  the  balance 
for  their  subscription  was  suspencled  until  the  calls  were  made  in  the  manner 
prescribed  by  the  charter. 
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Pdkton  The  stockholders  who  paid  io  full,  under  a  by-law,  made  at  their  own  re({iM8t, 

New  Orleans  ^^^^^  authorises  them  to  do  so,  now  insist  that  they  made  a  loan  to  the  cen>* 

AND  Carroll-  pany  of  $50  per  share.    If  so,  it  is  incumbent  upon  them  to  show  that  a 
TON  Railroad  ,.,  .,,,  ^ai  j.  l 

CoMPAMr.  contract  of  loan  was  mtended  and  executed.  A  loan  of  money  may  be  gratui- 
tous, and  when  it  is  not  the  consideration  of  it  is  interest.  In  this  case  a 
participation  in  the  profits  of  the  company,  and  not  interest,  was  the  cod- 
sideration  stipulated ;  it  was  essentially  a  contract  of  partnership.  C«  C.  2773. 
Under  that  contract  the  stockholders  who  paid  in  full  were  in  fact  to  receive 
the  whole  profits  made  upon  the  additional  sum  paid,  and  they  now  claim  to  be 
exempted  from  contributing  to  losses  on  that  sum.  Had  such  a  stipulatioo 
been  expressly  entered  into  it  would  be  void,  both  as  it  regards  the  partners  and 
third  persons '     C.  C.  2785. 

The  shareholders  who,  for  their  private  emolument,  paid  up  the  whole 
amount  of  their  stock,  became  partners  of  the  company  for  the  amount  so  paid 
in.  The  inequality  of  the  shares  was  contemplated,  authorised  and  provided 
for  by  the  charter ;  and  that  inequality  exists  for  the  purposes  of  liquidation  aa 
well  as  for  the  division  of  profits. 

There  being  no  errors  in  the  judgment  of  which  the  appellants  can  complaiUf 
those  assigned  by  the  appellees  remain  to  be  considered.  We  concur  with  tlie 
judge  of  the  first  instancOf  that  the  first  ground  of  error  assigned  cannot  he 
noticed  in  the  present  controversy.  It  is  true  that,  under  the  law  of  ordinary 
partnership,  partners  who  hold  propM-ty  of  the  firm  are  bound  to  collate  at  the 
time  of  the  final  partition  of  the  partnership  assets.  But  this  is  not  a  final 
partition.  The  company  is  still  in  existence ;  and  if,  at  its  final  dissolution,  any 
of  the  stockholders  should  be  bound  to  collate,  they  will  have  it  in  their  power 
to  make  the  collation  in  kind  by  returning  the  property.  The  omission  of  the 
court  below  in  not  decreeing  that  the  dividends  of  shareholders  indebted  to  the 
bank  for  stock  loans  shall  go  pro  tanto  to  the  extinguishment  of  their  debt, 
instead  of  being  paid  over  to  them,  must  have  been  an  oversight  under  the  view 
taken  by  the  court  of  the  rights  of  shai'ei  elders.  These  loans  are  in  fiict 
debts  due  by  the  stock,  and,  as  far  as  the  dividends  go,  they  should  have  been 
compensated  with  them ;  in  that  respect  the  judgment  must  be  amended. 

We  have  not  noticed  the  exception  as  to  the  want  of  proper  parties,  because 
we  consider  it  to  have  been  properly  overruled  in  the  first  instance. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  amended,  so  as  to 
compensate  any  future  dividends  coming  to  stockholders  indebted  to  the  defend- 
ants on  stock  loans,  with  an  equal  amount  of  that  indebtedness.  It  is  further 
ordered,  that  the  judgment  as  amended  be  afidrmed,  with  costs. 


GiLMORE  et  al.  t;.  Brenham  et  al. 

A  party  may  interrogate  bis  advenaiy  in  relation  to  the  character  of  a  witnesa ;  bat  aach 

qneationa  only  can  be  put  to  him  aa  could  be  propounded  to  a  witneas,  in  whoae  place  the 

party  interrogated  moat  be  conaidered  aa  atanding. 
Where  the  general  character  of  a  witnesa  haa  not  been  impeached,  bat  it  baa  only  been 

attempted  to  do  ao  in  reference  to  particular  facta,  the  party  by  whom  he  waa  introduced 

cannot  auatain  hit  credibility  by  testimony  of  general  character. 
The  enrolment,  and  accompanying  affidavit  made  by  the  master  of  a  steamer,  are  not  oon 

clasive  evidence  that  the  person  stated  in  them  to  be  the  owner  of  the  steamer  is  really 

such. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J.  Oilmorb 
Mom  Prentiss  and  Finney ^  for  the  plaintiffs,  contended  that  the  court  Bbehham. 
correctly  refused  to  admit  a  copy  of  the  enrollment  of  the  boat,  and  the  a/lida- 
rit  of  the  master,  in  evidence,  citing  1  Greenleaf  on  Et.  542,  533,  494.  3 
Kent's  Com.  149,  150.  1  Mason's  R.  306,  316.  8  Pick.  86.  Abbott  on 
Shipping,  63,  66.  6.  B>  Duncan  and  Roselius^  for  the  appellant.  The 
jodgmeotof  the  counsel  vras  pronounced  by 

EusTis,  C.  J.  This  case  has  already  been  before  this  court,  and  it  is  sub- 
stantially stated,  80  far  as  relates  to  the  matter  at  issue  between  the  parties,  in 
Heffeman  v.  Brenfutm,  I  Ann.  R.  146,  decided  in  June,  1846.*  In  December 
afterwards,  a  motion  to  dismiss  the  appeal  in  this  and  several  other  cases  against 
the  same  defendants  was  disallowed,  and  they  were  all  remanded  to  be  tried  on 
the  opposition  of  John  H.  James,  residing  in  Urbanna,  in  the  State  of  Ohio.  1 
AooQal  Reports,  440.  The  previous  reports  of  the  case  sufficiently  explain  it» 
The  matter  at  issue  in  this  case  appears  to  have  been  as  to  the  ownership  of 
John  H.  James,  of  three-fourths  of  the  steamer  Ambassador.  The  judge  of 
the  FourUi  District  Court  of  New  Orleans,  before  whom  the  case  was  tried, 
determined  under  the  evidence  that  John  if.  James  was  not  the  owner  as  alleged 
in  his  opposition,  which  was  accordingly  dismissed,  and  he  has  appealed.  The 
argument  of  counsel  has  been  directed  to  the  evidence,  and  two  bills  of  excep. 
two  taken  to  the  admission  of  evidence  on  the  trial. 

The  first  bill  of  exceptions  was  taken  to  the  admission  of  the  enrollment  and 
the  affidavit  of  Brenham,  the  master,  which  was  appended  to  the  bill  of  excep- 
tioiis.  As  the  document  is  before  us  we  can  judge  of  its  effect ;  and,  if  it  would 
not  affect  the  result  of  the  case,  there  is  no  necessity  for  determining  the  tech- 
nical question  of  its  admissibility  in  evidence  under  the  pleadings. 

By  the  second  billt)f  exceptions  it  appears  that,  on  the  trial  of  the  cause  the 
third  opponeot,  John  H»  James,  propounded  certain  interrogatories  to  Gilmare, 
one  of  the  plaintiffis,  and  among  them  the  following :  Have  you  any  knowledge, 
io&rmation,  or  belief,  which  would  tend  to  impeach  the  veracity  of  Captain  /. 
/.  James  1  If  so,  state  the  same.  Would  you  believe  the  statements  of  /.  /. 
James  under  oath  ?  To  those  interrogatories  the  plaintiffs  objected,  on  the 
ground  that  as  they  had  not  impeached  the  general  character  of  the  witness"^ 
and  only  attempted  to  do  so  in  reference  to  particular  facts,  it  was  incompetent 
to  sustain  the  character  of  (he  witness  by  testimony  of  general  character.  The 
judge  sustained  the  objection,  and  refused  to  direct  the  plaintiff,  Gilmore,  to 
answer  the  interrogatories,  though  he  was  on  the  witness  stand. 

It  appears  that  /.  /•  James  had  been  examined  as  a  witness  for  the  third 
opponent,  and  was  the  person  to  whom  the  plaintiffs  alleged,  and  were  attempting 
to  prove,  that  the  three-fourths  interest  of  the  steamer,  which  was  the  subject 
of  the  controversy,  really  belonged.  He  had  sworn  that  he  never  had  any 
interest  in  the  steamer,  but  that  John  H.  James  was  the  true  and  lawful  owner 
of  the  three-fourths.  AVe  are  not  aware  of  any  objection  to  the  right  of  a 
litigant  to  probe  the  conscience  of  his  adversary  in  relation  to  the  character  of 
a  witness;  but  in  so  doing,  we  do  not  understand  that  any  deviation  from  the 
ordinary  rules  of  evidence  on  that  subject  is  authorised.  Those  questions  can 
ooiy  be  put  to  a  party  which  could  be  put  to  a  witness,  in  whose  place  the  party 
interrogated  must  be  considered  as  standing.  The  questions  proposed  could 
not  be  put  to  a  witness  as  the  case  was  then  situated  before  the  court,  and  we 
think  the  jndge  did  not  err  in  refusing  to  allow  them  to  bo  put  as  stated  in  the 
bill  of  exceptions. 
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GiLMORi  On  the  evidence  adduced  the  judge  of  the  District  Ceurt  eoosaered  that 
Brkkham.  •^^^^  ^'  "^^^^^  "^^  °^'  *^®  owner  of  the  interest  in  the  steanaer,  which  he 
alleged  belonged  to  him.  We  do  not  consider  that  the  fact  that,  by  the  enroll- 
ment he  appeared  as  the  owner,  and  that  Brenham,  the  master,  took  the  oath 
stated  as  to  his,  Jamts\  interest,  materially  changes  the  aspect  of  the  case. 
The  issue  between  the  parties  was  as  to  the  reality— the  truth  of  this  apparent 
ownership.  In  establishing  the  fact  of  ownership,  when  it  really  exists,  w© 
can  scarcely  imagine  any  difficulty  to  occur.  Abundant  time  and  opportunity 
has  been  afforded  to  enable  the  party  to  put  this  matter  beyond  all  question,  and 
notwithstanding  this  there  are  facts  that  surround  the  case  which  we  consider 
inconsistent  with  the  ownership  being  in  the  opponent,  judging  them  according 
to  the  usual  standard  which  govern  men  in  transactions  with  each  ether.  Wo 
cannot  resist  the  conclusion  to  which  so  much  of  the  evidence  points,  that 
John  H,  James  lent  his  name  and  his  credit  to  J.  J.  James,  who,  from  his  em- 
barassments,  could  not  hold  property  in  his  own  name.  The  evidence  certainly 
preponderates  in  favor  of  the  view  taken  of  it  by  the  learned  judge  who  tried 
the  cause,  and  we  do  not  feel  ourselves  authorised  in  disturbing  his  judgment. 

Judgment  affirmed^ 


Union  Bank  op  Louisiana  v.  Marin. 

Docreea  rendered  by  consent  of  parties,  decide  nothing ;  they  merely  authenticate  privat^r 
agreements,  and  render  them  execute^  between  the  parties.  Their  effect  as  to  third 
persons,  is  that  of  a  transaction  made  in  an  anthentic  form. 

A  decree  rendered  by  consent  in  a  proceeding  in  which  a  father  and  his  children  are  parties, 
by  which  a  mortgage  is  created  on  the  property  of  the  former,  after  an  ezecntion  issued 
against  him  at  the  soit  of  a  third  person  had  been  returned  "  nuUa  6ona,"  and  his  insolvency 
at  the  time  thereby  ascertained,  cannot  affect  the  rights  of  the  creditor. 

The  separate  creditors  of  a  hasband,  when  alleging  neither  fraud  nor  simulation,  can  exercise 
no  greater  rights  than  he  could;  and  they  are  bound  to  show,  as  he  would  be,  in  a  contest 
with  his  children,  which  of  the* effects  existing  at  the  death  of  his  wi/e  were  brought  into 
marriage  by  him,  or  acquired  during  its  continuance  by  donation  or  inheritance.    C.  C*  2374. 

The  legal  mortgage  of  a  minov  will  attach  to  the  individual  share  of  the  tutor  in  the 
immovables  of  a  succession  as  soon  as  he  accepts  it,  subject  to  the  right  of  priority  of  the 
creditors  of  the  succession ;  and  where  those  immovables  are  divided  in  kind,  the  mortgage 
will  be  restricted  to  his  share ;  but  where  they  have  bedn  sold  at  public  auction,  the  mortg&go 
>vill  attach  to  tiie  proceeds  to  the  extent  of  the  share  of  the  tutor.  Stat.  87  Marcb, 
1843,  a.  3. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Denis,  for  the  plaintiffs.    Lewis  and  Bermudez,  for  the  appellants.    The 
judgment  of  the  court  was  pronounced  by 

KosT,  J.*  The  plaintiffs  being  judgment  creditors  of  the  defendant,  took  out 
an  execution,  which  was  returned  »*no  property  found  ">  The  defendant 
having  subsequently  inherited  one  undivided  fifth  of  the  succession  of  Antonio 
VUlcdobos,  the  plaintiffs  took  an  alias  writ  of /./a.,  and  directed  the  sheriff  to 
seize  and  advertise  for  sale  the  rights  and  interest  of  the  defendant  in  said 
succession.  The  children  of  the  defendant  came  into  court  by  way  of  third 
opposition,  and  claimed  to  be  paid  by  preference  out  of  llie  proceeds  of  the 


*£usi'i8,  C.  J.,  did  not  sit  in  thifi  case,  bcltig  a  stuckiiolder  In  the  Uuiou  Buuk. 
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seizure  and  sale,  on  the  ground  that  they  are  mortgage  and  judgment  creditors  Uitioii  Bank 
of  their  father  for  a  large  ram,  on  account  of  his  tatorship.  The  plaintiffs  IfAiiiir. 
denied  the  facts  alleged  in  the  opposition,  and  averred  that  the  pretended 
judgment  nnder  which  the  opponents  claim  was  a  consent  decree,  and  otherwise 
null  and  void.  They  further  alleged  that  the  opponents  could  have  no  mortgage 
on  any  nndivided  part  of  the  succession  of  ViUalobo^  The  opposition  was 
dismiMed,  and  the  opponents  appeafed. 

To'  establish  the  reality  and  the  amount  of  their  claim,  the  appellants  rely 
apoB  a  decree  of  the  court  of  the  second  judicial  district,  which  purports  to 
settle  the  amount  due  by  the  tutor,  and  the  share  t)f  each  of  his  children. 
Their  counsel  contend  that  this  judgment  is  of  equal  dignity  with  that  under 
which  the  plaintiffs  are  proceeding,  and  that  the  only  question  before  the  court 
is,  as  to  die  right  of  preference  'between  the  two  claims.  Should  the  two  judg- 
ments be  of  equal  forcee,  there  would  still  be  this  material  difference  between 
the  partieg,  that  the  opponents  have  not  contested  the  validity  of  the  plaintiiTs' 
jodgment,  while  that  of  their  own  is  expressly  put  at  issue. 

The  decree  upon  which  the  opponents  rely  was  rendered  under  the  following 
amamstances :  The  defendant  filed  a  petition  to  which  wasannexed  the  account 
of  the  tutorship  of  his  children,  one  of  whom  only  was  of  age  at  the  time.  He 
prayed  that  the  heir  of  age  and  the  under  tutor  of  the  minors  be  cited,  and  that 
after  due  proceedings  had,  the  account  be  approved  and  homologated,  and  the 
share  of  each  heir  fixed  in  conformity  therewith.  The  heir  of  age  and  the 
QDder-tutor  filed  separate  answers,  by  which  they  accepted  and  approved  the 
account  filed  in  every  respect,  and  joined  in  the  prayer  of  the  petition.  Upon 
these  pleadings,  and  nearly  three  years  after  the  first  execution  Issued  by  the 
plaintiff  had  been  returned  **no  property  found" ,  a  decree  was  rendered 
homologating  the  account,  and  determining  the  share  of  each  heir,  as 
prayed  for. 

A  decree  ihns  rendered  is  not  legally  speaking  a  judgment.  "  A  judgment  is 
the  decision  of  a  controversy,  given  by  a  court  of  justice,  between  parties  who 
do  not  agree."  Coasent  decrees  decide  nothing.  They  merely  authenticate 
private  agreenaents,  and  render  them  executory  between  the  parties.  Their 
effects,  as  to  third  persons,  are  those  of  transactions  made  in  an  authentic  form* 
Merlin,  Rep.  verbis  Homologation,  Jugement. 

hi  this  case  the  decree  had  not  even  the  eflf^^ct  of  a  transaction,  because  it  Is 
only  binding  upon  the  heir  of  age.  It  does  not  include  the  minors.  But, 
moreover,  a  transaction  by  which  a  mortgage  is  created  on  the  defendant's 
proparty,  entered  into  between  him  and  his  children,  after  the  execution  of  the 
plaintifTs  had  been  returned  **  nulla  bona ",  and  his  insolvency,  at  the  time 
thereby  ascertained,  cannot  efifect  the  rights  of  the  latter,  and  the  claim  of  the 
opponents  must  be  ascertained  without  reference  to  it.  In  proving  that  claim, 
the  presumption  created  by  art.  2374  of  the  Civil  Code  operates  in  their  favor. 
The  separate  creditors  of  the  husband,  when  alleging  neither  fraud  nor  Simula- 
fion,  can  exercise  no  greater  rights  than  he  himself  had ;  and  they  are  bound 
to  diow,  as  he  would  be«  in  a  contest  with  his  children,  which  of  the  effects 
existing  at  the  death  of  his  wife  he  brought  ^into  marriage,  or  acquired  during 
its  continuance  by  donation  or  inheritance. 

The  evidence  adduced  on  both  sides  is  too  loose  and  incomplete  to  enable  us 
to  do  justice  between  the  parties.  Neither  the  assets  of  the  community,  nor 
its  indebtedness,  are  clearly  shown.  The  amount  of  the  mortgages  said  to  have 
existed  OB  the  separate  slaves  of  the  defendant  is  not  established,  nor  is  it  shown 
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Union  Bank  how  the  amonnt  due  the  minors  was  sseertained  before  payment  of  the  com- 
Makin.  manity  debts.  The  record  contains  no  evidence  of  the  value  of  the  hire  of  the 
separate  slaves  of  the  husband,  of  the  expenses  incurred  for  the  support, 
maintenance,  and  education  of  the  minors,  nor  of  the  amount  of  interest  paid 
or  due  on  the  community  debts.  It  is  proved  that  the  defendant  was  authorised 
to  give  in  payment  the  plantation  and  all  the  slaves  to  his  children,  but  there  is 
no  evidence  of  the  execution  of  the  dation  en  paiement^  and  non  constat  that  he 
has  ever  been  divested  of  the  title. 

In  remanding  the  case  to  supply  these  deficiences,  it  is  proper  to  state  that, 
we  concur  in  the  opinion  of  the  court  below  on  the  first  point  made  by  the 
plaintiffs.  The  legal  mortgage  of  the  minors,  if  any  thing  is  due  them,  attached 
on  the  undivided  share  of  their  fether  in  {be  immovables  of  the  succession  of 
Villalobos,  as  soon  as  he  accepted  it,  subject  to  the  right  of  priority  of  the 
creditors  of  the  succession^  Had  those  immovables  been  divided  in  kind,  the 
mortgage  would  have  been  restricted  to  his  share ;  but  they  were  sold  at  public 
sale,  and  by  an  express  provision  of  law,  the  mortgage  attaches  to  the  proceeds, 
to  the  extent  of  the  ahare  of  the  deliandant.    Acts  of  1643,  p.  44. 

The  judgment  is  reversed,  and  the  case  remanded  for  further  proceedings; 
the  plaintiffs  and  appellees  paying  the  costs  of  this  appeal. 


Succession  of  D'Aunot. 

The  claim  of  a  ctediCor  of  a  raccef  sion  eitabl]«he4  by  a  jadgment  obtained  against  the  ezec- 
utora ,  after  a  eonte»tatio  Zi^u,  cazmot  be  afterwardi  exanmied  at  the  rait  of  the  heirs,  but 
most  be  daued  as  a  liquidated  debt  of  the  aacceuion.    C.  P.  986, 987. 

Where  a  dative  execator  has  the  seizin  of  the  saccessioo,  the  delivery  of  a  moveable  legacy 
under  a  particular  title  must  be  demanded  fix>m  him.    C.  C.  1623, 1664. 

In  all  personal  actions  the  executor  who  has  the  seizin  is  the  legal  representative  of  the  suc- 
cession, and  Judgments  rendered  against  him  are  conclusive  upon  the  heirSi  where  neither 
fraud  nor  collusion  are  alleged  nor  proved.    C.  P.  1S3. 

APPEAL  from  the  District  Court  of  Plaquemines,  Rousseau^  J.  ClaibomCf 
for  the  appellants.  JMaurian  and  Lambert^  contr^,  contended  that  the  claim 
of  Olivier  was  res  judicata ;  that  her  action  was  instituted  against  the  testa- 
mentary executor,  who  was  the  only  person  against  whom  she  could  prosecute 
her  claim ;  and  that  the  action  being  personal,  he  was  the  representative  of  the 
succession,  without  citing  the  heirs.  C.  P.  art.  123.  Favard  de  Langlade,  vol. 
I.  p.  488,  verbo  Chose  Jugce.  Diet,  du  Notariat,  verbo  Chose  Jug6e,  vol.  2, 
pp.  123, 163.  Pothier,  Oblig.  vol.  2,  p.  293,  no.  52.  Toullier,  Brux.  ed.  vol. 
5  p.  240,  no.  198.  RandaU  v.  Baldwin^  4  Mart.  457.  The  judgment  of  the 
court  was  pronounced  by 

KosT,  J.  This  controversy  arose  from  the  decision  of  this  court  in  the  case 
of  Philonise  Olivier  v.  Blancq,  dative  testamentary  executor  of  D*Aunoyf  2 
Ann.  Rep.  517*  It  having  been  shown  in  that  case  that  the  plaintiff  was  the 
concubine  of  the  testator,  we  disregarded  the  testimony  adduced  to  show  the 
value  of  her  services  in  his  house ;  but  we  held  that  dispositions  mortis  causd  m 
favor  of  concubines  were  authorised  by  law,  subject  to  be  reduced  in  case  of 
excess  to  one-tenth  of  the  value  of  the  succession.  There  being  no  evidence 
in  the  record  that  the  donation  was  excessive,  judgment  was  rendered  in  favor 
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of  the  plointiif  for  thai  portioii  of  her  claim  resting  upon  it,  and  for  the  farther 
sQm  of  $40,  advanced  hj  her  on  account  of  the  snccession,  together  with  legal 
interest  on  the  whole.  The  executor,  in  rendering  his  account,  placed  PhiUn 
nite  thereon  for  the  amount  of  this  judgment,  and  two  of  the  heirs  have  filed 
an  oppoeitaon,  alleging  that  the  sum  allowed  exceeds  greatly  one-tenth  of  the 
fsJue  of  the  succession,  and  praying  that  it  be  reduced  according  to  law.  They 
do  not  object  to  the  allowance  of  $40.  PhiUmise^  in  answer  to  the  opposition, 
filed  the  exception  reijudicaUe,  and  further  averred  the  justice  of  her  claim  on 
the  grounds  taken  in  the  original  suit.  The  court  below  sustained  the  excep- 
tioo,  and  the  opponents  have  appealed  from  the  judgment  dismissing  their 
opposition. 

There  is  no  error  in  this  judgment.  If  the  claim  of  the  plaintiff  is  viewed 
as  a  debt,  the  law  made  it  incumbent  upon  her  to  litigate  and  establish  it  contra- 
dictorily  with  the  executor,  aud  the  judgment  obtained  against  him,  after  an 
earnest  ccniestatio  litis,  cannot  again  be  enquired  into  by  the  heirs,  and  must  be 
classed  as  a  liquidated  debt  of  the  succession.  C.  P.  arts.  986,  987.  If,  on 
the  other  hand,  the  claim  is  considered  as  a  moveable  legacy  under  a  particular 
tide,  the  dative  executor  had  the  seizin  of  the  succession,  and  the  delivery  of 
the  legacy  was  to  be  demanded  from  him.  C.  C.  arts.  1623, 1664.  In  all  per- 
BODsl  actions  the  executor  who  has  the  seizin  is  the  legal  representative  of  the 
aucceasion,  and  judgments  rendered  against  him  are  conclusive  upon  the  heirs, 
when  neither  fraud  nor  collusion  are  alleged  and  proved.  C.  P.  123.  2  Pothier, 
Oblig.  BO.  52.  5  TouUier,  Brux.  ed*  no.  198*  RandalVs  llfidow  v.  Bdld' 
txnti  aL  A  Mart  456.  Judgment  afirmfid* 
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Diamond  ».  Petit. 

The  forety  on  an  appeal  bond  will  not  be  discharged  by  tbe  failore  of  the  Sapreme  Court  to 
affirm  for  its  whole  amount,  a  judgment  rendered  below  in  favor  of  the  appellee.  The 
•iiretyiflboandfor"whateTer  judgment  maybe  rendered  againit  the  appellant"  C.  P. 
579,  596.  Per  Curiam .-  If  any  portion  of  the  appellee'i  demand  be  sustained  hy  a  Judg* 
ment  of  the  Supreme  Court,  the  surety  remains  bound. 

Notice  of  a  rule,  taken  against  the  surety  on  an  appeal  hond  to  show  cause  why  he  should  not 
he  condemned  to  pay  the  amount  for  which  judgment  was  rendered  against  his  principal, 
most  be  served  (m  him,  if  a  resident  of  the  State,  personally  or  at  his  domicil ;  if  absent^ 
but  represented  by  an  attorney  in  fact,  service  should  he  made  on  the  attorney  in  fact,  and 
the  reooid  sfaoald  exhibit  his  authority.  In  neither  ease  would  service  on  a  curator  ad  hoc 
he  BuiBcient. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Preston,  for  the  plaintiff.    L.  Janin,  for  the  appellant.    The  judgment  of 
the  court  was  pronounced  by 

Si.iDEi<i.«  J.  When  this  cause  was  before  us  as  between  the  plaintiff  and 
the  origiDal  defendant  we  reversed  the  judgment  of  the  District  Couit,  which 
vas  for  $1,600,  and  gave  judgment  in  fiivor  of  Diamond  against  Petit  for  &e 
mm  of  $l,O00,the  plaintiff  to  pay  the  costs  of  the  appeal,and  the  defendant  those 
of  the  District  Court.  2  Ann.  R.  537.  The  mandate  of  this  court  having 
been  recorded  in  the  court  below,  a  fieri  facias  was  Issued  against  Petit,  and 
was  returned  nulla  bona.  The  plaintiff  thereupon  took  a  rule  against  Gamier, 
nrety  on  the  appeal  bond,  to  show  cause  why  judgment  should  not  be  rendered, 
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and  execution  issued,  against  him,  for  the  amount  of  the  judgment  and  costs. 
The  sheriff  returned  that  Gamier  ** could  not  be  found,  he  being  absent  from 
the  parish.**  Upon  exhibition  of  this  return,  the  plaintiffs  coansel  obtained  an 
order  that  a  curator  ad  hoc  be  appointed  to  represent  him  in  the  rule,  and  that 
the  rule  be  also  served  on  **  Rochereau,  agent  of  the  said  Gamier,**  Service 
was  accordingly  made  on  the  curator  and  Rochereau.  The  curator  then  ap- 
plied for,  and  was  allowed,  time  to  correspond  with  Gamier^  and  thereafter,  in 
his  capacity  of  curator,  filed  an  answer.  No  appearance  was  made  by  the 
alleged  agents  Rochereau.  At  the  hearing  the  court  gave  judgment  for  the 
plaintiff  against  Gamier,  for  81,000  and  costs.  The  curator  applied  for  an 
appeal,  which  was  granted,  and  Gamier  personally  has  signed  the  appeal  bond. 

We  will  first  consider  the  defence  set  up  in  the  answer,  which  is  that  the 
surety  is  discharged  from  all  liability  upon  the  bond,  because  the  judgment  df 
the  District  Court  was  not  affirmed,  but  was  reversed  by  this  court,  and  judg- 
ment was  rendered  for  a  less  sum.  The  question  thus  presented  is  a  novel  one. 
No  adjudged  case  has  been  cited  by  the  counsel  of  either  party.  Our  researches 
have  not  discovered  any  precedent  in  our  own  reports,  and  in  examining  the 
reports  of  other  States  we  have  found  but  two  adjudged  cases,  and  they  are 
conflicting. 

The  condition  of  the  appeal  bond  is  as  follows :  **  Now  the  condition  of  the 
above  obligation  is  such,  that  the  above  bound  Jean  Petit  shall  prosecute  his 
appeal,  and  shall  satisfy  whatever  judgment  may  be  rendered  against  him,  or 
that  the  same  shall  be  satisfied  by  the  proceeds  of  the  sale  of  his  estate,  real 
or  personal,  if  he  be  cast  in  the  appeal ;  otherwise  that  the  said  surety  shall  be 
liable  in  his  place."  This  condition  follows  the  579th  article  of  the  Code  of 
Practice.  It  seems  to  be  conceded  in  argument  by  the  counsel  of  both  parties, 
and  very  properly,  that  in  the  construction  of  the  bond  we  may  be  aided,  in 
case  of  doubt,  by  the  provisions  of  the  Code  generally  upon  the  subject  of 
appeal.  The  right  of  appeal,  and  the  conditions  upon  which  it  is  to  be  exer- 
cised, being  granted  and  defined  by  special  laws,  if  there  be  any  obscurity  or 
ambiguity  in  the  language  of  the  appeal  bond  it  may  be  fairly  interpreted  by 
reference  to  those  laws.  As  in  the  case  put  by  Domat,of  a  deed  made  in  obe- 
dience to  a  decree  of  court,  which  is  to  be  interpreted  with  reference  to  such 
order,  according  to  the  rule  of  the  roman  law — Praetorias  stipulationes  legem 
accipiunt  de  mente  Praetoris  qui  eas  proposuit.  See  also  Civil  Code,  3037.  It 
is  true,  as  urged  by  the  defendant's  counsel,  that  the  language  of  article  575  ia 
narrower  than  that  of  article  579.  It  authorises  an  appeal  upon  giving 
bond,  with  a  good  and  solvent  surety,  for  a  sum  exceeding  by  one-half  the 
amount  for  which  the  judgment  was  given  **  as  surety  for  the  payment  of  the 
amount  of  stuih  judgment,  in  case  the  same  be  affirmed  by  the  court  to  which 
the  appeal  is  taken."  But  article  579,  which  more  particularly  designates  the 
requisites  of  the  bond,  and  is,  in  fact,  exclusively  directed  to  that  object,  declares 
that :  **  In  the  appeal  bond  it  must  be  set  forth  in  substance  that  it  is  given  as 
surety  that  the  appellant  shall  prosecute  his  appeal,  and  that  he  shall  satisfy 
whatever  judgment  may  he  rendered  against  him,  (le  montant  des  condemna- 
tions qui  seront  prononcdes  centre  lui,)  or  that  the  same  shall  be  satisfied  by  the 
proceeds  of  the  sale  of  his  estate,  real  or  personal,  if  he  be  cast  in  his  appeal, 
otherwise  that  the  surety  shall  be  liable  in  his  place." 

It  is  obvious  that  the  language  of  this  latter  article  is  broader  than  that  first 
cited.  Article  575  speaks  of  the  affirmance  of  the  original  judgment  as  the 
tefit  of  the  surety's  liability.    But  the  subsequent  article  points  to  the  judg- 
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ment  which  the  appellate  tribunal  may  render  against  tlie  appellant.  Its  Ian-  Diamond 
goRge  is  very  large  and  comprehensive,  and  covers  not  the  mere  case  of  affir-  Pktit. 
mance,  but  whatever  judgment  may  be  rendered  against  the  appellant.  In 
estimating  the  comparative  force  of  those  articles  as  controlling  the  present 
qaeBtioD,  we  have  no  hesitation  in  saying  that  article  579  is  entitled  to  the  greater 
cooBideration.  Its  antecedent  embraced  other  subjects — the  notification  of  the 
judgment,  and  the  time  within  which  the  appeal  must  be  taken  to  operate  as  a 
s(ay  of  eKecution.  But  article  579  is  exclusively  directed  to  a  statement  of  the 
substantial  requisites  of  the  bond.  Article  579  derives  additional  force  from 
other  articles  of  the  Code,  which  very  clearly  illustrate  the  propriety  of  hold- 
ing the  surety  for  *^  whatever  judgment  may  be  rendered  against**  the  appellant. 
The  power  of  the  Supreme  Court  over  a  case  is  not  restricted  to  a  mere 
affirmance  or  reversal.  It  may  increase  the  judgment  in  the  appellee's  favor, 
or  it  may  diminish  it  in  favor  of  the  appellant.  It  may  reverse  the  judgment 
in  toto,  and  give  a  final  judgment  for  the  defendant ;  or  it  may  affirm  the  judg- 
ment with  heavy  dauEiages.  Code  of  Practice,  arts.  887,  888,  905.  Looking, 
therefore,  to  the  broad  control  of  the  appellate  court,  to  which  the  litigant 
demands  the  removal  of  his  cause,  completely  suspending  in  the  meanwhile  the 
action  of  liis  creditor,  there  is  an  obvious  propriety  in  the  requisition  of  the  law 
that  be  should  give  security  that  he  will  satisfy  not  only  the  judgment  already 
rendered,  but  whatever  judgment  shall  be  rendered  against  him ;  and  for  this 
duty,  however  onerous,  he  receives  an  equivalent.  The  delay  occasioned  by 
the  appeal  is  the  price  paid  by  the  appellee  for  the  additional  security. 

The  hmguage  of  art.  596,  in  which  the  remedy  against  the  surety  is  provided, 
harmonises  with  article  579.  "  If,  on  the  execution  of  the  judgment  of  ih< 
appeUaU  court,  there  is  not  sufficient  property  of  the  appellant  to  satisfy  the 
judgment  and  costs,  (condamnations  prononc6es  par  ce  jugement,)  the  appel- 
lee may  obtain  judgment  against  the  security  given  by  the  appellant,  &■ 
motion,  &c. 

We  have  not  overlooked  the  expressions  contained  in  article  579  and  in  the 
Code,  *^if  he  be  cast  in  the  appeal;^*  nor  the  argument  derived  from  them.  It 
18  clear  that  an  appellant  who  obtains  a  reduction  of  the  original  judgment,  has 
partially  succeeded.  He  has  sustained  his  appeal  in  part.  He  is  certainly  not 
»  cast"  for  the  whole.  This  expression  "  cast"  is  vague  and  indefinite.  If  it 
stood  alone  it  might  be  said  perhaps  that,  an  appellant  whose  appeal  is  partially 
successful  19  not  *'  cast*'  in  his  appeal ;  but  in  weighing  these  words  with  the 
context,  with  which,  if  it  be  possible,  we  are  bound  to  reconcile  them,  the  fair 
construction  appears  to  be  that,  to  relieve  the  surete,  the  success  of  the  appel-  , 
lant  must  be  complete;  and  that  if  he  be  cast  in  part,  that  is,  if  a  pdrtion  of 
the  appellee *s  demand  be  sustained  by  a  judgment  of  the  appellate  court,  the 
condition  of  the  bond  is  is  not  saved,  and  the  surety  remains  bound. 

The  two  apparently  conflicting  cases  to  which  we  have  alluded  in  the  early 
part  of  this  opinion,  are  the  cases  of  Page  v.  Johnson,  1  Chipman,  338 ;  and 
Ttemster  t.  Anderson,  6  Munro,  540.  In  the  former  case  we  find  the  surety 
was  held  where  the  judgment  was  reduced  by  the  appelate  court,  although  the 
language  of  the  bond  vras  not  so  favorable  to  the  appellee  as  in  the  case  before 
US.  The  condition  of  the  recognisance  was,  *'  that  J.  Johnson  should  prosecute 
his  appeal  prayed  out,  at  the  next  term  of  the  Supreme  Court  &;c.  to  efifect, 
or  answer  and  pay  all  intervening  damages  and  costs,  in  case  judgment  should 
be  affirmed."  The  counsel  for  the  defendants  contended  that  the  condition  of 
the  recognisance  preecribed  by  the  statute  is  that  the  appellant  shall  pay  in  casu 
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DiiMOMD  the  judgment  was  affirmed;  that  the  judgment  was  not  affirmed,  as  the  plain- 
PsTiT  ^^^  ^^  ^^^  appeal  recovered  a  leM  sum ;  that  it  was  a  different  judgment,  and 
not  an  affirmance  of  the  former  judgment.  On  the  part  of  the  plaintiff' it  was 
contended,  that  the  recovery  of  anj  sum  by  the  plaintiff  on  the  appeal  was  so 
far  an  affirmance  of  the  judgment.  The  court  said  that  the  constructioni  had 
always  been  as  stated  by  the  plaiotiff^s  counsel ;  that  if  the  appellee  again 
recover  on  the  appeal,  it  is  an  affirmance  of  the  former  judgment  fully  as  to 
the  right,  and  partially  as  to  the  quantum  of  damages. 

The  opposite  doctrine  was  held  by  the  Court  of  Appeals  of  Kentucky,  in 
Teem^ter  v.  Anderson.  It  was  there  decided  that,  if  the  appellant  succeeds  in 
lessening  the  demand  and  obtaining  a  partial  reversal,  he  saves  his  bond,  and  the 
condition  is  not  broken.  But  an  examination  of  that  case  has  satisfied  us  that 
the  statute  there  regulating  appeals  differs  from  our  own.  The  appellant  there 
was  required  to  give  bond,  **in  a  sum  not  less  than  double  the  original  debt  and 
costs,  with  condition  to  pay  the  same  provided  he  gets  cast." 

We  are  therefore  of  opinion  that  the  surety  in  this  case  is  bound,  upon  the 
default  of  the  principal  obligor,to  pay  the  judgment  rendered  by  this  court  upon 
appeal  against  his  principak 

But  the  other  objection  raised  by  ^e  appellant  is  well  taken.  It  is  tfmt  Gar* 
nier  was  not  properly  cited  or  notil]ed,in  the  proceeding  upon  the  bond.  Either 
he  was  a  resident  of  the  State  or  not,  at  the  time  of  taking  the  motion.  If  he 
was  a  resident,  notice  of  the  motion  should  have  been  served  upon  him  person^ 
ally,  or  at  his  domicil.  If  absent,  and  he  had  an  attorney  in  fact,  service  should 
have  been  made  on  such  attorney,  and  the  record  should  exhibit  the  attorney's 
authority.  Which  has  not  been  done.  We  are  of  opinion  that  the  case  was  not 
one  authorising  the  appointment  of  a  curator  ad  hoc.  See  Dupuy  v.  Hunt,  2 
Annual  R.  562.  The  present  proceeding  having  been  irregularly  conducted 
must  be  dismissed. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversed, 
and  that  the  motion  against  Gamier  be  dismissed  as  in  case  of  nonsuit,  th» 
plaintiff  paying  costs  in  both  courts. 
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3      40 

"*  872f  Scott  r.  His  Creditors. 

Art  3194  of  the  Civil  Code  does  not  apply  to  the  case  of  the  vendor  of  a  steamer ;  the  privS' 

lege  to  which  ha  is  entitled  i#  established  by  art.  3204,  s.  8. 
The  vendor  of  a  steamer  engaged  in  making  voyages  between  a  port  in  this  State  and  the 

ports  of  another  State,  will  retain  a  privilege  on  the  boat  only  for  sixty  days  from  the  date  of 

the  sale.  C.  C.  3S1Sl 
The  vendor's  privilege  for  supplies  fhmished  to  a  steamer  engaged  in  making  voyages  be. 

tween  a  port  of  this  State  and  those  of  another  State,  continues  only  for  sixty  days  from 

the  date  at  which  the  articles  were  famished. 
The  provisional  soizare  of  a  steamer  by  a  privileged  creditor  will  suspend  the  prescription 

running  against  his  claim ;  but  will  not  suspend  prescription  as  to  the  claims  of  other 

creditors. 

APPEAL  by  the  syndic  of  the  creditors  of  Scott  from  a  judgment  of  the 
Third  District  Court  of  New  Orleans,  Strawbridge,  J.  presiding.  Rose- 
lius,  for  the  appellant.  Grivot,  Clarke,  Elwyn  and  Frascr,  for  diflferent  op- 
poneuts.    The  judgment  of  the  court  was  pronounced  by 
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Slibell,  J.     This  appeal  is  from  a  judgment  distributing  the  proceeds  of 
the  sale  of  a  steamer,  surrendered  by  the  insolvent.     Osborne  claimed  and  was 
allowed  a  privilege  as  vendor.     The  sale  was  made  by  him  to  Scott,  on  the  12 
August,  1S43.     The  steamer  subsequently  plied  in  the  New  Orleans  and  Lou- 
isville trade.     Scott  made  his  insolvent  surrender,  on  the  24  November,  1843. 
A  judgment  creditor,  Johnson,  whose  transferee,   Smith,  contests  Oshomt's 
claim  of  privilege,  acquired  a  privilege  by  seizure  of  the  steamer  under  a  fieri 
facias,  on  the  22  Nov.  1843.     By  the  seizure  under  the  fieri  facias  it  is  clear 
that  the  judgment  creditor  acquired  a  privilege.    Code  of  Pract.  art.  722.    He 
concedes  that  the  privilege  thus  acquired  would  be  inferior  to  those  special  priv- 
ileges upon  ships  and  vessels  which  arise  from  the  nature  of  the  debts,  and  are 
accorded  by  tlie  Civil  Code ;  but  contends  that,  if  Osborne  ever  had  the  vendor's 
privilege,it  has  been  lost  by  lapse  of  time.     It  is  erroneously  argued  by  Osborne 
that  his  case  falls  under  art.  3194  of  the  Civil  Code.     That  article  establishes  the 
privilege  of  the  vendor  of  moveable  eiiects,  and  allows  it  while  the  property  stUl 
remaiDS  in  the  possession  of  the  purchaser.     If  there  were  no  other  legislation, 
it  might  perhaps  be  considered  as  covering  the  case  of  a  vessel.    But  that  case 
is  expressly  provided  for  in  the  chapter  which  treats  of  privileges  under  the 
special  head  of  Privileges  on  Ships  and  Merchandise,  and  it  is  there  that  we 
most  look  for  the  Jaw  of  this  case.     The  eighth  clause  of  article  3204  covers 
the  claim  of  Osborne — *'Soms  due  to  sellers*' — **  Les  sommes  ddes  aux  ven- 
dears."  This  privilege  is  not  coexistent  with  the  possession  of  the  purchaser  as 
in  the  case  of  moveables,  but  is  of  a  much  more  limited  duration.     It  was  held 
io  the  recent  case  of  Lee  v.  His  Creditors,  2  An.  R.  699,  that  the  extreme  term 
for  the  duration  of  privileges  on  steamers,  when  engaged  in  making  voyages 
between  this  port  and  those  of  other  States,  is  sixty  days.     This  boat  was  so 
employed,  and  made  a  trip  after  the  sale  by  Osborne ;  and  a  period  of  more  than 
sixty  days  iDtervened  between  the  sale  and  the  cessio  bonorutn.     The  vendor's 
privilege  was  therefore  clearly  lost.     See  also  Civil  Code,  art.  3212.    Shirley 
?.  Fabrique,  15  La.  140. 

The  claim  of  Folger  for  ship  chandlery  &c.,  was  composed  of  items,  some 
of  which  originated  more  than  sixty  days  prior  to  the  cessio  bonorum.  To  the 
extent  of  such  items  the  allowance  of  privilege  must  be  reduced.  It  was  con- 
tended by  this  creditor  that  the  prescription  ceased  to  run  against  his  claim  as 
soon  as  the  boat  was  provisionally  seized  by  another  creditor,  which  seizure 
took  place  more  than  one  month  before  the  cessio  bonorum.  The  seizure  cer- 
tainly had  that  effect  in  favor  of  the  seizing  creditor ;  but  we  know  of  no  rule 
of  law  which  would  extend  that  effect  to  a  stranger  to  the  proceeding. 
We  find  no  proof  of  the  claim  of  John  Cottelt. 

Other  changes  in  the  tableau  have  been  demanded  in  argument;  but  those  we 
have  stated  are  the  only  cases  in  which  we  find  error.  The  tableau  must  be 
amended  accordingly, 

It  is  therfore  decreed  that,  the  judgment  of  the  District  Court  be  amended 
\ty  placing  the  claim  of  James  H.  Smith,  transferree  of  Johnson,  and  the  claim 
of  Peck,  on  the  tableau  of  distribution  with  a  privilege  under  their  seizures,  to 
nnk  after  the  privileges  for  supplies  set  forth  in  the  decree  of  the  District  Court 
under  the  number  Twelve,  with  the  exception  of  the  claim  of  John  Cottle, 
which  is  dismissed,  and  the  claim  of  Folger  ^  Blake,  which  is  reduced  to 
twenty-three  dollars  and  thirty-four  cents;  that  the  claim  of  Oabomehe  consid- 
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ered  and  classed  as  an  ordinary  debt;  that  the  tableau  thus  amended  be  approTed 
9^  and  homologated ;  and  that  the  costs  of  this  appeal  be  paid  out  of  the  funds  in 

CsEDiTOKfc    the  hands  of  the  syndic^ 


Whitehead  et  al  v.  Woolfolk  et  al» 

Wherever  seoarity  is  given  under  an  order  of  court,  it  is  vhat  is  termed  by  the  Civil  Code 

judicial  aecarity. 
The  domicil  of  jjadicial  loreties  is  required  by  law  to  be  vrithin  the  jorisdiction  of  the  court  in 

which  the  suretyship  is  undertaken ;  and  sach  sureties,  though  their  domicils  be  beyond  the 

jorisdiction  of  the  court,  by  entering  into  such  a  contract  render  themselves  amenable  to 

its  Jurisdiction. 
A  judgment  against  the  principal,  though  not  eonclusive  against  his  soratief  ,  is  evideiio» 

against  them  until  its  efiect  is  impugned. 

APPEAL  from  the  District  Court  of  the  First  District,  Buchanan^  J.    The 
facts  of  this  case  are  stated  in  the  opinion  infrd. 

BoseliuSf  for  the  plaintiffs.  Judicial  sureties  must  reside  within  the  jurisdic- 
tion of  the  oouit,  before  which  their  bond  is  given.  C.  C.  3011>  3033.  To 
permit  defendants  to  except  to  the  jurisdiction  of  the  court,  would  be  to  allow 
them  to  act  infraudem  legis.  The  judgment  against  the  pricipal  is  primd  facie 
evidence  against  the  surety.  Defendants,  being  judicial  sureties,  are  bound  in 
Bolido. 

L.  Pierce^  for  the  appellants.  The  domicil  of  the  defendants  is  pleaded  and^ 
proved  to  be  without  the  jurisdiction  of  the  court.  The  present  case  is  not 
that  put  by  the  judge  a  aud,  for  this  is  not  a  security  which  was  bound  to  h& 
given  by  law,  or  by  a  juagment  of  the  court.  A  receiver  was  agreed  upon  by 
%e  parties,  and  the  defendants  were  made  his  sureties  by  the  same  agreement* 
Upon  this,  a  recognition,  rather  than  an  order,  was  entered  on  the  minutes. 
There  is  no  law  that  requires  a  receiver  or  sequestrator  to  give  security,  and  it 
is  not  usual.  It  is  therefore  insisted  that  this  security,  entered  into  by  Latown 
and  Woolfolkydld  not  deprive  them  of  the  privileges  allowed  to  them  by  law» 
and  differs  from  the  cases  of  bail  or  appeal  bonds,  where  statutes  have  prescribed 
such  remedies  as  pre-suppose  them  to  be  parties  to  the  original  suit. 

Article  3011  of  the  Code  intends  cases  where  the  law  makes  it  obligatory 
upon  the  debtor  to  furaish  security,  and  not  where  it  is  mere  matter  of  agree* 
ment.  A  person  offering  himself  as  security,  where  the  debtor  is  obliged  to 
furnish  such,  is  presumed  to  represent  himself  as  having  the  qualities  required 
by  the  law ;  and,  if  he  have  a  foreign  domicil,  that  he  waives  it — but  this  reason 
does  not  hold  under  any  other  circumstaoce. 

The  exception  taken  by  defendants  to  the  introduction  of  the  judgment 
a^^ainst  Conner^  as  evidence  against  them,  is  a  valid  one.  The  judgment  against 
Conner  was  obtained  long  after  the  receivership  ceased,  and  was  for  moneys  ab- 
stracted by  him  before  he  became  receiver,  and  for  cotton  diverted  to  his  own 
purpose,  received  after  the  termination  of  his  office  as  receiver,  so  &r  as  can  be 
deduced  from  the  evidence,  which  is  loose  and  unsatisfactoiy .  This  has  noth- 
ing to  do  with  the  present  action. 

The  judgment  of  the  court  was  pronounced*  by 

EusTis,  C.  J.  This  suit  is  a  branch  of  the  litigation  of  the  plaintiffs  against 
James  R^  Conner ,  reported  in  2  Annual  Reports,  p.  88.  It  is  brought  against 
the  defendants  as  sureties  on  a  bond  given  by  them  for  the  faithful  discharge  of 
his  duties  as  receiver,  under  the  appointment  of  the  court  before  which  the 
suit  for  the  settlement  of  the  partnership  was  pending.  There  was  judgment 
against  the  defendants  for  the  amount  of  the  verdict  of  the  jury  against  Conner^ 
as  receiver,  which  was  afterwards  affirmed  by  this  court,  to  wit,  the  sum  of 
$4,290  63,  and  the  defendants  have  appealed. 

The  defendants  have  pleaded  that  their  domicil  was  out  of  the  jurisdiction 
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of  the  court  in  vhich  they  were  sued.    This  exception  was  oyermled,  and  we  Whitbuad 
think  correctly.    The  Code  of  Practice  provides  as  **  a  general  rule'*  that  a    WooLroLK. 
party  must  be  sued  at  his  domicil,  but  to  this  rule  there  are  many  exceptions, 
and  parties  by  contracting  certain  obligations  have  been  considered  as  thereby 
waiving  this  privilege  of  domicil.    A  joint  obligation  has  been  held  to  be  a 
waiver  of  it,  on  the  part  of  the  debtors.     Thompson  v.  Chretien,  3  Robinson, 
26.    Toby  ▼.  Hartj  8  La'.  523.     It  ofben  happens  in  the  administration  of  jas- 
tice,  in  order  to  secure  and  carry  into  effect  the  rights  of  litigants,  that  securi- 
ty is  required  to  be  given,  and  whenever  it  is  given  uuder  an  order  of  court,  we 
aoderstand  the  security  to  be  what  is  called  in  onr  Code  judiciaL    The  domi- 
cil of  judicial  sureties  is  required  by  law  to  be  within  the  jurisdiction  of  the 
court  in  which  the  suretyship  is  undertaken.    The  contract  itself  is,  under  the  ^ 

anthorities  quoted,  and,  we  think,  on   principle,  a  waiver  of  domicil,  and  the 
defeodants  are  properly  amenable  to  the  jurisdiction  of  the  court. 

The  bond  recites  that  Janws  R,  O^nn^  has 'been  appointed,  by  order  of  the 
District  Court,  receiver  of  the  elTects  and  property  of  the  co-partnership, 
which  has  been  sequestered  in  this  case,  with  authority  to  collect  the  debts  due 
the  co-partnership,  and  to  sell  Hie  effects  and  property  thereof,  and  to  pay  and 
discharge  the  claims  against  the  same,  the  same  having  been  put  into  his  hands 
aod  control  ibr  diat  purpose  in  conformity  with  the  decree  of  the  court.  The 
valoe  of  cotton  and  property  transferred  to  him  as  receiver  was,  as  ascertained 
by  inventory,  910,000.  There  ^ere  two  judgments  against  Conner ,  as  receiver; 
the  first  for  ^,844  51,  which  was  reversed  by  the  appellate  court;  the  second 
was  for  $4,290  63,  which  was  affirmed  by  this  court.  This  second  judgment 
was  offered  in  evidence  against  the  defendants,  and  we  think  was  properly  ad- 
mitted. The  defendants  were  not  concluded  in  their  rights  by  this  judgment, 
bat  it  was  evidence  against  them  until  its  effect  was  impugned.  Pothier  on 
OUigBtionB,  §  61,  de  Re  Judicatd.  10  Toullier,  §  210.  In  Irish  v.  Wright,  12 
Robinson,  576,  it  was  held  that  in  a  legal  suretyship  the  judgment  against  the 
priocipel  debtor  is  res  judicata  against  the  surety.  We  think  the  defendants 
are  bound  jointly,  and  not  in  solido.  Judgment  affirmed. 


MoNTECON  V,  Favres  ct  al. 

A  ftijnilation  that  a  leaiee  ahall  not  sab-let  the  premiiea  witboat  the  written  aaaent  of 
the  leMor,  is  for  the  excloaive  benefit  of  the  latter,  and  if  he  doea  not  take  advantage  of 
it,  00  one  else  can. 

APPEAL  from  the   First  District  Court  of  New  Orleans,  McHenry,  J. 
FreauXf  for  the  appellant.    Barthe,  for  the  defendants.    The  judgment 
of  the  conrt  was  pronounced  by 

RosT,  J.  This  is  an  action  for  arrears  of  rent ;  and  the  phiintiff  farther 
prays  that  the  defendants  be  ousted  from  the  premises,  on  the  ground  that  they 
have  violated  tlie  conditions  of  the  lease.  The  defendants  deposited  in  court 
the  amount  of  rent  due,  and  the  monthly  instalments  which  matured  durii^  the 
pending  of  the  suit,  but  resisted  the  avoidance  of  the  lease.  The  court  below 
having  given  judgment  for  the  rent  and  maintained  the  lease,  the  plaintiff  ap- 
pealed. 
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Fadbes. 
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The  material  facts  of  the  case  are  as  follows :  In  August,  1845,  Egafla 
leased  a  double  tenement  situated  in  the  Second  Municipality,  to  Jults  Vaudry, 
It  was  a  condition  of  the  lease  "that  the  lessee  should  not  sub-lease  the  premises* 
without  the  written  consent  of  the  lessor,  endorsed  thereon.  This  lease  was 
made  for  the  term  of  twenty-six  months.  Vaudry  entered  into  possession, 
and,  in  October  following,  sub-leased  one  of  the  tenements  to  Campanel,  with- 
out the  written  consent  of  Egafla^  for  the  term  of  one  year,  with  the  privilege 
of  renewing  for  another  year.  Campanel  occupied  the  premises  till  June, 
1846,  when  he  transferred  his  lease  to  AdeU  Pavajeau^  who  agreed  to  take 
his  place  and  pay  the  rent  to  Vaudry^  AdeU  Pavajeau  went  into  immediate 
possession,  and  has  occupied  the  tenement  ever  since,  with  the  assent  of  Vau- 
dry, who  received  the  rent  from  her.  In  April,  1846,  Vaudry  transferred  the 
unexpired  term  of  the  lease  to  the  plaintiil,  with  the  written  assent  oi  Egafla^ 
and  he  bound  himself  to  fulfill  all  the  obligations  of  Vaudry  towards  the  land- 
lord. In  September,  1646,  AdiU  Pavajeau  hddresaed  a  letter  to  the  plaintiff, 
by  which  she  notified  him  that  she  would  avail  herself  of  her  privilege  to  renew 
the  lease  for  another  year.  The  plaintiff  refused  this  application,* and  now 
resists  her  claim  on  the  ground  that  the  lease  originally  made  to  her  was  not 
made  with  the  written  consent  of  Egafla,  and  was  therefore  void. 

However  this  might  be,  if  Egafla  himself  was  the  plaintiff  in  this  suit,  it  is 
very  clear  that  MonUcon  has  acquired  nothing  more  than  the  rights  of  Vaudry^" 
and  is  bound  by  the  sub-lease,  which  can  in  no  respect  be  viewed  as  absolutely 
null.  The  nullity  resulting  from  the  prohibition  in  the  original  lease  is  for  the 
exclusive  benefit  of  Eganai  and,  if  he  does  not  avail  himself  of  it,  nobody  else 
can.  The  evidence  leaves  no  doubt  in  our  minds  that  the  plaintiff  was  fully 
aware  that  Vaudry  could  deJiver  but  one  of  the  tenements  to  him,  and  that  the 
other  was  rented.  He  went  to  occupy  the  vacant  tenement  without  setting  up 
at  the  time  any  claim  to  the  possession  of  the  other,  and  he  could  hardly  have 
received  rent  for  it,  as  he  did,  unless  he  had  been  Apprised  of  the  conditions  of 
the  sub-lease*  '  Judgment  affirmed* 


Seaton  <?.  The  Secoxd  Municipality  of  New  Orleans. 

In  an  action  by  a  contractor,  against  the  party  witli  whom  he  bad  contracted  for  the  erection 
of  a  baiiding.  for  damages  fur  non-performance  on  the  part  of  the  latter,  the  dlfTereBce  be- 
tween the  amount  the  contractor  was  to  receive,  and  that  which  ho  was  to  pay  under  sab- 
cootracu  made  by  him  for  the  materials  and  bqildiag,  does  not  con5titate  the  amoant  of 
profit  the  contractor  is  entitled  to  recover.  Per  Curiam :  It  cannot  be  ascertained,  with- 
oot  evidence  as  to  the  valae  of  labor  and  materials  at  the  time,  and  as  to  the  solvency  of 
the  sab-contractors,  whether  they  would  have  been  able  to  comply  with  their  obligations, 
or  to  indemnify  the  contractor  if  they  had  not.  When  a  contract  is  broken  before  the 
arrival  of  the  time  for  fall  performance,  and  the  opposite  party  saes  for  damages  also  be- 
fore the  time  for  fall  performance,  the  market  valae  at  the  time  of  the  breach,  whenever 
there  is  a  market  valae,  is  to  govern.  Where  there  is  none,  as  in  this  case,  the  qaestion 
involves  a  minute  enqairy  into  the  cost  of  materials,  the  expense  of  proeuring  and  trans- 
porting them  to  the  placeef  delivery,  the  amoant  of  labor  required  for  putting  up  the  build- 
ing and  the  value  of  the  wages  of  laborers  and  mechanics,  the  whole  to  be  assessed  at  the 
time  of  the  breach  of  the  contract ;  and  wherever  the  estimate  of  profits  mast  be  some- 
what conjectural,  the  damages  sboold  be  moderated  so  as  to  allow  for  any  partial  naoer- 
tainty  that  may  exlAt. 
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APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,   J.       Skaton 
Benjamin  and  Mk<m,  for  the  (daintiff.     Lockett  and  R,  Hunt,  for  the  secohd*  Muhx- 
appellants.     The  jadgroent  of  the  court  was  pronounced  by  cipalitt. 

RosT,  J.  The  motion  for  a  new  trial  in  this  case  was  improperly  overruled, 
and  the  application  of  the  defendants  to  have  the  ease  remanded  for  trial  before 
another  jury  must  prevail,  so  far  as  the  question  of  damages  and  loss  of  pro- 
fits resulting  from  the  breach  on  the  part  of  the  defendants  of  the  building 
contract  entered  into  by  them  with  the  plaintiflT,  is  involved.  It  is  admitted 
that  the  verdict  of  the  jury  allowed  $28,000  as  damage  and  loss  of  profits,  and 
that  the  balance  of  the  judgment  has  been  voluntarily  executed,  without  preju- 
dice to  either  party  as  to  the  question  remaining  open.  The  damages  and  loss 
of  profits  allowed  are  based  exclusively  upon  the  loose  and  speculative  opinions 
of  the  witnesses,  and  upon  estimates  of  supposed  profits.  The  plaintifPe 
counsel  argue  that  the  difference  l>etween  the  amount  he  was  to  receive,  and 
that  which  he  was  to  pay,  under  the  sub-contracts  he  had  made  for  the  building 
and  materials,  constituted  the  profits.  Evidence  of  that  description  would  open 
too  wide  a  door  to  fraud,  to  be  received  as  full  proof.  How  can  it  be  ascer* 
tained,  without  any  evidence  as  to  the  value  of  labor  and  materials  at 
the  time,  or  as  to  the  solvency  of  the  sub-contractors,  whether  they  would 
have  been  able  to  comply  with  their  obligations^  or  to  indemnify  the  plaintiff  if 
they  had  not. 

The  jury  had  not  before  them  the  data  necessary  to  make  an  esti- 
mate. When  a  contract  is  broken  before  the  arrival  of  the  time  for  full 
performance,  and  the  ^xpposite  party  assents  to  consider  it  in  that  light* 
and  sues  for  damages,  also  before  the  time  for  full  performance,  as  is  the 
case  herOf  the  market  value  at  the  time  of  the  breach,  whenever  there 
is  a  market  value,  is  to  govern  in  the  assessment  of  damages.  There 
being  no  market  value  in  this  case,  the  question  idf  profits  involves  a  minute 
inquiry  into  the  coat  of  the  materiais,  the  expense  of  procuring  and  transport- 
ing them  to  the  place  of  delivery,  Che  amount  of  labor  required  for  putting  up 
the  building,  and  the  value  of  the  wages  of  lalborers  and  mechanics,  the  whole 
to  be  assessed  at  the  time  of  the  hreacfa  of  the  contract.  Eveu  with  these 
data^  the  estinruite  of  profits  inust  be  somewhat  conjectural.  But  wherever 
this  is  the  case,  it  is  the  province  as  well  as  the  duty  of  the  jury  not  to  assess 
damages  rigorously ;  but,  on  the  contrary,  to  moderate  them,  so  as  to  make 
allowance  for  any  partial  uncertainty  that  may  exist.  The  nature  of  the  proof 
required  in  cases  of  this  kind  has  been  thoroughly  investigated  by  the  courts  of 
New  York.  Masterson  v.  Mayor  of  Brooklyn^  7  Hill,  p.  62.  Sedgwick  on 
Damages,  pp.  81  to  a5— 228  to  231. 

It  is  ordered  that  the  judgment,  so  &r  as  it  has  not  been  voluntarily  exe- 
cuted, be  reversed,  and  the  case  remanded  for  further  proceedings  on  the  single 
question  of  damages  and  loss  of  profits  resulting  from  the  breach  of  the  building 
contract  entered  into  between  the  plaintiff  and  the  defendants ;  the  plaintiff  and 
appellee  paying  the  costs  of  this  appeal. 
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Barelli  v.  Biviere,  Curator. 

All  personal  actions,  except  those  for  which  the  law  has  provided  a  shorter  term,  are  pre- 
scribed by  ten  yeartf,  if  the  creditor  be  present ;  and  neither  the  natore  of  tiie  debt,  nor 
the  mode  of  life  of  the  debtor,  can  effect  the  role.    G.  0.^508. 

APPEAL  from  the  Court  of  Probates  of  New  Orleans,  Bermudezy  J.    Jo- 
sephs, for  the  appellant.    Sotde,  for  the  defendant.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  claims  the  sum  of  93,026  24,  for  a  balance  of  ac- 
counts resulting  from  transactions  between  him  and  the  deceased,  which  were 
closed  on  the  5th  September,  1831.  The  petition  alleges  this  claim  to  be  the 
result  of  commercial  transactions,  moneys  paid,  And  goods  furnished  by  the 
petitioner  for  the  benefit  of  the  deceased.  This  statement  is  corroborated  by 
the  account  annexed  to  .the  petition,  upon  which  proof  of  the  claim  has  been 
made.  Thebnly  defence  is  the  plea  of  preBcription.  It  prevailed  in  the  court 
below,  and  the  plaintiff  appealed.  The  citation  in  this  case  was  served  on  the 
14th  of  February,  1844,  and  it  is  satisfactorily  shown  that  the  plaintiff  and  the 
deceased  had  both  resided  in  the  State  during  more  than  ten  years  previous  to 
that  time. 

The  plea  of  prescription  is  resisted  on  three  grounds :  1st.  That  the  amount^ 
sued  for  resulted  from  transactions  of  a  fiduciary  character.  2d.  That  in  con- 
sequence of  the  defendant*8  obscure  and  vagrant  Tife,  and  of  hia  intentional  mis- 
representations, the  plaintiff  was  kept  in  ignorance  of  his  place  of  abode.  3d. 
That  if  the  deceased  ever  acquired  prescription,  he  renounced  it  afterwards, 
and  acknowledged  the  debt. 

The  two  first  grounds  are  untenable.  All  personal  actions,  except  those  for 
which  the  law  has  provided  a  shorter  time,  are  prescribed  by  ten  years,  if  the 
creditor  be  present;  and  neither  the  nature  of  the  debt,  nor  the  mode  of  life 
of  the  debtor,  can  affect  the  rule.  C.  C.  3508.  If  they  could,  from  the 
plaintiff's  own  showing,  his  claim  is  an  ordinary  debt,  and  he  might  easily  have 
ascertained  the  place  of  abode  of  the  deceased.  It  is  in  proof  that  during  the 
three  years  which  preceded  his  death,  he  kept  a  cabaret  near  the  St.  Mary's 
market,  and  that  his  name  was  on  the  door. 

The  facts  in  support  of  the  third  ground  are  as  follows ;  Johnson,  a  witness 
for  the  plaintiff,  states  that,  in  December,  1842,  or  January,  1Q43,  being  in 
company  with  the  plaintiff,  they  met  casually  on  the  levee  a  man  crippled  and 
at>out  fifty  years  of  age.  Barelli  appeared  very  much  surprised,  and  enquired 
why  he  had  not  called  to  see  him.  He  answered,  "  1  am  so  poor  that  1  have 
nothing  to  give  you"  The  plaintiff  told  him  to  call  and  see  him,  and  that  he 
would  aid  him  if  he  could.  After  they  left  this  person,  witness  asked  the 
plaintiff  what  his  name  was,  and  the  plaintiff  stated  his  name  was  Aymard* 
Now,  although  it  be  true  that  a  renunciation  to  a  prescription  already  acquired 
may  be  implied  from  circumstances,  those  circumstances  must  be  sach  as  will 
carry  conviction  to  the  mind  of  the  judge.  The  payment  of  the  arrears  of 
interest  or  of  a  portion  of  the  debt,  or  the  giving  security  for  the  whole  amount,  « 
are  circumstances  of  that  class.  The  words,  **  lam  so  poor  that  I havcnothing 
l9  giveyou,*^  have  no  direct  reference  to  the  debt,  and  are  far  too  loose  and  indefi- 
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cite  to  make  proof  of  the  renunciation.  The  yeiy  identity  of  the  person  who 
uttered  them  with  the  deceased  is  only  shown  by  the  declaration  of  the  plain- 
tiflf,  which  is  not  legal  evidence,  The  alleged  intentional  misrepresentations  of 
the  deceased,  and  his  statement  to  the  plaintiff  that  he  resided  in  Lafayette, 
when  in  fact  he  kept  a  cabaret  near  the  St.  Mary's  market,  so  far  from  bene- 
fiting the  plaintiff,  raises  a  very  strong  presumption  that  he  had  no  intention  to 
renoonce  any  rights  he  might  have  acquired  by  lapse  of  time,  or  otherwise. 

Judgfnent  affirmed^ 
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Jones  v.  Fexlowes  Qt  al. 

Wbere  cotton  leixed  nnder  execation  by  ooosent  of  parties  is  ibipped  by  the  iberiff  to  fac- 
tors residing  in  another  parish  fer  sale,  and  the  latter  accept  the  consig^nment  with  know- 
ledge cf  the  capacity  in  wbich  the  sheriff  held  the  property,  tbey  cannot  refuse  to  pay  over 
tbe  proceeds  on  the  groond  of  a  claim  for  sapplies  furnished  to  the  plantation  on  which  the 
cotton  was  produced ;  nor  can  they  question  the  sheriff's  authority  to  send  the  property 
beyond  his  bailwick.  Any  priviiege  for  supplies  claimed  by  them  mast  be  asserted  before 
tile  oourt  onder  whose  process  the  sheriff  holds  the  cotton.  In  such  a  case  compensation 
cannot  take  place ;  the  parties  not  being  indebted  to  each  other.    C.  C.  2203. 

APPEAJL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J* 
Wren/,  for  the  plaintiff.   Molly  ler  the  appeUants.     The  judgment  of  the 
eonrt  was  pronounced  by 

Slideli.,  J.  This  is  an  action  to  recover  the  nett  proceeds  of  certain  cot^ 
ton  shipped  to  defendants,  commission  merchants,  by  the  plaintiff,  as  sheriff  of 
the  parish  of  Caddo.  It  appears  that  the  cotton  had  been  seized  by  the  sheriff 
vnder  an  execution,  and,  instead  of  a  sale  in  the  ordinary  manner,  he  shipped  it, 
by  agreement  of  parties,  to  the  defendants,  with  instructions  tosell  it  and  await 
his  further  orders.  Such  in  substance  is  the  result  of  the  evidence.  The  de- 
fendants refuse  to  pay  over  the  proceeds,  on  the  ground  ef  a  claim  for  supplies 
{nmished  to  the  plantation  upon  which  the  cotton  was  produced. 

The  defendants  when  they  accepted  the  consignment  were  aware  that 
phintiff  held  it  as  a  legal  custodian,  and  expected  them  to  answer  accordingly 
fbr  the  proceeds.  If  they  were  dissatisfied  with  the  terms  of  the  consignmentr 
they  should  have  rejected  it.  Having  accepted  .it  without  reservation,  they 
most  carry  out  their  contract  by  paying  over  the  proceeds  to  the  sherifi ;  and, 
if  they  haye^  a  privilege  for  supplies,  must  prosecute  it  before  the  court  at  Cad* 
do,  under  whose  process  the  sheriff  holds.  We  do  not  think  thatr  under  the 
circamstances,  the  defendants  have  a  right  to  raise  the  question  of  the  sheriff's 
anthority  to  send  the  property  out  of  his  bailwick. 

This  is  not  a  ease  in  which  compensation  can  take  phce,  because  the  plain- 
tiff, the  consignor  of  the  property,  and  the  defendants  are  not  indebted  to  each 
other.  The  plaintiff  represents,  it  is  true,  the  owner  of  the  plantation,  who  is 
die  alleged  debtor  of  the  present  defendants ;  but  he  also  represents  the  seizing 
creditors.      See  Civil  Code,  art.  2203.    Merlin,  verh»  Compensation,  §  III. 

Judgmenl  affirmed^ 
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~~  Damages  cannot  be  recovered  by  the  owner  of  a  steamer  for  ii^aries  sustained  by  a  collision 

with  another  boat,  though  the  latter  was  greatly  in  fault,  where  the  collision  might  have 
been  avoided  by  ordinary  care  on  the  part  of  those  in  charge  of  plaintiff's  boat 
Where  a  collision  takes  place  between  steamers  engaged  in  racing,  the  owners  of  neither 
boat  will  be  allowed  to  recover  damages  for  any  iiyary  sustained,  however  gross  the  fault 
of  those  in  charge  of  the  other  boat. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge,  J. 
Randall,  for  the  plaiotiif,  cited  C.  C.  2294.  C.  P.  1.  Abbott  on  Ship- 
ping, p.  238.  Story  on  Bailments,  §  611.  Lovjry  v.  Steamer  Portland,  1  Law 
Reporter,  313.  Bartletle,  for  the  appellants,  cited  C.  C.  2299.  Myers  v.  Perry, 
I  An.  R.  372.  8  Mart.  N.  S.  504.  8  La.  539.  The  judgment  of  the  court 
was  pronounced  by 

S  LI  DELL,  J.  This  is  an  action  brought  bj  the  plaintiff,  charterer  of  the 
steamer  Edna,  against  the  master,  pilot  and  owners  of  the  steamer  Westwood,  to 
recover  the  amount  of  damages  arising  from  a  collision.  The  plaintiff  alleges 
that  the  officers  and  crew  of  the  Edna  did  every  thing  in  their  power  to  avoid 
a  collision,  and  were  not  guilty  of  any  fault ;  and  that  the  collision  and  loss  were 
caused  by  the  negligence  and  unskilfulness  of  those  in  charge  of  the  We'btwood. 
The  court  gave  the  plaintiff  judgment  for  $326  50,  and  the  defendants  have 
appealed. 

It  appears  that  these  steamers  were  making  a  trip  from  Biloxi  to  New  Or- 
leans, each  having  a  considerable  number  of  passengers.  The  Edna  left  Biloxi 
a  short  time  before  the  Westwood.  and  as  they  approached  the  entrance  of 
Pass  Christian,  the  latter  attempted  to  pass  the  former,  coming  close  alongside 
on  the  starboard  or  shore  side — so  close  that  the  vessels  were  almost  touching. 
A  witness,  who  was  a  passenger,  declared  that  he  could  have  shaken  hands 
with  a  person  on  the  other  boat.  They  ran  in  this  position  for  about  an  hour* 
the  passengers  conversing  together  on  the  chances  of  a  collision,  and  the  wo- 
men and  children  being  in  a  state  of  alarm.  At  length  the  bell  of  the  West- 
wood  rang,  and  her  engine  stopped.  She  fell  nearly  astern ;  but  before  the 
two  vessels  were  quite  clear,  the  engine  was  again  in  motion,  and  the  former 
position  was  resumed.  The  collision  took  place  shortly  after,  by  the  West- 
wood  striking  her  bows  against  the  Edna  on  the  after  part  of  the  wheel  house, 
her  engine  having  been  again  stopped  a  few  seconds,  but  too  late  to  avoid  mis- 
chief. The  wheel-house  and  wheel  of  the  Edna  were  broken ;  unable  to  pro- 
ceed, she  drifted  towards  the  shore,  and  anchored  or  touched  the  bottom.  The 
Westwood  proceeded  on  her  voyage,  offering  no  assistance.  At  the  entrance. 
Pass  Christian  is  a  mile  in  width,  and  the  two  boats  were  at  the  time  of  the 
collision  in  sight  of  the  wharf  at  Pass  Christian,  distant  about  half  a  mile.  The 
immediate  cause  of  the  collision  was  considered  by  the  district  judge  as  left  io 
doubt.  The  witnesses  on  one  side  deposed  that  the  Westwood  sheered  into 
the  Edna,  while  the  witnesses  on  the  other  side  as  positively  swore  that  it  was 
the  Edna  which  sheered  into  the  Westwood.  The  district  judge  expressed 
his  decided  censure  and  condemnation  of  both  masters;  declaring  himself 
satisfied  **that  the  motive  with  the  captains  was  to  reach  the  wharf  first  to  catch 
the  passengers,  for  which  purpose  they  recklessly  pressed  their  boats  regard- 
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]eB8  of  consequences/*  He  gave,  however,  apparently  with  serious  reluctance, 
a  judgment  in  favor  of  the  plaintiflf.  He  woa  of  opinion  that  an  attempt  to  pass 
ought  not  to  be  made  in  a  narrow  channel ;  tliat*  if  passing  was  justifiable,  it 
should  have  been  attempted,  not  by  running  inside  of  the  Edna,  but  by  giving 
her  a  sufficient  birth  and  running  to  seaward,  where  it  was  shown  the  Pass  was 
a  mile  wide,  with  plenty  of  water.  **  If,"  said  the  judge,  **  she  chose  to  run 
between  the  Edna  and  the  land  in  the  inner  side  of  the  channel  for  the  purpose 
of  first  reaching  the  wharf,  she  risked  the  collision  which  has  taken  place,  and 
must  bear  the  consequences.'^ 

We  entirely  concur  with  the  district  judge  in  the  view  he  has  taken  of  the 
facts  of  this  case,  but  are  unable  to  assent  to  the  legal  conclusion  deduced  from 
&em.  It  may  be  conceded  that  the  captain  of  the  W'estWdod  committed  a 
gross  &nlt  in  running  his  steamer  inside  of  the  Edna;  and  yet  it  by  no  meantf 
ibibws  that  the  plaintiff  should  be  maintained  in  his  action.  The  question  still 
remains,  could  the  plaintiff,  with  ordinary  care,  have  avoided  the  collision?  Was 
there  a  proper  prudence  exhibited,  under  the  circumstances?  Such  a  pru- 
dence as  must  be  exacted  from  every  man,  and  especially  from  those  to  whom 
the  lives  and  property  of  others  are  entrusted  ?  The  district  judge  has  pro^ 
perly  characterised  the  conduct  of  both  masters  as  censurable  and  reckless. 
The  spectators  of  this  scene  had  been  expecting  a  collision  for  sometime  previ-* 
oosly,  and  its  danger,  instead  of  decreasing,  was  becoming  more  imminent^ 
When  the  captain  of  the  Edna  saw  that  the  rival  boat  was  pertinaciously  vio^ 
lating  the  usage  and  pressing  for  the  inner  side  of  the  channel,  he  had  no  right 
obstinately  to  persevere  in  his  coarse  because  the  other  party  was  in  faults 
Ha  should  have  abandoned  his  course  and  yeilded  his  right,  in  order  to  secure 
the  safety  of  his  vessel  and  passengers.  Thei'e  is  not  the  slightest  reason  to 
suppose  that  the  collision  might  not  have  been  avoided,  if  the  officers  of  the 
Edna  had  chosen  to  desist  from  the  race  in  which,  as  said  by  the  district  judge^ 
both  parties  **  recklessly  pressed  their  boats  regardless  of  consequences." 

We  held  in  Meyers  v.  Perry,  1  Ann.  Rep.  p.  374,  that  a  party  cannot  be 
heard  as  plaintiff  who  has  contributed  to  the  collision  by  his  own  negligence  or 
improper  management;  and,  after  a  careful  re- examination  of  the  authorities, 
we  find  DO  reason  to  depart  from  the  doctrine. 

In  BtUlerfield  v.  Forrester ,  11  East,  60,  the  rule  was  very  forcibly  stated  by 
Lord  Ellenborough.  The  defendant  had  put  an  obstruction  in  the  road,  over 
which  the  plaintiff  fell.  But  it  appeared  that  he  was  riding  with  great  violence 
and  want  of  ordinary  care,  otherwise  he  might  have  avoided  the  obstruction. 
it  was  then  said,  a  party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  foult  of  another  and  avail  himself  of  it,  if  he  do  not  himself 
ose  common  and  ordinary  caution  to  be  in  the  right.  In  cases  of  persons  riding 
upon  what  is  considered  the  wrolig  side  of  the  road,  that  would  not  authorise 
another  purposely  to  ride  up  against  them.  One  person  being  in  fault  will  not 
dispeose  with  another's  using  ordinary  care  for  himself.  Two  things  must  con- 
cur to  support  this  action — an  obstruction  on  the  road  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff. 

In  Handyside  v.  Wilson  it  was  urged  by  counsel  that,  there  was  no  law  of 
the  sea  or  the  road,  by  which  a  person  is  justified  in  adhering  to  a  imrticular 
course  where  it  will  be  productive  of  mischief;  and  the  court  sustained  that 
view.     3  Carrington  6c  Payne,  528. 

In  Vdnderplank  v.  Miller,  1  Moody  and  Malkin  171,  it  was  proved  that  the 
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defeDdanfs  vessel,  if  carefiilly  navigated,  might  have  avoided  the  plaintiff '0 
vessel,  which  was  lying  at  anchor  in  the  Thames.  Bnt  there  was  also  evidence 
that  the  whole  of  the  crew  of  the  plaintiff's  vessel  were  below  at  the  time  of 
the  accident,  and  that  ii  any  of  them  had  been  on  deck,  they  might,  by  a 
alight  shifting  of  her  position  as  she  lay  at  anchor,  have  avoided  the  shock,  and 
the  accident  would  not  have  happened.  Lord  Tenterden  told  the  jury  that  if 
they  thought  there  was  want  of  care  on  both  sides,  the  action  could  not  be 
maintained. 

So  in  Luxfordy.  Large,  5  Carr.  &  Payne,  437,  Lord  Denman  told  the  jniy 
that,  to  find  for  the  plaintiff  they  must  be  satisfied  that  the  plaintiff  was  not  in 
fault,  and  did  not  contribute  to  his  misfortune  by  his  improper  management  of 
the  boat. 

The  same  doctrine  has  been  repeatedly  recognised  in  various  States  of  this 
Union,  and  in  this  State.  In  Fleytas  v.  Ponchartrain  Railroad  Co,  IS  La.  339, 
the  plaintiff's  action  was  for  the  value  of  a  slave  killed  by  the  steam-car's  running 
over  himb  It  was  proved  that  the  slave  was  lying  upon  the  railroad,  either 
asleep  or  drunk.  It  was  also  not  improbable,  under  the  evidence,  that  the  cars 
could  have  been  stopped  before  reaching  the  negro,  by  timely  effort.  But  the 
court  gave  judgment  for  the  defendants,  saying  thftt  if  the  slave  fell  asleep  on 
the  road  he  was  guilty  of  great  neglect,  and  if  he  was  disabled  from  taking  care 
of  himself  by  intoxication  his  owner  could  not  expect  compensation  for  him. 
So  also  in  Lesseps  v.  Ponchartrain  Railroad  Co.  where  the  evidence  ^s  that 
a  slave,  mules,  and  cart  were  run  over  and  destroyed,  through  the  fault  and 
folly  of  the  slave  in  driving  across  the  railroad  when  the  cars  were  approaching 
and  near,  it  was  held  that  the  owner  could  not  recover,  although  it  was  con- 
sidered that  the  defendants  had  acted  indiscreetly,  in  running  their  cars  rapidly 
in  a  crowded  street. 

We  are  therefore  clearly  of  the  opinion  that  the  persistance  of  the  plaintifi*g 
ofiicers  and  crew  in  maintaining  a  hazardous  position  under  the  circumstances 
stated,  is  not  excused  by  the  gross  fault  of  the  other  steamer.  Their  own  ob- 
stinacy and  imprudence  must  be  considered  as  having  contributed  to  a  collision, 
which  with  ordinary  oare  they  might  have  avoided.  The  practice  of  racing, 
which  has  become  so  common  on  our  waters,  is,  in  our  opinion,  highly  danger- 
ous and  reprehensible ;  and  when  a  collision  takes  place  between  boats  thus 
engaged,  they  must  not  expect  any  relief  at  our  hands. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversed, 
and  that  their  be  judgment  for  the  defendants,  with  costs  in  both  courts. 
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The  State  v.  Howell. 

The  delivery  to  the  priioner  of  a  list  of  penooa  drawn  to  serve  as  jurors,  a  large  proportion 
of  whom  had  been  either  previonsly  excased  from  serving,  or  were  not  summoned,  or  were 
exempted  from  serving  as  jarors,  and  had  made  known  their  caasesof  exemption,  tfaoogii 
it  contain  among  the  rest  the  names  of  all  the  jarors  who  are  to  serve  on  the  prisoner's  trial* 
is  not  a  compliance  with  the  letter  or  spirit  of  sec.  35  of  the  stat.  of  4  May,  1805.  Per  Curiam  .- 
The  object  of  the  statute  is  to  enable  the  accused  to  enquire  into  the  characters  of  the  jurors 
by  whom  he  is  to  be  tried,  and  to  prepare  his  challenges ;  and  a  list  containing  other  names 
than  those  of  the  jurors  really  to  be  presented  on  the  trial,  necessarily  tends  to  embarrass 
the  prisoner  in  preparing  his  challenges,  and  thus  defeats  the  ends  of  the  law. 

Serried  on  the  prisoner  of  a  copy  ol  an  indicQaent,  UBaccompazued  with  the  finding  of  Cho 
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State 
gnnd-JQiy,  ii  not  a  compliance  with  sec.  35  of  the  itat  of  4  May,  1805,  which  reqoiref  that  9. 

the  prisoner  ghall  have  a  copy  of  the  entire  instrument  lerved  on  him.   Per  Curiam:  The      Howell. 
finding  of  the  grand-jory  miuthe  endoned  on  the  hUl ;  Uie  endorsement  is  a  part  of  the  in- 
dictment, rendering  it  a  complete  accosation  against  the  prisoner. 
A  prisoner  does  not  waive  his  right  under  sec.  35  of  stat  4  May,  1805,  to  have  deUTered  to  him 
a  copy  of  the  indictment  and  Ust  of  Jnsora  two  days  before  his  trial,  by  pleading  withont 
claiming  it. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Elmore,  Attorney  General,  for  the  State.  In  England,  under  the  statutes 
of  7  Wm.  Ill,  ch.  23,  sec.  1,  and  7  Anne,  ch.  21,  sec.  13,  a  copy  of  the  indict- 
in  ent  has  to  be  served  on  the  prisoner  ten  days  before  his  arraignment ;  and  if 
he  pleaded  without  a  copy,  or  to  a  defective  copy,  it  was  considered  a  waiver  of 
his  right  to  a  copy.  See  1  East.  Ill — 5.  Hawkins,  P.  C.  b.  2,  chs.  28,  39, 
40.  East.  P.  C.  113.  Foster's  Crown  Law,  227.  1  Chitty,  404—5.  UniUd 
States  V.  Carter^  4  Mason,  240 — 4.  UniUd  Stales  v.  Hare,  note,  2  Wheeler, 
304 — 5.  As  to  the  necessity  for  endorsing  the  finding  of  the  grand-jury  on  the 
back  of  the  indictment,  see  Burgess  v.  Commonwealtk,  2  Virginia  Cases,  483. 
Preaitx  and  FouUumze,  for  the  appellant,  relied  on  the  stat.  of  4  May,  1805, 
s.  35.     The  judgment  of  the  court  was  pronounced  by 

KiKe,  J.     The  defendant  was  indicted  for  murder,  and  on  his  arraigment 
pleaded  not  guilty.    By  law  he  was  entitled  to  a  copy  of  the  indictment,  and  to 
a  fist  of  the  jurors  by  whom  he  was  to  be  tried,  two  days  before  his  trial.    Aftef 
his  arraignment,  a  copy  of  the  indictment  was  delivered  to  him,  which  exhibited 
no  finding  of  the  grand-jury,  although  certified  by  the  clerk  to  be  correct.    He 
was  also  served  with  a  list  of  one  hundred  and  eight  names,  headed  **  List  of 
Jurors  drawn  to  serve  during  the  term  of  June,  1847*' ;  and  with  a  further  list 
of  forty-eight  names,  beaded  **  List  of  additional  jurors  drawn  to  serve  during 
the  term  of  June,  1847.^'    These  lists  comprised  the  names  of  all  those  who 
were  originally  drawn  to  serve  as  jurors  for  the  term,  and  of  two  additional 
drawings  ordered  by  the  judge,  in  consequence  of  the  large  number  who,  from 
various  causes,  were  not  in  attendance  on  the  court.      On  the  day  of  trial  a 
third  list  was  delivered  to  the  prisoner,  of  thirty-six  jurors,  whom  he  was  in* 
formed  were  to  be  presented  to  him,  and  from  whom  alone  the  jury  was  to  be 
selected.     These  thirty-six  jurora  were  included  in  the  two  lists  previously 
served  on  the  prisoner,  and  of  the  several  drawings  were  the  only  jurors 
present.     The  counsel  for  the  accused  objected  to  going  to  trial,  on  the  ground 
that  the  prisoner  had  not  been  served  widi  a  true  list  of  the  jurors — ^that  the 
fists  delivered  to  him  included  the  names  of  a  number  of  persons  whom  the 
sheriiT  returned  as  not  found,  and  of  otbera  who  had,  for  sufficient  reasons,  been 
excused  from  serving ;  which  facts  were  known  to  the  clerk  and  sheriff  before 
the  lists  were  prepared  or  served ;  that  these  lists  were  calculated  to  mislead 
and  coDfuse  the  prisoner  in  preparing  his  challenges,  and  violated  the  satutes. 
He  farther  objected  that  he  had  not  been  served  with  a  true  copy  of  the  in- 
dictment.   These  objections  were  overruled  by  the  district  judge  ;  the  prison- 
er was  pat  upon  his  trial  immediately,  was  found  guilty,  and  from  the  judgment 
of  the  court  has  appealed. 

The  statute,  the  benefit  of  which  the  defendant  complains  that  he  has  been 
deprived  of,  provides  that,  in  certain  cases,  the  prisoner  **  shall  have  a  copy  of 
the  indictment  and  list  of  the  jury  which  are  to  pass  on  his  trial,  delivered  un- 
to him  at  least  two  entire  days  before  he  shall  be  tried."  Bui.  6c  Cur.  Dig. 
p.  348,  sec.  3a*    The  object  of  the  law  in  directing  a  list  of  the  jurors  to  be 
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Statr  famished  to  the  accused  is,  to  enable  him  to  encjuire  into  the  characters  of  the 
HowKLi.  judges  by  whom  he  is  to  be  tried,  apd  to  prepare  his  challenges.  The  short 
time  allowed  him  for  making  this  preparation  is  provided  vith  reference  to  the 
limited  number  of  the  jurj.  The  prisoner  is  not  left  during  the  brief  inter- 
val granted  for  this  purpose  to  prosecute  a  doubtful  eaquirj  through  the  com- 
munity at  large  into  the  characters  of  persons  who  are  not  to  be  presented  to 
hina,  and  for  which  the  time  allowed  would  be  wholly  inadequate,  but  may  con- 
fine himself  with  more  certainty  to  a  tm\\  number  of  jurors,  whom  he  may 
reasonably  expect  to  be  offered  to  him  on  the  trial.  A  list  containing  other 
;iames  than  those  of  the  jucorjs  who  are  really  to  be  presented  .on  the  trial, 
necessarily  tends  to  embarrass  the  accused  in  his  searches  for  information,  and 
to  confuse  him  in  preparing  his  challenges,  and  thus  defeats  the  ends  .of  the  law, 
^uch  a  list  is  not  a  corapUance  with  either  the  letter  or  the  spirit  of  the  statute, 
although  it  may  at  the  same  time  contain  ;the  names  of  all  the  jurors  who  are  to 
pass  on  the  prisoner's  Uial.  The  list  served  on  the  prisoner  in  jthe  present  in- 
stance contained  the  names  of  one  hundred  and  fif^^six  persons,  of  whom  one 
hundred  and  .twenty  had  either  been  previously  excused,  or  were  not  summoned, 
or  were  exempted  by  law  from  serving  fin  juries,  and  made  known  their  causes 
of  exemption.  It  was  known  to  the  ofiicers  of  the  court  at  the  time  that  the 
lists  were  served,  that  those  .one  hundred  and  twenty  person^  would  not  be  in 
attendance^  or  o0ered  to  the  prisoner  at  the  trial.  They  were  as  though  they 
had  never  been  drawn  or  summoned ;  and,  with  equal  propriety,  the  names  of 
any  other  one  hundred  and  twenty,  or  greater  number,  of  citizens  might  have 
been  inserted  in  the  lists. 

It  is  urged  that,  if  this  construction  be  ^ven  to  the  statute,  a  prisoner  whose 
trial  is  assigned  for  jthe  commencement  of  the  term,  before  it  can  possibly  be 
known  how  many  of  the  panel  will  be  in  attendance,  may  decline  going  to  trial 
if  the  whole  number  of  jurors  contained  in  the  list  delivered  to  him  be  not  in 
attendance.  A  just  interpretation  of  the  statute  does  not,  in  our  opinion,  lead 
to  this  consequence.  The  inconvenience  to  which  the  prisoner  may  be  sub- 
jected in  the  event  of  the  failure  of  jurors  to  attend  j^om  unforeseen  causes*  is 
one  to  which  he  must  necessarily  submit  while  deriving  the  benefits  of  theatat- 
ute.  It  is  one  of  those  unavoidable  evils  which  no  legislative  foresight  can  pro*- 
yide  against,  but  can  never  be  serious,  the  number  of  jurors  selected  a;t  Aach 
drawing  being  limited.  The  object  of  the  law  will  be  fulfilled,  if  the  prisoner 
be  furnished  with  a  list  which  is  correct  at  the  t^me,of  its  delivery.  Sujch  a  list 
was  not  furnished  in  the  present  instance^ 

The  second  objection  urged  by  the  appellant,  is  equaHy  fatal  to  the  regularit^r 
of  the  proceedings  in  the  court  below.  The  finding  of  the  grand-jury  must  be 
endorsed  on  the  bill.  This  endorsement  is  a  part  of  the  indictment,  and  renders 
it  a  complete  accusation  against  the  prisoner.  Com.  Dig.  A.  4  Black.  Com.  d05« 
1  Chitty,  C.  L.  324.  A  copy  which  omits  this  indispensable  part  of  the  indict- 
ment is  imperfect,  and  is  not  a  £opy  within  the  intendment  nf  the  act,  which 
contemplates  that  the  prisoder  shall  have  a  true  copy  of  the  entire  instrumenu 

But  it  is  urged  that  the  prisoner  was  entitled  to  the  copy  before  his  arraigUm 
ment,  and  having  pleaded  without  claiming  it,  he  waived  the  right  nf  insisting  on 
its  delivery  ,and  we  ai*e  referred  in  support  nf  this  position  to  the  uniform  inter- 
pretation given  by  the  english  judges  to  ^  statutes  of  7  W.  Ill,  ch.  3,  §1,  and 
7  Anne,  ch.  21,  §11,  which  provide  for  the  delivery  to  the  prisoner  before  trials 
in  certain  cases,  of  a  copy  of  the  indictment  and  list  of  jurors.    It  has  beoQ 
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long  settled  under  those  statutes  that  the  prisoner  is  entitled  to  the  copy  before 
arraignment^  and  that  after  pleading  it  is  too  Jate  to  object  to  the  want  of  a  copy 
or  to  any  insufficiency  in  it.  1  East.  P.  C.  123.  I  Chitty  C.  P.  405.  The  act 
of  Congress  upon  this  subject  declares:  **  That  any  person  who  shall  be  accused 
and  indicted  of  treason,  shall  have  a  copy  of  the  indictment  and  a  list  of  the 
juxy  and  witnesses  to  be  produced  on  the  trial  for  proving  the  said  indictment, 
mentioning  the  names  and  places  of  abode  of  such  witnesses  and  jurors,  deliv- 
ered unto  him  at  least  three  entire  days  before  he  shall  be  tried  for  the  same ; 
and  in  other  capit;^!  offences  be  shall  haye  a  copy  of  the  indictment  and  list  of  the 
jary  two  entire  days  at  least  before  the  trial,  Aat  of  1790,  ch,  9,  sec.  29.  AU 
that  part  of  our  statute  which  relates  to  the  copy  of  the  indictment  and  list  of 
the  jury,  has  been  taken  literally  from  this  act  of  Congress.  In  ttie  case  of 
the  United  States  y.  Curtis^  a  copy  of  the  indictment  was  served  on  the  pris- 
oner after  his  arraignment,  but  more  than  two  days  before  his  trial  by  the  jury.  A 
motion  was  made  for  a  new  trial  and  an  arrest  of  judgment,  on  the  grounci  that 
the  copy  had  not  been  delivered  two  days  before  the  arraignment.  The  ques« 
tioo  presented  involved  an  enquriry  into  the  meaning  of  the  words  which  occur 
in  the  act  of  Congress-^*  ^before  he  shall  be  trie  J"  and  ^*  before  trial ".  The 
statute  was  compared  with  those  of  William  and  of  Anne,  and  Mr.  Justice  Story, 
in  an  elaborate  opinion,  in  which  the  whole  law  on  this  subject  was  reviewed, 
said,  that  ^*we  are  clear  in  the  opinion  that  upon  the  statute  itself  the  true 
meaning  is  that  the  copy  should  be  delivered  two  days  before  the  cause  is  tried 
by  the  jury,  and  not  before  the  party  is  arraigned  on  the  indictment ;"  and  the 
reasoDing  upon  which  he  founds  his  conclusions  appears  to  us  unanswerable* 
He  demonstrates  clearly  that  the  interpretation  given  to  the  words  **  before  he 
shall  he  tried"  in  the  statutes  of  W.  and  A*  was  forced  upon  the  english  courts 
in  consequence  of  a  clause  in  the  first  of  them,  declaring  the  object  of  the  copy 
to  be  to  enable  the  prisoner  to  **  advise  with  counsel  thereupon,  to  plead,  and 
make  his  defence".  This  avowed  purpose  of  the  statute  would  be  defeated  un« 
less  the  prisoner  was  furnished  with  the  copy  before  his  arraignment,  as  he  ie 
required  to  plead  instanter  on  being  arraigned.  This  explanatory  clause  which 
governed  the  interpretation  of  the  english  statutes  in  relation  to  the  time  of 
delivering  the  copy  does  not  occur  in  the  act  of  Congress,  nor  in  the  statute  of 
this  State.  In  concluding  his  remarks  on  this  head  Judge  Story  says :  **  There 
is  no  reason  to  suppose  that  the  learned  (english)  judges  would  have  given  a 
different  exposition  firom  that  which  we  think  the  true  one  of  the  act  of  Congress, 
if  the  language  had  been  in  all  respects  the  same  as  ours.  In  point  of  authority, 
then,  there  is  nothing  binding  on  the  conscience  of  the  court,  or  that  justifies  it 
in  abandoning  the  natural  sense  of  the  words  used  in  the  act  of  Congress." 
P.  244.  This  authority  is  conclusive.  The  prisoner  was  entitled  to  a  copy  of 
the  indictment  two  days  before  the  trial  by  the  jury,  and  his  right  to  claim  it  was 
not  forfeited  by  pleading  before  it  was  delivered. 

It  is  dierefore  ordered  that  the  judgment  of  the  district  court  be  reversed,  and 
the  verdict  of  the  jury  set  aside.  It  is  further  ordered,  that  the  cause  be  rd* 
Hianded  for  a  new  trial  according  to  law* 


Statx 

V. 
HOWBLL. 
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Marrero  et  al.  v.  Nunez  et  al. 

A  contianance  should  be  granted  where,  from  anforseen  illness,  the  only  counsel  of  a  party 
is  nnable  to  attend  at  the  trial,  and  the  case  is  a  complicated  one,  and  his  clients  are  absent, 
residing  at  a  distance  from  the  place  of  trial,  and  there  is  no  reason  to  believe  that  the  ap< 
plication  for  a  continaance  was  made  for  delay.  The  fact  that  a  case  had  been  long  pend- 
ing, willnot  aothorise  the  refusal  of  a  continuBiice,  where  the  .delay  does  not  appear  to  be 
impotable  to  the  party  applying  for  it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
D,  SegherSf  for  the  appellants,  contended  that  the  case  should  have  heea 
continued  below,  and  that  it  cannot  now  be  tried  upon  its  merits,  citing  Barry 
V.  Louisiana  Insurance  Co,,  12  Mart.  484 ;  Patin  ▼.  Po}^dras,B  Mart.  N.  S. 
639.  Prtston,  for  Ihe  <defendajat8.  The  judgment  of  the  court  was  pronoun- 
ced bjT 

KiiTG,  J.  On  the  day  fixed  for  the  trial  of  this  cause,  in  the  court  below,  an 
application  was  made  for  a  continuance,  on  the  ground  that  Dominiqut  Seghers^ 
the  onlj  ceunsel  for  the  plaintiffs,  was  nnable,  from  indisposition,  to  be  present 
at  the  trial.  The  application  was  supported  by  the  affidavit  of  Julien  Segkers, 
who  deposed,  that  his  father,  D.  Segkers,  had  attended  the  trial  of  a  cause,  for 
several  hours,  on  the  Saturday  previous,  although  at  the  time  indisposed ;  that, 
on  the  following  day,  his  indisposition  increased,  and  had  since  become  so  seri- 
ous as  to  prevent  him  from  leaving  his  house ;  that  he  was  the  only  counsel  of 
the  plaintiffs,  who  were  in  the  parish  of  St.  Benard,  twentj  or  thirty  miles 
distant ;  that  they  were  two  poor  to  employ  other  counsel ;  and  that  the  suit 
was  intricate,  and  could  not  be  safely  tried  by  other  counsel,  without  a  great 
deal  of  explanation.  The  application  was  overruled  on  the  ground,  that  the 
cause  had  been  too  long  pending  to  grant  the  continuance  ;  a  bill  of  exceptions 
was  taken  to  the  opinion  of  the  judge.  The  trial  proceeded  in  the  absence  of 
the  counsel  of  the  piaintiffa,  and  a  judgment  was  rendered  in  favor  of  the  de- 
fendants. The  plaintiffs  have  appealed.  It  is  contended,  on  the  part  of  the 
defendants,  that  the  counsel  of  the  plaintiffs  has  become  so  infirm,  from  advan- 
ced years,  that  his  clients  could  not  reasonably  have  calculated  upon  his  trying 
their  cause ;  that  this  is  so  notorious,  that  it  should  have  induced  them  to  em- 
ploy other  counsel ;  that,  in  view  of  this  fact,  which  was  known  to  the  judge, 
And  of  the  long  pendency  of  the  suit,  a  sound  discretion  was  exercised  in  re- 
fueing  the  continuance. 

The  record  does  not  disclose  the  fact,  that  the  infirmities  of  the  plaintiffs* 
counsel  prevented  him  from  attending  to  his  professional  business  generally, 
nor  chat  they  had  become  so  notorious  as  to  warn  the  plaintiffs  of  the  necessity 
for  employing  other  counsel.  It  appears,  on  the  contrary,  that  but  a  few  days 
previously  he  had  tried  a  cause,  the  investigation  and  argument  of  which  oc- 
cupied many  hours.  Besides,  the  judge  has  not  based  his  refusal  on  the  ground 
•of  the  known  infirmities  of  the  attorney  of  the  plaintififs  :  but  of  the  long  stand- 
ing of  the  suit.  The  facts  of  this  case  present  a  much  stronger  claim  for  a 
continuance,  than  those  in  the  case  of  Patin  v.  Poydras,  5  Mart.,  N.  S.  639. 
Indeed,  more  urgent  grounds  could  not  well  be  presented,  than  the  inability,  from 
imfordseen  illness,  of  the  only  counsel  of  the  parties,  to  try  a  complicated  cause 
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of  which  he  had  had  the  sole  management  for  manj  years,  his  clients  being 
absent  on  the  day  of  trial,  and,  if  present,  too  poor  to  employ  other  connsel. 
The  proYions  delays  which  have  caused  the  suit  to  linger  on  the  docket,  do 
not  appear  to  be  imputable  to  the  attorney  of  the  plaintiffs ;  nor  does  any  fact 
disclosed  by  the  record,  create  a  suspicion  that  more  delay  was  the  object  of 
the  application.  In  our  opinion,  the  judge  erred  in  refusing  a  continuance ; 
and  justice  requires  that  the  case  be  remanded  for  a  new  trial. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  case  be  remanded  to  be  proceeded  with  according  to  law.  The 
appellees  paying  the  costs  of  this  appeal. 


6S 


Marrbro 

V. 
NUHXZ. 


Dalet  'V.  Cunningham. 

A  judgment  cannot  be  attached  by  a  seizure  in  the  bands  of  the  clerk  of  the  conrt  hy  which 
it  was  rendered,  who  is  merely  a  keeper  of  its  records,  having  no  legal  possession  of,  or 
control  over,  it. 

Where  an  attachment  has  been  levied,  by  seizing  in  the  hands  of  a  person  alleged  to  be  the 
agent  of  a  judgment  debtor  of  defendant,  the  amoont  dae  to  the  defendant,  plaintiff  mtist 
show  the  existence  of  the  Judgment  attached,  the  absence  of  the  judgment  debtor,  and 
the  agency  of  the  person  in  whose  hands  the  seizure  was  made,  in  order  to  establish  legal 
service  of  the  attachment. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Hamner,  for  the  plaintiff.  Waits  and  Spring,  for  the  appellant.  The 
jadgment  of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  has  appealed  from  a  judgment  rendered  against 
him  in  proceedings  by  attachment,  and  assigns,  as  an  error  apparent  on  the 
face  of  the  record,  that  no  property  was  attached,  and  no  legal  service  of  the 
attachment  was  made.  It  is  admitted,  that  there  was  no  personal  service.  The 
return  of  the  sheriff  is  in  these  words :  **  Seized,  generally,  in  the  hands  of  F, 
Gitmare,  clerk  of  the  Fourth  District  Court  of  New  Orleans,  and  particularly 
the  claim  of  defendant  to  the  suit  and  judgment  of  Wm.  Cunningham  v. 
/.  Erwin,  No.  791  of  the  docket  of  the  Fourth  District  Court ;  and  also  same 
day  seized,  generally,  in  the  hands  of  W.  M,  Beale,  attorney  in  fact  of  /.  jEJr- 
vin^  and  particularly  the  said  claim  of  Cunningham  against  the  said  ErwinJ** 
Nodces  of  this  seizure  were  afterwards  served  on  Gilmore  and  Beale. 

It  is  manifest,  that  the  judgment  could  not  be  attached  in  the  hands  of  the 
clerk,  who  is  merely  the  keeper  of  the  records,  and  has  no  legal  possession  of, 
or  control  over,  it.  The  attachment  in  the  hands  of  Erwin's  attorney  in  fact, 
might,  in  certain  cases,  be  valid ;  but  in  order  to  made  it  so,  it  was  necessary  to 
have  shown  the  existence  of  the  judgment  attached,  the  absence  of  Ermn,  and 
the  mandate  of  Bealt*  Of  these  facts  the  record  contains  no  evidence.  We 
are,  therefore,  of  opinion,  that  the  error  assigned  has  been  shown  to  exist ;  and 
that  the  defendant  wa»  not  legally  before  the  court. 

It  is  ordered,  that  the  judgment  be  reversed,  and  that  there  be  judgment  of 
non-suit  against  the  plaintiff,  and  in  favor  defendant,  with  costs  in  both  courts. 
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Goodhue  et  al.  v.  McClarty. 

Defendant  contigDed  tobacco  to  hia  factori  in  New  Orleana,  with  directions  to  forward  it  to 
G.  in  Liverpool,  and  to  send  the  bill  of  lading  to  M.,  defendant's  agent  in  New  York,  and 
to  draw  on  M.  for  the  expenses  and  for  a  certain  sum  to  be  placed  to  defendant's  credit 
A  few  days  after,  defendant  wrote  to  G.,  advising  him  that  he  had  shipped  the  tobacco  to 
his  factors  in  New  Orleans,  to  be  reshipped  to  him,  and  of  his  having  drawn  on  him,  in  fa* 
Tor  M.,  for  a  certain  soul  Two  days  After  defendant  wrote,  plaintiffii  attached  the 
tobacco  in  New  Orleans.  Defendant's  draft  was  forwarded  to  M.,  and  with  it  a  dapli- 
cate  of  the  bill  of  lading  onder  which  the  tobacco  was  consigned  to  defendant's  factors  in 
New  Orleans.  The  draft  was  negoeiated  by  M.,  and  carried  to  the  credit  of  the  defendant, 
in  payment  of  whose  drafts  a  portion  of  the  proceeds  was  disbarsed.  The  draft  was  sab> 
seqnently  accepted  and  paid  by  G.  When  M.  heard  of  the  attachment  he  remitted  the 
balance  of  the  proceeds  of  the  draft  to  G.,  who  intervened  in  the  action,  claiming  the  por- 
tion of  the  bill  not  covered  by  the  remittance  from  M.,  with  commissions  and  interest. 
FlaintiSk  appealed  from  a  judgment  ordering  the  claim  of  the  intervener  to  be  paid  by 
preference  to  their  attachment  Ndd^  that  no  possession  of  the  property  rested  in  M.  or 
G.,  by  the  transmission  and  receipt  of  the  daplicate  bill  of  lading,  it  having  been  made  in 
favor  of  defendant's  factors,  neither  M.  nor  G.  being  named  in  it ;  that  the  object  of  defend- 
ants in  transmitting  it,  was,  to  fortify  his  representation  that  he  had  shipped  to  his  factors, 
with  orders  to  resbip  to  G.-,  that,  in  accepting  the  draft,  G.  acted  on  the  faith  of  defendant's 
reresentations  and  promise  that  the  tobacco  should  go  forward,  and  not  upon  any  posses- 
sion, for  there  was  none ;  that  defendant  never  lost,  in  a  legal  sense,  his  control  over  the 
tobacco,  either  as  to  his  creditors  or  third  persons,  the  consigooes  in  New  Orleans  being 
his  agents,  and  their  posiessions  his,  they*  never  having  been  the  agents  of  the  interve- 
ner ;  that,  at  the  date  of  the  attachment,  the  intervener  had  acquired  no  constructive  posses- 
sion nor  privilege ;  and  that  the  tobacco  was  subject  to  plaintiffs'  attachment  Aliter,  had 
the  consignees  in  New  Orleans  written  to  G.  or  M.,  and  advised  them  of  the  receipt 
of  the  orders,  and  of  their  intention  to  fulfil]  them,  and  the  parties  bad  acted  on 
such  advice ,  or,  perhaps,  had  the  consignees  koown  that  the  draft  on  G.,  had  gone  for- 
ward :  for  an  agent  is  not  chargeable  for  a  breach  of  orders,  if  his  compliance  would  have 
been  a  firan^  upon  otherSi 

APPEAL  from  the  Fourth  District  Cotirt  of  New  Orleans,  Walts,  J.  Brad- 
ford,  for  the  plain  tiffs,  appellants.  Benjamin  and  Micou,  for  the  interve- 
tiors.  Molt,  for  the  garnishees,  who  also  appealed.  The  judgment  of  the 
court  was  pronounced  hj 

Slidell,  J.  The  plaintiffs  are  appellants  from  that  portion  of  the  judgment 
of  the  Commercial  Court  which  awarded  the  sum  of  $1220  37,  with  Jegul 
interest  from  the  2nd  June,  1845,  to  be  paid  to  John  Gilliat  8f  Co.*  intervenorSr 
out  of  the  proceeds  of  the  property  attached  in  this  case.  The  plaintiffs  levied 
their  attachment  on  the  7th  April,  1843,  on  a  quantity  of  tobacco  in  the  handV 
of  Messrs*  Hcwill,  Heran  4r  Co»  of  this  city,  consigned  to  them  by  the  defend-^ 
ant,  Samuel  McClarty*  The  tobacco  was  shipped  on  31st  March,  1843,  at 
Clover  Port,  Kentucky,  on  the  steamboat  Somerville,  and  consigned  to  Hewitt^ 
Heran  if  Co.  The  instructions  oi  McClarty  to  Messrs.  Hewitt^  Heran  Sf  Co* 
were,  to  forward  the  tobacco  to  W.  H.  Gilliat  of  Li?erpool,  and  to  send  the 
bill  of  lading  to  K.  L.  Maitland  4*  Co.  of  New  York,  who  were  the  agents  of 
McClarty  there,  and  on  whom  his  agents  in  New  Orleans  were  directed  to 
draw  for  the  expenses  in  New  Orleans,  and  for  the  further  sum  of  $300,  to  be 
placed  to  the  credit  of  McClarty  in  account.  In  the  postscript  of  the  letter^ 
McClarty  says :  *'  In  drawing  on  Messrs.  Maitland  4*  Co.  for  the  $300,  please 
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do  it  at  sixty  day's  sight.  Yoar  bill  will  be  provided  for  out  of  our  Btertiug  eie-  Goodhub 
change,  sold  by  Messrs.  Maitland  Sf  Co."  On  the  6th  April,  1843,  (which  McClaett. 
was  five  days  after  the  shipment  of  the  tobacco,  and  two  days  before  its  attach- 
ment in  New  Orleans,)  McClarty  wrote  to  John  Gilliat  if  Co.  of  Loidon, 
advising  them  that  he  had  shipped  the  tobacco  to  New  Orleans,  to  be  reshipped 
to  their  address,  and  also  of  his  draft  in  favor  of  MaiUand  S^  Co.-,  for  ^£532^ 
The  dntft  was  forwarded  to  MaiUand  ^  Ca.,  to  be  negotiated  for  account  of  Afc 
Garti/.  A  duplicate  of  the  river  bill  of  hidrng,  under  which  the  tobacco  wa9 
consigned  to  HtwilU  Heran  Sf  Co.^  w*as  also  sent  to  MaiUand  4*  Co.  On  this 
biO  of  lading  was  endorsed  a  memorandum,  that  the  tobacco  Was  to  be  forward' 
ed  to  John  GiUiat  Sf  Co.,  of  London ;  but  it  does  not  appear  by  whom,  nor  at 
what  time,  this  memorandum  was  put  on  the  bill.  It  exhibited  this  memoran- 
dam  when  received  by  MaiUand  S^  Co.;  but  the  memorandum  was  in  a  different 
hand  writing  from  that  in  which  the  bill  was  filled  up.  It  was  probably  put  there 
by  McClarty t  as  a  direction  to  MaiUand  ^  Co.  to  send  it  to  GiUiat  Sf  Co.  On 
the  Idth  April,  1843,  MaiUand  8f  Co.  addressed  a  letter  to  John  CriUiat  4*  Co., 
in  which  they  say :  **  When  bill  of  lading  is  received  from  New  Orleans,  it 
shall  be  duly  forwarded.  We  crave  your  protection  for  McClarty^s  biD,  against 
the  shipment,  for  c€532,  which  we  shaU  negotiate."  The  bill  Was  subsequently 
negotiated  by  MaiUand  4'  Co.,  and  the  proceeds  carried  by  them  to  the  credit  of 
McClarty.  The  hill  was  accepted  by  JohnGiUiat  4*  Co.,  on  the  30th  May,  1843, 
and  paid  in  due  course.  Maitland  4*  Co.  disbursed  a  portion  of  the  proceeds  of 
the  bill,  in  payment  of  the  drafts  of  McClarty,  till  they  heard  of  the  attachment 
of  the  tobacco  in  New  Orleans,  when  they  refused  to  honor  any  further  drafts 
from  him,  but  remitted  tlie  balance  in  their  hands,  amounting  to  «£316,  14,  8,  to 
Jdhn  GULiat  Sf  Co.  For  the  portion  of  the  bill  not  covered  by  those  remittances, 
with  commission  and  interest,  John  Gilliat  4*  Co,  have  intervened. 

The  following  points  are  made  by  the  interveners  :  **  Ist.  That  the  bill  was 
endorsed  and  accepted  upon  the  faith  of  the  bills  of  lading  from  Louisville  to 
New  Orleans ;  and  that  the  possession  of  the  bills  of  lading,  was  possession  of 
the  goods.  2nd.  That  Hewitt,  Heran  4'  Co.,  consignees  in  New  Orleans,  hav. 
ing  received  the  tobacco,  with  instructions  to  ship  to  Liverpool,  and  wiUi  notice 
9/ the  interest  of  Qie  intervenors,  become,  by  accepting  the  consignment,  agents 
of  the  intervenors ;  and  their  possession  must  be  considered  the  possession  of 
the  intenrenors.  3rd.  That  from  the  moment  of  enclosing  the  bills  of  lading 
to  New  York,  and  drawing  the  bills  against  them,  the  control  of  the  defendant 
over  the  merchandise  ceased,  and  the  same  was  no  longer  liable  to  be  attached 
for  his  debts." 

It  is  quite  clear  that  no  possession  of  the  goods  vested  in  MaiUand  4*  Co.  or 
GUlialt  4r  Co.,  by  the  transmission  and  receipt  of  the  duplicate  bill  of  lading. 
That  bill  of  lading  was  in  favor  of  Hewitt,  Heran  4*  Co.  Neither  MaiUand  4*  Co. 
Bor  GilliaU  4*  CO'  were  named  in  it.  The  object  of  McClarty  in  transmitting 
it  WHS,  not  to  vest  any  possession  in  Maitland  4*  Co'^  but  simply  to  fortify  his 
representation  that  he  had  made  a  shipment  to  Hewitt,  Heran  4*  Co.  with  orders 
to  re-ship  to  Gilliatt.  It  is  in  vain  to  suppose  that  either  MaiUand  4*  Co.  or 
GUliatt  4'  Co.  viewed  the  matter  in  any  other  light.  They  knew  that  Heuoitt, 
Heran  8f  Co.  would  take  possession  of  the  goods  on  their  arrival  at  New  Orleans, 
being  the  parties  clothed  under  the  bill  of  lading  with  the  legal  ownership.     In  • 

accepting  the  bill  of  exchange  the  intervenors  acted  on  the  faith  of  McClarty^s 
representation  and  promise  that  the  tobacco  should  go  forward,  and  not  upon 
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GooDHui  any  possession,  for  in  law  there  was  none^  Nor  can  McClarty  be  consider  ei 
IIcClartt.  ^  haying  lost,  in  a  legal-sense,  his  control  over  the  property.  In  a  moral  sense; 
his  control  was  gone,  because  it  would  have  been  a  fraud  on  his  part  to  have  di- 
verted the  shipment.  But  in  law,  he  was  still  the  master,  so  far  as  concerned 
his  creditors  or  third  persons.  Hewitt^  Heran  Sf  Co*  were  his  agents,  and  their 
possession  was  his. 

HetoUt^  Heran  Sf  Co.  cannot  be  considered  as  the  agents  of  the  intervenors,- 
and  holding  for  them.  They  were  the  mors  factors  and  agents  of  McClarty* 
The  letter  of  advice  may  pehaps  be  considered  a»  informing  them  that,  at  that 
time,  McClarty  intended  to  draw  on  England  ogainst  this  merchandise.  But  sup- 
pose the  next  day  he  had  countermanded  his  orders,|and  said  to  Hewitt^  Heran  SfCo.: 
I  have  changed  my  mind,  I  prefer  to  sell  in  New  Orleans— sell  and  send  me  the 
proceeds?  We  are  of  opinion  that  Hewitt^  Heran  if  Co*  would  have  been  bound 
to  obey  his  orders.  Again,  suppose  that,  on  the  7th  April,  1643,  instead  of  the 
sheriff  with  a  writ  of  attachment,  McClarty  had  prssented  himself  at  Hewitt^ 
Jftsran  4*^0*9.  counting  house,  and  had eaid:  Iwilltaketsharge  of  the  tobacco  my- 
self—here is  the  amount  of  your  claims  for  freightv  &c.T  Hemtt,  Hkran  Sf  Cb. 
would  clearly  have  been  bound  to  give  up  the  property  to  him,  and  there  would 
have  been  no  bad  faith  on  thir  part  in  doing  so.  This  is  the  view  of  their  position 
and  duty,  which  Heran  has  stated  in  his  examination  as  a  witness,  and  we  think  it 
not  only  a  practical  but  a  legal  one.  They  were  McClarty* s  agents  only,  and 
knew,  and  were  bound  to,  no  one  else;  The  case  would  have  been  very  differ- 
ent  if  they  had  written  to  GiUiat  8f  Co,  or  MaidandSf  Co.,  and  advised  them  of 
the  receipt  of  the  orders  and  their  intention  to  fulfil  them,  and  the  parties  had 
acted  on  such  advice.  Perhaps  too  it  would  have  been  their  duty  to  hold  on,  and 
they  would  not  have  been  liable  in  damage  to  McCloTty  in  doing  so  and  refusing 
to  recognise  his  control,  if  they  had  known,  in  the  case  supposed,  that  the  draft 
on  QiUiat  4*  Co.  based  on  this  merchandise  had  gone  fbrward ;  for  it  is  a  princi- 
ple of  the  law  of  agency,  that  the  agent  is  not  chargeable  for  a  breach  of  orderst 
if  his  compliance  would  have  been  a  fraud  upon  others. 

Upon  a  careful  consideration  of  this  case  we  are  of  opinion  that,  at  the  date 
of  the  attachment,  no  constructive  possession  had  been  acquired  by  the  inter- 
venors, nor  any  privilege ;  nor  had  any  thing  occurred  which  created  on  tho 
part  of  HewitU  Heran  Sf  Co.  an  implied  obligation  to  bold  the  property  for  their 
benefit,  and  divested  the  control  of  McClarty.  The  property  therefore  was 
subject  to  the  plaintiffs*  attachment. 

So  far  as  the  judgment  of  the  court  below  affects  the  garnishees,  it  appears 
to  us  to  have  been  irregularly  rendered.  There  was  no  traverse  of  the  answers 
of  the  garnishees,  nor  was  the  case  heard  as  to  their  rights.  The  case  ap- 
pears to  have  been  tried  only  as  between  the  plaintiffs,  the  defendants  and  the 
intervenors.  The  action  of  the  court  as  to  the  garnishees  was  without  a  conU9^ 
tatio  litis  or  notice  of  trial,  and  was  premature.  As  the  case  is  presented,  we 
have  not  the  means  of  doing  justice  between  the  garnishees  and  those  opposed, 
to  them  in  interest,  and  shall  remand  the  cause  for  further  proceedings. 

It  is  therefore  decreed  that  so  much  of  the  judgment  of  the  court  below  as 
sustains  the  intervention  of  John  CHlUatt  SfCo.he  reversed,  and  that  said  in^ 
tervention  be  dismissed  at  the  cost  of  the  intervenors.  It  is  further  decreedl 
that  the  judgment  of  the  court  below,  so  far  as  it  affects  the  rights  of  the  gar-> 
nishees  Hewitt,  Heran  Sf  Co.  be  reversed,  and  the  cause  as  to  the  said  garnishees 
be  remanded  for  further  proceedings  according  to  law.  And  it  is  further  de- 
creed that  the  judgment  of  the  court  below,  except  so  far  as  above  set  forth,  bc^ 
affirmed ;  one  half  of  the  costs  of  the  appeal  to  be  paid  by  the  said  Joh9%. 
Gilliatt  4*  Co,  and  the  other  half  by  the  plaintiffs. 
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Latayettb  et  al.  v.  Blanc. 

The  preienUtum  of  a  petition  to  a  ipuiish  intendant  of  the  prorince  of  Loaisiftna  pfayiof 
for  the  grant  of  a  tract  of  land,  which  was  referred  to  the  sonreyor  general  to  report  there- 
OD,  bat  on  which  no  iutfaer  action  had  been  had  at  the  time  of  the  transfer  of  the  territory 
to  the  United  States,  the  petitioner  noTer  having  had  aetaal  possession  of  the  land,  can 
oottfer  no  title  to  it. 

See  1  of  the  act  of  Congress  of  13  April,  1814,  only  oon8nned  titles  to  lands  claimed  bj  Tir- 
tae  of  incomplete  french  or  Spanish  grants  concesaions,  warrants,  or  orders  of  sarve  j, 
granted  prior  to  SO  Dec  1803,  and  baring  a  special  and  definite  location.  It  did  not  con- 
firm any  daim  uisapported  by  written  OTidence  -of  title  emanatmg  from  the  french  or 
Spanish  goremments. 

In  order  that  a  confinnation  may  hare  the  Ibiee  and  eiFect  of  a  patent,  the  description  in  the- 
inftioate  title  or  in  the  act  of  Congress  most  be  sach  as  will  identify  the  land.  If  the  descrip- 
tion win  fit  another  place  as  well  or  better,  it  is  defectire,  and  will  not  protect  the  holder, 
who  can  show  no  original  possession,  against  a  sabseqaent  location  made  under  the  aatbo- 
rify  of  Congress. 

APPEAL  from  the  Parish  Court  of  New  Orleans,  Maunan^  J.    L.  JaniUf 
for  the  appellants.    H.  A.  BuUard  and  Prest^^  for  the  defendant.     The 
judgnaent  of  the  court  was  pronounced  t>y 

RosT,  J.*  This  action  purports  to  be  instituted  against  the  defendant  for 
slandering  the  plaintiffs'  title  to  waste  lands ;  but,  as  the  fact  of  possession  is 
left  in  doubt  by  the  evidence,  we  will  consider  it  as  a  petitory  action.  The 
plaiDtifis  assert  title  to  a  tract  of  land  situated  in  the  rear  of  the  city  of  New 
Orleans,  under  a  patent  issued  in  1825,  on  a  location  made  a  short  time  previously 
in  porsnance  of  the  provisions  of  several  acts  of  Congress  granting  lands  to 
General  La&yette,  for  his  services  in  the  revolutionary  war.  They  allege  that 
the  defendant  claims  title  to  a  portion  of  said  land ;  they  pray  that  he  may  be 
ordered  to  produce  his  title,  if  any  he  have ;  and  finally,  that  they  may  be 
quieted  in  their  title  against  his  pretended  claims.  The  defendant  alleges  that  he 
is,  and  has  been  for  more  than  a  year  before  the  commencement  of  this  suit, 
in  quiet  possession  of  a  tract  of  land  of  six  arpenU  fronton  the  canal  Caronde- 
let,  and  running  back  between  parallel  lines  to  the  line  of  the  late  John  Ora- 
vier*s  plantation,  marked  on  the  public  surveys  of  that  part  of  the  city  with  the 
name  of  Ls,  LioUau ;  and  he  denies  that  the  plaintiffs  possess,  or  ever  have 
possessed,  any  part  of  said  land.  He  farther  pleads  the  prescription  of  twen- 
ty and  thirty  years.  There  was  judgment  in  favor  of  the  defendant,  and  the 
pisintifls  appealed. 

The  extent  of  the  conflict  is  shown  by  the  evidence,  and  the  only  question 
for  onr  consideration  is,  whether  the  land  claimed  by  the  defendant  falls  within 
the  reservation  of  the  patent,  by  virtue  of  which  only  such  parts  or  parcels  of 
the  tract  of  land  which  it  embraces  are  granted,  as  were  not  at  the  time  it  is- 
saed  legally  claimed  by  any  other  person  or  persons  whatsoever. 

The  title  on  which  the  defendant  relies  may  be  stated  as  follows :  In  1801, 
Lnds  LioUau  presented  a  petition  to  the  intendant  Morales^  praying  that  a 
tract  of  land  be  granted  to  him,  having  six  arpents  front  on  the  left  bank  of 
canal  Carondelet,  with  the  ordinary  depth,  if  there  should  be  such  a  depth 

*  £<jsTiB,  0.  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 
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vacant,  being  t)onnd«d  on  one  side  by  tbe  land  of  Carlos  Chtasdiola,  and  on  all 
the  other  sides  by  public  land.  He  states  as  a  reason  which  entitles  him  to  the 
favorable  notice  of  the  intendant  that,  his  object  was  to  establish  a  large  garden 
und  to  drain  the  land,  which  wonld  be  advantageous  to  the  public  and  contribute 
to  the  salubrity  of  the  city.  He  stipulated  to  conform  to  the  regulations  relat- 
ing to  grants  of  land.  On  this  petition  an  order  was  made  in  18Q2,  which  is 
attested  by  the  notary,  Carlos  XimeneSt  aqd  is  in  these  words ;  *'  Vistos  pasese 
este  expediente  al  agrimensor  gnl.  Dn,  Carlos  JVudeau^  para  que  en  vista  de  el 
informe  lo  conbeniente.''  No  report  is  either  alleged  or  shown  to  have  been 
made  on  this  petition  by  the  surveyor-general,  Trudeau,  No  farther  action 
%yas  had  upon  it.  It  appears  to  have  remained  in  the  land  office,  andt  was  found 
there  by  J^ioteau  in  1813i  jn  a  bundle  of  papers  bearing  the  jsuperscription, 
^*  Instancias  pendientes."  Soon  after,  Lioteau  filed  a  claim  in  the  land  office, 
stating  in  his  application,  that"  this  land  is  claimed  by  virtue  of  proceedings  had 
before  the  Spanish  iotendency  in  1801  and  1602,  of  which  proceedings  the  ac- 
companying document  is  a  true  copy,  as  taken  from  the  original  in  the  registry 
pffice  for  the  eastern  district  of  Louisiana.*'  On  this  claim  a  report  was  made 
by  the  register  and  receiver,  stating  that  the  land  was  claimed  by  virtue  of  an 
01x1  er  of  survey  dated  in  the  year  1802.  It  was  embraced  in  the  second  species 
of  the  first  class  <of  claims,  on  which  the  boar4  reported  as  follows :  "  We  are 
of  opinion  that  all  tbe  claims  included  under  the  second  species  of  the  first 
class  are  already  confirmed,  by  the  act  of  Congress  of  the  12th  April,  1614." 
The  report  bore  date  the  20th  November,  1816,  and  was  acted  upon  by  the 
iDct  of  Congress  of  May  11th,  1820,  which  provided  that  "all  the  claims  em- 
jiiniced  in  this  report,  and  recommended  for  confirmation^  are  confirmed."  It  is 
not  denied  that  the  defendant  is  subrogated  to  tlie  rights  of  Lioteau^  and  our 
only  enquiry  is  in  relation  to  the  nature  of  those  rights. 

In  the  case  of  Hooter  v.  Tippet,  8  Mart.  637,  in  which  the  plaintifif  set  up  a 
iclaim  similar  to  that  of  the  defendant  in  this  ^uit,  the  late  Supreme  Court  said : 
«*  There  is  no  order  of  survey ;  no  decree  of  any  kind  is  given  by  the  inten- 
dant or  his  representative ;  the  application  stands  unanswered.  Now,  suppos- 
ing the  parties  to  be  in  the  situation  in  which  they  were  before  the  relinquish- 
ment of  the  rights  of  the  United  States,  would  the  plainti|f  be  able  to  eject  the 
possessor  of  the  land  witl^  such  a  paper — a  paper  which  is  the  act  of  the  party 
.alone,  and  bears  not  the  slightest  intimation  of  the  grantor's  pleasure."  The 
.claim  was  held  by  the  court  to  be  destitute  of  merits  law,  or  equity. 

In  a  0ubsequent  case,  between  the  same  parties,  the  court  went  farther,  and 
held  that  a  permission  to  settle,  obtained  on  a  requcte,  but  not  followed  by  ac. 
tual  settlement,  did  not  give  a  right  superior  to  that  resulting  from  an  actual 
settlement  without  permission,  or  in  other  words  from  naked  possesajon. 
6  Mart.   N.  S.  110. 

These  decisions  are  clearly  correct,  and  under  them  we  are  bound  to  say 
that  Lioteau,  never  having  had  the  actual  possession  of  the  land  in  controversy, 
had  no  lawful  or  equitable  claim  to  it,  at  the  change  of  government.  The  de- 
fendant farther  claims  title  under  the  first  section  of  tbe  act  of  Congress,  of  the 
12th  of  April,  1814,  by  which  he  alleges  his  claim  to  have  been  confirmed. 
That  section  only  confirmed  the  title  to  lands  claimed  by  virtue  of  incomplete 
french  or  Spanish  grants,  concessions,  warrants,  or  orders  of  survey,  granted 
prior  to  the  20th  of  Dec.  1803,  and  having  a  special  and  definite  location.  Lio- 
teau he)d  none  of  those  inchoate  titles,  nor  was  ]tho  location  of  his  claim  defi* 


.  NEW  ORLEANS.  JANUARY,  1848.  Gl 

Bita  and  certain  as  this  law  seemed  to  require.  The  opinion  expressed  in  the  LArAYSTTx 
report  that  the  claim  was  confirmed  by  that  act,  cannot  supply  those  deficiencies.  ^  lavc. 
The  &ct8  of  this  part  of  the  case  do  not  materially  difter  from  those  of  OrU^ 
Ion  T.  Slack,  11  La.  591,  in  which  the  court  held  that  the  first  section  of  the 
act  of  1814  did  not  confirm  claims  unsupported  by  any  written  evidence  of 
title  emanating  from  the  Spanish  government.  The  defendant's  claim  was  not 
recommended  for  confirmation  in  the  report,  ajid  of  course  was  not  confirmed 
by  the  act  of  1820. 

Had  the  defendant  obtained  a  confirmation,  it  is  probable  it  would  not  avail 
him  in  this  controversy.  His  requite  calls  for  one  of  the  side  lines  of  Guasdiola, 
bat  does  not  state  which  of  the  side  lines.  This  location,  unsupported  by  any 
survey  or  by  actual  possession  before  the  ci.aoge  of  government,  would  be  too 
indefinite  and  uncertain  to  prejudice  the  plaintiffs.  We  take  the  rule  to  be 
that,  in  order  that  the  confirmation  may  have  the  force  and  effect  of  a  patent, 
the  description  in  the  inchoate  title,  or  in  the  act  of  Congress,  must  be  such  as 
will  identify  the  land.  If  it  will  fit  another  place  better  or  equally  well  it  is 
defective,  and  will  not  protect  the  holder,  who  can  show  no  original  possession, 
against  a  subsequent  location  made  under  the  authority  of  Congress. 

An  attempt  has  been  made  to  fix  the  location  by  means  of  a  map  of  the  city 
of  New  Orleans  and  of  the  plantations  arolind  it,  purporting  to  have  been  made 
in  1802  by  Trudeau,  in  obedience  to  an  order  of  the  iotendant  Morales,  and  of 
record  in  the  land  office.  Had  an  order  of  survey  been  given  on  tha  requite, 
we  might  perhaps  at  this  distance  of  time  presume,  in  the  absence  of  the  plat 
of  survey  and  of  the  return  of  the  surveyor,  that  the  land  was  correctly  re* 
presented  on  this  map;  but  Lioteau,  when  applying  for  the  confirnution  of  bis 
claim,  never  pretended  that  an  order  of  survey  had  been  obtained  nor  a  survey 
made,  and  rested  his  application  exclusively  upon  his  requite  and  the  statemeot 
of  Ximenes  thereon.  Under  this  state  of  facts  the  map  adduced  does  not  make 
proof  of  the  location,  and  there  is  other  evidence  in  the  record  which  raises  a 
strong  presumption  of  its  want  of  accuracy.  The  defendant's  claim  is  desig- 
nated on  the  map  as  *^  terreno  solicitado  pr»  Dn.  Luis  Lioteau"  Adjoining 
it  is  another  claim  designated  as  **  terreno  solicitado  pr.  Dn.  Guilherto  Guille- 
mard,''^  which  is  also  embraced  within  the  lines  of  the  patent  of  the  plaiutiflfs 
and  which  nobody  claims.  The  register  of  the  land  ofilice  who,  in  1816,  gave  it 
as  his  opinion  that  the  defendant's  claim  had  been  confirmed  by  the  act  of  1814, 
had  this  map  in  his  keeping,  and  must  have  been  aware  of  the  location  it  gave 
to  that  claim.  The  report  of  the  same  officer,  made  to  the  general  land  ofBce 
in  1825,  with  a  view  to  the  location  of  General  Lafayette's  patent,  that  this 
land  was  at  that  time  vacant,  shows  that  he  disregarded  the  map,  and  that  ho 
must  have  considered  the  .proper  location  of  Lioteau's  claim  to  be  on  the  other 
aide  line  of  Guasdiola*  s  land,  that  location  answering  the  description  in  the 
requite  equally  well. 

Had  the  United  States  parted  with  their  title  in  favor  of  the  defendant,  this 
case  would  not  be  easily  distinguished  from  that  of  Lefehvre  v.  Comau  ei  aL 
11  La.  321.  In  that  case  it  was  not  shown  that  the  settlement  made  by  the 
defendant  was  upon  either  of  the  quarter  sections  which  the  plaintiff  had  ac- 
qotred  from  the  United  States,  and  on  that  ground  he  was  cast.  In  this  case, 
BO  settlement  whatever  is  shown  to  have  been  made  by  the  defendant  anterior 
to  Uie  date  of  the  patent,  and  the  calls  of  the  requite  are  indefinite. 

The  defendant  has  failed  to  show  either  a  title,  or  a  possession  upon  which 
prescription  can  be  based ;  and  we  are  clearly  of  opinion  that  the  land  in  con-, 
tcoversy  was  not  lawfully  claimed  by  him  when  the  patent  issued  to  General 
Jjafa^fcttCp 
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LArATKTTS  It  is  tfaerefoFo  ordered  diat  the  jndgmeDt  m  this  chm  be  revexied.  It  is 
Blaiio.  further  ordered  that  there  be  judgment  in  fiivor  of  the  plaintiA,  and  that  they 
be  forever  quieted  in  their  tide  and  posteaaion  againat  all  claims  and  pretensions 
of  the  defendant  to  the  tract  of  land  described  in  the  petition,  to  wit,  a  triangu- 
lar piece  oyf  ground,  lying  in  the  rear  of  the  city  of  New  Orleans,  bounded  by 
Prieur  street,  Common  street,  and  in  the  rear  or  west  by  a  line  running  from  a 
point  on  Orleans  street,  hetween  Eoman  and  Derbigoy  streets,  to  the  comer  of 
Mlro  and  Common  streets,  and  designated  as  squares  nos.  thirty-three,  thirty- 
lour,  thirty^five,  thirty-six,  thirty^seyen,  thirty-eight,  thirty-nine,  forty,  forty- 
one  and  forty-two^  on  a  plan  made  by  Louis  PilKf  and  deposited  in  the  office 
of  D,  L*  McCay,  notary  public,  representing  lands  granted  by  the  Udited 
States  to  Major  General  Lcfayette^  hj  letters  patent  dated  the  4th  of  July, 
1825..    It  }B  further  jordered  tiaat  the  defendant  pay  the  costs  in  both  courts. 


^  Gates  v.   Bell. 

A  Jn^gment  rendered 'tm  a  rale  taken  on  a  ihertfff  to  ibow  canse  why  he  ihonld  not  be  de- 
Glared  haUe  aa  aarefey,  on  aoconnt  of  bia  negleet  toitake  the  anrety  required  by  tbe  ooart  on 
releasing  seqaeatered  property,  if  not  nigMAhj  the  jodge,  cannot  have  the  ibcce  ol  f«f  /«- 
dieaUu    O.P.546. 

A  aheriff  will  not  be  peraonally  reipona ible,  whesehe  acti  under  die  ordera  of  a  cooit  having 
jorisdiction  in  the  matter. 

An  expreaa  antbority  ia  neeeaiaxy  to  anthoriae  an  agent  to  bind  hia  principal,  by  a  contract 
of  aorecyabip,  for  a  atranger. 

A  iheriff  ordered  by  tbe  oonrt  to  releaae  aeqaeatered  property  on  Ae  exeeation  of  a  bond  by 
defendant  with  a  certain  perMn  aa  aarety,  releaaed  the  property  lin  the  exeeation  of  a  bond 
by  an  agent  of  the  penon  deiignated  aa  anrety  in  die  name  of  die  latter,  bat  who  having  no 
expreia  aatbority  to  bind  hia  principal  in  anch  a  contract,  coold  not  bind  him  aa  anrety. 
Hdd,  that  thongh  plaintilTa  jodgment  againat  hia  debtor  ia  prima  facte  evidence  of  the 
extent  of  vo^nrj  in  eonaeqnence  of  the  aheriff 'a  failure  to  take  the  anrety  ordered,  yet,  that 
having  acted  in  good  fakh,  he  will  be  reaponiible  for  anch  damagea  only  aa  the  plaintiff  ia 
proved  to  have  anatained  by  reaaon  of  the  bond  not  being  obligatory  on  the  party  by  whom 
it  waa  to  have  heen  aigncd  aa  anrety ;  and  where  he  ia  ihown  to  have  been  inaolvent  at  the 
date  of  the  Judgment  againat  the  pdncipal,  nothing  can  he  recovered  againat  the  aheriff. 

APPEAL  from  the  DistrictCanrtofthe  First  District,£ttcftanam  J.  Bradford^ 
for  the  appellant,  fi*.  I>.  O^^^n,  contr&.    The  judgsient  of  the  court  was 
pronounced  by 

Slidell,  J.  Hie  property  of  the  defendant  was  se<piestrated,  and  he  ob- 
te'ned  an  order  of  court  that  the  property  be  released  on  his  giving  bond  with 
!r.  &.  QMmhtrliAy  as  his  surety,  in  the  sura  of  31500.  Under  this  order  the 
sheriff  released  the  property  to  the  defendant,  upon  his  giving  a  bond  in  the 
usual  form,  with  T.  O.  Chamberlin  as  surety,  conditioned  for  the  payment  of 
such  judgment  as  might  be  rendered  in  the  suit.  The  bond,  however,  was  not 
signed  by  7*.  G,  Chamberlin  personslly,  but  by  one  Q.  ChamherUiif  who 
signed  as  his  a^nt.  Judgment  having  been  rendered  in  ftvor  of  Gates  against 
Bell,  a  fieri  facias  was  issued  and  returned  nulla  bona.  When  the  bond  was 
returned  by  the  sheriff,  objections  were  formally  made  to  it  in  writing  by  the 
plaintiff.  Among  these  objectioiis  was  an  allegation  of  a  want  of  authority  in 
G*  Chamberlin  to  sign  the  name  of  T.  G.  Chamberlin.  A  rule  was  simul- 
taneously taken  upon  the  sheriff,  to  show  cause  why  he  should  not  be  declared 
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Imble  as  mirety.  Jadgment  was  entered  ex  parte  upon  this  rule  against  the  Oatss 
sheriff,  who  accepted  serrice  of  the  rale  bat  made  no  appearance.  He  was  Bsll. 
coodeinned  to  be  personally  liable  to  the  plaintiff  for  his  demand  against  the  de- 
fendant jBeU,  in  the  same  manner  as  the  sareQr  would  have  been.  This  judg* 
ment  was  neTer  signed.  Snbseqaentlj  a  rale  was  taken  apon  the  sheriff,  to 
show  canse  why  jadgment  should  not  be  entered  against  him  as  surety  for  the 
amonnt  of  the  plaintiff's  jadgment  against  BdL  There  was  jadgment  discharg- 
ing this  rule,  and  the  plaintiff  has  appealed. 

It  is  urged  that  the  judgment  rendered  on  the  first  rule  was  res  judicata 
upon  the  question  of  the  sheriff 's  responsibility  as  suretyr  The  court  below 
held  otherwise,  considering  the  first  judgment  against  the  sheriff  as  in  the  na- 
ture of  a  judgment  by  default.  Whether  it  was  properly  so  characterised  or  not 
it  seems  to  us  inoperMire  as  res  justieata^  from  the  fact  of  its  being  unsigned 
and  consequentiy  incomplete.     C.  P.  54€.     See  alsa  C.  P«  229. 

It  is  also  urged  by  the  plaintiff  that  the  order  of  court,  being  exparte^  was  no 
authorisation  to  take  Chamberlin  as  surety.  We  think  otherwise.  Whether  it 
was  erroneous  or  noil  to  grant  the  order  to  bond  ex  partCj  that  order  was  the 
order  of  a  court  having  jhirisdiction  in  the  matter,  and  as  such  was  a  jnstifica* 
tion  to  the  sheriff.  Bacon's  Abridgt.  ver&c^  Sheriff.  Saffry  Y.Janes*  2  SarnwaU 
and  Adolphus  598. 

The  next  point  taken  hy  the  plaintiff  is  that  O,  ChamiBevlmt  had  no  antiiority 
to  sign  the  name  of  T.  G.  CHamberlin  to  the  bond.  The  only  evidence  to 
establish  such  authority  adduced  by  the  sieriff  is,  a  notarial  power  of  attorney 
by  which  T.  O.  Chamberlin,  in  his  individual  name,  and  in  the  name  of  hie 
eommercial  firm  of  T,  G.  Chamberlin  4r  CV.  constitutes  G.  ChamberHm  his  and 
their  true  and  lawful  attorney  in  fact,  general  and  special ;  giving  and  granting 
unto  the  said  attorney  lull  power  and  authority,  for  and  in  his  and  their  name, 
and  to  his  and  their  use,  to  conduct,  manage,  and  traasatt  all  and  singular  hie 
and  their  afibirs,  business,  and  concerns  of  whatsoever  nature,  to  open  and 
answer  all  letters  addressed  to  said  constituent,  to  make  and  eadorse  promis- 
lory  notes  in  his  and  their  name,  &c.,  to  sign  judicial  bonds,  and  other  judicial 
obligations  and  documents.  We  cannot  concur  with  the  district  judge  in  the 
opinion  that  this  power  of  attorney  authorised  the  signature  of  the  constituent'e 
name  as  surety,  to  the  bond  in  question.  There  is  nothing  to  show  any  connect 
tion  whatever  of  the  constituent's  interests  with  the  property  bended  or  tho 
cause,  nor  that  the  contract  was  in  any  way  directly  or  indirectly  to  the  con-^ 
stituent's  use  er  benefiit.  An  express  authority  was  nesessary  to  awlborise  tho 
agent  to  bind  his  principal  by  a  contract  of  suretyship  te  a  stranger.  The  at* 
tomey  must  be  considered  as  haring  acted  wHhout  authority,  and  therefore  tho 
bond  is  not,  as  directed  by  the  court,  a  bond  executed  by  T.  G.  Chamberlin  ae 
surety.  See  Staintr  v.  Tysen,  3  Hill,  281.  Ncrih  River  Bank  v.  Aymar.  Ibid  263. 

The  sheriff  having  given  up  the  property  sequestered  wkhout  receiving  sucb 
a  bond  as  was  ordered  b^the  court*  the  question  then  arises — ^what  is  his  respour 
sibility  ?  Is  he  to  be  treated  as  though  he  were  himself  surety  on  the  boodv^ 
and  thus  responsible  for  the  judgment  upon  the  default  of  the  principal  obligori 
or  is  he  only  to  be  held  liable  for  such  damages  as  tho  j^intiff  may  have  suS' 
tained  by  reason  of  the  bond  not  being  obligatory  upon  T,  G.  Chamberlin  7 
Some  cases  are  to  be  found  in  the  books  in  virtiicb  the  sheriff  is  held  liaUe  for  tho 
BflMunt  of  the  judgment,  without  abatemeut  on  account  of  mitigating  circum- 
stances.   For  example,  the  case  of  a  sheriff  who  has  falsely  retured  bail,  when 
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he  took  none.  But  with  a  few  exceptions  the  general  rule  is  well  settled  that, 
though  the  judgment  recovered  by  the  plaintiff  against  the  debtor  is  prima 
facie  evidence  of  the  extent  of  the  injury  wlilch  the  plaintiff  has  sustained  by 
the  officer's  breach  of  duty,  yet  it  is  competent  for  the  officer  to  prove  in  miti-> 
gation  of  the  injury  any  facts  shewing  that  the  plaintiff  has  suffered  nothing,  or 
but  little,  by  his  unintentional  default  or  breach  of  duty. 

In  the  present  case  the  sheriff,  evidently  in  good  faith,  intended  and  attemp- 
ted to  comply  with  the  order  of  the  court ;  and  his  mistake  was  upon  a  question 
of  law — the  interpretation  of  a  power  of  attorney  and  the  extent  of  Uie 
authority  conferred  by  it — a  mistake  which  should  not  be  visited  harshly  upon 
him,  especially  when  we  find  the  judge  who  tried  this  cause  taking  the  same 
view  of  the  power  as  the  sheriff  did.  We  therefore  consider  this  case  one  of 
those  in  which  mitigating  circumstances  are  to  be  considered ;  and  the  true 
enquiry  is,  what  is  the  real  and  actual  damage  wnich  the  plaintiff  has  sustained 
by  not  having  a  bond  obligatory  upon  T,  G.  Chamberlin  1 

The  evidence  is  that,  in  March,  1842,  Chamberlin  was  prosecuted  in  the 
Federal  court  by  proceedings  in  bankruptcy.  It  is  also  expressly  admitted, 
that  he  was  insolvent  when  judgment  was  rendered  in  this  case  against  Bell* 
We  cannot,  therefore,  say  that  the  plaintiff  would  have  been  in  any  better  situ- 
ation if  Chamberlin  had  renlly  been  bound.  It  is  possible  that  the  plaintiff 
would  not  have  been  as  well  off.  The  attorney  who  executed  his  mandate  is 
clearly  bound  himself,  and  non  constat,  under  the  evidence,  that  he  is  insolvent- 

Judgment  affirmed. 
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Knight  v.  Lauve  et  al. 


la  an  action  against  part  of  the  owners  of  a  ateamer,  wbo,  aa  commercial  partnersi  wora 
bound  in  solido,  on  a  note,  given  for  materials  famished  for  her  equipment,  which  recites 
that "  the  steamer  and  owners  promise  to  pay,  &c./'  and  was  sig^ned  by  two  of  the  part- 
ners who  acted  as  agents  for  the  rest,  the  latter  will  not  be  incompetent  as  witnesses  for 
the  plaintiflTon  the  ground  of  interest  in  the  event  of  the  salt. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawb ridge,  J- 
T.  R.  Wolfe,  for  the  plaintiff.  Sigur  and  Bonfond,  for  the  appellants. 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  suit  is  upon  a  note  signed  by  Dimitry  and  Plaisent,  by 
which  **  the  steamer  Belle  Creole  and  owners  promise  to  pay;**  and  also  upon 
an  account  for  materials  furnished  for  the  equipment  of  the  steamer,  in  consid- 
eration of  which  the  note  was  given.  The  articles  of  partnership,  and  the 
other  matters  established  by  the  evidence  in  tlie  case  of  McAlpin  v.  Lauve^  re- 
cently decided,  2  Ann.  R.  p.  1015,  are  also  presented  in  the  present  case ;  and 
the  point  of  difference  between  that  case  and  this  is  that,  in  McAlpin' s  case,  the 
furnishing  of  the  materials  for  the  steamer,  through  the  partners  and  agents, 
Dimitry  and  Plaisent  was  established  by  witnesses  as  to  whose  competency 
there  was  no  objection  ;  whereas,  in  the  present  case,  Dimitry  is  the  witness 
upon  that  fact,  and  a  bill  of  exceptions  was  taken  by  the  defendants  to  his  com- 
petency, upon  the  ground  that  he  had  a  direct  interest  in  the  event  of  this  suit. 

The  case  of  Mcllvane  v.  Franklin,  2  Ann.  Rep.  p.  622,  was  a  case  ap- 
proaching this:  we  there  held  Routh,  the  partner  in  a  plantation,  to  be  an  in- 
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competent  witnoRs.  In  that  case  it  is  to  be  observed,  that  the  sale  of  the  goods 
tvas  made  to  llouth^  in  RouOis  name,  and  he  Ivas  offered  as  a  witness,  to  prove 
the  partnership.  In  the  present  case,  the  partnership  is  established  by  evi- 
dence entirely  independent  of  Dm£^ry*«  testimony;  and  on  the  face  of  the 
note,  UHmitry  and  Plaisent  do  dot  profess  to  bind  thefnselVes  alone,  but  all  the 
owners  of  the  steamer. 

Before  expressing  our  epinion  as  to  the  competency  of  Dmitry^  it  is  propef 
to  notice  tWo  cases  upon  which  the  defendants  rely,  rind  to  point  out  the  difler- 
ence  which  exists  between  them  and  the  cases  before  us.  In  Shiras  v.  Morris^ 
8  Cowen,  60,  it  was  held,  that  an  agent  who  had  borro1?ed  money,  and  drawn  fi 
draft  on  his  principal  to  repay  the  lender,  cannot.  Upon  a  refusal  by  the  drawee 
to  accept,  and  a  suit  against  him  for  money  advanced  to  his  use,  be  called  to  prove 
his  liability  to  reimburse  the  plaintiif.  In  that  case  there  Was  nothing  on  the 
face  of  the  bill  to  show  that  he  was  acting  in  a  representative  capacity ;  nor 
was  there,  independently  of  his  own  testimony,  anything  to  show  that  the 
plaintiff  advanced  the  money  on  the  credit  6f  the  defendant,  and  not  Upon  the 
individual  credit  of  the  witness.  It  seems  to  have  been  considered  by  the 
coart,  a  case  in  which  the  witness*  own  responsibility  was  involved  in  the 
result  of  the  cause,  so  that  he  would  be  responsible  if  the  plaintiff  failed. 

In  Sage  v.  Sherman^  25  Wendell,  430,  the  witness  called  by  the  plaintiff  was 
the  agent  of  the  defendants  to  purchase  lands.  The  suit  was  brought  on  drafts 
drawn  by  the  witness  in  his  own  name,  and  a  note  signed  by  him  as  agent,  but 
not  giving  the  names  of  his  principals.  The  relation  of  the  witness  to  the  de- 
fendants, was  that  of  agent  merely.  There  was  no  partnership.  It  was  con- 
sidered that  the  witness,  being  himself  |7nm^f  fcudt  liable  for  the  debt,  was  cal- 
led to  fia  this  debt  upon  the  defendants,  and  thus  to  create  a  new  liability,  by 
means  of  which  he  would  become  discharged.  Por  it  was  said  by  the  court 
that  if  the  plaintiff  adopted  his  acts  as  agent,  and  recovered  against  the  de- 
fendants, he  could  not  afterwards  resort  to  him.  It  was  upon  this  reasoning 
we  find  the  court  acted  in  Hickling  v.  Filch,  1  Miles'  Rep.  209.  In  that  case, 
one  Booth,  a  broker,  bought  stock  in  his  own  name,  his  principal.  Filch,  being 
aodisdosed  and  unknown  to  the  seller  at  the  time  of  the  transaction.  The 
seller  sued  Fitch,  and  offered  the  broker  as  a  witness,  but  he  was  held  incom- 
petent, the  court  saying  that,  having  bought  in  his  own  name,  he  was  primd 
fade  liable  to  an  action  by  the  plaintiff;  and  that  in  such  an  action,  a  verdict 
against  Fitch  could  be  given  in  evidence  by  Booth  to  show  that  the  plaintiff 
had  adopted  Fitch  as  the  real  party,  and  would  preclude  a  recovery  against  Booth. 

We  have  looked  into  a  great  many  adjudged  cases  bearing  upon  the  present 
qjuestion,  and  find  them  condicting-^tther  side  may  be  defended  by  authorities 
of  great  respectability ;  and  the  subject,  by  reason  of  this  conflict  and  its  own 
inherent  difficulty,  is  perplexing.  In  view  of  this  uncertainty,  we  believe  the 
safer  course  is,  to  sustain  the  competency  of  the  witness  in  the  present  case. 
In  all  cases  of  doubtful  competency  the  attainment  of  truth  is,  we  believe,  more 
likely  to  be  accomplished  by  the  admission,  than  the  exclusion,  of  evidence, 
taking  care  of  course  to  make  due  allowance  in  estimating  the  credibility  of 
the  witnesses.  In  adopting  this  course  on  the  present  occasion,  there  is  one 
consideration  suggested  by  a  perusal  of  the  authorities,  which  has  impressed 
us  very  forcibly,  and  deserves  paiticular  notice.  It  is,  that  a  judgment 
against  these  defendants  is  no  bar  to  a  future  action  by  the  plaintiff  against 
Dmitry  for  the  whole  debt.     Tt  is  true  that,  if  the  plaintiff  rnn  ohtnin  cnti^*fa^- 
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tion  afler  jadgmeDtfrom  the  defeodaDts,  Dimitry  will  be  discharged' bo  far  as  the 
plaiotiff  is  concerned.  But  the  propability  that,  in  consequence' of  the  judg- 
ment, the  plaintiff  would  seek  and  obtain  satisfaction  from  the  defendants  rather 
than  the  witness,  may  be  considered  as  not  amounting  to  that  legal  certainty 
which  may  reasonably  be  required  to  justify  disqualification.  It?  is  also  to  be  ob- 
served that,  if  these  defendants  are  compelled  to  pay,  DimUry^  on  his  own 
evidence,  is  answerable  to  them  for  his  contributive  share  ;  and  further,-that 
the  evidence  he  has  given  in  this  cause,  is  sufficient  to  enable  the  plaintiff  to  get 
a  judgment  against  him  for  the  whole  debt.  We  are  therefore  of  opinion;  that 
the  court  below  did  not  err  in  admitting  I>imilry  aa  a  witness ;  and  the  only 
point  which  remains  to  be  considered  with  regard  to  his  testimony,  is  ite  credi- 
bility. We  find  nothing  in  the  case  to  cast  a  suspicion  upon  it.  On  the  con- 
trary, the  other  evidence  corroborates  and  harmonizes  with  it.  The  case 
consequently  stands  upon  the  same  footing  as  that  of  McAlpin  t.  Lauve ;  and 

■ 

the  reasons  for  affirmance  there  given,  are  applicable  to  the  present  case. 

Judgment  affirmed. 


Tardy  v.  Allen  et  al. 

One  who,  having  bound  liimself  as  bail  for  the  defendant,  in  an  action  by  a  paaienger  against 
the  master  of  a  ship  for  the  valae  of  property  lost  through  the  neglect  of  the  officers  and 
crew,  is  compelled  to  pay  the  amount  of  the  judgment  obtained  against  the  master,  will  be 
Bobrogated  to  the  judgment  so  paid  by  him  and  its  incidents,  and  will  have  the  recoume 
which  the  master  woald  have  against  the  owners  of  the  ship  had  he  paid  the  judgment ; 
bat  he  will  not  be  subrogated  to  the  original  cause  of  action  resulting  finom  the  neglect  of 
the  master,  so  as  to  affect  other  parties  by  his  having  paid  the  judgment  against  the  latter, 
and  to  entitle  him  to  recover  the  amount  paid  from  the  owner  of  the  ship. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J, 
Homor,  for  the  appellant.     Winthrop  and    WatU^  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  Healdf  a  passenger  on  board  the  ship  Deucalion,  from  Bos- 
ton to  Mobile,  sued  the  defendant  Allen,  who  was  master  of  the  ship,  for  the 
sum  of  $300,  being  the  value  of  the  contents  of  a  chest  lost  in  the  bay  of 
Mobile;  through  the  carelessness  and  neglect  of  Allen  and  others,  the  crew  of 
said  ship,  and  recovered  judgment  for  the  amount  in  the  county  court  of  Mo- 
bile county,  Alabama.  The  plaintiff  was  Allen^s  bail,  and  was  condemned  to 
pay  the  amount  of  the  judgment  and  costs,  which  he  accordingly  paid ;  the 
judgment  and  costs  ammounting  to  $357.  The  plaintiff,  as  subrogated  by  the 
effect  of  law  to  the  rights  of  Heald  depending  on  the  original  cause  of  action 
resulting  from  the  neglect  of  Allen,  has  braught  his  action  against  him  and  also 
the  owner  of  the  ship.  There  was  judgment  against  Alien  and  in  favor  of  the 
owner,  and  the  plaintiff  has  appealed. 

We  held  recently  in  the  case  of  Trent  v.  Caldericood,  2  Ann.  R.  942,  that 
a  surety  on  a  twelve  month's  bond  on  paying  it  was  subrogated  to  all  the  rights 
of  the  creditor  against  the  debtor  in  the  bond,  but  that  he  acquired  no  rightv 
whatever  beyond  the  contract  to  which  he  was  a  party,  and  none  consequently 
in  the  judgment  under  which  the  property  was  sold  for  which  the  bond  was 
given.     Thi;}  decision  was  founded  upon  the  consideration  that  the  third  paru- 
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graph  of  article  2157  of  the  Code,  which  pravides  that  subrogation  takes  place 
of  right  for  the  benefit  of  him  who  being  bound  loith  others,  or  for  others,  for 
Ike  payment  of  the  debt  had  an  interest  in  discfaarging  it,  related  to  those  who 
were  originally  bound  by  the  contract;  and  that  where  a  party  made  a  separate 
contract  of  sure^ship,  or  the  like,  in  favor  of  one  of  the  persons  thus  original- 
ly bound,  the  conti*act  was  personal,  or  applicable  only  to  him,  and  gave  the 
party  thus  contracting  no  rights  under  the  primitive  contract  except  those  which 
belonged  to  the  original  debtor.  Thus  Tardy,  by  paying  the  judgment  against 
Allen,  would  be  subrogated  .to  the  judgment  which  he  paid  and  its  incidents, 
and  would  have  the  recourse  which  Allen  would  have  against  the  owners  of 
the  vessel  had  he  paid  the  judgment.  Our  views  on  this  subject  did  not  con- 
cur with  those  entertained  by  the  Supreme  Court  in  the  case  of  Cox  v.  Bald- 
win, 1  La.  408.  The  decision  in  the  case  of  Trent  v.  Caldcrwood,  was  found- 
ed on  the  authority  of  Pothier  on  Obligations,  §  441  and  519,  and  7  TouUier, 
147, 148. 

As  it  is  not  necessary  for  the  decision  of  this  case,  nothing  farther  need  be 
said  in  respect  to  our  own  jurisprudence  on  this  subject.  It  was  deemed  ad- 
visable to  notice  the  case  of  Trent  v.  Calderwood,  as  it  was  decided  in  the 
western  district,  and  has  not  yet  been  reported.  [Since  published,  see  2  Ann. 
R.  942.] 

The  contract  of  bail  was  entered  into,  and  the  judicial  proceedings  were  all 
had,  in  the  State  of  Alabama,  in  which  the  common  law  prevails.  We  have 
examined  the  authorities  referred  to  by  the  counsel  for  the  plaintiff,  but  do  not 
find  that  they  support  the  principle  contended  for  by  him.  We  are  of  opinion 
that  the  subrogation  to  the  original  cause  of  action  did  not  inure  to  the  plaintiff,  so 
as  to  effect  other  parties  by  his  paying  the  judgment  against  Allen.  The  judg- 
ment rendered  in  favor  of  the  plaintiff  against  Allen  is  not  complained  of;  and 
we  think  the  District  Court  did  .not  err  in  xendering  judgment  for  the  owner  of 
the  ship.  Judgment  affirmed* 
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The  State  v.  Harris. 

Sec  4  of  the  itat.  of  1  April,  1335,  which  provides  that  "  all  bondi  and  recogniiancea  taken 
by  the  associate  jodges,  mayor,  or  recorder,  within  the  city  of  New  Orleans,  for  the  pablic 
peace  or  in  cximinal  matten  generally,  shall,  when  forfeited,  be  recovered  by  the  city  at- 
torneys for  the  nse  of  thecorporationof  New  Orleans,"  includes  among  the  bonds  which 
•re  to  inore  to  the  benefit  of  the  city,  bonds  returnable  before  the  District  Court  as  well  as 
those  which  are  returnable  before  the  mayor,  associate  judges,  or  recorder.  The  stat.  of 
11  March,  1837,  ch.  104,  indicates  no  intention  on  the  part  of  the  Jegislatore  to  change  the 
destination  of  the  proceeds  of  these  bonds,  when  collected. 

The  stat.  of  8  March,  1836,  dividing  the  city  of  Now  Orleans  into  three  municipalities,  did 
not  abolish  the  old  city  corporation,  nor  deprive  it  of  the  right  of  suing  for  the  amount  of 
fixfeited  booda  and  recognizances,  directed  by  sec  4  of  the  stat  of  1  April,  1835,  to  be 
recovered  for  its  use. 

APPEAL  from  the   First  District  Court  of   New  Orleans,  Kennedy,  J. 
presiding.    Morel,  for  the  city  of  New  Orleans,  appellant.    /.,  and  H. 
fl.  Straxchridge,  for  the  Charity  Hospital.  The  judgment  of  the  couit  was  pro- 
nounced by 
Ki56,  J.    This  is  a  contest  between  the  city  of  New  Orleans  and  the  Chari- 
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Stati  ty  HospUat,  in  relation  to  their  respective  rights  to  receive  the  proceeds  of  a 
Haurib.  bond,  taken  before  the  recorder  of  the  Second  Municipality,  for  the  appear- 
ance of  Abraham  H.  Harris  before  the  District  Court,  to  answer  to  a  criminal 
charge.  The  bond  was  forfeited,  and  a  judgment  rendered  for  its  amount 
against  the  principal  and  surety,  which  was  affirmed  by  this  court  in  May  last. 
2  Ann.  Rep.  p.  516.  After  the  sum  was  collected,  the  attorney  for  the  porpo* 
nition  of  New  Orleans  intervened,  and  claimed  that  it  be  paid  over  to  the  city 
under  the  Ath  section  of  the  act  of  1835  (Sess.  Acts,  p.  179),  which  provider 
^*  that  all  bonds  jaod  recognizances  taken  by  the  associate  judges,  mayor,  or 
recorders,  within  the  city  of  New  Orleans,  for  the  public  peace,  or  in  criminal 
matters  generally,  sballi  when  forfeited,  be  recovered  by  the  city  attorneys  for 
the  use  of  the  corporation  of  New  Orleans,  all  laws  to  the  contrary  notwith- 
standing." The  3tate  and  Charity  Hospital  answered  this  intervention,  and 
claimed  the  amount  of  the  bond  under  the  act  of  the  Ilth  March,  1837,  p.  73, 
which  is  in  these  words :  **  The  treasurer  of  the  State  is  hereby  authorised  and 
required  to  pay,  upon  the  warranit  or  warrants  of  the  president  of  the  board  of 
administrators  of  the  Charity  Hospital,  to  the  order  of  the  treasurer  thereof^ 
quarter  annually,the  nett  proceeds  of  all  sums  of  money  which  may  be  collected 
and  paid  over  into  the  treasury  of  the  State  arising  from  the  recovery  of  for- 
{sited  bonds  and  recognisances,  and  fines  which  may  be  assessed  in  criminal 
cases  and  for  contempt  of  courts :  provided  that  not  more  than  $40,000  shall 
■  he  paid  in  any  one  year."  The  district  judge  awarded  the  amount  of  the  bond 
to  the  Charity  Hospital,  and  the  ci^  has  appealed. 

It  is  contended  On  the  part  of  the  State  that  the  bonds  and  recognizances 
referred  to  in  the  act  of  1st  April,  1835,  which  are,  when  forfeited,  to  inure  to 
the  city,  are  those  which  are  returnable  before  the  mayor,  associate  judges,  or 
recorder,  and  not  those  which  are  retqrnable  before  the  District  Court,  and 
which  when  forfeited  are  to  be  collected  by  the  attorney  general  under  the  act 
of  1637.  (Sess.  Acts,  p.  99.)  The  language  of  the  statute  does  not,  in  our 
opinion,  authorise  this  construction.  The  act  gives  to  the  corporation  of  New 
Orleans  all  bonds,  taken  within  its  limits  by  certain  officers  **  for  the  public 
peace  or  in  criminal  matters  generally^,*^  These  terms  inclade  as  well  bonds 
for  appearances  before  the  (former  Criminal,  at  present)  District  Court,  as  those 
for  appearances  before  the  recorder.  This  interpretation  is  not  inconsistent 
yvith  the  provisions  of  the  act  of  the  11th  March,  1837,  relied  on  by  the  State* 
The  operation  of  the  former  is  confined  exclusively  to  bonds  and  recognizances 
taken  by  certain  officers  within  specified  limits ;  the  latter  extends  to  bonds 
taken  by  other  officers  in  the  city  of  New  Orleans,  and  to  bonds,  recognizances, 
|ind  fines  collected  in  other  parishes  of  the  State.  State  y.  DesforgeSf  5 
Rob.  253.  There  is  no  copflict  between  the  provisions  of  the  two  acts.  Full 
eflfect  may  be  given  to  both.  No  inference  of  an  intention  on  the  part  of  the 
legislature  to  change  the  destination  of  the  proceeds  of  these  bonds  when  col- 
lected, can  be  drawn  from  the  act  of  11th  March,  1837  (p.  99),  directing  the 
attorney  general  and  district  attorney  to  collect  certain  bonds,  the  collection  of 
which  had  previously  been  entrusted  to  the  city  attorneys.  It  is  to  be  pre- 
sumed that  motives  of  public  policy  sugges^d  th^  change,  and  induced  the 
legislature  to  confide  to  its  own  efficers  the  control  t  f  those  wjiich  were  for 
appearance  before  the  Criminal  and  District  Courts,  and  to  provide  a  summary 
proceeding  for  enforcing  theur  collection.  That  statute  is  not  in  coQflict  either 
igritb  the  act  of  }835  giving  certain  bonds  to  the  city,  nor  with  the  act  giring  the 
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proceeds  of  others  to  a  certain  amount  to  the  Charity  Hospital,  and  is  silent  as 
to  the  disposition  to  be  made  of  the  proceeds  when  collected.  The  control 
of  the  bonds  was  wisely  lodged  in  the  Criminal  and  District  courts,  as  a  means 
of  coercing  the  attendance  of  parties  bound  to  appear  before  them,  as  long  as 
their  use  was  necessary  to  that  end ;  but  the  proceeds  when  collected  were 
left  to  be  distributed  as  directed  by  other  laws. 

But  it  is  contended  that,  in  1836,  the  office  of  city  recorder  was  abolished  by 
the  division  of  New  Orleans  into  three  distinct  municipalities,  each  having  its 
own  recorder ;  that  the  repeal  of  the  old  city  charter  and  abolition  of  the  old 
cit^  officers  involved  so  far  a  repeal  of  the  act  of  1835 ;  that  the  bond  in  qnes- 
tion  was  taken  by  the  recorder  of  Municipality  No.  two,  and  not  the  recor- 
der of  the  city,  who  is  contemplated  by  the  act.  This  question  can  no  longer 
be  considered  open.  It  was  directly  presented  and  decided  in  the  case  of  the 
State  y.  Lahatut.  8  Rob.  33.  The  late  Supreme  Court  held  in  that  case  that, 
the  act  dividing  the  city  into  municipalities  did  not  abolish  the  old  city  corpora- 
tion, nor  deprive  it  of  the  right  of  claiming  the  amount  of  forfeited  bonds  and 
recognizances,  directed  by  the  4th  section  of  the  act  of  1835  to  be  recovered 
ibr  its  use. 

It  18  not  necessary  to  enquire  whether  the  act  of  the  1st  June,  1846  (p.  78), 
by  which  the  city  courts  were  abolished,  has,  in  any  respect,  repealed  the  law 
under  which  the  city  claims.  The  rights  of  the  corporation  accrued  prior  to 
the  passage  of  that  act. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed. 
It  is  farther  decreed  that  the  nett  proceeds  of  the  bond  in  controversy,  executed 
by  Abraham  H.  Harris  and  Samuel  Moorc^  be  paid  to  the  interveners,  the 
mayor  and  commissioners  of  the  general  sinking  fund  of  the  city  of  New  Or- 
leans ;  the  appellees  paying  the  costs  of  both  courts  arising  out  of  this  litiga* 
tioo. 


State 

o. 
Hakris. 


Daly  v*  Van  Benthuysbn. 

A  oooTt  may  aaieM  damages  withoat  the  intervention  of  a  Joiy.  Art  313  of  the  Code  of 
Practice  relates  to  the  assessment  of  damages  voder  judgments  by  default. 

la  an  action Ibrdamages  against  the  publisher  of  alibel,  proof  of  damage  resulting  from  the  pub- 
lieation  is  not  necessary  to  entitle  plaintiff  to  recover.  Per  Curiam  .*  The  actual  pecuniary 
damage  in  actions  of  this  kind  can  rarely  be  proved  or  computed,  and  is  never  the  sole  rule 
of  assessment. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.  Larue 
for  the  plaintiff,  cited  C.  C.  1928,  §3,  2294.     Starkie  on  Slander,  140. 
Dvrantf  for  the  appellant.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J,  This  is  an  action  for  damages  for  the  publication  of  a  libel 
mumt  the  plaintiff,  in  the  defendant's  newspaper  called  the  Southerner,  in  the 
dltj  of  New  Orleans.  The  damages  were  laid  at  $10,000.  The  defendant  en- 
deavored to  establish,  under  his  answer,  the  truth  of  the  statements  made  in  the 
publicatioQ,  and  that  it  was  made  with  good  motives  and  for  justifiable  ends ; 
but  the  evidence  established  no  defence  to  the  plaintiff's  action.  The  judge 
before  whom  the  cause  was  tried  gave  the  plaintiff  judgment  for  $500,  and  the 
defendant  has  appealed. 
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Dalt  The  appellant  has  assigned  as  error  that  the  caase  was  tried  by  the  court, 

VamBknthuy-  ^^^  thetthe  law  required  that  in  this  and  similar  cases,  where  from  the  nature 
SEN.  of  tlie  demand  damages  are  to  be  assessed,  that  they  should  be  assessed  by  a 
jury.  Article  313  of  the  Code  of  Practice,  relied  on  by  the  counsel,  has  always 
been  held  to  relate  to  the  assessment  of  damages  under  judgments  by  default. 
The  power  of  courts  to  assess  damages  in  all  cases,  we  do  not  think  can  be 
drawn  in  question. 

It  is  said  that  no  proof  of  any, damage  resulting  from  the  publication  of  the  li- 
bel was  offered  by  the  plaintiff,  and  that,  in  the  absence  of  nny  proof,  there  was 
no  power  in  the  court  to  assess  damages,  there  being  nothing  before  the  judge 
to  which  his  legal  discretion  could  be  applied.  The  libel  in  this  case  was  of  the 
gKOBsest  ki»d ;  its  inevitable  tendency  was  to  defame  and  degrade  the  plaintiff 
as  a  citizen  and  a  member  of  society ;  and  the  publication  was  entirely  unjustifi- 
ed by  any  legal  or  moral  duty  on  the  pait  of  the  defendant,  or  in  the  fair  and 
legitimate  protection  of  his  rights.  The  actual  pecuniary  damage  in  actions  of 
this  kind  can  rarely  be  proved  or  computed,  and  is  uBwer  the  sole  rule  of  assess- 
ment. 

Tiliotson  v.  Cheeiham,  3  Johnson,  63.  Sedgwick  en  Damages,  36,  45.  Do- 
mat.  Sup.  au  Droit  PubKe,  lib.  3.  Erskine*s  Inst.  Law  of  Scotland,  576  and 
notes.  Merlin's  Rep.  veriao  Injure.  Stewart  ▼.  Carlin,  2  La.  72.  Keman  r. 
Ckamberlin,  5  Eob.  116. 

The  sum  allowed  to  the  plaintiff  is  considered  by  his  counsel  as  a  sufficient 
vindication  of  his  /client's  character  from  the  attack  made  upoa  it,  and  he  has  not 
asked  that  the  jiidgment  be  disturbed.  The  defendant  has,  we  think,  shown 
no  ground  on  which  the  amount  can  be  held  to  be  excessive,  for  the  injury  he 
has  done  to  the  plaintiff.  Judgment  affinned. 


Span<}enbero  r.  Bigelow. 

1  An  appeat  mast  be  difmisied  whene  the  record  does  not  show  that  tbe«moazit  in  dispute  ex* 

124   10711  oeeds  three  handrod  dollars. 

APPEAL  from  the  District  Court  of  New  Orleans,  McHenry,  J.    Durante 
for  the  plaintiff.     UpUm,  for  the  appellant.     The  judgment  of  the  court 
was  pronounced  by 

Slidell,  J.  There  is  nothing  in  the  pleadings  or  proceedings  anterior  to 
judgment,  to  show  the  matter  in  dispute  in  this  case  exceeds  $300.  After 
judgment  a  petition  of  appeal  was  presented,  in  which  there  is  an  allegation  to 
the  following  effect:  *'  There  is  errror  to  his  great  injury  and  damage,  viz:  to 
his  damage  in  a  sum  far  abovo  $300.*'  This  allegation  is  vague ;  but  if  it  be 
considered  as  sufficiently  alleging  that  the  matter  in  xlispute  exceeded  $300, 
still  it  is  to  be  observed  that  a  rule  was  taken  by  the  plaintiff  to  show  cause  why 
the  order  of  appeal  should  not  be  rescinded  upon  various  grounds,  among  which 
was  that  the  matter  in  dispute  did  not  exceed  in  value  $300.  An  issue  was  then 
tendered  in  the  court  below  upon  this  question  of  fact,  upon  which  a  full  oppor- 
tunity was  presented  to  the  defendant  to  offer  testimony  as  to  the  amount.  This 
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opportunity  was  not  embraced ;  no  testimony  was  offered ;  and,  being  without  Spangekbebg 
any  thing  before  us  to  establish  our  right  to  consider  this  cause,  the  appeal  must      Bigelow. 
be  dismissed.     See  Plique  v.  BeUomif  2  Annual  Rep.  p.  293. 

Appeal  dismissed. 


Roberts^  for  the  use  of  the  Trustees  of  the  Bank  of  the  United 

States  r.  Stark  et  aL 

Section  7  of  tfae  act  of  the  Mifliisatppi  legislttsre  of  2l8t  Febraary,  1840,  which  declare!,  that 
it  ahall  not  be  lawfal  for  any  bank  in  that  State  to  transfer,  by  endorsemeDt  or  otherwise, 
any  note,  bill  receivable,  or  other  evidence  of  debt,  was  iatended  solely  for  the  benefit  of 
the  debtors  of  those  banks ;  and  the  privilege  which  it  conferred  on  them,  of  paying  the 
banks  in  their  own  notes,  might  be  waived  by  the  debtors.  The  transfer  of  the  notes  does 
not  place  a  party  claiming  under  it,  in  the  position  of  one  to  whom  coarts  can  give  no  as- 
sistance in  enforcing  his  contract,  as  in  case  ef  a  plaintiff  seeking  to  enforce  an  immoral 
or  xmlawfol  contract. 

In  an  action  on  a  written  obligation  payable  in  the  notes  of  a  particular  bank,  judgment  wiU 
be  rendered  for  the  snm  mentioned  in  the  obligation,  reserving  to  the  defendant  the  right 
u>  discharge  it  in  notes  of  the  bank  designated  in  the  instrument ;  and  not  for  the  vakie 
of  the  snm  for  which  the  obligation  was  ezecnted,.  in  the  notes  of  the  bank  at  their  actaal 
▼aloe  at  the  time  of  the  breach  of  the  contract  by  the  debtor. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
The  facts  of  the  case  are  stated  id  the  opinion  of  the  couit  infra. 

Bradford  and  T.  A.  Clarke^  for  tfae  plaintiff.  The  true  consideration  of  the 
new  notes  of  the  defendant,  arose  &ut  of  the  agreement  in  pursuance  of  which 
they  were  executed.  The  proper  test  of  the  transaction  between  the  plaintiff 
and  the  Planters'  Bank  is,  to  enquire  what  were  the  rights  thereby  acquired 
to  the  plaintiff?  After  he  had  obtfiioed  possession  of  the  notes  of  Stark,  did 
he  hold  them  as  transferree,  with  the  right  to  sue  upon  and  collect  themr  or 
were  they  extinguished  in  his  hands  ?  There  can  be  no  difficulty  iv  the 
answer  to  this  question.  The  plaintiff  acquired  no  right  of  action  vpon  the 
notes.  His  action  most  have  been  upon  his  agreement  with  the  defendant. 
Tfae  notes  were  extinguished  and  discharged  by  his  settlement  with  the  bank. 
If  this  view  of  the  subject  be  correct,  the  act  of  1840  has  no  application  te  thie 
case.  It  prohibited  the  bank  from  transferring  the  notes  ef  the  defendant,  but 
not  from  receiving  payment  of  them. 

The  act  of  1840  was  unconstitutional,  because  it  violated  that  clause  of  the  lOtli 
section  of  the  first  article  of  the  constitution  of  the  United  States,  which  pro- 
hibits a  State  from  passing  a  law  impairing  the  obligation  of  contracts;  and  also 
Tiolated  a  similar  provision  contained  in  the  latter  clause  of  the  18th  section  of 
the  1st  article  of  the  constitution  of  the  State  of  Mississippi. 

The  object  of  the  act  of  1840,  was  to  enable  tfae  debtors  of  the  banks,  under 
all  circumstances,  to  pay  their  debts  in  the  notes  of  the  banks.  1'he  act 
therefore  prohibited  all  transfer  of  the  notes,  bills  receivable,  and  other  evi- 
dences of  debt  held  by  the  banks ;  and  annexed,  as  the  penalty  for  the  violation 
of  the  act,  that  tfae  action  of  the  assignee  on  such  instruments  should  abate  on 
the  plea  of  the  defendant.  This  penalty  was  provided  for  the  sole  benefit  of 
tfae  debtors  of  the  banks,  and  gave  them  a  right  to  have  such  actions  abated,  er 
not,  at  their  discretion.  Such  is  the  result  of  the  decision  of  the  courts  of 
Mississippi.  See  Planters*  Bank  v.  Sharp  et  ai.,  4  Smedes  and  Marshall,  17. 
Hazlipv.  Leggeltn  6  Ibid.  331.  Lanier  r,  TVi^^,  6  Ibid.  641.  Bank  of  Colum- 
hus  ▼.  Thompson,  7  Ibid.  443.  Rohen  t.  Benton  if  Manchester  Co.  7  Ibid.  724. 
The  debtor  who  desires  to  avail  himself  of  the  act,  must  do  so  in  the 
mode  pointed  out  by  it.  The  act  does  not  enjoin  it  upon  the  debtor  to  plead 
in  abatement.  It  gives  him  a  right,  which  be  may  exercise,  or  w^hich  he  may 
waive,    lie  may  avoid  the  transfer  of  the  claim  against  liiui,  or  he  may  ratity 
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liOBKBTS. 

V. 

Stark- 


it,  at  his  option.  His  ratification  may  be  either  expressed  or  implied — any  act 
by  which  the  transferree  is  recognised  as  the  creditor,  amounts  to  a  ratification. 
In  this  case  Starl&,  it  is  averred,  novated  his  debt,  in  favor  of  the  transferee. 
The  novation  was  made  on  longer  credit,  and  different  terms  of  payment* 
There  could  be  no  more  effectual  ratification  of  the  transfer.  It  was  a  ratifica- 
tion for  a  good  and  valuable  consideration.  The  original  notes  were  discharged 
and  extinguished  by  novation,  and  there  was  a  good  and  sufficient  consideration 
for  the  new  notes.  ThA  action  of  the  plaintiff  on  the  new  notes,  comes 
neither  within  the  letter  nor  spirit  of  the  statute. 

Finally,  the  defendant  insists  that  the  judgment  is  erroneous,  because  the 
notes  were  payable  in  the  notes  of  the  Bank  of  the  United  States ;  whereas 
the  judgment  is  rendered  for  money  or  notes  of  the  Bank  of  the  United  Slates.. 
In  support  of  this  objection  he  has  referred  to  various  authorities,  to  show 
what  remedy  could  be  had  on  such  notes  in  the  State  of  Mississippi.  It  is  be- 
lieved that  there  can  be  no  question  as  to  the  proper  meaning  of  the  contract 
between  the  parties  in  this  case.  The  obligation  was  for  money,  payable  in 
the  notes  of  the  Bank  of  the  United  States.  It  was  an  alternative  obli|atioo, 
which  the  debtor  might  discharge  in  specie,  or  in  notes,  nt  his  option.  Kdnkin 
V.  Saunders,  6  Howard,  52.  Brooks  v.  Hubbard,  3  Cowen,  58.  Gleason  v, 
Pinncy,  5  Wendell,  393.  Sedgwick  on  Damages,  242,  281,  282.  It  cannot 
be  doubted,  that  a  tender  of  either  specie  or  notes,  at  the  maturity  of  the  notesy 
would  have  been  a  good  tender.  In  the  default  of  the  debtor,  perhaps 
the  only  remedy  of  the  creditor,  in  the  State  of  Mississippi,  would  be 
an  action  for  damages  to  be  determined,  and  the  value  of  the  bank  notes  in 
specie,  at  the  maturity  of  the  notes.  Certainly  no  such  judgment  as  the  one 
rendered  in  this  case  could  have  been  obtained  in  the  courts  of  law.  But  the 
form  and  character  of  the  remedy  which  the  creditor  may  have,  is  determined 
by  the  law  of  the  forum.  The  judgment  in  this  case,  whatever  might  be 
thought  of  it  in  Mississippi,  is  one  which  is  entirely  competent  to  the  courts  of 
Louisiana  to  render.  It  pursues  the  contract,  and  adjudges  the  debtor  to  the 
specific  performance  of  it.  It  requires  the  defendant  to  do  exactly  what  be 
agreed  to  do.  He  is  ordered  to  pay  his  debt  in  money,  with  the  privilege  how- 
ever of  discharging  it  in  notes,  according  to  his  contract. 

Moise  and  W*  M.  Randolph,  for  the  appelkint.  1st.  The  assignment  of 
the  original  notes  to  Roberts,  was  null  and  void.  He  took  nothing  by  the 
transfer,  and  never  could  have  maintained  an  action  for  the  amount.  Stat, 
of  Mississippi  of  21st  February,  1840,  s.  7.  The  constitutionality  of  this  act 
IS  settled.  See  Hyde  v.  Planters^  Bank,  5  Rob.  416.  WUliams  v.  Planters* 
Bank,  12  Rob.  125.  Marshall  v.  Grand  Oulf  Railroad  Co.,  11  Rob.  190. 
Chreen  Y4  Baldtoin,  11  Smedes  and  Marshall,  661.  The  legislature  of  Mississip- 
pi, by  deckiring  that  **  it  shall  not  be  lawful  for  the  banks  to  assign  their  notes, 
bills  receivable,  &c.,  meant  to  attach  nullity  to  the  act  of  transfer  itself.  Rob^ 
erts  took  nothing  by  the  assignment  of  iStor^*$  notes,  and  could  not  have  main- 
tained an  action  on  them.  No  action  can  be  maintained  on  a  contract  made 
in  fraud  of  the  law.  Lato  v.  Hodson,  11  East,  300.  Bravo  y.  Turner,  7  Term 
Rep.  630.  Wheeler  v.  Russell,  17  Mass.  280.  Cottony.  Brien,  6 Rob.  115. 
Booth  V.  Hodgson,  6  Term  Rep.  409.  Mitchell  v.  Smith.  See  also,  1  Binney, 
117.  6  Binney,  329.  3  Merivale,  471.  5  Mass.  239.  2nd.  The  notes  given  ia 
renewal  are  subject  to  the  same  defences  which  might  have  been  made  te 
the  original  notes.  8  Mart.  422.  5  Mart.  N.  S.  157.  5  Rob.  498.  6  Rob.  11&« 
Davis  V.  Holbrook,  1  Ann.  Rep.  176.  Armstrong  v.  J^oler,  11  Wheaton,  258.  3d. 
The  judgment  rendered  is  erroneous,  because  the  notes  are  on  their  face  **  pay- 
able in  notes  of  the  Bank  of  the  United  States,*'  and  the  judgment  is  for  money 
or  notes  of  the  United  States  Bank ;  whereas  the  true  criterion  of  indebted- 
ness was  the  value  of  the  notes  of  the  United  States  Bank  at  the  maturity 
of  the  obligation  sued  on,  and  there  is  no  allegation  or  proof  of  such  value. 
Suppose  the  defendant  does  not  pay  in  the  notes  of  the  United  States  Bank 
— suppose  those  notes  are  not  to  be  had  at  this  time—is  the  execution  good 
for  the  same  amount  of  specie  ?  Clearly  not.  If  the  United  States  Bank's 
notes,  were  below  par,  an  alternative  judgment  that  Stark  should  pay  in  those 
notes  or  in  funds  at  par  value,  would  be  to  impose  a  penalty.  Now,  the  true 
indebtedness  of  Stark  is,  the  value  of  United  States  Bank  paper  at  the  matu- 
rity of  the  obligation  sued  on.  A.  promised  to  pay  B,  $800  in  such  bank  notes 
OS  are  received  in  deposit  in  the  *'  Hopkinsville  Branch  Bank.    By  the  court: 
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•▼idence  of  the  specie  value  of  each  paper  ought  to  be  admitted,  and  that  vat-  BoacRTt 
ue  ia  the  criterioD  of  damages.  Littell^s  Rep.  vol.  3,  245.  Anderson  V.  Etctng.  ^- 
See  BuTnaLant  8f  Co,  v.  Genlrys,  7  Munroe,  354.  A.  sued  B.  in  an  action  of  oxark. 
debt,  to  recover  a  certain  amount  payable  in  Philadelphia  funds.  But  the 
court  held  that  "  debt"  was  not  the  proper  action.  **  The  legal  acceptation  of 
**  debt"  isi  "  a  sum  of  money  due  by  certain  and  express  agreement,  where  the 
quantity  is  fixed  and  specific,  and  does  not  depend  on  any  subsequent  valuation 
to  settle  it" — citing  3  BlackstoUe  p.  153.  By  the  court :  The  thing  contracted 
for  is  not  specifically  recoverable.  The  plaintiff  might,  in  an  appropriate  action, 
recover  the  value  of  Philadelphia  funds,  in  damages,  and  a  juiy  in  their  dis- 
cretioo  might,  in  addition  to  that  value,  give  them  interest  on  that  value ;  but 
they  cannot,  in  any  form  of  action  known  to  law,  recover  Philadelphia  fundd 
specifically."  Januafy  v.  Henry,  2  Munroe's  Rep.  58.  Directly  tn  point  is 
the  case  of  Gordon  v.  Parker*  The  case  was  this :  **  $5,000.  Due  George 
S-  Snutki  or  beareri  five  thousand  dollars,  payable  in  Brandon  money.  Jack- 
son, January  26th,  1839."  By  the  court :  '*  The  contract  was,  to  pay  in  a 
certain  species  of  bank  iiotes,  and  their  value  at  the  time  of  the  date  of  the 
due  bill,  should  have  been  ascertained  by  the  assessment  of  the  jury  as  the 
measure  of  damages."  The  court  reasserted  the  principle  which  it  had  pre^ 
viouslj  decided  in  Bonel  v.  Covington  that,  ^*  the  verdict,"  on  a  note  payable 
in  current  notes,  *<  must  be  for  the  value  of  the  current  notes  in  specie,  at  the 
time  payment  should  have  been  made."  2  Sttiedes  and  Marshall's  Rep.  495 
The  Supreme  Court  of  this  State,  in  the  case  of  Hunter  v.  Spurcocki  m  de- 
livering judgment  on  a  note  payable  in  cotton,  held  that  it  was  proper  to  set 
out  the  note  and  the  breach  of  the  contract,  to  enable  the  plaintiff  to  recover 
the  value  of  the  note  in  damages,    3  La.  97. 

The  judgment  of  the  court  was  pronounced  by 

Enstis,  C.  J.*  This  is  an  action  brought  on  three  ptomissory  n^tes  drawn 
by  the  defendants  in  favor  of  the  plalhtiff  or  order.  They  are  the  fli-st  of  a  se- 
ries of  twelve  tiotes  Which,  it  is  alleged,  were  given  to  the  plaintiflf  in  renewal 
of  certain  notes  on  which  Stark,  the  only  defendant  before  Us,  and  another, 
were  indebted  to  the  Agricultural  and  to  the  Planters'  banks  in  Mississippi. 
The  banks  assigned  these  notes  to  the  plaintiff  for  the  benefit  of  the  assignees 
of  the  late  United  States  Bank  of  Pennsylvania,  to  whom  they  Were  indebted. 
It  is  alleged  that  the  transfer  of  those  notes  to  the  plaintiflf  was  in  violation  of 
a  statate  of  the  State  of  Mississippi,  and  was  consequently  null  and  void,  and 
gave  DO  right  of  action  to  the  plaintiff;  and  that  the  notes  now  sued  on,  being 
given  in  renewal  of  the  original  notes  held  by  the  banks,  were  not  only  without 
any  good  or  sufficient  consideratiob,  but  that  the  consideration  was  unlawful 
and  against  the  public  policy,  and  in  direct  violation  of  the  statute,  of  Mississip- 
pi, where  the  whole  transaction  originated  and  was  completed,  and  under  whose 
laws  the  rights  of  the  parties  litigant  must  be  determined.  There  was  judg- 
ment for  the  plaintiff,  and  Stark,  one  of  the  defendants,  has  appealed.  The 
caae  has  been  argued  at  bar  on  the  grounds  thus  presented,  and  we  proceed  to 
consider  them  without  any  reference  to  any  question  which  might  arise  as  to 
the  facts  of  the  case,  as  authorising  such  a  defence  in  this  action. 

The  question  which  we  are  called  upon  to  decide  is,  whether,  with  the  con- 
sent of  the  debtor,  the  notes  for  which  the  notes  sued  on  were  given  could  be 
transferred  by  the  bank  which  held  them  to  the  plaintiff,  so  as  to  create  a  legal 
obligation  on  the  part  of  the  debtor  to  discharge  them,  when  thus  transfen'ed, 
in  the  hands  of  the  assignee.  The  section  of  the  act  of  the  legislature  of 
Mioaissippl  which,  it  is  said,  destroys  absolutely  any  right  of  transfer  on  the 
part  of  the  bank,  is  in  these  words  : 


*« 


And  be  it  further  enacted,  ^r..  That  it  shall  not  be  lawful  for  any  bank  in 


*SuDELL,  J.,  having  been  of  counsel,  did  not  sit  ou  tlie  thai  of  this  case. 

10 
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RoBESTS      this  State  to  trmisfer  by  endorsement  or  oliierwise  any  note,  bill  receivable,  or 

Staak.       other  evidence  of  debt ;  and,  if  it  shall  appear  in  evidence  upon  the  trial  of  any 

action  upon  any  such  note,  bill'  receivable,  or  other  evidence  of  debt,  that  the 

same  was  so  transferred,  the  same  shall  abate  npon  the  plea  of  the  defendant." 

In  the  case  of  HcLslip  v.  Leggttt^  6  Smedes  and  MarshalPs  Rep.  327,  it  was 
held  by  the  High  Court  of  Errors  and  Appeals  of  Mississippi  that,  in  an  actioo 
against  the  maker  of  a  note  payable  to  a  IJank,  by  the  endorsee  of  the  bank,  the 
defence  which  this  statute  affords  to  the  debtor  could  not  be  made  under  the  plea 
of  the  general  issue,  but  only  be  reached  by  a  plea  in  abatement.  The  case  of  the 
Planters^  Bank  v.  Sharp  is  referred  to  in  the  opinion  of  the  court,  and  in  that 
case  Chief  Justice  Sharkey,  in  reference  to  this  section  of  the  statute,  makes  oso 
of  this  language :  *'The  language  of  the  statute  is  very  broad,  it  is  true,  but  still  we 
must  look  at  its  spirit  and  meaning.  If  the  object  of  the  legislature  be  apparent, 
it  should  be  so  construed  as  to  accomplish  that  object,  and  there  it  should  end." 
**  I  regard  this  provision  not  as  a  punishment  on  the  bank,  by  oompelling  a  forfeit- 
ure of  its  right  of  action,  but  as  intended  solely  and  exclusively  for  the  benefit 
of  bank  debtors.  Bank  paper  was  then  very  much  depreciated  aind  the  country 
was  full  of  this  depreciated  currenoy,  and  it  was  designed  to*  secure  to  debtors 
the  right  to  pay  the  banks  in  their  own  notes.  By  allowing  them  to  transfer 
their  notes,  debtors  would  have  been  compelled  to  pay  the  endorsees  in  the  con- 
stitutional cun-ency."  4  Ibid.  17.  And  in  the  case  of  the  Commercial  Bank  v. 
Thompson^  7  Ibid.  448,  the  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  says:  **The  act  prohibiting  the  assignment  of  notes  was  intended  for 
the  benefit  of  the  makers  of  the  notes,  and  they  may  waive  their  right  to  in- 
sist upon  it,  if  they  will.'* 

We  think  that  the  exposition  of  the  policy  of  the  State,  and  the  constructioa 
thus  given  to  the  statute  is  not  impugned  by  the  opinion  of  the  court  deliv- 
ered by  the  same  judge  in  the  case  of  ^obson  and  Allen  v.  2^  Benton  and 
Manchester  Eailroad  and  Banking  Co,  decided  at  the  same  term^  Nov.  1846, 
7  Ibid.  725. 

The  decisions  appear  to  us  to  be  conclusive  on  this  point.  The  policy  of 
the  State  is  declared  by  its  courts  of  the  last  resort,  to  have  been  the  security 
of  the  right  of  debtors  to  pay  their  debts  to  the  banks  in  their  several  notes, 
and  to  prevent  a  violation  of  that  right,  and  the  statute  vests  in  the  debtor  the 
option  of  waiving  or  insisting  on  the  privilege  which  it  conferred,  which  was 
cL'eated  for  his  benefit  in  furtherance  of  the  public  policy.  The  transfer  of 
these  notes  does  not  place  the  party  claiming  under  it,^  in  the  position*  of  one 
to*  whom  courts  can  give  no  assistance  in>  enforcing  his  contract,  as  in  oases  of 
a  plaintiff  seeking  to  enforce  an  immoral  or  unlawful  contract.  The  consid- 
eration of  the  notes  sued  on  we,  therefore,  hold  to  be  lawful  and  adequate. 
The  notes  sued  on  are  in  the  form  of  promissory  notes,  with  a  reservation  of 
a  right  to  discharge  them  in^  the  notes  of  the  Bank  of  the  United  States* 
The  judgment  is  in  conformity  therewithr  and,  as  we  conceive,  in  accordance 
with  the  true  intent  and  import  of  tne  notes. 

Judgment  ajirmed.* 

^ -^^— . ^      -  ^   —^  ^.—  ■  _  ^ ,  ^    ■     ■     II I  ■    ■      ■         ■  ^m         L    I  II  I I M  M  ^   

*  Prentiss  and  Finney^  prayed  for  a  re-hearing  in  this  case.  The  judgment  of  the 
court  below  is  erroneous  in  this  :  That  it  is  a  judgment  for  so  much  money,  with  the 
privilege  of  discharging  the  same  in  the  notes  of  the  Bank  of  the  United  States.  De- 
fendant contends  that  his  contract  did  not  authorise  such  a  judgment,  and  that  the  only 
lejral  judgment  which  was  warranted  was  a  judgment  for  damages,  which  damages 
ehould  have  been  the  aiicertainod  value  of  the  United  States  Bank  notes  at  tiie  lime  of 
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lln  hnmk  of  the  eontnct,  to  wit,  the- time  when  the  netee  respectiToIy  fell  due.    The      Bobbrtt 
contracts  sued  on  are  not  obligations  for  the  payment  of  money,  either  absolutely  or  in  ^' 

the  alteraatire.  They  are  simple  obligations  for  the  delivery,  at  certain  periods,  of  a  Stark. 
certain  amoont  of  United  States  Uank  notes.  Upon  a  bieach  of  these  >contract8,  nothing 
hot  damages  can  be  recovered,  and  the  only  legal  criterion  of  damages  is  the  value  of  the 
bank  notes  at  the  time  of  the  breach.  The  obligations  do  not  fix  the  value  of  the  article 
to  be  delivered,  and  therefore  it  was  incumbent  on  the  plaintiff  to  prow  their  value  at  the 
trial,  before  he  was  entitled' to  a  judgment  at  alL 

FissL  The  contracts  sued  on  are  to  be  ceostrued,  as  to  their  meaning,  extent,  force,  and 
ehligation,  by  the  laws  of  MJaaissippi,  in  which  State  they  were  executed  and  made  pay- 
able. 

Seoond.  Constmed  by  the  laws  of  MissisBJppi,  the  contracts  sued  on  are  4iot  obligations 
for  the  pa]nment  of  money,  either  absolutely  or  in  the  alternative,  but  simple  obligations 
for  the  payment  or  delivery  of  a  certain  enumerated  amount  of  United  States  Bank 
nolBS ;  they  are  not  alternative  obligations  at  all.  This  point  is  well  settled  by  the  fol- 
lowing authorities:  Tlie  fint  case  in  which ^the  qoestion  is  raised,  is  Bonel  v.  Covington, 
7  Howard,  322,  which  was  a  suit  on  a  promissory  note  "  for  (573,  payable  in  the  current 
notes  of  either  of  the  banks  of  Natchez  or -of  the  Union  Bank."  Upon  this  point  the 
eooit  says,  p.  327:  "  In  determining  that  the  plaintiff  is  entitled  to  the  notesof  the  banks 
mentioned,  that  were  current  on  the  day  the  note  sued  on  (became  due,  we  do  not  de- 
cide that  he  was  entitled  to  claim  the  amount  in  specie.  If  there  was  any  difference 
between  the  current  notes  of  those  baukb,  if  there  were  any  such,  and  specie,  it  may  be 
estimaled  by  the  jury,  and  the  defendants  allowed  the  benefit  of  such  difference.  Their 
venfict  must  be  for  the  value  of  the  current  notes  in  specie  at  the  time  payment  should 
have  been  made."  The  next  case  in  which  the  matter  is  discussed  is  in  Saunders  v. 
JttcAar<ison,2  Smedes  and.MarBhall,  90.  In  that  case  the  defendant  had  given  his  note 
for  so  much  money,  absolutely.  There  was,  however,  a  separate  agreement  contained  in 
a  deed  between  the  parties.that  this  .note  might  be  paid  in  bank  notes  of  the  different 
Miininwippi  banks.  It  was  urged  in  argument  that  this  case  was  similar  to  that  of  a  note 
payable  upon  its  foce  in  bank  notes,  and  therefore  it  was  argued  that  the  plaintiff  could 
only  recover  the  value  of  the  bank  paper  at  the  time  of  the  maturity  of  the  note.  The 
court,  however,  held  that  the  cases  were  not  similar;  that  the  one  before  them  was  a 
contrad  to  pay  money,  subject,  however,  to  a  defeasance,  and  that  if  the  defendant  did 
not  take  advantage  of  the  defeasance  by  tendermg  the  bank  paper  at  the  maturity  <of  his 
note,  then  his  contract  to  pay  money  became  absolute.  In  explaining  .the  difierence  be- 
tween the  case  before  the  court,  and  a  case  of  a  note  payable  on  its  face  in  bank  notes, 
Chief  Jnrtice  Sharkey  says,  p.  105 :  "  Taking  for  the  present  the  law  to.be  as  stated,  we 
shall  endeavor  to  draw  the  distinction /between  this  contract  and  those  which  have  given 
rise  to  the  decisions  cited.  In  cases  of  the  description  mentioned,  the  essence  of  the 
agieement  was  the  thing  to  be  paid.  By  common  consent,  bank  notes  have  been  sufasti- 
tnted  as  currency.  They  are  necessarily  liable  to  great  fluctuation  in  value,  and  a  note 
payable  in  such  currency  bears  a  striking  analogy  to  an  agreement  to  pay  any  other  spe- 
cific aiticie.  The  extent  of  the  obligation  is  the  thing  a^eed  to  be  paid ;  such  contracts 
cannot  be  interpreted  so  astto  enlarge  the  obligation.  A  failure  to  perform  entitles  the 
plaint^torecoverthe  value  only,  as  equivalent  to  what  he  would  have  received  on 
Tolantary  payment.  The  extent  of  the  liability  or  undertaking  is  limited  by  the  terms 
of  the  obligation.  But  this 4s  not  a  note  for  so  much  payable  in  a. certain  description  of 
emrency,"  Slc 

Thm  view  of  the  BTissisrippi  court  is  conclusive  as  to  the  true  construction  of  a  note 
payable  on  its  face  in  bank  paper.  These  are  notes  **  for  so  much  payable  in  a  certain 
description  of  currency."  "  The  extent  of  the  obligation  is  the  thing  agreed  to  be  paid." 
Tlic  obligee  can  only  call  for  that  thing ;  "  a  fulnre  to  perform  entitles  the  plaintiff  to 
recover  the  value  only."  Now,  what  is  the  thing  agreed  here  to  be  paid?  They  are 
**  notcB  for  so  much  payable  in  a  certain  description  of  currency,  viz :  United  States 
Banknotes!  What  does  the  failure  to  perform  entitle  the  plaintiff  to  recover  7  '*The 
value  only,"  says  Chief  Justice  Sharkey.  But  the  court  below,  in  the  present 
cfMB  aays,  if  the  defendant  wiU  not  perform  his  oUigation  to  pay  United  States 
Bank  moles,  the  plaintiff  shall  be  entitled  to  recover,  not  the  value  only,  but  the  same 
amoiioty  in  good  money.  What  right  had  the  court 'below  to  attach  to  the  breach  of  the 
contract  a  greater  penalty  than  the  law  attaches  to  it  7  But  Ve  will  cite  an  additional 
case  to  show  that  this  question  is  no  longer  a  matter  of  argument  in  Mississippi.  In  the 
case  of  Gordon  v.  Parker,  2  Smedes  and  Marshall,  485,  suit  was  instituted  on  the  fol- 
fowinfr  note: 

*•  ^5,000.  Due  George  JS.  Smith  or  bearer,  five  thousand  dollars,  pa3rable  in  Bran- 
don money.    Jackson,  January  26, 1839.  N,  C.  Gordon." 

Tbim  oUigataon  is  m  all  respects  similar  to  those  under  consideration.  There  is  no  dif- 
ference whatever  in  the  oenstmction  or  force  of  the  two  contraots.  This  court  then 
woold  (according  to  the  opinion  implied  in  its  affirmance  of  the  judgment  below)  con- 
stme  the  contract  above  cited  as  an  alternative  obligation,  and  say  that  a  judgment  for 
^,000  m  constitutional  ciurency,  with  the  privilege  of  discharging  it  by  the  payment  of 
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$5,000  in  Brandon  money,  woald  hea  valid  judgment,  and  in  acoordanee  witii  the  terms 
of  the  eoutraet.  But  such  ia  not  the  conatruction  put  upon  it  by  the  laws  of  MiMnwippi. 
After  a  very  elaborate  argument  at  bar,  the  court  conatrue  the  obligration  thua,  p.  495,  of 
the  volume  cited :  "The  declaration  contained  an  averment  that  the  term  Brandon  money 
meant  the  notes  of  the  Mississippi  and  AJabama  Railroad  Company)  at  Brandon,  MiasM- 
sfippi.  The  defendant  beloiv  requested  the  court  to  charge  the  jury  Ihat  the  measure  of 
damages  in  the  case  was,  the  specie  value  of  the  Brandon  Bank  paper  at  the  matu- 
rity of  the  due  bill,  with  interest,  &c.  The  contract  was  to  pay  in  a  certain  species  of 
bank  notes,  and  their  value  at  the  time  of  the  date  of  the  due  bill  should  have  been  as- 
certained by  the  assessment  of  the  Jury,  with  interest  This  was  so  decided  by  this  court 
in  the  case  of  Bond  v.  Covington."  Now  the  Supreme  Court  of  Mississippi  say.  **  the 
eontract  was  to  pay  m  a  certain  species  of  bank  notes ;  in  other  words,  that  it  was  a 
simple  and  single  obligation  to  pay  a  certam  thiag,  at  a  certain  time,  and  that  the  only 
penalty  of  non-payment  is  the  value  of  the  thiufr  at  that  time.  This  court  says  that  & 
similar  obligation  is  an  alternative  one,  and  that  the  penalty  for  not  paying  the  United 
^States  Bank  notes  is,  not  their  real  specie  value,  but  their  full  nominal  amount  in  good 
money.  Even  should  this  court  believe  its  'own  construction  correct,  yet  it  is  respectfully 
urged  that  the  law  of  Mississippi,  net  that  of  Louisiana,  must  govern  the  interpretation  of 
this  contract 

According  to  the  present  judgment  it  fe  true  the  defendant  has  still  the  privilege  of  pay- 
ing in  UnitMl  States  Bank  notes,  but  what  we  complain  of  is  that  the  judgment  inflicts 
upon  him,  in  ease  of  non-payment,  the  penalty  of  the  full  nominal  amount  m  good  money. 
Now  we  have  attempted  to  show  that,  by  law,  the  only  penalty  of  non-payment  of  the 
bank  notes,  is  their  value  in  specie  at  the  time  they  should  have  been  paid  according  to  the 
terms  of  the  contract  But  there  is  another  mode  of  testing  the  correctness  of  this  judg- 
ment ;  if  it  be  a  valid  judgment  and  in  accordance  with  the  true  meaning  of  the  con- 
tract, (hen  it  is  equally  binding  upon  the  plaintitF  as  the  defendant  The  facts  of  this  case, 
upon  which  we  resist  the  judgment,  are,  that  United  States  Bank  notes  at  the  maturity 
of  the  obligations  sued  on  were  worth  only  forty  or  fifty  cents  m  the  dollar.  This  is  the 
true  criterion  of  damages  suffered  by  nou-payment  At  present  these  notes  have  appre- 
ciated to  eighty  or  ei^ty-five  cents  in  the  dollar.  But  suppose,  on  the  other  hand,  the 
notes  had  depreciated  and  were  worth  now  only  five  cents  m  the  dollar,  would  the  plain- 
tiif  be  bound  to  take  them,  when  at  the  maturity  of  the  obligation  they  were  worth  fifty 
cents  in  the  dollar?  It  seems  clear  he  would  not  He  would  have  been  entitled,  in 
damages,  to  the  value  at  that  time,  and  could  not  be  compelled  to  take  them  in  present  sa- 
tisfaction. This  has  been  directly  decided  in  Mississippi  in  the  case  of  Lanier  v.  Trigg,  6 
Smedes  and  Marshall,  641.  The  note  sued  on  in  that  ease  had  belonged  to  the  Hernando 
Bank,  and  under  the  law  of  Mississippi  was  payable,  even  in  the  hands  of  an  assignee, 
in  the  notes  of  ihat  bank.  The  defendant  pleaded  a  tender  of  Hernando  Bank  bills,  made 
long  after  the  maturity  of  the  notes,  but  the  court  decided  that  the  tender  was  not  good, 
and  gave  the  following  reasons,  p.  645 :  f'  The  plaintiffi  were  entitled  to  the  Hernando 
Bank  bills,  taking  the  plea  to  be  true,  on  the  day  ihe  oUigatiou  became  payable*  The 
same  nominal  amount,  six  months  afterwards,  in  such  bills,  might  be  of  much  less  value. 
In  an  action  of  covenant  of  this  kind  the  measure  of  damages  must  be  the  value  of  the 
Aiticle  at  the  time  of  the  breach,  net  its  value  six  months  siterwards.  The  rights  of  the 
parties  became  fixed  on  that  day."  Plamtiff^'s  counsel  has  suggested  in  his  brief  that  this 
judgment,  though  it  would  not  be  good  in  Mississippi,  is  still  good  m  Louisiana  under  our 
practice.  We  admit  that  the  remedy  is  local,  but  this  is  not  a  question  of  remedy.  It  is 
a  question  as  to  the  meaning  and  construction  of  a  MissisBippi  contract ;  to  solve  this 
/question  we  must  appeal  to  Mississippi  law,  J^-hearing  rtfund. 


Smith  r.  Ward  et  al. 


A  shipment  of  specie  madaby  a  factor  to  his  principal,  without  any  letter  of  advice  or  other 
notice  of  tlie  consignment,  cannot  be  viewed  as  made  with  proper  care,  and  with  that  atten- 
tion to  the  interests  of  the  principal  which  the  factor  is  bonnd  to  bestow;  and  if  lost  or 
stolen  before  reachiug  the  principal,  the  loss,  as  between  the  principal  and  factor,  mnat  be 
borne  by  the  latter. 

APPEAL  from  the  Fourth  District  Court  of  New  OrleanSf  Strawbridge,  J, 
Mount,  for  the  appellant,  cited  5  Smedes  and  Marshall,  268.  7  Wendell, 
320.  5Cowen,379.  2  Starkie  on  Evid.  594.  3  Mass.  249.  Metcalfe  Perkins 
Dig.  333.    6  Leigh  82.    8  Cowep.  200.    2  Term  R.  70.    Prentiss  and   Finney^ 
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fbr  the   defendants.      The    judgment   of  the    court   was    pronounced    by 

EusTis,  C.  J.  The  defendants  were  the  factors  of  the  plaintiff,  who  resides 
at  Marion,  a  Tillage  on  the  Yazoo  river,  in  the  State  of  Mississippi.  They  are 
sued  for  the  balance  of  their  account,  the  amount  of  which  is  not  contested,  but 
it  is  alleged  by  them  that  it  was  remitted  by  them,  in  obedience  to  the  plaintiflf's 
instmctions,  and  in  accordance  with  the  custom  of  merchants,  with  an  obser- 
vance of  all  proper  precautions  on  their  part.  There  was  judgment  for  the  de- 
fendants, and  the  plaintiff  has  appealed. 

The  plaintiff  directed  the  amount  in  the  hands  of  the  defendants  to  be  sent 
to  him  in  sovereigns.  Sixty-two  and  a  half  sovereigns  were  put  in  a  sealed  pack- 
age, directed  to  Marion,  Mississippi,  and  sent  to  the  plaintiff.  It  was  delivered  to 
the  clerk  of  the  steamer  Gazelle,  which  was  advertised  for  the  Yazoo  river ;  no 
receipt  or  bill  of  lading  was  taken,  but  the  clerk  was  told,  at  the  time  of  the  deliv- 
ery,  that  it  was  money.  Although  the  testimony  is  not  as  definite  as  it  might  have 
been,  we  conclude  that  the  address  of  the  package  was  in  conformity  with  its 
destination,  and  that  proper  notice  was  given  of  its  contents.  We  find  no 
evidence  of  any  letter  of  advice  being  sent  by  this  conveyance,  or  any  other,  to 
the  plaintiff,  notifying  him  of  the  money  being  sent  by  the  steamer  Gazelle. 

It  18  contended  for  the  defence,  that  it  is  customary  when  remittances  are  di- 
rected to  be  made  of  sums  like  this,  to  give  the  money  in  a  sealed  package,  bag* 
or  box,  in  charge  of  the  clerk  of  a  river  steamer  going  to  the  place  where  it  is 
to  be  sent,  for  which  it  is  not  usual  to  take  a  bill  of  lading.  If  a  bill  of  lading  is 
required  freight  is  charged,  which  is  one-fourth  per  cent  for  gold ;  otherwise  the 
money  is  carried  gratuitously.  This  is  said  to  be  the  usual  mode  followed  by 
the  commission  merchants  of  this  city  in  remitting  money,  <and  the  defendants 
having  acted  in  conformity  with  this  usage  In  remitting  the  money  to  the 
plaintiff,  it  is  contended,  have  no  further  responsibility  in  relation  to  it.  On 
this  point  the  case  has  been  argued,  but  the  want  of  proof  of  any  letter  of  advice 
would  prevent  the  defendants  from  having  the  benefit  of  any  such  usage,  sup- 
posing it  to  have  been  sufficiently  proved  and  the  (acts  to  have  brought  their  case 
within  it,  and  admitting  it  to  be  one  which  Che  court  would  be  bound  to 
rec<^;ni8e« 

There  is  no  evidence  that  the  plaintiff  ever  received  the  money  sent  to  him, 
and  the  naked  question  is  before  us  as  to  which  of  the  parties  shall  bear  the  loss. 

Concerning  the  duties  of  factors  the  law  is  too  well  settled  to  admit  of  any 
question.  They  are  bound  not  only  to  obey  the  orders  of  their  principals,  but 
to  consult  their  advantage  in  all  matters  referred  to  their  own  discretion;  to  be 
early  in  their  intelligence,  distinct  in  their  accounts,  and  punctual  in  their  cor- 
respondence, and  to  exercise  in  the  business  confided  to  them  a  reasonable  and 
proper  care,  skill  and  judgment ;  and  the  enquiry  in  relation  to  the  responsibil- 
ity of  the  fiictor  in  any  particular  case  is,  whether  other  persons  exercising  the 
same  calling  or  employment,  and  being  experienced  and  skilled  therein,  would 
or  not  have  acted  as  he  has  done.  1  Livermore  on' Agency,  68.  Russell  on 
Factors,  36.  Chapman  ▼.  WalUm^  10  Bingham,  57.  This  class  of  agents 
shonld  likewise  be  punctual  in  giving  notice  to  their  principals  of  all  those  facts 
and  circumstances  connected  with  the  business  which  they  have  been  retained 
lo  transact,  by  which  the  rights  or  interests  of  their  principals  may  be  affected. 
Russell  on  Factors,  44. 

In  ordinary  shipments,  the  bill  of  lading  is  dispatched  to  the  consignee,  in 
order  to  eaable  him  to  demand  and  receive  the  goods  from  the  master  of  the 
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SxiTH  veiM]  in  which  tiiey  are  transported ;  with  the  bill  of  lodiog,  leltera  of  HdrtcB 
Ward.  "^  trnnainitt«d,  unlera  the  DOtico  of  the  ehipment  la  the  cooaignea  h  commu- 
nicated in  some  other  mode.  Where  the ro  is  so  bill  of  iadiog  there  is  ao  much 
tlie  more  necesaity  fur  the  letter  of  advice,  and  a  remittAnca  without  either  one 
or  tlie  other  we  cannot  cooaider  aa  made  witli  due  diligence,  and  is  not  consist- 
ent with  ihatituentjon  to  the  interests  of  the  principal  which  the  (actor  is  bound 

The  preaeot  case  furniahes  a  atriking  instance  of  the  necesai^  of  the  observ- 
ance of  thia  rale.  The  plaintilT  thua  eipleios  liis  positioa  in  Lie  letter  to  th« 
defendants,  under  date  of  Jnae  2G,  1845. 

"The  steamboat  Gazelle  has  just  now  come  np.  I  understand  from  the  clerk 
hehaa  had  seTenil  packages  of  monej  stolen  lost  night;  to  whom  thejr  were  di- 
rected he  cnniiot  inform  me,  bat  thejr  think  there  was  one  packsga  from  jrour 
hoaea  for  this  river:  he  has  a  luan  prisoner  on  board  upon  suspicion  of  commit- 
ting the  act,  tcc." 

This  letter  ia  relied  upon  by  the  eoaoselibr  tfapilofendanta  as  showing,  among 
other  Ihiaga.  that  the  plaintiff  eridentlj  expected  the  renaittaoce  by  this  boat,  and 
hence  anthorised  it ;  but  it  sfanwa  the  helpleaa  condition  in  which  the  plaintiff 
was  placed  by  the  neglect  of  the  defendants  to  inform  him  of  the  remittance 
having  been  made.  He  was  left  ina  atate  of  ignorance,  which  pat  it  out  of  hia 
(tower  to  claim  what  the  defendants  insist  was  hia  own.  We  consider  that  the 
dafeoce  has  not  bean  eatablislied. 

The  judgment  of  the  District  Court  is  therefore  rerersed;  and  it  is  decreed 
that  the  plaintiff  Eecover  from  the  defendaota  jointly  and  sererslly.  the  sum  of 
three  hundred  and  Gre  dollara  and  fourteen  ceats,  with  fire  per  ceot  interest 
from  the  35th  Norenber,  184G,  and  costa  of  suit  in  both  courts.* 


Olives  c  Iiaee. 
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60  SM' 
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68  awl  Where,  by  *«aBtraotapterod>M*ui  the  atateorUiwiiaipidbatwesD  Oa  sgeatof  ■lactar 

3     n  reiiiliilB  IB  (fail  Bute  and  aputy  living  intfas  fbrmer,  the  agant  binds  his  prinDipal  toap- 

1«   Til 

*  PrenlUi  and  Fimuf,  for  re-bearing,  urged :  1.  That  tbera  is  no  eitsUirfied  rule  oT 
law,  tbat  requirnd  the  defendants,  in  the  (raitsniinion  of  tbe  money  to  the  plaiulilF,  la 
■sod  any  other  letter  at  advice  than  the  anvelape.  Tbat  tbe  rule  which  raquim  it  i* 
Dnsnppoited  by  autbDrity,  and  cDDtrary  to  aulhority. 
3.  'I'hiLt  the  rule  ia  not  rsuaded  ia  cuBtom  ;  and,  even  if  it  be  ao  fonaded,  that  tbare  is 
o  proof  of  (he  cugtom,  and  Che  oourt  cannot  ex  officio  talte  (uitica  thonnfl 

3.  Thkt  anlen  Bme  rule  at  lav  or  custom  proved  ia  the  record  reqaiied  another  letter 
r  advice  than  tbe  envelope  to  be  seat,  dafeodonta  were  not  boand  to  prove  that  such  a 
liter  was  sent. 

4.  That  if  B  Biarle  letter  accompanying  the  package  is  auGciant,  the  mere  envelope, 
roperly  sealed  and  directed,  is  infBcient. 

0.  'niBt  tbeiuit,  being  in  the  unture  of  an  action  of  debt  on  a^i  accouat  Btated,  tbe 
lurt  caanot  condemn  defeadantain  daniBgta.foi  the  mere  failure  to  write  a  latter. 

G.  That  if  liBbie  in  tliia  action  for  the  neglect  to  write  a  letter,  defendants  are  only 
itite  for  the  aetnal  loss  canaed  by  their  neglect  and  (o  the  extent  of  that  loss,  and  that  no 
«  wbatevar  waaenstaiaed  in  eoaaequsace  o{  such  neglect. 

7.  That  the  defendaots,  in  the  lisusmiaoica  of  Ibe  money,  did  axerciae  reasonable  skill 
i3  ordinary  diligeuce.  Re-htaring  rrfuttd. 
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ply  the  proceeds  of  ootton,  deliTered  to  him  in  that  State  to  be  lold  here,  to  the  payment  of       OLivtR 
certain  debts  due  to  third  pemns,  the  rights  of  the  parties  must  be  determined  according  v, 

to  the  law  of  Mississippi;  and,  by  that  iaw  the  debtor  is  considered  as  having  stripped 
himself  of  all  aathority  as  owner,  the  legal  title  to  the  property  being  vested,  for  the  pur- 
poses of  the  agreement,  in  the  factor,  and  an  equitable  title  in  the  creditors  for  whose  be- 
nefit the  stipulations  were  made ;  no  previoos  assent  of  the  latter  being  necessary  to 
prevent  other  ereditors  from  acqairing  an  adverse  lien  by  execution  or  attachment,  the 
stipulations  being  beneficial  to  them,  and  their  acceptance  therefore  presumed.  The  trust 
thus  created  in  favor  of  the  creditors  could  not  be  destroyed  either  by  the  debtor,  or  the 
factor  to  whom  the  property  was  delivered.  And  where  in  such  a  case  the  property  is 
attached  by  a  creditor  of  the  original  owner,  the  attachment  will  be  sustained  only  upon 
proof  that  the  parties  for  whose  benefit  the  stipulations  were  made  had  notice  thereof,  and 
dedtne  to  avail  themselves  of  them. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridgt^  J. 
The  facts  of  this  ease  are  foUy  stated  in  the  (pinion  of  the  court  infrd» 

H.  A.  BuUard  aod  Bobinsan^  ibr  the  appeHant.     There  is  do  evidence  that 
the  Mechanics*  and  Traders*  Baak  ever  assented  to  the  agreement  made  by^ 
Martin^  PltasanU  t^  C?.,  for  their  benefit,  or  accepted  the  stipuhition  made  in 
their  favor. 

Nor  does  it  appear  that  James  B,  Lake  became  a  party  to  the  agreement 
before  the  levy  of  the  attachment.  He  afterwards  intervened  in  the  case,  and 
claimed  to  be  paid  out  of  the  fond  in  preference  to  the  plaintiflf. 

The  cotton  was  shipped  for  account  of  IV.  A,  Lake^  and  consequently  was 
at  the  risk  of  the  shippers,  until  received  by  the  consignees.  It  was  shipped 
by  ^rtm^,  Morgan  if  Markkam^  the  agents  of  the  gamiskees. 

It  is  conceded  on  all  hands  that,  while  in  iroMsiiu^  the  cotton  was  at  tbe  risk 
oiW.A.  Lake.  As  soon  as  it  reached  the  hands  of  Martin,  PUasants  Sf  C»n  the 
agreement  took  effect.  But  te  what  extent?  We  contend  that,  without  the 
consent  of  James  JB.  ZoAre  and  the  Mechanics*  and  Traders'  Bank,  the  owner 
might  retract,  except  as  it  relates  to  Martm^  Pleasants  Sf  C«. ;  the  agreement 
on  hk  part  amovnting  only  to  an  indication  of  payment,  the  bank  and  his  brother 
James  being  only  propositi  solutionis  gratid.  And  i£  W.  A.  Lake  at  any  timer 
before  such  assent  was  given  could  control  the  fond  and  revoke  his  order^  the 
fond  was  liable  to  attachment  by  his  creditors,  according  to  the  well  settled  rule 
that,  while  the  owner  retains  the  control  of  his  property  his  creditors  may  at- 
tach. Wilson  T.  Lizardif  15  La.,  p.  255.  Bank  of  Alabama  ▼.  Kraft,  Id 
La.  565. 

If  we  regard  the  agreement  of  Martin,  PUasants  &  Co..  te  pay  over  any 
balanee  in  their  hands,  after  satisfying  their  own  demand,  to  the  bank  and  /.  B. 
Laker  9BtL  stipulation  powrautrui,  it  is  clear  it  might  be  revoked  at  any  time 
before  acceptance  by  those  for  whose  benefit  it  was  intended.  Merlin,  Qu.  de 
Droit,  verho  Stip.  pour  Autrni.  Civil  Code  art.  1896.  Gravier  t.  Oravier,  «( 
Mart.  N.  S.  207.  The  fund  itself  belonged  to  W.  A.  Lake.  He  had  directed 
it  to  be  paid  to  his  brother  and  the  bank ;  bnt  they  had  not  assented  to  the  ar- 
rangement, hvoito  bene^eium  non  datw*  Suppose,  after  selling  the  cotton, 
Martin^  PUasanis  Sf  Co,,  had  fiiiled  ?  On  whom  wouki  the  loss  have  fallen ! 
Certainly  the  fond  would  not  in  the  meantime  be  at  the  risk  ef  the  bank  and  J^ 
B.  Lake,  who  never  assented  to  the  arrangement  and  never  constituted  that 
house  their  agents,  and  were  not  bound  by  their  agreement*  Until  Martinr 
PUasants  if  Co*  had  paid  to  the  third  persons,  or  until  they  had  accepted  the 
■tipniation  in  their  fitvor.  Lake  might  have  withdrawn  the  fond,  and  Martin^ 
PUasants  Sc  Co.  would  not  have  incurred  any  UabUity  to  said  third  persons. 

But  the  judge  of  the  District  Court  was  of  opinion  that  the  case  was  to  be 
decided  by  the  common  law  prevailing  in  Mississippi,  and  not  by  the  law  of 
Louisiana;  that  the  contract  was  made  there  and  the  cotton  delivered  ;  and 
that  the  contract  of  pledge  was  completed  with  its  conditions.  By  reference 
to  the  contract  it  will  be  seen  that  it  purports  on  its  face  to  be  a  conttact  of 
pledge ;  and  it  appears  clear  that  it  was  to  be  performed  in  Louisiana.  It  re- 
cites that  Lake  is  new  shipping  cotton  to  Martin,  PUasant  Sf  Co.,  which  he 
oays  he  pledges  to  them  for  the  payment  of  certain  debts  as  before  mentioned. 
There  was  then  no  delivery  in  Mississippi,  so  as  to  make  the  contract  of  pledge 
complete  in  that  State.    On  the  contrary  it  pre-supposes  that,  while  on  board. 


80 


Olitsr 

V. 

Lake. 


SUPREME  COURT  OF  LOUISIANA, 

the  pi-operty  is  Btili  at  the  risk  of  the  shipper.  He  then  says  that  tlie  proceeds 
are  to  be  applied  to  the  paymeDt,  first  of  his  debt  to  the  consignees,  next  to  /. 
B.  Lakcy  and  lastly  to  the  bank.  This  is  a  pledge  only  in  name.  It  is  in  reali- 
ty nothing  but  a  mandate  or  agency.  The  cotton  was  not  to  remain  in  the 
hands  of  the  pretended  pledgee,  merely  as  a  security  to  be  sold,  if  the  debts 
be  not  paid,  under  judicial  authority,  but  was  to  be  disposed  of  at  once  and 
the  proceeds  to  be  applied  as  directed.  Art.  3132  of  the  Civil  Code  forbids 
the  pledgee  to  dispose  of  the  pledge,  and  an  agreement  to  the  contrary  is  null. 
It  is  dierefore  of  the  essence  of  a  pledge  that  it  should  remain  undisposed  of, 
until  a  judicial  order  is  obtained  to  sell  it  on  failure  to  pay  the  principal  debtor. 
But  as  it  relates  to  J.  B.  Lake  and  the  bank,  there  was  clearly  no  pledge — 
without  their  express  consent  they  could  not  be  subjected  to  the  obligations 
of  pledgees.  The  contract  of  pledge  is  consensual.  The  pledgee  is  bound  to  a 
certain  degree  of  diligence.    Civ^  Code,  art.  3134. 

There  was  no  delegation  in  this  case,  but  simply  an  indication  of  payment. 
The  delegation  requires  the  consent  of  three  persons,  at  least.  2  Poth.  on 
Obligations,  no.  565  et  seq.  For  indication  of  payment,  see  same  work,  no. 
569.  But  the  judge  says  he  adopts  the  doctrine  in  4  Mason  217, 17  Mass.  551« 
and  II  Wheaton,  76  and  96.  Those  cases  relate  to  assignments  of  property  to 
trustees  for  the  benefit  of  creditors,  and  have  no  analogy  to  this  case.  In 
cases  of  assignment  at  common  law,  the  transfer  of  the  property  is  absolute. 
There  was  no  trust  in  the  common  law  sense  of  the  word.  The  cotton  ship- 
ped was  clearly  at  the  risk  of  Lake^  until  it  came  into  the  possession  of  Martin^ 
Pleasants  4*  Co. ;  it  was  shipped  by  Lake^  The  agreement  to  receive  and  sell 
the  cotton  for  account  of  Lake^  amounts  neither  to  a  pledge,  nor  to  an  assign- 
ment to  trustees  for  the  benefit  of  creditors.  The  transaction  is  an  ordinary 
commercial  one. 

Prentiss  and  Finney^  for  the  defendant.  The  only  question  presented  in 
this  cause  is,  whether  die  plaintiflf  or  the  intervenor  is  entitled  to  the  fund  at- 
tached. They  are  both  b<ma  fide  creditors  to  the  amounts  claimed  by  them 
respectively.  The  intervenor  claims  a  preference  on  the  fond  attached,  and 
the  defendant  and  garnishees  insist  that  at  the  time  of  the  service  of  the  at- 
tachment on  the  latter,  there  was  nothing  in  their  hands  belonging  to  the  de- 
fendant liable  to  attachment;  that  the  fund  out  of  which  the  plaintiff  claims 
to  be  paid,  resulted  frem  a  sale  of  cottoUf  which,  before  the  attachment,  had 
been  assigned  and  conveyed  in  trust  by  the  defendant  to  the  garnishees,  and 
delivery  thereof  made  accordingly,  in  the  State  of  Mississippi,  to  pay  certain 
debts  of  the  defendant  specified  in  the  deed  of  assignment,  and  that  the  said 
deed  of  assignment  and  delivery  of  possession  of  the  said  cotton  in  the  State  of 
Mississippi,  by  the  laws  of  that  State  Tested  a  clear  legal  and  perfect  titto 
in  the  garnishees  for  the  purposes  of  the  trust,  and  an  equitable  title  m  the  cred- 
itors for  whose  benefit  it  was  made.  The  contract  was  made  and  executed  in 
the  State  of  Mississippi;  the  delivery  of  the  cotton  to  the  garnishees  was  com- 
plete in  that  State ;  through  their  agents  they  received  it  Siere,  just  as  though 
they  had  been  present  acting  for  themselves. 

The  counsel  for  the  plaintiff  contend  that  this  instrument  is  in  form  a  coo- 
tract  of  pledge,  and  that  the  contract  of  pledge  is  a  consensual  contract,  and 
that  no  consent  on  the  part  of  the  beneficiaries  is  shown.  It  is  true  that  in  the 
instrument  the  word  pledge  is  inaptly  used — ^it  is  evident  the  contract  is  not  a 
pledge,  for  then  the  property  would  have  been  handed  over  to  the  creditors  direct- 
ly. There  would  have  been  no  intervention  of  a  trustee  between  the  debtor 
and  creditor.  But  bad  English  should  not  destroy  the  effect  of  an  instrument; 
the  inapt  use  of  the  word  pledge  should  not  and  cannot  alter  the  legal  effect  of 
this.  It  is  in  fair  construction  and  intendment  an  assignment  in  trust  for  tha 
benefit  of  certain  creditors,  and  by  the  common  law,  which  prevails  in  Missis- 
sippi,  vested  a  legal  title  to  the  cotton  in  Martin^  t'Leasants  Sf  Co,,  for  the  pui*. 
poses  of  the  trust,  and  an  equitable  interest  in  the  creditors  named,  according  to 
the  extent  of  the  provisions  in  their  favor,  and  that  without  any  assent  what- 
ever on  the  part  of  the  creditors,  cestuis  que  trust.  The  practical  good  sense  of 
the  common  law  presumes  the  consent  of  a  creditor  to  a  conveyance  in  trust, 
to  pay  him  his  money.  To  this  point  the  authorities  are  abundant.  7  Rob,  1 . 
11  Wheaton,  78.  7  Peters,  608.  4  Mason,  217.  11  Wendell,  241.  4  John. 
Chan.  522.  The  case  of  Lay  ton  v.  Rowan,  7  Rob.  1,  shows  that  our  courts 
liave  recognized  and  protected  such  rights  as  the  trustee  and  cestuis  que  trust 
claim  by  virtue  of  the  assignment  in  question. 
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The  judgment  of  the  court  was  pronounced  by  Oliyul 

SuDEi.!.,  J.  The  question  presented  in  this  case  kf  Whether  the  plarotififaB  Lake. 
an  attaching  creditor  is  entitled  to  be  paid  out  of  the  fund  in  the  hands  of  the 
garnishees.  Mar  tint  Pleasants  Sf  Co.,  in  preference  to  two  other  credit- 
ors, to  wit :  James  B.  Lake  and  the  Mechanics*  and  Traders*  Banlc*  The 
fund  in  the  hands  of  Martin,  Pleasants  Sf  Co.  originated  from  two  sources : 
firsty  a  shipment  of  fifty  two  bales  of  cotton,  made  in  September,  1846,  by  the 
defendant  to  the  garnishees ;  and  secondly*  shipments  of  one  hundred  and  four"* 
teen  bales  of  cotton,  which  were  delivered  under  an  agreement  which  will  be 
presently  noticed,  by  the  defendant  to  the  agents  of  the  garnishees  in  Missis- 
sippi, and  were  by  them  forwarded  to  their  principals.  The  first  shipment  of 
fifty-two  bales  was  not  covered  by  the  agreement  in  question.  Its  proceeds, 
therefore,  being  $1,915  53,  after  paying  the  advances  of  $1,000  made  upon 
it  by  the  garnishees,  and  $20  20,  being  a  former  balance,  must  be  considered 
as  a  fund  unappropriated  for  the  benefit  of  other  parties,  and  therefore  sub- 
ject to  the  attachment.  It  is  to  be  observed  that  the  only  other  claim  of  the 
garnishees  besides  the  sum  of  $1,020  20  above  mentioned,  was  an  amount  of 
$2,000  for  an  advance  to  which  other  property  was  by  the  agreement  of  the 
parties  specially  appropriated.  The  contest  then  is  reduced  to  so  much  of  the 
fond  in  the  hands  of  the  garnishees  as  originated  from  the  proceeds  of  the  cot- 
ton delivered  in  Mississippi  to  the  agents  of  Martin,  Pleasants  Sf  Co, 

Some  weeks  after  the  shipment  made  directly  by  the  defendant  to  the  gar- 
nishees a  written  agreement  was  made  in  Mississippi,  between  the  defendant 
and  the  garnishees  represented  by  their  agents,  Bruner,  Morgan  and  Mark" 
ham,  by  which,  after  reciting  that  Lake  is  shipping  cotton  to  Martin,  Pleasants 
if  Co,,  he  declares  that  he  pledges  it,  first,  to  the  payment  of  an  accommoda- 
tion acceptance  of  Martifii  Pleasants  4*  Co.  for  $2,000  then  soon  to  be  ma- 
tured, *'  and  then  to  apply  the  proceeds  of  cotton  as  they  receive  it  to  the  pay- 
ment of  the  sum  of  $1,600  to  James  B.  Lake,  of  Maryland,  and  after  the  pay- 
ment to  James  B.  Lake  then  the  nett  proceeds  shall  be  applied  to  the  payment 
of  $1,400  to  the  Mechanics*  and  Traders*  Bank  of  New  Orleans.  Now  the 
Slid  iMkc  does  by  this  instrument  distinctly  pledge  the  cotton  hereafter  ship- 
ped of  this  crop  to  the  payment  of  the  debts  above  enumerated,  and  the  said 
party  of  the  second. part  do  promise  and  oblige  themselves  that,  to  the  extent 
of  the  coUon  delivered  to  (heir  agents  in  Vicksburg,  Mississippi,  Bruner,  Morgan 
Sf  M(trkham,  they  will  apply  and  pay  the  said  debts  in  the  order  that  they  are 
mentioned  by  the  said  Lake"  One  hundred  and  fourteen  bales  were  delivered 
to  the  agents  of  the  garnishees  under  this  agreement,  and  shipped  by  them  to 
Jtfor^,  Pleasants  Sf  Co.,  who  received  it  prior  to  the  attachment,  and  have 
paid  the  draft  of  $2,000  mentioned  in  the  agreement.  I'heir  right  to  reim- 
bursement is  not  disputed. 

James  B,  Lake  intervened  soon  after  the  attachment  was  levied,  and  claimed 
payment  under  the  written  agreement.  The  Mechanics*  and  Traders'  Bank 
has  not  intervened.  It  does  not  appear  that  the  Bank  has  ever  signified  its  ac- 
ceptance of  the  stipulations  of  the  agreement,  nor  is  it  satisfactorily  shown 
that  it  had  notice  of  them.  Lake  did  not  signify  his  acceptance  before  the  at- 
tachment, nor  does  he  appear  to  have  been  informed  of  the  agreement  until  af- 
ter the  garnishment.  It  is  proper  also  to  remark  that  no  fraud  is  shown  in  this 
case,  nor  is  it  even  proved  that  the  defendant  was  insolvent. 

Although  in  the  instrument  above  mentioned  the  term  pledge  is  used  inaptly, 
it  is  not  according  to  its  fair  construction  and  legal  intendment  a  contract  o£ 

11 


82  SBPREME  COURT  OF  LOUISIANA, 

Olivbe       pledge,  but  an  assigunieot  of  property  out  of  the  proceeds  of  which  the  as- 
L^K.        Bigoee  is  first  to  pajr  himself,  and  is  bound  nest  to  pay  the  other  debts  men* 
tioned  in  the  assignment 

It  has  become  a  well  settled  rule'  in  the  law  of  attachment  that,  when  the 
owner  of  the  property  has  lost  his  power  over  it  and  cannot  change  its  destina- 
tion, his  creditor  cannot  attach ;  the  converse  of  the  rule  being  that,  whenever 
the  proprietor  may  sell  and  deliver,  the  creditor  can  seize.  See  Armor  v. 
Coekhum^  4  Mart.  N.  S.  669.  It  is  necessary  therefore  to  consider  the  effect 
of  the  agreement  upon  the  rights  of  W*  A.  Lake^  and  what  duties  it  imposed 
upon  Martin,  PUasants  Sf  Co.  The  two  enquiries  in  a  great  degree  involve 
each  other,  tend  to  the  same  conclusion,  and  may  be  concurrently  treated. 
By  this  agreement  it  was  clearly  understood  between  the  contracting  parties 
that  Martin,  PUasants  4*  Co-  should  receive  possession  of  the  property,  sell  it, 
and  apply  the  money,  first,  to  their  owu  reimbursement  for  the  advance  of 
92,000,  and  then  to  the  payment  of  the  two  creditors  named  in  the  agreement. 
There  was  no  express  reserve  by  IV,  A^  Lake,  of  any  foture  control  over  the 
property.  Upon  the  fieice  of  the  agreement,  which  he  presently  executed  by 
delivering  possession,  he  stripped  himself  of  the  authority  of  owner.  But  it  is 
said  that,  under  the  agreement,  Martin,  PUasants  4*  Coi  were  his  mere  agentSt 
their  agency  being  however  coupled,  as  regards  themselves,  with  an  interest 
for  the  reimbursement  of  their  advances ;  and  that  at  any  time,  on  reimbursing 
or  settling  for  the  advances,  he  oould  have^  withdrawn  the  property  or  its  pro- 
ceeds from  their  control.  To  test  the  truth  of  this  proposition  it  is  necessary 
to  enquire  what  duties  and  obligations  towards  othen  were  imposed  upon 
Martin,  PUasants  4r  Oo.  Such  duties  and  obligations,  if  they  existed,  formed 
part  of  the  contract  as  bet?ween  them  and.  Lake,  and  he  oould  not  be  penuitted 
to  viokte  them. 

If  the  question  be  tested  by  the  laws  of  Mississippi,  where  the  agreement 
was  made,  it  appears  to  us  free  from  difficulty.  We  understand  the  rule  there 
to  be  well  settled  that,  in  such  case,  the  legal  title  would  be  vested  in  MarUnf 
PUasants  Sf,  Co.  for  the  purposes  of  the  agreement,  and  an  equitable  title  in  the 
creditors  for  whose  benefit  Lake  stipulated ;  i^nd  that,  to  prevent  other  credit- 
ors from  acquiring  an  adverse  lien  by  execution'  or  attaohment,  a  previous  as- 
sent of  the  creditors  was  not  necessary  to  be  shown,  the  stipulation  being  pure- 
ly beneficial  to  them,  and  therefore  its  acceptance  presumed.  See  Brookes  t« 
Marbwry,  2  Wheaton,  79.  4  John.  Cha.  529^  6  Ves.  662.  4  Mason,  214. 
The  opposite  doctrine  has  been  held  in  repeated  decisions  in  Massachusetts ; 
but  those  decisions  spring  from  the  defects  of  liie  local  law.  The  courts  there 
do' not  possess  equity  powers;  and  the  policy  of  the  law  providing  for  attach- 
ments, and  not  providing  any  vemedy  in  equity  against  the  trustees,  was 
considered  as  prohibiting  the  establishment  of  a  trust  estate  by  an  insolvent 
debtor  for  the  benefit  of  crediton  not  parties  to  it.  It  is  plain,  therefore,  that 
if  rights  were  thus  created  in  fa;ror  of  the  creditors,  which  the  law  would  recog* 
nize  and  preserve  for  them,  even  before  their  acceptance,  there  was  created,  at 
the  same  time,  by  the  agreement,  a  correspondent  duty  on  the  part  of  Martin^ 
PUasants  S^  Co,  to  hold  the  property,  and  apply  it  to  the  purposes  so  stipula- 
ted. This  duty  oreatod  by  the  agreement  Lake  was  bound  to  respect,  and  as 
he  could  not  violate  it,  his  attaching  creditor  can  exercise  no  greator  right. 

This  case  was  decided  by  the  district  judge  upon  the  authority  of  some  of 
'    the  cases  just  citod,  and  in  applying  the  law  of  Mississippi  to  this  contract  it 
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aeemB  lo  ns  he  did  not  err.  The  ooe  hnodred  and  fourteen  bales  'oT  cotton  OLirsa 
were  received  nnder  the  agreement,  by  the  agents  of  Martin,  PUa$anU  4'  ^*  lakb. 
in  Mississippi.  A  receipt  there  by  the  agents  was  a  receipt  by  themselves  in 
that  State ;  and  the  moment  the  property  came  into  their  hands  in  that  State, 
under  an  agreement  made  there,  it  seems  just  to  consider  the  hiw  of  that  State 
aa  operating  npon  the  subject  matter,  and  diothing  the  property  .thus  delivered 
with  a  trust  in  favor  of  the  beneBciaries,  which  neither  Lake,  nor  Martin,  Pleas* 
anU  4"  Cb.  could  destroy  without  their  assent. 

In  this  connection  it  is  proper  to  notice  the  argument  of  the  p1aintiir*«  corni- 
ael  with  regard  to  the  ownership  of  this  property,  as  tested  by  the  maxim  JRTes 
peril  domino.  It  is  very  true  that,*  if  the  cotton  had  been  lost  on  its  voyage  to 
New  Orleans,  or  been  destroyed  by  fire  here,«or  if  Martin,  Pleasants^  Co. 
after  selling  it  and  receiving  the  proceeds,  had  failed,  the  loss  would  have  fallen 
on  W,  A.  Lake.  But  there  is  no  inconsistency  in  the  concurrent  existence  of 
a  qualified  ownership  in  one  party,  and  a  control  and  dominion  over  it  for  cer- 
tain purposes,  in  another  party.  Thus,  when  property  is  given  in  pledge,  the 
pledgor  parts  with  the  possession  and  control  of  the  thing  pledged ;  but  if  it 
perishes  without  the  fault  of  the  pledgee  the  loss  is  the  pledgor's,  and  the 
debt  remains  unsatisfied.  The  payee  of  a  bill  of  exchange  has  an  order  upon 
the  fund  in  the  hands  of  the  acceptor ;  but  if  the  acceptor  fails,  the  drawer,  if 
there  has  been  due  diligence  on  the  part  of  the  holder,  bears  the  loss.  So  a 
conngnee  who  has  made  advances  is  deemed  a  qualified  owner  of  the  property 
consigned ;  but  there  is  also  a  qualified  ownership  in  the  fconsignor,  and  its  de- 
struct  ion  is  his  loss. 

While  however,  we  recognize  the  equitable  interest  created fby  the  agreement 
of  the  parties  in  favor  of  the  two  creditors,  and  presume  'their  acceptance, 
we  have  no  right  to  compel  their  participation  in  the  fund,  or  withhold  it  indefi- 
nitely from  the  attaching  creditor.  James  B.  Lake  has  intervened,  and  claims 
payment.  He  is  clearly  entitled  to  that  relief,  although  he  proves  no  actual  ac- 
ceptance before  the  attachment  was  levied.  But  the  Mechanics'  and  Traders' 
Bank  have  not  intervened,  and:the  case,  as  to  them,  stands  merely  upon  the  im- 
plied acceptance.  We  have  stud  that  there  is  no  satisfactory  proof  that  they 
have  had  notice  of  the  provision  for  their  benefit.  We  think  it  equitable  that 
they  ahould  have  notice ;  but,  on  the  other  hand,  if  they  do  not  elect,  within 
a  reasonable  time,  to  participate  in  the  fund,  whether  because  they  have  been 
provided  for  elsewhere,  or  from  any  other  cause,  it  is  just  that  the  attaching 
creditor  should  take  the  benefit  of  their  refusal.  The  judgment  of  the  court 
befew,  directed  unconditionally  that  the  funds  be  applied  to  the  payment  of  the 
Blechanics*  and  Traders'  Bank.  In  this  respect,  we  think  the  judgment  should 
be  modified,  so  that  notice  be  given  to  the  Bank,  and  a  reasonable  time  al- 
kvwed  for  the  signification  of  its  acceptance,  and  for  intervening  in  the  cause ;  in 

default  of  which  this  plaintiff  should  have  judgment  to  be  paid  after  James  B. 
Lake. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  rendered  upon 
the  intervention,  be  reversed ;  that  the  proceeds  of  sale  of  fifty-two  bales  of  cot* 
too,  shipped  by  the  defendant  to  Martin,  Pleasants  4*  Co-  to  wit:  $1915  53, 
be  applied  first,  to  the  payment  to  Martin,  Pleasants  Sf  Co.,  of  91020  20 ;  next 
to  the  payment  of  the  costs  occasioned  by  the  attachment ;  and  lastly  towards 
the  payment  of  the  judgment  obtained  by  said  plaintiff  against  the  said  defend- 
ant; and  it  is  further  decreed  that  the  proceeds  of  one  hundred  and  fourteen 
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Olivkr  Im1«8  of  cotton,  deliTered  by  tliA  defendant  in  Mississippi  to  the  agents  of  Mat' 
Laju.  ^^^1  Pleasants  4'  Co,^  to  wit:  the  sum  of  $3992  36,  be  applied,  first,  to  the  pay- 
ment of  said  Martin^  Pleasants  4r  Co.,  of  the  sura  of  $2050  00;  secondly,  to  the 
payment  of  the  costs  occasioned  by  the  intervention  and  of  this  appeal ;  thirdly, 
to  the  payment  of/.  J3.  Lake^  of  the  sum  of  $1600.  And  as  to  the  surplus  of  the 
))roceeds  of  sale  of  said  on^  hundred  and  fourteen  bales,  it  is  decreed  that  this 
cause  be  remanded  for  further  proceedings  according  to  law ;  that  a  copy  of  this 
decree  be  served  upon  the  Mechanics*  ^  Traders'  B«nk,  and  if,  within  ten 
days  after  service,  said  corporation  shall  appear  and  claim  the  benefit  of  said 
fund,  and  it  shall  appear  upon  due  proceedings  that  the  said  corporation  is  still 
the  creditor  of  said  defendant,  and  entitled  to  the  benefit  of  said  surplus,  said 
surplus  shall  be  applied  to  the  payment  of  said  Mechanics*  dc  Traders'  Bank ; 
otherwise  the  said  surplus  shall  be  applied  to  the  payment  of  the  judgment  in 
iavor  of  the  plaintiff  against  the  defendant. 


Duncan,  Executor  r.  Armant. 

Wliero  aparchoser  of  property  sold  ataiaccasilonsalc  refaaes  to  take  it  and  pay  the  price, 
no  new  order  of  coort  is  necessary  to  aathorize  the  executor  to  resell  it  a  na  faile  enchire.. 
Per  Curiam :  The  authority  to  sell  having  been  once  obtained,  it  was  his  duty  to  complete 
the  sale,  the  coercive  measures  established  by  law  for  enforcing  payment  of  the  price  being 
left  to  his  discretion. 

Where  one  to  whom  property  had  been  a^ndicated  at  m  judicial  aale,  fail*  to  pay  the  price  at 
the  time  required,  according  to  a  fair  constmction  jof  ait.  2589  of  the  Civil  Code,  the  second 
sale  need  not  be  advertized  during  more  than  ten  days,  provided  that  the  customaiy  notice 
be  given  within  that  time.  The  term  of  ten  days  fixed  by  the  Code,  refers  exclusively  to 
the  duration  of  the  advertizement,  and  not  to  the  period  at  which  it  is  to  commence ;  «nd  in 
such  a  case  the  fact  that  the  advertizements  were  published  daring  a  longer  period  than  tea 
days,  cannot  affect  the  validity  of  the  sale,  the  law  meaning  ten  days  or  more. 

APPEAL  from  the  Third  Pistrict  Court  of  New  Orleans,  Kennedy^  J. 
Blache,  for  the  appellant,  contended  that  there  should  be  judgment  for 
tlie  plaintiff,  citing  Civil  Code,  2589,  2595.  Stat.  10  March.  1834.  s.  1.  (Bui.  & 
0*8.  Dig.  p.  8).     StaL  5  March,  X842,  s.  3.    (Sess.  Acts.  p.  212.) 

Bodint  for  the  defendant.  1.  The  omission  of  the  plaintiff  to  obtain  the  previous 
authorization  of  the  judge  for  the  second  sale,  renders  it  inyalid.  4  Rob.  132. 
2.  The  period  is  limited  within  which  a  vendor  can  exercise  against  the  pur- 
chaser the  remedy  of  sale  a  la  folic  enchere ;  the  proceedings  must  be  com- 
menced before  the  end  of  ten  days.  3.  The  sale  should  have  been  advertized 
during  thirty  days  (Civ.  Code,  ait.  1159),  and  the  advertizement  published  tfiree 
times  during  tJiat  period.  Stat,  of  1842,  Sess.  Acts,  p.  212.  In  this  case  the 
advertizements  were  published  on  the  10th  and  27th  of  May,  and  on  the  10th 
and  11th  of  June,  the  sale  taking  place  on  the  12th  of  June.  There  were  four 
notices,  instead  of  tho  three  required ;  but  there  were  only  two  publications  du- 
ring thirty  days  from  the  10th  of  May,  the  date  of  the  first  publication.  The 
plainliif  has  failed  to  comply  with  the  law  as  to  the  advertisements,  and  the 
omission  is  fatal.     14  La.  586* 

The  judgment  of  the  court  was  pronounced  by 

Host,  J.     Tho  pluintinr  claims  from  the  defendant,  as  damages,  the  differ- 
ence between  the  price  at  which  two  slaves  belonging  to  the  succession  of  Lan^ 
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na  were  adjudged  to  him,  aod  the  price  which  they  brought  at  n  sale  a  la  folic 
enekere^  after  he  refused  to  comply  with  the  terms  of  the  sale,  and  was  duly 
put  in  default.  The  defendant  resists  the  demand  upon  three  grounds :  Ist.  That 
no  order  of  the  Probate  Court  was  obtained  for  the  resale  of  the  slaves,  which 
being  succession  property,  could  not  be  sold,  unless  the  executor  was  expressly 
authorized  by  the  court.  2d.  That  the  proceeding  a  la  folic  cnchirc  cannot  be 
pursued  within  an  unlimited  or  an  arbitrary  undetermined  period,  but  should  be 
begun  within  ten  days.  3d.  That  the  second  sale  did  not  take  place  after  the 
customary  legal  advertizements.  The  District  Court  sustained  the  last  ground 
of  defence,  and  the  plaintiff  has  appealed  from  the  judgment  rendered  against 
him. 

The  answer  of  the  plaintiff  to  the  first  ground  appears  to  us  conclusive.  The 
authorization  to  sell  having  once  been  obtained,  it  was  his  duty,  as  executor,  to 
go  through  all  the  proceedings  necessary  to  the  completion  of  the  sale,  and  the 
coercive  measures  established  by  law  for  enforcing  the  payment  of  the  price 
are  left  to  his  discretion.  If  he  errs,  he  is  liable  in  damages ;  but  the  legislature 
did  not  intend  that,  in  every  case  ai  this  kind,  the  expensive  formalities  which 
preceed  the  sale  of  succession  property  should  be  renewed ;  and  the  rule  con- 
tended for  cannot  be  fairly  deduced  from  the  decision  in  the  case  of  Landry  y. 
Connelly 1 4  Rob.  ]  32,  cited  at  bar.  The  court  in  determining  on  the  rule  taken  in 
that  case  that  the  Court  of  Probates  was  competent  to  order  the  resale,  was  not 
called  upon  to  determine  whether  the  order  was  necessary.  We  do  not  think 
it  is.  The  resale  of  succession  property  is  properly  made  under  the  first  order. 
But  if  the  heirs  are  minors  it  cannot  be  made  below  the  price  of  appraisement. 

The  case  of  Stewart  v.  Paulding,  7  La.  506,  appears  to  us  decisive  as  to  the 
other  questions  raised.  Under  a  fair  intendment  of  art.  2589  of  the  Civil  Code, 
we  consider,  as  the  court  appear  to  have  done  in  that  case,  that  the  second  sale 
need  not  be  advertized  during  more  than  ten  days,  provided  that  the  customary 
notices  be  given  during  that  time«  This  term  of  ten  days,  fixed  by  the  Code, 
refers  exclusively  to  the  duration  of  the  advertizement,  and  not  to  the  period  at 
which  it  is  to  commence.  If  some  delay  occurred  in  this  case  between  the  first 
and  the  second  sale,  no  negligence  can  be  charged  to  the  plaintiff.  A  few  days 
after  the  sale,  he  took  a  rule  upon  the  defendant  to  show  cause  why  he  should 
not  comply  with  the  terms  and  conditions  of  the  sale,  and  why  a  writ  of  distringas 
should  not  issue  to  compel  him  thereto.  On  the  trial  of  the  rule,  the  defendant 
showed  no  cause^  the  rule  was  made  absolute,  and  a  writ  of  distringas  was 
issued.  When  the  writ  was  returned  no  property  found,  the  plaintiff  advertized 
the  slaves  to  be  sold  at  the  risk  of  the  defendant  It  is  true  they  were  adver- 
tized for  thirty-two  days,  when  they  might  have  been  sold  at  the  expiration  of 
tao  dajs ;  but  this  is  not  a  cause  of  nuUity.  The  law  clearly  means  ten  days  or 
more.  The  sale  was  made  in  good  faith.  The  advertizements  were  sufficient, 
and  no  injury  is  shown  to  have  resulted  to  the  defendant  from  the  delay. 

The  plaiptiif  is  entitled  to  recoFor  $480.  The  costs  claimed  by  htm  cannot 
be  allowed  in  the  present  action. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  there  be  judgment  in 
lavorof  the  succession  of  Jean  Lanna  against  the  defendant  for  $480,  with  costs 
in  both  courts. 


Duncan 

V. 
AaHAMT. 
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PoNTALBA  et  al.  V.  Copland  et  al« 

Where  a  tract  of  land  i»  inventorie4  and  appraised  in  the  mortaary  proceedingf  ai  having 

a  certain  depth,  and  it  is  sabseqnently  acyadicated  to  one  of  the  appraisers,  without  any 

mention  of  its  depth  ia  the  proeSt^verbal  of  adjudication,  the  omission  cannot  be  taken  ad- 

107   5^1  vantage  of  to  extend  jAe  title  Jbeyond  the  limit  assigned  to  it  in  the  mortuaiia.    The 

^     ^         legal  presumption  is  that  the  ofBeers  entmsted  with  the  sale  did  their  duty,  and  sold  ao* 

if  119   287|         cording  to  the  inventory  and  apprsisameat    In  sach  a  case  parties  claiming  under  the 

original  purchaaer  by  whom  the  tract  was  afi^raised,  will  be  estopped  from  claiming  any 

greater  depth  than  he  appraised. 

No  title  passed  under  an  inchoate  Spanish  grant.    The  title  remained  in  the  sovereign  nntil  a 

complete  grant  witf  issued. 

APPEAL  from  the  Parish  Coart  of  New  Orleans,  Maurian^  7.    L.  Janin, 
for  tbe  plaiotifis.    Bemjamin  and  Micau^  for  the  appellants*    The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.*  This  controversy  rose  from  the  conflictmg  claims  of  the  parties 
to  lands  in  the  rear  of  the  city  of  New  Orleans,  the  position  of  which  is  shown 
by  the  plans  in  the  record.  There  is  no  controversy  as  to  die  respective  claims 
of  title,  and  we  msy  proceed  at  once  to  esamkie  the  original  grants  of  the  par- 
ties and  ihB  action  of  Ahe  gorernment  x>f  the  United  States  upon  them. 

We  wiU  first  notice  the  ititle  of  the  defendants.  They  claim  under  two 
^grants,  one  made  by  the  french  government  to  Le  Breton^  on  the  6th  October, 
1757,  and  the  other  by  the  Spanish  government  to  B»  Mekcarty^  on  the  22d  of 
December,  1795«  hi  the  time  Lt  Breton  obtuned  the  first  of  those  grants,  he 
vvas  the  owner  of  a  large  tract  of  land  fronting  on  the  Mississippi  river,  with  a 
depth  of  forty  arpents  only,  and  also  of  another  tract  of  land  in  the  rear  of  this, 
on  the  Metairie  road.  The  object  of  his  application  was  to  obtain  the  unap- 
propriated lands  betweeyn  the  two  ttacts.  It  was  granted,  and  he  was  autho- 
rized to  extend  the  side  lines  of  the  liver  tract.  In  the  mortuary  proceedings 
had  after  his  death,  Ihe  ri^ner  tract  was  inventoried  and  appraised  as  having  a 
depth  of  aixtjr  urpemts^  duis  adding  to  the  original  concession  a  depth  of  twenty 
nrptnU^  taken  from  the  concession  of  1757.  The  heirs  of  Lt  Breton  being 
minors,  a  judicial  sale  of  this  phmtation  took  place,  and  it  was  adjudicated  to 
B,  Macarty^  without  mention  being  made  of  the  depth  in  the  proch-vtrhal  of 
fidjudicatioA.  In*the  chain  of  conveyances  by  which  the  defendants  claim  un- 
der Macarty,  the  depth  of  the  plantation  is  no  where  found.  But  these  omis- 
sions cannot  extend  the  title  beyond  the  limit  assigned  to  it  in  the  tnortuaria. 
The  legal  presumption  IS  that  the  officers  entrusted  with  the  sale  did  their 
duty,  and  sold  according  to  the  inventory  and  appraisement;  apart  from  this 
consideration  Macarty  himself  was  one  of  the  appraisers,  and  the  defendants 
are  stopped  from  claiming  «  greater  depth  than  he  appraised.  It  is  not  materi- 
al to  enquire  whether  the  semainder  of  the  concession  of  1757  was  appended 
to  the  Metairie  load  tract.  Macarty  did  not  acquire  it^  and,  a^B  the  extensioa 
of  the  side  tines  of  the  river  plantation  to  the  depth  of  sixty  arpents  does  not 
conflict  with  the  plaintiffs'  title,  the  concession  of  Le  Breton  has  no  bearing  on 
this  controversy. 

*  SuDKLL,  X,  did  not  sit  on  account  of  nlationsbip  to  one  of  the  defendants. 
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The  defendants  next  contend  that  the  grant  of  1795  to  Macarly  is  a  complete  PoHTAtBi. 
gnmt  of  all  the  back  lands  extending  to  canal  Carondelet,  and  embracing  the  Cor^sn. 
phintifis'  claim.  It  does  not  purport,  on  the  face  of  it,  to  be  a  title  in  form. 
The  requite  expresses  the  hope  that  Maearty^s  application  to  have  the  direction 
of  his  side  lines  changed,  and  to  extend  them  to  canal  Carondelet,  will  be  fiiror- 
abiy  receifed :  and,  if  it  should  be,  the  prayer  is  that  the  survey  of  his  lands 
be  ordered  to  be  proceeded  in  and  completed  in  conformity  therewith,  and 
that  a  general  plan  be  made  of  them,  **donandome  el  dicho  canal  por  ter- 
mino  de  mis  tierras,  y  formando  un  plan  general  de  ellas  para  hacer  constar 
mis  propriedades  y  obtener  titulot  mas  en  forma,*^ 

The  prayer  is  granted,  proTided  no  legitimate  opposition  be  made  within  six 
months.  What  is  it  that  is  granted  on  that  condition  ?  Nothing  more,  clearly, 
than  the  prayer  of  the  requite,  the  order  for  the  survey  which  was  to  precede 
the  titulo  en  forma*  This  title  is  nothing  more  than  a  conditional  order  of 
survey,  unattended  with  actual  possession  and  never  executed.  It  presents  one 
of  the  weakest  of  all  equitable  claims  to  land  resting  on  written  evidence, 
rendered  stiD  weaker  by  the  facts  that  two  oppositions  were  made  within  six 
months  from  its  date,  that  the  governor  caused  it  to  be  returned  to  him,  and 
kept  it  in  his  possession  without  ever  decidiog  upon  the  oppositions.  This 
claim  stood  much  better  upon  the  testimony  of  Pintado,  given  in  the  case  of 
Fleytai  v.  71ie  Mayor  ei  al.,  1  Mart  N.  S.  430.  The  grant  is  not,  as  stated 
by  the  court  in  that  case,  as  complete  an  order  ef  survey  as  could  be  mode. 

The  title  of  the  plaintiffs  is  also  an  incomplete  grant,  containing  suspensive 
and  resolutory  conditions,  none  of  which  appear  to  have  been  performed  ;  and 
had  it  been  rejected,  or  not  acted  upon  by  the  govemnMut  of  the  United 
States,  the  ground  taken  by  the  defendants  that,  after  having  remained  dor- 
mant so  long  a  time  it  should  be  presumed  to  have  been  abaadoned,  would  have 
received  our  serious  consideration. 

It  is  an  historical  hct  that,  during  the  colonial  existence  ef  Louisiana^  grant* 
of  land  were  frequentiy  relinquished  by  the  grantees  for  the  purpose  of  avoid- 
ing the  charges  which  they  imposed,  and  that  the  lands  thus  granted  werer 
reunited  to  the  national  domain.    Bossier  v.  MitoyeT,  Sf  Mart.  698.    When 
titiea  have  remained  in  the  land  office  during  a  iMig  space  off  time,  witheut  the^ 
heirs  of  the  grantee  having  set  up  any  claim  to  the  land  Ihey  cover,  the  pre- 
sumption is  strong  that  they  were  abandoned ;  particularly  when  the  same  land 
was  subsequentiy  granted  te  other  persons.    This  claim,  however,  is  differ* 
eatly  situated.    Acts  of  ownership  under  the  freneh  and  Spanish  governments 
are  shown;  and,  in  1806;  it  was  presented  to  the  board  of  ceromissioners  for 
confirmation,  and  confirmed.    We  may  here  state  that,  on  the  same  occasion^ 
MaeartyU  claim  under  the  grant  of  1795  was  rejected.    The  commissioners 
sapng  "that,  if  the  land  had  been  surveyed  for  him  by  order  of  the  Baron  de 
Carondelet,  (which  was  not  the  case,)  it  must  have  been  on  the  condition  that 
it  was  vacant ;  but  that  it  clearly  appears  that  the  whole  of  this  land  is  covered 
by  grants  king  antecedent  to  the  period  when  the  land  is  stated  to  have  been 
surveyed  for  the  ckiimant.'*    After  the  death  of  Macarty,  the  application  for 
confirmation  was  renewed,  and  the  claim  was  finally  confirmed,  by  aa  act  of 
Congress,  of  February  28th,  1823. 

The  original  grant  of  the  plaintiffs  was  at  least  equal  in  dignity  te  that  of 
the  defendants.  It  is  anterior  in  date,  and  was  the  first  coniirmed  by  the 
Lfnited  States.    After  this  confirmaliois  we  have  do  authority  to  say  that  the 
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claim  had  been  abandoned ;  and  whether  we  adopt  the  rule  established  by  the 
late  Supreme  Court  in  the  case  of  CcdvU  v.  Innis,  10  Mart.  288,  and  in  the 
case  of  Fleytas,  already  referred  to,  or  that  recognized  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  ChoUau  v.  Ekluirt^  2  How.  344,  the  judg- 
ment in  favor  of  the  plaintiff  must  be  affirmed. 

The  Supreme  Court  of  Louisiana  were  of  opinion  that  the  title  passed  un- 
der an  inchoate  grant.  The  Supreme  Court  of  the  United  States  hold  that  it 
remained  in  the  sovereign  until  a  complete  grant  issued ;  and  it  is  undeniable 
that  the  legislation  of  Congress  for  the  adjustment  of  land  titles  in  Louisiana 
assumes  that  construction.  We  cannot  differ  from  that  high  tribunal  on  ques- 
tions involving  the  alienation  of  the  public  domain,  and  the  interpretation  of 
treaties  and  acts  of  Congress.  We  acquiesce  the  more  readily  in  the  rule  they 
have  adopted,  on  account  of  the  beneficial  influence  it  is  calculated  to  have  ia 
the  speedy  settlement  of  land  titles  and  the  security  of  property. 

The  defendants  have  shown  no  possession  under  which  the  plea  of  prescrip- 
tion could  be  sustained  ;  and  it  is  very  doubtful  whether,  before  the  confirma- 
tion by  the  United  States,  their  title  could  have  formed  the  basis  of  the  pre- 
scription of  ten  and  twenty  years.  Judgment  ajirmed* 


Bent  et  al.  t?*  Lauvb  et  aL 

The  owners  of  &  steamer  are  bound  to  pay  for  sappliea  fortiiibed  to  their  agents  for  the  use 
of  the  boat,  and  proved  to  have  inured  to  their  benefit. 

By  the  mercantile  law  part  owners  of  a  vessel  are  liable  tn  iclida  for  repairs,  and  necessary 
expenses  for  its  use. 

The  liability  of  the  parties  to  a  contract,  made  in  another  State  by  an  agent  of  the  owners 
of  a  steamer  residing  here,  for  supplies  for  the  use  of  the  boat,  the  payment  for  which  was 
to  be  made  here,  must  be  governed,  in  whatever  relates  to  the  constroction  and  the  nature 
and  validity  of  the  engagement,  by  the  law  of  the  place  where  the  contract  was  made. 
The  stipulation  as  to  the  place  of  payment  concerns  the  performance  of  the  contract,  which 
must  be  according  to  the  law  of  the  place  where  it  is  to  take  place.  And  where,  in  such  a 
case,  there  is  no  stipulation  as  to  the  rate  of  interest  in  ease  of  non-performance,  the  law 
of  the  places  of  payment  must  govern  in  allowing  interest  ex  mora  from  judicial  demand. 

Where  a  note  was  payable  at  a  bank,  proof  that  no  funds  had  been  placed  there  to  pay  the 
note,  either  at  maturity  or  since  down  to  the!  time  of  trial,  will  excuse  the  omission  to 
apply  there  for  payment 

APPEAL  from  the  Commercial  (Jourt  of  New  Orleans,  WatU,  J.     C  A. 
Jofus,  for  the  plaintiffs.    Sigur  and  Bonford,  for  the  appellants.    The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  petition  alleges  that  the  defendants,  part  owners  of  the 
steamer  Creole,  are  in  solido  mdebted  to  the  plaintiffs  in  the  sum  of  $315  79, 
with  interest,  for  this :  that  the  steamer  Belle  Creole,  being  at  the  port  of 
Louisville,  in  Kentucky,  the  plaintiffs,  at  the  request  of  Dimitry  and  Plaisent^ 
part  owners  of  the  boat,  and  also  officers  of  the  boat  and  agents  of  all  the  owners, 
furnished  certain  supplies  of  that  value,  upon  the  delivery  and  acceptance  of 
which  Dimitry  and  Plaisentt  as  officers  and  agents  of  the  boat,  gave  a  promisso- 
ry note  to  the  plaintiffs'  order,  dated  at  Louisville,  and  payable  in  New  Or- 
leans, for  the  amount  above  stated.  The  defendants  answered  by  a  gener*] 
denial.    The  answers  to  interrogatories  prove  the  ownership  of  the  boat  by 
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the  defendants  at  the  time  of  the  contract,  and  the  agency  and  part  owner-        But 

■hip  of  D'mulry  and  PlaiserU,  It  is  also  proved  that  the  supplies  were  furnished.        l^uVe. 

There  is  no  express  evidence  that,  at  the  date  of  the  contract,  the  boat  was 

employed  in  the  conveyance  of  freight  and  passengers  for  hire^ 

As  the  action  of  the  plaintifis  is  not  simply  upon  the  note,  but  upon  the  con- 
tract for  supplies,  we  deem  the  question,  whether  Dimitry  and  Plaisent  were 
authorized  to  bind  their  co-proprietors  in  the  form  of  a  promissory  note,  imma- 
terial. The  supplies  to  tlie  boat  are  proved  to  have  been  made ;  having  inured 
te  the  benefit  of  the  owners,  they  must  pay  for  them.  Under  the  evidence 
the  pluntiffs  cannot  be  considered  as  having  given  the  credit  solely  to  Dimilry 
and  PlauenU  and  discharged  the  other  owners.  The  language  of  the  note  repels 
this  idea.     See  also  Higgins  v.  Packard^  2  Hall,  547. 

The  supplies  were  furnished  to  the  steamer  in  Kentucky,  in  which  State,  as 
is  conceded  by  the  defendants*  counsel,  the  mercantile  law  is  in  force.  If  the 
liability  of  the  defendants  is  to  be  oontrolled  by  the  law  of  the  place  of  the 
contract,  there  is  no  doubt  of  their  liability  in  solido.  The  rule  of  the  mercan- 
tile law  is,  that  part  owners  are  liable  in  solido  for  repairs  and  necessary  expen- 
ses for  the  vessel.  See  3  Kent,  156.  Story  on  Partnership,  §  419-456. 
Smith's  Mercantile  Law,  155.     Wright  v.  Hunter,  1  East.  40. 

If,  on  the  other  hand,  their  liability  is  to  be  tested  by  the  law  of  Louisiana, 
where  the  owners  live,  it  is  contended  by  the  defendants  that  they  are  not  liable 
in  solido*  They  argue  that  owners  of  a  steamer  are,  by  article  2796  of  the 
Civil  Code,  to  be  treated  as  commercial  partners,  if  the  occupation  of  the  boat 
or  object  of  the  partnership  is  the  ** carrying  of  personal  property  for  hire.*' 
As  the  &ct  of  such  occupation  or  object  is  not  shown  by  the  evidence,  they  say 
that  the  solidary  obligation  is  not  established,  and  that  solidarity  in  such  a  case 
is  not  to  be  presumed. 

We  think  the  law  of  Kentucky  may  be  properly  applied.  It  was  so  express- 
ly hekl  in  Ferguson  v.  Flower,  4  Mart.  N.  S.  312.  That  case  originated  before 
the  adoption  of  our  present  Code.  The  owners  of  the  sleamer  are  citizens 
and  residents  of  Louisiana ;  and,  if  the  contract  for  supplies  had  been  made  in 
this  State,  the  court,  under  the  decision  in  Carroll  v.  Waters ,  9  Mart.  500, 
would  have  declared  the  defendants  not  liable  in  solido*  But  as  the  contract 
was  made  in  Kentucky,  they  applied  the  law  of  that  State  as  controlling  the 
hability.  There  seems  to  be  much  justice  in  this  doctrine.  If  the  owners 
of  a  vessel  choose  to  send,  or  build,  her  abroad,  and  supplies  become  necessary 
for  her  preservation  or  proper  employment,  or  for  her  construction,  why  should 
the  foreigner  be  expected  to  inform  himself  of  the  law  of  the  place  of  the 
owner's  domicil  ?  It  might  be  difficult,  perhaps  impossible,  for  him  to  ascertain 
at  the  time  the  foreign  law,  and  it  is  reasonable  and  in  accordance  with  well 
settled  authority  to  consider  the  parties  as  contemplating,  and  consequently 
bound  by,  the  laws  of  the  place  where  the  supplies  are  furnished,  as  the  test 
of  the  liability  of  the  owners. 

We  have  not  overlooked  the  fact  that,  although  the  contract  for  the  supplies 
was  made,  and  the  supplies  were  actually  furnished,  in  Kentucky,  New  Or- 
leans was  the  placed  agreed  upon  for  the  payment  of  the  money.  But  this 
stipulation  concerned  the  performance  of  the  contract,  and  not  the  construc- 
tion, nature  and  validity  of  the  contract.  The  rule  was  settled  in  Depau  v. 
Humphreys,  8  Mart.  N.  S.  34  (affirming  the  cases  of  Morris  y.  Eves,  11  Mart. 
730,  and  Vidal  v.  Thonij)son,  11  Mait.  23),  **that  contracts  are  governed  by 
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Bint  the  law  of  the  country  in  which  they  were  made  in  every  thing  which  relates 
Lautb.  ^  ^®  mode  of  conBtnicting  them,  the  meaniog  to  be  attached  to  the  expres- 
sions by  which  the  parties  bound  themselyes,  and  the  nature  and  validity  of  the 
engagement.  Bat  that  wherever  the  obligation  be  contracted,  the  performance 
mnst  be  according  to  the  law  of  the  place  where  it  is  to  take  place."  We 
therefore  conclude  that,  the  liability  of  the  owners  is  to  be  held  solidary,  ac- 
cording to  the  Kentucky  law ;  but  as  there  was  no  stipulation  as  to  a  rate  of 
interest,  in  case  of  non-performance,  the  judge  of  the  Commercial  Court  pro- 
perly took  the  law  of  Louisiana  as  his  guide,  in  allowing  interest  ex  mora  from 
judicial  demand  according  to  our  law.  See  Lapice  v.  Smith,  13  La.  Rep.  92. 
Lastly,  we  observe  that  although  the  note  was  made  payable  at  the  Bank  of 
Louisiana,  the  plaintiffs  have  sufficiently  explained  the  omission  to  apply  there, 
by  proof  that  no  funds  had  been  provided  there  to  pay  the  note,  either  at  its 
maturity  or  at  any  time  down  to  the  trial  of  the  cause.  See  Wallace  v.  Mc- 
Connelly  13  Johns  136,  in  which  the  subject  was  very  ekd>orate]y  considered, 
and  the  authorities  there  cited.  Judgment  affirmed. 


Barker  v.  York  et  al. 

A  sblp-owner  canDot  be  made  liable  for  any  contract  or  ezpenditnre  made  by  tbe  captain  in 
a  foreign  port,  rnilesi  for  lome  object  neeesaary  under  a  fair  view  of  bii  interest!. 

Where,  on  an  attempt  by  one  repretenting  bimaelf  as  an  agent  for  a  ahip  ownerand  by  tbe  con- 
sul of  the  nation  to  which  the  vessel  belongs,  to  remove  a  master  from  ihe  command  of  his 
vessel,  the  latter  employs  coonsel  to  maintain  his  right  to  tbe  command,  the  owner,  if  his 
interests  are  shown  to  have  been  in  conflict  with  the  course  pnrsaed  by  the  master,  oamiot 
be  made  liable  for  the  fees  of  counsel  employed  by  him.  Per  Curiam :  Where  coonsel  sae 
for  fees  for  professional  services,  tiieir  claim  most  rest  npen  the  conscientions  and  exclusive 

'  application  of  those  services  to  the  business  and  interests  of  thosa  who  are  called  upon  to 
pay  them. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  H, 
A.  Bullard,  for  the  appellant.  Barker  albo  appeared  pro  «e.  Winthrop^ 
for  the  defendants.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  case  was  before  this  court  during  the  last  year  on  a  ques« 
Uon  of  jurisdiction,  and  was  remanded  for  further  proceedings,  the  issue  between 
the  parties  being  simply  one  of  indebtedness.^  An  answer  was  filed  by  l%omas 
H.  Iloldemess ;  the  case  was  submitted  to  a  jury,  who  found  a  verdict  for  the 
defendant,  Holdemess,  and  the  plaintiff  has  appealed. 

The  plaintiff  in  his  petition  alleges,  that  William  Broder  York,  master  of  the 
british  barque  Aldebaran,  together  with  the  owners  of  said  barque,  are  indebt- 
ed to  the  petitioner  in  solido,  in  the  sum  of  one  thousand  dollars,  for  services 
rendered  and  expenses  paid,  he  having  been  employed  by  the  said  York,  as 
commander  of  said  barque,  the  said  York  being  duly  authorized  to  engage  such 
services  in  behalf  of  the  owner  of  said  vessel  to  defend  and  sustain  said  York 
in  the  command  of  tbe  said  vessel  against  all  unlawful  interruptions  in  the  pros- 
ecution of  the  voyage  in  which  she  was  engaged,  also  in  reclaiming  the  chro- 
nometer which  had  been  used  for  the  safe  navigation  of  the  said  barque,  and  in 
claiming  damages  for  such  seizure,  and  in  defending  said  York  against  all  illegal 
and  unwarrantable  complaint  which  had  been  made  ogainst  him,  tbe  said  York 
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■ppaiBiitly  for  interraptiog  his  command ;  that  the  said  amount  has  been  am-  BAtKia 
icMy  demanded,  bat  still  remains  due  and  unpaid.  The  prayer  of  the, petition  York. 
-was  for  judgment  in  soUdo  against  the  parties,  and  for  general  relief. 

When  this  case  was  first  before  us,  we  considered  the  plaintiflTs  allegations 
as  amounting  to  no  more  than  a  claim  for  an  ordinary  debt  against  the  defend- 
ants, and  as  there  was  nothing  before  us  but  a  plea  to  the  jurisdiction,  and  not 
being  able  to  distinguish  this  claim  from  any  other  ordinary  suit  for  a  sum  of 
money,  we  oTorruled  the  plea  to  the  jurisdiction  of  the  court,  and  remanded 
the  case.  The  defendant  Thomas  IL  Holdemess  then  pleaded  that  he  was  the 
sole  owner  of  the  Aldebaran ;  he  denied  the  allegations  of  the  plaintiff's  pe- 
tition, and  charges  that  so  far  from  the  said  plaintiff  ever  having  been  engaged 
by  him  as  counsel,  he  the  said  plaintiff  has  been  constantly  engaged  in  endea- 
voring to  annoy  and  harrass  him,  the  respondent,  impeding  the  movement  of  the 
said  barque,  disturbing  the  good  order  and  discipline  thereof,  thereby  causing 
great  loss  and  injury  to  the  respondent,  subjecting  him  to  heavy  expenses,  to  an 
amount  of  at  least  one  thousand  dollars,  for  which  he  prays  judgment  in  recon- 
Tention  against  the  plaintiff.  York  confessed  judgment  for  the  amount  claimed, 
and  the  case  is  before  us  under  these  pleadings,  the  evidence,  and  the  veitiict  of 
the  jury. 

The  sole  question  to  be  considered  by  this  court  is,  whether,  under  the  evi- 
dence, the  defendant  Ubldemess  is  indebted  to  the  plaintiff  as  alleged  in  the 
petition.  Although  the  plaintiff  has  not  thought  it  material  to  allege  in  his  pe- 
tition his  professional  capacity  in  which  his  services  were  required,  we  shall 
consider  the  action  as  one  instituted  by  an  attorney  and  counsellor  at  law  for  his 
fee  or  compensation. 

The  plaintiff  was  never  employed  by  Holdemas,  but  was  employed  by 
Capt.  York,  against  whom  he  has  judgment  by  confession,  on  the  original  peti- 
tion filed  against  him  and  the  owner  of  the  Aldebaran.  The  relations  of  coun- 
sel and  client  between  the  plaintiff  and  York,  only  become  important  as  fixing 
an  obligation  to  pay  money  on  the  defendant,  which  is  now  the  subject  of  con- 
sideration. The  plaintiff  insists  that,  under  the  circumstances  in  which  York 
found  himself,  he  was  authorized  to  employ  counsel,  and  that  the  owner  was 
bound  by  his  acts,  as,  for  the  purpose  of  protecting  the  property  in  his  charge 
and  the  furtherance  of  the  voyage,  the  captain  may  be  considered  as  the  gen- 
eral agent  of  the  owner,  and  has  authority  to  bind  him  for  all  necessary  expen- 
ditures. 

In  March,  1845,  the  british  barque  Aldebaran  arrived  in  this  port,  under  the 
command  of  Capt.  York*  For  certain  causes,  which  to  that  officer  were  deem- 
ed sufficient,  the  british  consul  removed  him  from  the  command  of  the  ves- 
sel. His  name  was  stricken  from  the  register,  which  was  in  the  custody  of  the 
consul,  and  that  of  ScoU,  the  chief  mate,  was  placed  temporarily  in  command, 
and  substituted  in  his  place.  The  consul  acted  with  the  concurrence  of  R.  H. 
CkiUon,  who  claimed  to  be  the  agent  of  theiownec  The  authority  of  both  was 
denied  by  York,  and  a  litigation  and  contest  ensued,  of  which  we  shall  only  no- 
tice such  portions  as  are  deemed  material  to  the  subject  of  our  enquiry. 

The  answer  of  the  defendant  Holdemess  raises,  however,  a  previous  ques- 
tion, and  that  is  as  to  the  application  or  direction  of  the  services  rendered  by 
the  plaintiff. 

It  must  be  admitted  that  the  situation  of  Capt.  York,  on  the  attempt  to  re- 
move hig|i  from  the  command  of  the  Aldebaran,  was  one  of  great  responsibility 
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Barker  and  embarrassment,  and  which  required  the  assistance  and  advice  of  the  best 
York.  counsel ;  and  whether  the  owner  would  or  not  be  responsible  for  the  fees,  is  a 
very  different  question  from  that  before  us.  The  defendant  in  this  case  has  ap- 
proved of  what  has  been  done  by  the  british  consul  and  Chiitont  and  has  disap- 
proved of  the  conduct  of  York,  and  of  the  counsel  and  acta  of  the  plaintiff,  and 
as  far  as  he  can,  has  negadved  the  allegation  that,  what  was  done  by  the  latter 
was  in  the  interests,  and  for  the  benefit,  of  the  owner.  The  british  government 
has  also  expressed  its  opinion  that  the  conduct  of  its  officer  was  entirely  justified 
by  the  circumstances,  and  accordingly  approved  of  it.  The  defendant  under 
date  of  the  16th  May,  1845,  ratified  the  doings  of  Chiltonj  and  gave  him  a  full 
power  of  attorney,  the  effect  of  which  it  is  contended  was  to  make  the  previous 
acts  of  Chilton  as  valid  as  if  done  under  a  formal  and  sufficient  authority. 

It  is  urged  by  the  plaintiff  that  these  subsequent  acts  do  not  affect  his  rights,  as 
acquired  under  a  different  state  of  things,  in  reference  to  which  he  was  called 
upon  to  act  in  giving  his  professional  assistance.  But  the  question  then  arises* 
in  whose  interest  did  the  plaintiff  act?  Did  he  act  in  the  interest  of  the  de- 
fendant, or  in  that  of  York  ?  Were  those  interests  identical,  or  at  variance 
with  each  other  ?  Who  was  really  the  client,  York,  or  the  owner  of  the  Al- 
debaran  ?  We  are  not  aware  that  a  ship-owner  can  ever  be  rendered  liable  for 
any  contract  or  expenditure  in  a  foreign  port,  unless  for  some  object  which  is 
necessary  under  a  fair  view  of  his  interests. 

The  learned  counsel  for  the  plaintiff,  at  the  close  of  bis  written  argument, 
has  thus  stated  the  propositions  which  his  view  of  the  case  established.  1st. 
That  the  plaintiff  was  employed  by  Capt.  York,  while  he  was  acting  as  the 
special  agent  of  Holdemess,  aad  for  the  purpose  of  maintaining  his  rights,  and 
that  York  was  acting  within  the  scope  of  his  authority.  2d.  That  the  act  of  the 
consul  was  a  nullity,  and  that  even  when  ratified  afterwards,  tbe  ratification  could 
have  no  retroactive  effect  upon  the  contract  already  entered  into  between  York 
and  the  plaintiff,  before  the  power  was  revoked  and  he  was  notified  of  the  re- 
location. 3d.  That  the  court  erred  in  charging  the  jury  that  the  decision  of 
the  british  ministiT^  in  relation  to  the  official  conduct  of  tbe  consul  is  conclusive 
upon  the  plaintiff,  and  in  refusing  to  admit  evidence  that  York  offerred  to  sur- 
render the  barque  on  the  production  of  authority  from  the  owner.  4th.  That 
the  court  erred  in  charging  the  jury  that  they  should  presume  the  legality  of  the 
proceedings  of  the  british  consul  at  this  port*,  in  deciding  between  the  master  of 
the  british  vessel  and  a  person  pretending  to  be  the  agent  of  the  owner,  as  to  the 
right  to  control  said  vessel.  5th.  That  the  court  erred  in  further  charging  the 
jury  as  set  forth  in  the  sixth  head  of  the  charge.  And  the  counsel  thus  concludes  : 
''  If  the  court  should  agree  with  us,  that  the  court  below  erred,  we  venture  to 
express  a  hope  that  they  will  put  an  end  to  this  controversy,  by  awarding  to 
the  plaintiff  what  the  record  shows  to  have  been  the  value  of  his  services,  with- 
out sending  us  back  before  the  same  court  to  litigate  our  rights." 

Not  being  able  to  concur  with  the  learned  judge  from  whose  decision  this  ap- 
peal is  taken,  in  his  charge  to  the  jury  in  relation  to  the  proceedings  of  tho 
consul,  the  questions  raised  in  it  being  of  grave  moment  and  not  necassary  to 
be  determined  under  the  view  we  have  taken  of  this  case,  it  is  not  material 
that  we  should  give  our  views  in  relation  to  them;  and,  under  the  request  of 
the  plaintiff,  we  shall  not  remand  this  cause,  but  proceed  to  consider  the  claims 
of  the  plaintiff  as  they  appear  by  the  record. 

The  suit  in  the  District  Court  of  the  United  States,  in  which  the  profession* 
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al  aenrices  of  the  plaintiff  are  alleged  to  have  been  rendered,  was  instituted  by  Barkkr 
libel  in  the  name  oi  Holdemess^  the  defendant,  for  the  recovery  of  the  posses-  v^sk- 
sioo  of  the  barque,  which,  it  was  alleged,  was  wrongfully  withheld  by  York^  from 
the  agent  of  the  owner.  Chilton,  under  color  of  his  authority  as  captain,  thongh 
he  had  been  superseded  and  deprived  of  his  command  for  violent,  improper, 
and  illegal  conduct,  by  the  agent,  and  the  british  coosul  acting  in  his  official  ca- 
pacity. On  a  rule  taken  on  York  to  show  cause  why  the  barque  should  not  be 
delivered  up  to  ChilUm,  the  judge  of  the  admiralty  court  discharged  the  rulot 
and  the  libel  was  discontinued.  The  barque  had  been  seized  under  admiralty 
process ;  and,  pending  these  proceedings,  she  was  cleared  at  the  custom  house, 
and  under  the  command  of  Capt.  Turner,  appointed  by  the  british  consul, 
went  to  sea.  The  excuse  given  for  this  proceeding  was  to  be  considered  by  the 
judge  of  the  admiralty  whose  process  it  was  contended  was  abused.  The 
means  adopted  it  is  urged  were  necessary  to  save  the  owner  from  the  con- 
sequences of  the  detention  of  the  vessel  to  await  the  result  of  a  suit  in  ad- 
miralty, and  were  taken  in  his  best  interests,,  and  for  the  furtherance  and  com- 
pletion of  the  voyage  for  which  the  vessel  was  loaded  at  the  time. 

The  judge  of  the  admiralty  court,  in  giving  his  reasons  for  discharging  the 
rule,  adverted  to  the  question  of  jurisdiction,  though  not  raised  by  the  pleadings 
or  in  the  argument,  and  enforced  with  great  clearness  the  rule  on  which  courts 
of  admiralty  in  this  country  and  in  England,  we  believe,  almost  uniformly  act, 
referring  the  disputes  of  foreigners  relating  to  foreign  vessels  to  their  own  tri- 
bunals for  adjudication,  and  never  interfering  except  in  cases  of  necessity. 
The  learned  judge  considered  that  the  consent  of  both  parties  was  given  to  the 
jurisdiction,  and  that,  in  such  a  case,  he  might  with  propriety  decide  as  to  the 
party  entitled  to  the  possession  of  the  barque,  but  discharged  the  rule  in  the 
absence  of  the  necessary  evidence  to  establish  the  alleged  ownership  and 
agency. 

The  answer  of  York  to  the  libel,  contains  among  other  matters,  this  sen- 
tence, after  alleging  in  the  preceding  sentence  that  he  refuses  to  surrender  the 
vessel  until  she  returns  to  Hull :  '*  When  a  claim  on  him  was  first  made,  he 
was  willing  to  do  so,  to  any  person  duly  authorized  to  represent  the  owner, 
(  waiving  his  legal  rights,)  for  which  purpose  he  demanded  to  see  the  creden- 
tials of  the  person  pretending  to  be  authorized ;  this  being  denied  him,  and  a 
most  relentless  war  commenced,  and  which  continues  to  be  carried  on  by  Rich- 
ard Harrison  Chilton,  the  pretended  agent,  this  respondent  now  puts  himself 
on  his  legal  rights,  and  insists  that  so  long  as  he  continues  to  prosecute  the  voy- 
age agreeably  to  his  instructions  there  is  no  power  competent  to  remove  him 
from  his  command  until  the  voyage  has  terminated." 

Another  suit  in  which  the  plaintiff  claims  compensation  for  professional  ser- 
vices is  that  of  the  Stale  v.  York,  a  prosecution  by  Chilton  for  an  intended 
breach  of  the  peace  on  the  part  of  York,  in  interfering  with,  and  intruding 
himself,  and  making  a  disturbance,  on  board  the  Aldebarao,  &;c.,  which  was  ex- 
amined into  before  the  recorder  of  the  Third  Municipality,  and  dismissed. 
YorkBl  the  commencement  had  been  arrested  andimprisoned,  and  on  his  re- 
lease ih&  services  of  the  plaintiff  were  engaged  to  assist  Capt.  York  profession- 
ally, in  the  difficulties  in  which  he  was  involved  in  relation  to  the  barque 
Aldebaran.  The  services  in  those  suits  form  the  grounds  of  the  plaintiff's 
claim. 

We  take  it  for  granted  that,  when  counsel  sue  for  professional  services,  their 
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Barkcr  claim  must  rest  upon  the  conscientious  and  exclusive  application  of  those  ser- 
YoRx.  ^'^^^  ^^  ^^®  business  and  interests  of  those  who  are  called  upon  to  pay  them; 
with  such  an  application,  the  extension  of  their  services  to  any  antagonist  inter- 
est is  incompatible,  and  we  cannot  recognise  the  position  of  counsel  thus  placed 
as  constituting  any  basis  for  compensation.  The  relations  of  counsel  and  client 
ai*e  too  sacred,  too  confidential,  too  important  to  be  endangered  by  the  presence 
of  any  adverse  interest.  The  plaintiff  was  employed  by  York^  who  is  bound  to 
pay  him.  In  the  relentless  vrv^  carried  on  against  him  by  ChiUont  York  threw 
himself  upon  his  legal  rights.  His  interests,  to  say  nothing  of  his  passions, 
required  that,  he  should  be  reinstated  or  maintained  in  the  command  of  the 
barque.  But  the  defendant's  interests  ?  In  respect  to  them,  we  only  feel  our* 
selves  called  upon  to  say  that,  they  were  not  identical  with  those  which  were 
avowedly  maintained  on  behalf  of  York ;  indeed,  under  a  full  view  of  the  criti- 
cal and  embarrassing  circumstances  with  which  those  interests  were  surrounded, 
we  consider  them  to  have  been  in  conflict  with  the  course  which  York  felt 
himself  at  liberty  to  adopt  for  the.  protection  of  what  he  considered  to  be  his 
legal  rights. 

For  the  services  for  which  the  defendant  is  sought  to  be  made  liable,  the 
plaintiff  has  a  judgment  against  York^  rendered  by  his  consent  on  confession. 
It  has  not  been  seriously  urged  that  the  claim  against  both  ought  to  be  for  the 
same  amount.  Such  a  proposition  would  not  be  reasonable.  And  if  there 
were  any  distinct  services  rendered  in  the  interest  of  Holdemess  we  have 
no  evidence  before  us  on  which  we  could  give  the  plaintiff  a  compensation  for 
them.  The  only  evidence  in  which  any  value  is  given  to  the  professional  ser- 
vices of  the  plaintiff,  is  that  of  a  gentleman  of  the  bar  who  states  that,  from  a 
mere  glance  at  the  records  shown  him,  from  the  time  consumed  and  the  mat- 
ter being  much  contested,  he  should  say  that  a  fee  of  one  thousand  dollars 
would  not  be  extravagant 

In  conclusion,  we  can  see  no  ground  for  the  claim  for  professional  services  of 
the  plaintiff  as  an  attorney  and  counsellor  at  law  against  the  owner. 

Judgment  affirmed* 


Robertson  et  al.  v.  Wilcox  et  al. 

Where  a  compromiBe  between  a  debtor  and  creditor  stipulates  that  tfie  latter  ihall  receive 
payment  of  several  note*,  with  the  interest  doe  on  them,  in  treasury  wazranta  tXpoTf  and 
proyides  for  the  transfer  of  bank-stock  and  for  odier  payments  in  money,  an  alleged  errors 
in  charging  the  debtor  with  interest  on  one  of  the  notes  from  matnrity  only,  when  it  was 
dae  from  its  date,  consisting  in  the  tenn  from  which  the  interest  was  caksnlated,  is  one  oC 
fSeict  and  not  of  calculation ;  and  where  the  agreement  has  been  executed,  the  note  given 
op,  and  the  other  debts  paid  in  accordance  with  its  terms,  the  creditor,  who  does  not  lae  to 
rescind  the  compromise,  cannot  separate  this  item  from  the  rest^  correct  the  error,  and  leave 
the  rest  of  the  transaction  in  fall  force. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridgt^  J. 
Clarke^  for  the  plaintiffs,  cited   Civil  Code,   art.   3045.     Josephs  and 
MotU  for  the  appellants.    The  judgment  of  the  court  was  pronounced  by 
EusTis,  C.  J.*    The  principal  matter  in  dispute  between  £hese  parties 

*  SuDELLi  J.  did  not  sit^  having  been  of  counsel. 
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relates  to  the  correction  of  an  alleged  error  in  the  amount  of  interest  on  a  note     Robbbtson 

of  ^1,265,  which  the  assignees  of  the  Bank  of  the  United  States,  who  are     -v^ilcox. 

the  plaintiffs,  allege   to  have  been  made  in  a  settlement  between  the  Bank 

of  the  United  States  and  Wilcox^  Anderson  4*  Cb.,  in  August,  1840.     The 

amount  claimed  is  82,501,  the  interest  for  one  year.    The  error  is  said  to  consist 

in  the  Interest  on  the  note  having  been  calculated  from  its  maturity,  instead  of 

its  date. 

It  appears  that  the  bank  was  the  bolder  of  notes  to  a  large  amount,  drawn  by 
WUcoXj  Anderson  4"  ^m  secured  by  mortgage,  through  their  agents,  and  agreed 
to  settle  with  the  debtors  in  Mississippi  in  treasury  warrants  at  their  nominal 
value ;  and  in  carrying  out  this  agreement  the  error  is  said  to  have  heen  made. 
The  following  extract  from  the  resolutions  of  the  board  of  directors  of  the 
bank  shows  the  agreement  under  which  the  treasury  warrants  were  delivered : 
'*  Wilcox,  Anderson  Sf  Co>  had  deposited  $55,839  90,  in  said  warrants,  with 
which  they  wished  to  pay  their  notes  for  $31,265  06,  with  interest  due  there- 
on, and  raise  the  mortgage  on  the  property  in  Julia  street,  now  mortgaged  for 
security  of  said  note;  whereupon  it  was  resolved  that  the  president  be  directed 
to  settle  said  note,  and  raise  the  mortgage  on  said  property  in  Julia  street,  and 
apply  the  balance  of  said  warrants,  amounting  to  $19,245  30,  after  paying  the 
note  of  $31,265  06,  and  $5,328  44,  interest  on  same,  as  follows,  &c.'' 

The  note  of  $31,265  was  only  one  of  several,  the  payment  of  which  with 
interest  was  stipulated  in  the  compromise,  which  also  provided  for  a  transfer  of 
a  large  quantity  of  bank  stock  and  payments  in  money. 

Thus  it  appears  that  the  debtors  had  made  the  deposit  for  the  purpose  of 
paying  their  note  and  the  interest  due  thereon,  and  the  amount  of  interest  due 
was  stated  in  figures  as  $5  328  44,  when  in  point  of  fact  there  was  a  year's  in- 
terest more  due  on  it,  to  wit,  the  sum  of  $2,501.  This  agreement  was  exe- 
cuted ;  the  note  was  given  up,  the  mortgage  released,  and  the  balance  of  the 
warrants  applied  to  the  payment  of  other  debts  due  by  the  parties  to  the  bank. 
The  error  is  said  to  have  been  one  of  ceUcidation,  which,  according  to  our  un- 
derstanding, applied  to  this  matter,  means  the  computation  by  numbers.  But 
there  is  no  mistake  in  the  figures  or  in  the  computation,  but  the  error  consists  in 
the  amount  of  interest  due,  or  the  term  from  which  it  was  computed.  The 
error  is  not  of  calculation,  but  of  fact. 
Can  the  party  be  relieved  against  this  error  of  fiict  ? 

Our  impression  is  that  the  agreement  between  the  bank  and  ita  dehtmn  lu 
relation  to  this  debt  was  a  transaction  or  compromise,  which  has  between  the 
parties  the  effect  of  res  judicata  to  a  certain  extent.  Civil  Code,  arts.  3038, 
3045.  The  counsel  who  argued  the  cause  bases  bis  claim  for  relief  on  the 
ground  of  the  error  being  one  of  calculation,  which  in  a  transaction  may  be 
always  corrected ;  but  deeming  the  error,  if  any  existed,  one  of  fact,  and  the 
present  action  being  not  to  rescind,  but  to  correct,  the  error,  it  remains  for  us  to 
ascertain  how  the  transaction  stands  afiTected  by  this  error  of  fact. 

Transactions  may  be  rescinded  on  the  ground  of  error  in  the  person  or  in 
the  subject  matter,  as  well  as  on  the  ground  of  fraud  or  violence,  but  they  can- 
not be  attacked  on  account  of  error  in  law  or  any  lesion.  When  the  error  ie 
of  a  character  to  affect  the  principal  cause  of  the  contract,  by  establishing  the 
presumption  of  a  want  of  consent  of  a  party,  it  may  invalidate  the  contract ; 
but  it  is  not  every  error  as  to  the  subject  matter  that  has  that  effect.  In  this 
respect  the  rule  is  the  same  in  relation  to  transactions  as  to  other  conventions* 
6  ToidUer,  §  72. 
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The  immediate  consequence  of  correcting  the  error  complained  of  in  the 
plaintiffs*  petition  would  be  materially  to  change  the  whole  arrangement,  and  to 
substitute  another  in  its  place.  The  agreement  was  entire ;  it  has  been  long 
since  executed  by  both  parties;  no  recision  is  claimed  on  the  ground  of  error, 
fraud,  or  breach  of  condition.  We  find  no  authority  in  the  law  to  enable  one 
party  to  separate  this  item  from  &11  the  others,  isolate  it  entirely  from  the  sur- 
rounding and  dependant  facts  which  have  been  closed  by  the  execution  of  the 
contract,  correct  this  eiTor,  and  leave  the  rest  of  this  transaction  in  its  full  obli- 
gatory force.  On  the  question  of  law  we  think  the  case  is  with  the  defend- 
ants. In  relation  to  the^  fact,  it  is  obvious  that,  to  enable  a  party  to  re- 
scind a  transaction  which  has  so  long  gone  into  effect,  there  must  be  no  question 
as  to  the  existence  of  the  error,  and  of  its  effect  on  the  consent  which  is  neces- 
sary for  the  formation  of  the  contract. 

On  a  review  of  the  rules  on  which  court-s  of  equity  proceed  in  according  re- 
lief to  parties  for  errors  of  fact,  we  find  them  in  principle  not  materially  differ- 
ent from  those  existing  in  our  jurisprudence,  and  have  met  with  no  precedent 
which  would  warrant  an  interference  in  a  case  of  this  kind.  Story's  Equity 
Jurisprudence,  §  141,  152. 

It  is  therefore  decreed  that  the  judgment  appealed  from  be  reversed,  and 
judgment  is  rendered  for  the  defendants,  with  costs  in  both  courts. 


City  op  New  Orleans  v.  The  Commercial  Bank. 

The  sepal'ation  of  the  administration  of  the  banking  basiness  of  a  company  from  the  other 
boainess  of  the  corporation,  for  the  porpoee  of  winding  up  the  former,  nnder  the  provision 
of  sec.  7  of  the  stat.  of  5  February,  1842,  and  sec  27  of  the  stat.  of  14  March,  1842,  could 
prodace  no  change  in  its  obligations  to  its  creditors  or  stockholders ;  and  an  injunction  will 
be  granted  to  restrain  the  officers  of  the  company  from  paying  any  dividend  to  the  stock- 
holders  while  there  are  any  debts,  created  by  its  former  banking  operations,  unpaid  or  un- 
provided for. 

APPEAL  from  the   Fifth  Distinct  Court  of  New  Orleans,  Kennedy^  J. 
presiding.     W.  W.  Kingt  for  the  plaintiffs.    L.  Peirccj  for  the  ai)pel- 
lants.     The  judgment  of  the  couit  was  pronounced  by 

£nsTis,  C,  J.  An  injunction  was  obtained  at  the  instance  of  the  plaintiffs 
against  the  defendants'  paying  to  the  stockholders  a  dividend  of  $2  a  share, 
and  after  a  trial  before  the  Third  District  Court  of  New  Orleans  the  injunction 
was  made  perpetual,  and  the  defendants  have  appealed. 

One  of  the  grounds  upon  which  the  injunction  was  granted  was  that,  the 
banking  affairs  of  the  company  are  in  liquidation  under  the  laws  of  the  State 
for  the  liquidation  of  banks.  By  a  decree  of  the  late  court  of  the  First  Judicial 
District,  certain  proceedings  were  homologated,  by  which  the  appointment  of 
commissioners  was  recognized  to  liquidate  the  banking  affairs  of  the  Commer- 
cial Bank  under  the  exclusive  control  of  the  stockholders,  with  the  proviso  con* 
tained  in  the  27th  section  of  the  act  of  14  March,  1842,  entitled  An  act  to 
provide  for  the  liquidation  of  banks,  &c.  Under  the  7th  section  of  the  act  of 
5th  February,  1842,  relating  to  the  charters  of  the  banks  in  New  Orleans,  the 
corporation  of  the  Commercial  Bank,  having  constructed  its  water  works,  re- 
tained its  powers  and  privileges  necessary  to  manage  and  conduct  the  same 
until  the  expiration  of  the  term  fixed  by  its  charter.    By  a  decree  of  the  lale 
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court  of  the  first  district,  previous  to  the  appointmeDt  of  the  commissioners,  Niw  Oblbars 
the  charter  of  the  corporatioD,  so  fur  as  it  related  to  its  banking  powers,  had  qomm^rcial 
been  dissolved,  and  since  that  period  its  affairs  have  been  distributed — those  Bask. 
relating  to  the  banking  concern  under  the  control  of  commissioners,  and  its 
water-worlkS  under  that  of  a  board  of  directors,  both  appointed  by  the  stock- 
holders. The  situation  of  this  institution  is  anomalous ;  but  there  appears  to 
be  but  one  object  in  the  laws  under  which  its  peculiar  situation  has  been  cre- 
ated, aad  in  the  stockholders  at  whose  instance  this  anomaly  ^as  produced  in 
the  management  of  their  own  property,  and  that  is,  that  its  banking  concerns 
should  be  liquidated  and  terminated,  and  the  business  of  the  corporation  ex- 
clusively confined  to  the  water- works.  As  long  as  there  are  debts  of  the 
former  bank  which  are  unprovided  for,  it  strikes  us  as  self-evident  that  the 
making  of  dividends  is  totally  inconsistent  with  the  liquidation  of  its  affairs. 
We  are  aware  of  the  caution  which  a  court  of  justice  must  exercise  in  inler- 
fereiog  in  the  affairs  of  a  private  corporation  under  ordinary  circumstances, 
and  of  the  discretionary  power  necessarily  vested  in  those  who  have  the  re- 
spoDsibility  of  conducting  them,  but  the  claims  set  up  by  the  plaintiffs  grow 
out  of  a  state  of  facts  which,  under  our  peculiar  legislation,  we  think  calls  for 
interposition. 

The  plaiatifis,  representing  the  corporation  of  the  city  of  New  Orleans  as  it 
formerly  existed,  are  stockholders  of  the  bank,  having  five  thousand  shares,  for 
which  bonds  of  the  city  were  issued  payable  in  forty  years  from  date,  bearing 
ao  interest  of  five  per  cent  per  annuln,  payable  semi-annually.  They  were 
made  in  favor  of  the  bank,  and  were  negotiated  under  its  endorsement  at  a 
profit.  The  dividends  on  the  stock  held  by  the  city  were  to  be  retained  by  the 
bank,  and  applied,  first,  to  the  payment  of  the  interest  due  on  these  bonds 
and  the  surplus  to  be  passed  to  the  credit  of  the  city,  to  be  set  apart  as  a  sink- 
ing fund  applicable  alone  to  the  payment  of  the  bonds  when  they  should  become 
due.  , 

The  unqualified  and  imperative  appropriation  of  these  dividends  to  the  pay. 
meat  of  the  interest  on  the  bonds,  as  well  as  the  princi|)al«  at  the  time  they 
fall  due,  is  not  only  fixed  by  an  article  in  the  charter  of  the  bank,  but  has  been 
sanctioned  without  any  reservation  whatever  in  two  decisions  of  the  Supreme 
Coort,  in  cases  between  these  identical  parties.  11  Louisiana  Reports,  219. 
5  Rob.  235. 

The  interest  on  these  bonds  has  not  been  paid  by  the  bank  since  1842  or 
1843,  notwithstanding  there  is  an  accumulation  of  dividends  at  the  credit  of 
the  city  amounting  to  $130,000.  For  this  omission  we  have  been  unable  to 
find  any  reasonable  excuse  or  justification,  and  the  rights  of  the  plaintiffs  to 
insist  on  the  execution  of  this  provision  of  the  charter,  which  was  one  of  the 
conditions  on  which  the  privileges  secured  by  it  were  granted,  we  cannot  re- 
fose  to  them.  The  division  of  the  administration  of  the  banking  portion  from 
the  other  business  of  this  corporation  produces  no  change  in  its  obligations  to 
its  creditors  or  the  stockholders ;  its  debts,  and  the  duties  imposed  by  the 
charter,  remain  as  before  the  surrender  of  their  banking  privileges  under 
the  Uquidating  law. 

From  the  evidence  we  are  satisfied  that  the  best  interests  of  the  stock- 
holders themselves  require  that  their  charter  should  be  in  all  things  respected, 
and  that  no  dividends  should  be  made  until  their  just  debts  are  paid  or  safely 
provided  fur. 
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New  Orlbani     Oar  opinion  in  relation  to  the  payment   of  this  interest  on  the  city  bonds 
Ck)MMiRciAL   boiDg  as  stated,  it  is  unnecessary  to  examine  the  other  points  which  ha^e  been 
Baak.        presented  in  argument  Judgment  affirmed* 


Blanchard,  Executor  v.  lJt)CKETT. 

Defendant  parchaaed,  with  two  other  persons,  certain  ground  for  the  purpose  of  dividing  it 
into  lots  and  re-selling  it,  taking  the  title  in  his  own  name,  and  giving  a  conntorletter 
binding  himself  to  sell  and  accoant  to  his  co*proprietors.  One  of  the  latter  execated  his 
notes,  which  were  endorsed  hy  the  defendant  and  disooanted,  and  the  proceeds  applied  on 
accoant  of  the  maker  towards  paying  his  portion  of  the  price  of  the  land'  The  defendant 
was  afterwards  obliged  as  endorser  to  pay  the  notes.  The  maker  having  died,  defendant 
and  his  surviving  co-proprietor  agreed  with  the  executors  of  the  deceased  that  the  whole 
property  should  be  sold  hy  the  register  of  wills,  and  at  the  sale  defendant  became  the 
purchaser.  The  executor  having  demanded  from  the  purchaser  the  whole  price  of  an 
undivided  third,  alleging  that  purchasers  at  probate  sales  cannot  compensate  against  the 
price  claims  due  them  by  the  deceased,  and  that  for  his  advances  defendant  was  only  an 
ordinary  creditor  of  the  succession,  which  was  insolvent:  Hddt  that  defendant  had  the  right 
to  retain  any  advances  made  by  him  out  of  the  proceeds  of  the  property  in  his  hands. 
C.  C.  2992. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
Le  Gardeur,  for  the  appellant.  Goold  and  Micou^  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.*  This  case  has  already  been  before  the  Supreme  Court,  and  was 
remanded  for  the  introduction  of  evidence,  which  the  court  below  had  refused 
to  admit.     The  facts  are  fully  stated  in  the  opinion  of  the  court,  in  4  Rob.  370. 

The  controversy  grew  out  of  a  real  estate  speculation,  entered  into  between 
John  A.  Merle,  Theodore  Nicolet,  and  the  defendant.  The  subject  was  a  lot  of 
ground  and  improvements,  and  the  price  $30,000.  The  property  was  pur* 
chased  in  the  name  of  the  defendant,  who  bound  himself  to  divide  it  into  lots, 
effect  sales  thereof,  and  account  to  Merle  and  Nicolef,  who  took  a  counter- 
letter  which  was  deposited  in  the  office  of  Grma^  the  notary  before  whom  the 
sale  was  passed.  Pending  the  negociation,  Nicolet  informed  the  defendant 
that  Jules  Le  Blanc  owned  an  interest  in  the  property,  which  it  was  desirable 
to  extinguish.  For  the  purpose  of  purchasing  that  interest,  Nicolet  made 
notes  for  $10,000r^hich  were  endorsed  by  the  defendant.  Those  notes  were 
discounted  to  the  amount  of  $6,900,  and  the  proceeds  were  paid  to  Jules  Le 
Blanc  for  account  of  Nicolet.  The  defendant  was  subsequently  obliged,  aa 
endorser,  to  pay  those  notes.  Nicolet  died,  and  in  order  to  settle  his  rights  in 
this  property.  Merle  and  the  defendant  agreed  with  his  executor  that  the  re- 
gister of  wills  should  make  sale  of  the  whole.  The  defendant  became  the 
purchaser  at  the  price  of  $20,000.  The  executor  now  demands  the  whole 
price  of  an  undivided  third,  alleging  that  purchasers  at  probate  sale  cannot 
compensate  claims  due  them  by  the  deceased,  and  that,  for  any  advances  the 
defendant  has  made,  he  is  an  ordinary  creditor  of  the  succession,  which  is 
shown  to  be  insolvent.  The  judgment  in  the  court  below  was  in  favor  of  the 
defendant,  and  the  plaintiff  appealed. 

*  EuBTiBy  C.  J.  did  uot  sit  on  the  trial  of  this  case;  having  been  engaged  as  counsel. 
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The  legal  title  to  the  whole  of  the  property  was  in  the  defendant,  and  he    Blikchard 
could  not  have  been  divested  of  it  against  his  consent,  without  a  decree  of     Locim* 
court  on  a  proper  showing.    The  counter-letter  gave  NicoUt  nothing  more  than 
an  equitable  claim  to  one-third  of  the  nett  proceeds  of  the  adventure,  which 
it  authorized  the  defendant  to  close.    He  could  have  transferred  no  more  in 
hi0  life-time,  and  nothing  more  passed  to  his  legal  representatives,  at  his  death. 
Locketl  had  made  advances  under  the  mandate,   and  had  the  right  to  retain 
those  advances  out  of  the  proceeds  of  the  property  in  his  hands.    Civil  Code, 
art.  2992.     It  is  contended  that,  the  share  of  Nicolet  was  no  longer  in  his 
haods,  after  he  consented  that  it  should  be  sold  by  the  register  of  wills  with 
his  own.     Such  is  not  the  necessary  consequence  of  his  assent.     Believing 
that,  under  the  power  he  held,  he  could  not  sell  the  property  himself,  after  the 
death  of  Nicolet,  he  agreed  that  it  should  all  be  sold  at  auction,  as  the  only 
means  of  closing  the  adventure.     It  would  be  inequitable  to  consider  this  in- 
voluntary change  in  the  execution  of  the  mandate,  as  implying  on  his  part  an 
abandonment  of  vested  rights.    He  might  have  retracted  his  assent  at  any 
time;  the  legal  title  was  still  in  him  on  the  public  records  of  the  country;  and 
if,  before  the  adjudication,  a  third  person  had  purchased  from  him  in  good 
filth,  that  purchaser  would  not  have  been  affected  by  the  latent  equities  ex- 
isting between  his  vendor  and  the  succession  of  Nicolet.    Hyams  v.  Richard" 
WR,  1  Annual  Rep.  286. 
There  is  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 


The  General  Council  op  New  Oeleans  r.  Lockett. 

Tlie  late  police  jury  of  the  pariih  of  Orleans  was  aathorijsed  by  law  to  impose  taxes  to 
meet  the  disbomements  it  was  required  to  make.  The  stat.  of  7  April,  1824,  is  concloaiye 
00  tbe  subject.  The  power  of  the  Police  Jury  in  this  respect  was  unaffected  by  the 
Stat  of  8  March,  1836,  dividing  the  city  of  New  Orleans  into  manicipalities. 

APPEAIi  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
King,,  for  the  plaintiffs.     Qoold,  for  the  appellant.    The  judgment  of 
the  court  was  pronouncd  by 

EusTis,  C.  J.  This  suit  is  instituted  for  the  recovery  of  certain  taxes, 
a»esaed  and  imposed  on  the  defendant's  property  by  the  late  police  jury  of 
the  parish  of  Orleans,  to  which  the  party  plaintiff  has  succeeded.  The  de- 
fendant denies  the  existence  of  any  law  by  which  the  police  jury  could  impose 
the  tax.  There  was  judgment  against  the  defendant  for  $198  35,  and,  under 
the  63d  article  of  the  Constitution,  he  has  appealed. 

The  police  jury  of  the  parish  of  Orleans  was  charged  with  providing  for 
certain  expenditures  attendant  on  the  administration  of  justice  within  the 
pfiriah.  The  salary  of  the  parish  judge,  afteiwards  that  of  the  judge  of  the 
Court  of  Probates,  and  that  of  the  judge  of  the  City  Court,  the  expense  of 
suitable  places  for  holding  courts,  of  prisons,  and  several  other  matters  of  a 
fike  sort,  were  to  be  provided  for  by  the  police  jury.  How  was  this  expendi- 
tore  to  be  defrayed  except  by  taxation  ? 

Our  opinion  is  thai  the  power  of  the  police  jury  to  levy  taxes  to  meet  the 
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disbursements  necessary  for  those  objects  has  been  fally  given  by  the  statutes, 
and  that  the  law  of  April  7th,  1824,  is  conclusive  as  to  that  power.  The  law 
of  1836,  dividing  the  city  into  municipalities,  gave  no  authority  to  the  councils 
of  either  of  the  municipalities  to  provide  for  the  subjects  committed  to  the 
police  jury,  whose  power  over  them  remained  unaffected  thereby. 

The  different  laws  on  this  subject  are  by  no  means  clear  or  free  from  diffi- 
culty, if  their  litteral  meaning  be  alone  followed ;  but  of  their  legal  import,  we 
think,  there  can  be  no  qaestioq,  Judgment  affirmed* 


Taylor  v.  Rostrop. 

A  genera]  mortg^age  resulting  from  the  recording  of  a  judgment,  does  not  operate  upon  slaves 
after  their  emancipation,  onleas  there  was  fraad  on  the  part  of  the  emancipator.    C.  C.  190^ 

One  who  purchases  slaves  subject  to  the  condition  that  they  shall  be  emancipated  in  a  cer^ 
tain  time,  and  who  subsequently  emancipates  them  under  a  decree  of  court  rendered  in 
due  form,  cannot  afterwards  he  sued  in  an  hypothecary  action  as  a  third  possessor  of  tiie 
slaves,  by  the  holders  of  a  judgment  which  had  been  registered  while  the  slaves  were  in 
the  possession  of  their  original  owner,  Per  Curiam :  The  defendant  is  not  a  third  pos- 
sessor, nor  can  he  be  treated  as  the  real  emancipator.  The  slaves  hold  their  actual  status 
under  a  decree  of  court,  which  will  be  binding  until  oveiruled  in  a  direct  action  against 
them  and  the  judgment  debtor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Durant,  for  the  appellant.     Beechcr,  for  the  defendant.     The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  hypothecary  action.  The  plaintiff  is  the  holder  of  a 
Judgment  duly  recorded  against  Elie  Victor  Marotte,  who  was  at  the  time  of  the 
recording  in  possession  of  certain  slaves,  upon  whom  Samuel  Fagot  held  a 
special  mortgage  to  secure  the  payment  of  a  sura  of  $2500,  with  interest 
at  the  rate  of  ten  per  cent  per  annum.  Marotte,  subsequently  sold  Louise  and 
her  child,  two  of  those  slaves,  for  the  sum  of  $1300,  on  condition  that  the^ 
should  be  emancipated  by  the  purchaser  within  three  years  from  the  sale. 
Fagot  intervened  in  the  act,  received  the  price,  and  raised  his  mortgage  on  those 
two  slaves.  In  the  certificate  of  the  recorder  of  mortgages  produced  on  that 
occasion,  the  judical  mortgage  of  the  plaintiff  is  not  mentioned.  MaindraulL, 
the  purchaser  of  the  slaves,  sold  them  on  the  same  condition  to  the  defendant, 
who  emancipated  them  under  a  decree  of  court  rendered  in  due  form  of  law. 
The  plsintiff  now  proceeds  against  this  defendant  as  a  third  possessor,  and 
prays  that  the  slaves  be  sold  to  satisfy  his  mortgage.  The  defendant  resisted 
the  claim  on  the  ground  that  he  had  emancipated  the  slaves  in  good  faith,  and 
that  after  the  emancipation  he  cannot  be  viewed  in  the  light  of  a  third  possessor. 
He  farther  avers  that  the  plaintiff  has  no  mortgage  on  which  he  could  in  any 
case  maintain  his  action. 

The  case  was  tried  before  a  jury,  and  the  judge  instructed  them  that, 
a  general  mortgage  resulting  from  the  recording  of  a  judgment  did  not,  by  tho 
laws  of  Louisiana,  operate  upon  slaves  after  their  emancipation,  unless  thero 
was  fraud  on  the  part  of  the  emancipator.  To  this  charge  the  counsel  of  the 
plaintiff  excepted.  Thei'e  was  a  verdict  and  judgment  in  favor  of  the  defend* 
ant,  and  the  plaintiff  appealed. 


NKW  ORLEANS,  JANUARY,  1848. 

The  charge  of  the  jadge  is  io  strict  accordance  with  art.  190  of  the  Civil 
Code ;  aod  as  no  fraud  is  alleged  or  shown,  we  could  not  interfere,  even  if  the 
proper  parties  were  before  the  court.  But  the  proceedings  are  in  other  res- 
pects irregular.  The  defendant  is  not  a  third  possessor,  nor  can  he  be  consid- 
ered as  the  real  emancipator.  The  slaves  hold  their  present  status  under 
a  decree  of  court,  which  is  binding  until  annulled  in  a  direct  action  against  them 
aad  the  judgment  debtor.  Judgment  affirmed. 
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Pbteeson  V.  McRab. 

Where  a  corator  tppointed  to  repref  ent  an  absentee  against  whom  a  salt  had  been  instifcnted, 
excepts  to  the  jurisdiction  of  the  court  on  the  ground  that,  no  property  of  the  defendant's 
had  been  attached  and  no  personal  service  of  process  made,  the  petition  must  be  dismissed. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Peyton  and  L  TV.  Smithy  for  the  plaintiff,  cited  George  v.  Fitzgerald, 
12  La.  604.  StaU  v.  Judge  of  Parish  Court,  15  La.  81.  T.  R.  Wdfe,  for 
the  appellant,  relied  on  Ihipuy  v.  Hunt,  2  An.  R.  562.  The  judgment  of  the 
court  vras  pronounced  by 

EusTis,  C.  J.  This  is  a  suit  brought  against  the  defendant,  who  is  a  resident 
io  the  State  of  Mississippi.  There  was  neither  property  of  the  defendant  at- 
tached, nor  personal  service  of  process  made.  A  curator  was  appointed  to  rep- 
resent the  defendant,  who  pleaded  to  the  jurisdiction  of  the  court.  The  plea 
was  overruled,  there  was  judgment  for  the  plaintiff,  and  the  defendant  has 
appealed. 

The  decision  in  this  case,  was  made  by  the  district  judge  previous  to  that 
rendered  by  this  court  in  Dupuy  v.  Hunt,  2  Annual  Rep.  562.  On  the  authority 
of  that  case,  the  plea  of  the  curator  ought  to  have  been  sustained. 

The  judgment  appealed  from  is  therefore  reversed,  and  the  plaintiff's  petition 
dismissed,  with  costs  in  both  courts. 


Bach  v.  Cohn. 

A  bankrupt  discharged  from  his  debts  nnder  the  act  of  Congress  of  19  August,  1841,  is  still 
bound  in  faro  comcientuB,  and  this  obligation  is  a  sufficient  consideration  for  a  new  prom- 
ise.  C.  C.  1753.  But  there  can  be  no  legal  obligation  to  pay  fuch  debts  without  a  new 
agreement,  wMch  may  be  verbal,  or  be  proved  by  presumptions  where  the  known  fact  on 
which  the  presumption  rests  draws  after  it  the  unknown  fact  as  an  almost  necessary  con- 
sequence. C.  C.  1810,  {2967.  The  presumption  must  be  precise,  and  inapplicable  to  other  cir- 
cumstances than  those  intended  to  be  established. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke,  J.    Larue,  for  the 
plaintiff.    Brewer,  for  the  appellant.    The  judgment  of  the  court  was 
pronounced  by 

SuDELL,  J.  This  suit  is  brought  upon  two  notes,  signed  by  the  defendant  to 
the  order  of,  and  endorsed  by,  H  C.  W,  Mithoff,  dated  in  1841.  The  defend- 
ant pleads  in  bar  of  the  action  his  certificate  and  discharge  in  bankruptcy,  in 
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Bach         1843,  under  the  act  of  Congress.    The  only  question  which  this  cause  presents 
CoBN.        ^^f  whether,  since  his  discharge,  a  new  promise  to  pay  has  been  made  by 
the  defendant. 

A  witness  offered  by  the  plaintiff  testifies,  <*  that,  in  1844,  the  defendant 
asked  him  whether  he  would  endorse  for  the  amount  of  $500,  being  the  amount 
which  he  owed  to  Mr.  Bach — witness  refused  to  endorse.  Cohn  owed  this 
amount  to  Bach  for  two  notes  which  said  Bach  held  against  him,  and  had  re- 
ceived in  payment  for  two  lots  sold  to  Henry  Mithoff.  The  request  of  Cohn  to 
witness,  to  endorse  for  that  amount,  was  reiterated  several  times.  Does  not 
recollect  hearing  any  conversation  between  Bach  and  Cohn  on  this  subject. 
Defendant  appeared  willing  to  pay  Bach  the  amount,  and  desired  to  pay  him.*' 
This  witness,  on  his  cross  examination,  states  that  he  had  never  seen  the  notes 
before  their  exhibition  to  him  at  the  trial  of  the  cause;  but  that  he  kiewthe 
notes  given  to  Bach  for  the  two  lots,  were  drawn  by  Cohn,  and  endorsed  by  H»  W, 
C.  Mithoff,  but  was  not  able  to  say  that  they  were  the  identical  notes  sued 
upon.  Another  witness,  Henry  Mithoff,  identifies  the  notes  as  the  same  given 
in  payment  by  him,  the  witness,  to  Bach,  for  some  real  estate  purchased  by  him- 
self of  Bach,  This  is  the  only  testimony  offered  by  the  plaintiff  to  destroy  the 
effect  of  the  bankrupt*s  certificate  and  discharge.  The  court  below  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  has  appealed. 

The  decree  of  the  bankrupt  court,  as  embodied  in  the  certificate,  is  that  Cohn 
is  fully  discharged  from  all  his  debts,  owing  by  him  at  the  time  of  the  presents, 
tion  of  his  petition  to  be  declared  a  bankrupt,  to  wit :  on  the  28th  January, 
1843«  This  decree  and  certificate  follow  the  act  of  Congress.  Their  effect 
was,  in  the  language  of  the  lawgiver,  a  full  and  complete  discharge  of  the  debt 
in  question.  The  act  of  Congress  in  this  particular  appears  substantially  to  have 
followed  the  bankrupt  system  in  England,  and  we  may  therefore  with  propriety 
look  to  the  decisions  of  the  english  courts  in  ascertaining  tlie  legal  effect  of 
this  discharge. 

Upon  an  examination  of  them  it  will  be  found  that,  the  effect  of  the  certificate 
may  be  avoided  by  a  new  contract,  entered  into  bond  fide  by  the  bankrupt  after 
his  discharge ;  and  that  as  the  debt,  notwithstanding  the  legal  discharge,  is  due 
inforo  conscientia,  the  moral  duty  is  deemed  a  sufficient  consideration  to  support 
the  new  promise.  But  we  have  met  with  no  case  in  the  english  authorities  in 
which  any  thing  less  was  deemed  sufficient  in  avoidance,  than  direct  proof  of  a 
new  contract. 

In  Lyruby  v.  Wightman,  5  Esp.  198,  the  action  was  assumpsit  for  money 
lent.  *  There  was  a  plea  of  the  general  issue  and  bankruptcy.  It  appears  by 
the  report  of  the  case  that  the  plaintiff  meant  to  rely  on  a  new  promise  to  pay, 
made  by  the  bankrupt  subsequent  to  his  bankruptcy,  and  for  that  purpose  was 
giving  evidence  of  general  declarations  by  the  bankrupt  that  he  would  pay  eveiy 
body,  and  that  his  effects  would  pay  twenty  shillings  in  the  pound,  but  there  was 
no  specific  promise  whatever  proved  to  have  been  made  to  the  plaintiff.  Lord 
EUenborough  said,  **that  in  order  to  bind  a  bankrupt,  by  a  new  promise  ho 
should  expect  a  positive  and  specific  promise  to  pay,  not  given  in  such  general 
terms  as  it  was  offered  here,"  In  Fteming  v.  Hayne,  1  Starkie,  370,  the  same 
learned  judge  again  held,  in  even  stronger  terms,  that  the  promise  to  pay  must 
be  distinct  and  unequivocal. 

Even  thus  guarded,  the  rule  seems  not  to  have  proved  consistent  with  the 
spirit  of  the  bankrupt  system,  or  with  public  policy.    It  was  probably  found  to 
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open  a  door  to  perjurj,  or  at  least  to  be  dairgerous  in  exposing  discharged         Bach 
bankrnpts  to  a  new  responsibility,  upon  unguarded  promises  made  upon  the  im-         Gohn. 
pnlae  of  moral  duty.    Hence  we  find  that  by  the  131st  sec.  of  6  Geo.  4,  c.  16, 
it  was  provided  that,  no  bankrupt  should  be  liable  to  pay  any  debt  from  which 
be  shall  have  been  discharged  by  his  certificate,  unless  such  promise  be  made 
in  writing,  and  signed  by  the  bankrupt. 

It  is  certain  that  a  bankrupt  discharged  under  our  statute  is  still  bound  in 
the  forum  of  conscience.  It  is  also  true  that  this  moral  obligation  is  a  sufficient 
eoDsideration  for  a  new  promise.  Civil  Code,  art.  1752.  But  it  is  equally 
trae  that  no  legal  obligation  can  arise  to  pay  the  discharged  debt  without  a  new 
agreement,  which  agreement,  though  it  may  be  made  verbally,  requires,  like 
VDj  other,  the  consent  of  the  parties.  This  indeed  is  not  disputed  by  the 
counsel  for  the  plaintiff.  He  acknowledges  that  there  must  be  a  new  agree- 
ment. He  also  acknowleges  that  no  positive  promise  has  been  directly  proved 
in  this  case.  But  he  contends  that  the  agreement  may  be  established  by  cir- 
cumstantial evidence,  and  that  the  facts  proved  amount  to  such  evidence. 

There  is  certainly  such  a  thing  as  presumptive  evidence  of  a  contract ;  but 
it  is  equally  true  that  those  presumptions  which  are  not  established  by  law  but 
are  left  to  the  discretion  of  the  judge,  must,  in  the  language  of  the  Code,  be 
weighty,  precise,  and  consistent — graves,  precises,  et  concordantes.  Civil 
Code,  2267,  1810.  1  he  known  fact  on  which  the  presumption  reposes  must 
draw  with  it  the  unknown  fact,  as  an  almost  necessary  consequence.  The  pre- 
sumption must  be  precise,  and  not  susceptible  of  application  to  other  circum- 
stances than  those  which  it  is  sought  to  establish.  See  Rogron,  1352.  Here 
the  fiicts  from  which  we  are  asked  to  presume  a  new  agreement  between  the 
plaintiff  and  the  defendant  amount  to  this :  that  the  defendant,  in  repeated  con- 
versations with  the  witness,  out  of  the  presence  of  the  plaintifiT,  asked  the 
witness  if  he  would  endorse  for  him  for  the  amount  of  $500,'  which  he  owed 
Bach  on  two  notes  held  by  him,  appearing  to  be  willing  to  pay  Back  and  de- 
siring to  pay  him ;  which  request  the  witness  refused.  This  certainly  does 
not  necessarily  draw  with  it  the  presumption  that,  at  the  time  of  the  con- 
versatioh,  the  defendant  had  already  promised  to  pay  the  discharged  debt. 
It  is  consistent  with  the  hypothesis  that  he  spoke  of  the  debt  as  one  due 
in  good  conscience,  and  merely  contemplated  a  settlement  of  the  claim  in 
the  form  of  two  notes  endorsed  by  the  witness;  and  that  intention  might 
well  be  coupled  with  some  contemplated  gain  to  himself,  upon  thus  re- 
newing an  obligation  from  which  in  law  he  was  fully  liberated.  If  such 
conversations  of  a  certificated  bankrupt,  had  with  a  third  persons  oul  of 
the  presence  of  the  creditor,  were  received  by  courts  of  justice  as  proof 
of  a  new  promise,  bankrupt  certificates  would  speedily  become  waste  pa- 
per, which  the  framers  of  the  bankrupt  law  certainly  did  not  contemplate. 
It  is  not  for  us  to  consider  the  wisdom  or  justice  of  that  statute.  We 
mnst  look  to  the  object  and  policy  of  the  law,  and  not  defeat  the  intention 
of  the  legislator  by  reviving  a  discharged  debt  upon  vague  and  inconclusive 
presumptions. 

Judgment  reversed^  and  judgment  for  defendant,  with  costs  in  both  courts. 
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Succession  of  Fortier, 

I  8~RH 

'—  Where  a  wife  diea  witboat  isine,  leaving  a  sncceMsion  valaed  at  926,000,  and  the  only 
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S2   &lSi  property  of  the  husband,  who  wai  twenty  six  years  old,  and  healthy,  but  witboat  any  pro- 

fession or  calling,  consists  of  two  slaves  of  the  value  of  $1,100,  the  property  will  bo  con- 
sidered as  inadequate  to  his  support,  and  that  fact  will  entitle  him  to  claim,  under  art 
S359  of  the  Civil  Code,  one  fourth  of  the  Buccestfion  of  his  wife.  Per  Curiam :  The  object 
of  the  law  is,  to  provide  for  the  support  of  the  survivor  oat  of  the  property  of  the  deceasedt 
without  reference  to  his  ability  to  support  himself  by  his  personal  industry;  and  tbe  only 
question  that  can  arise  is,  as  to  the  sufSciency  of  tbe  pecuniary  means  of  tbe  husband  for 
his  support. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J. 
Le  Oardeur,  for  the  appellant.  The  husband  is  shown  to  have  been  in  neces^ 
Htous  circumstances,  id  the  sense  of  article  2359.  **  La  pauvreU  ne  consisU 
pas  d  h*avoir  pr^cisimenl  rien ;  on  est  estimi  pauvre  quand  on  tCa  pas  ce  qui  est 
necessaire  pour  vivre  selon  son  etaV  See  a  decision  reported  by  Merlin,  Rep. 
de  Jurisp.  verho  Quart  de  Conjoint  Pauvre,  p.  690.  The  53d  novel  of  Jus- 
tinian declares :  **  Etiam  hie  servandis  similiter  quidem  in  viris,  similiter  autem 
in  mulieribus,  communem  namque  etiam  hanc  super  eisponimus  legem*''  The  ob- 
ject of  that  law  was  to  relieve  the  poverty  of  the  survivor  (lut  of  the  fortune  of 
the  decedent :  "ei  inopia  conjugis  per  divitias  salvetur  alteriusJ'^  Lopez,  in 
his  commentary  on  the  law  7,  tit.  13,  of  6th  Partida,  makes  the  following  re- 
marks: Lic^t  uxor  pauper  esset  indusiriosa,  et  manibus  suis  posset  victum  lu 
crarit  adhuc  habebit  istam  (|uartam,  ci^m  hsec  lex  se  referat  ad  ea,  ^ua  habeat  in 

facultatibus  propiis, quia  ista  quarta  daiur  in  honorem  pratenli  matrimonii 

ul  conserventur  conjuges  in  solito  stalu,^^  Febrero,  in  his  **  Tratado  de  Partici- 
ones,"  vol.  2,  p.  296,  no.  175,  speaks  nearly  to  the  same  efllect :  Corresponde  k 
la  viuda  pobre  la  quarta  marital,  aun  que  con  su  trabajo  pueda  alimentarse, 
porque  se  la  concede  en  honor  ypor  consuelo  del  matrvmonioperdido,  para  que  con- 
serve casta  viudedad,  y  su  trabajo  no  es  seguroJ*^ 

The  applicability  of  these  rules  to  the  surviving  husband  under  our  laws,  is 
obvious:  1st,  because  art.  2359  makes  no  distinction  between  husband  and  wife, 
and  the  pnnciple  is  well  settled  that  **  ubi  lex  non  distinguiU  nee  nos  distingue- 
re  debemus ;"  2nd,  because  the  reason  of  those  rules  applies  with  equal  force 
to  a  surviving  husband  who  has  no  property  adequate  to  his  support.  Why  is 
the  marital  portion  given  to  the  survivor  ?  It  is  given  him  in  honorem  prateriti 
matrimonii,  ut  conserventur  conjuges  in  solito  statu,  Why  is  he  entitled  to  that 
portion,  even  when  he  has  a  profession  and  is  capable  by  his  labor  to  provide  for 
his  maintainance?  Because  his  labor  is  uncertain,  su  trabajo  no  es  seguro,  and 
the  law  wishes  him  to  be  in  possession  of  secured  and  substantive  means,  ea 
qua  habeat  in  facultatibus  propriis, 

Grima,  for  the  opponents,  contended  that  the  appellant  was  not  in  the  ne- 
cessitous situation  contemplated  by  art.  2359,  as  entitling  him  to  a  fourth  of 
the  succession  of  his  deceased  wife. 

The  judgment  of  the  court  was  pronounced  by 

Kme,  J.  Valcour  For  tier  presented  to  the  District  Court  his  account  as  ad- 
ministrator of  the  succession  of  his  deceased  wife,  Catharine  Delphine  La- 
branche,  in  which,  as  well  as  in  the  accompanying  petition,  he  claimed  one 
fourth  of  the  estate  of  the  deceased,  in  full  property,  as  the  marital  portion, 
averring  that  his  wife  had  died  without  issue,  and  that  he  was  in  necessitous 
circunfstances.  An  opposition  was  filed  by  several  of  the  heirs,  contesting  the 
right  of  the  surviving  husband  to  the  marital  portion.  The  opposition  was 
maintained,  and  Valcour  Fortier  has  appealed. 

The  account  presented  shows  that  the  estate  of  the  deceased  amounted  at 
her  death,  to  more  than  $26,000.    From  the  evidence  it  appears  that  the  only 
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property  of  the  hustNiod  conststB  of  two  slaves,  one  of  them  infirm,  and  both 
▼allied  at  only  $1,100.  He  is  a  yonng  man  without  profession  or  calling  of  any 
kind,  has  never  followed  any  pnrsnit  as  a  means  of  support,  and  since  the  death 
of  his  wife  has  lived  at  the  house  of  a  friend  free  of  charge.  Efforts  made  by  a 
friend  to  procure  him  employment  have  proved  unavailing,  in  consequence  of 
hie  ignorance  of  the  english  language*  His  property  is  inadequate  to  his  sup- 
port. These  are  the  principal  facts  in  the  case.  The  district  judge  states 
die  reasons  upon  which  he  founds  his  judgment,  in  the  following  words:  "  The 
survivor  is  a  young  man,  twenty  six  years  of  age,  and  healthy.  He  has  no 
charge  except  his  own  maintenance,  and  has  two  slaves.  In  this  country  he 
camiot  be  called  necessitous,  according  to  the  word  used  in  the  Civil  Code,  art. 
2359,  which  word  would  certainly  apply  to  a  woman  in  similar  circumstances. 
Let  the  opposition  be  maintained,'*  Ace. 

It  is  conceded  that  the  right  to  the  marital  portion  given  by  the  2359th  art.  of 
our  Code,  extends  to  the  husband  as  well  as  to  the  wife.  The  law  makes  no  dis- 
tinction. The  circumstances  which  would  authorise  the  claim  on  the  part  of 
the  wife,  would  equally  authorise  it  on  the  part  of  the  husband.  If  the  object 
of  the  law  were  only  to  provide  for  the  survivor  who  was  unable,  by  industri- 
0118  parsnits,  to  support  himself,  and  was  without  other  adequate  means  of  sup- 
port, the  opinion  of  the  district  judge  would  undoubtedly  be  correct.  But  the 
rule,  under  the  text  of  our  Code,  which  establishes  a  perfect  reciprocity  or 
li^t  in  this  respect  between  the  spouses,  would  extend  also  to  the  wife.  The 
principle  upon  which  the  law  appears  to  be  founded  is  that,  neither  of  the  mar- 
ried parties  who  have  lived  together  in  the  common  enjoyment  of  wealth  and 
of  the  position  which  it  gives,  shall  be  suddenly  reduced  to  want :  and  a  part  of 
the  estate  of  the  deceased,  who  has  died  rich,  is  appropriated  to  relieve  the 
survivor,  who,  in  the  absence  of  it,  would  be  reduced  to  poverty.  53d  Novel 
of  Justinian.  Merlin,  verba  Quart  do  Conjoint  Pauvre.  Gregorio  Lopez,  Com. 
on  law  7,  tit.  13,  part  6.  The  object  of  the  law  is  to  provide  a  support 
eot  of  the  property  of  the  deceased,  without  reference  to  the  ability  of  ihe 
survivor  to  support  himself  by  his  industry  or  personal  exertions  alone.  The 
only  question  that  can  arise  is,  as  to  the  sufficiency  of  the  pecuniary  means  of 
the  husband  for  his  support.  The  evidence  shows  that  they  are  inadequate  • 
and  this  iiict,  in  our  opinion,  entitles  him  to  the  one  fourth  part  of  the  succes- 
sion of  his  wife,  who  died  compai-atively  rich,  and  without  issue. 

The  judgment  of  the  District  Court  is  therefore  reversed.  It  is  further  or- 
dered that  Vdlcour  Fortier  have  judgment  for,  and  recover,  one  fourth  of  the 
succ^teion  left  by  his  deceased  wife,  Catherine  Delphme  Labranche,  in  full  pro- 
perty ;  the  appellees  paying  the  costs  of  this  ap|)eal. 
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baTtngsoldbillaof  exobaDgeona  foreign  oouotry  to  defendtnt,  delivered  to  the 
litter,  at  the  lame  time,  UUs  of  lading  for  Certain  propeftyi  under  an  agreement  thtt  they 
were  to  be  held  as  secmity  Ibr  the  aeceptanee  only  of  the  billi  of  exchange,  and  were  to 
be  delivered  to  the  consignee  on  hia  acceptance.  The  latter  tendered  an  acceptance 
of  the  bins  of  exchange  on  delivery  of  the  biUa  of  lading,  but  the  agent  of  defend- 
ant refaied  to  give  up  the  biUa  of  lading  before  payment  of  the  bills  of  exchange,  and 
they  were  protested.    Defendant's  agent  sold  the  property  on  its  arrival,  and  applied  the 
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proceeds  to  the  payment  of  the  hills.  There  was  no  evidence  of  any  lou  lastained  by 
plainti£P  in  consequence  of  the  time  when  the  sale  was  made  as  compared  with  the  price 
of  the  article  a  reasonable  time  afterwards,  nor  that  plaintiff  intended  the  shipment  for  any 
particalar  purpose  which  was  defeated  by  defendant's  acts ;  nor  any  proof  of  loss,  actually 
Bostained  from  any  ii\jary  to  plaintiff's  credit  in  consequence  of  the  protest  of  the  bills. 
In  an  action  by  plaintiff  for  damages  for  protesting  his  bills,  and  retaining  the  bills  of  la- 
ding, and  appropriating  the  proceeds  of  the  cotton :  Held^  tha(  plaintiff  is  not  entitled  to 
recover,  as  damages,  the  increased  value  of  the  cotton  at  any  time  previous  to  the  instita- 
tion  of  suit ;  that  defendant  cannot  claim  commissions  on  the  sale  of  the  property,  which 
he  had  no  right  to  dispose  of,  and  is  liable  for  interest  on  the  balance  of  its  proceeds 
remaining  in  his  hands  beyond  the  amount  of  the  bills ;  that  the  measure  of  damages  in 
cases  of  breach  of  contract  is  that  which  will  indemnify  the  party  injured ;  that  in  cases 
of  breach  of  contract,  even  where  there  is  fraud,  the  damages  for  which  the  debtor  is  lia- 
ble are  those  which  are  the  immediate  and  direct  consequence  of  the  breach;  and  that, 
where  the  law  does  not  necessarily  infer  that  the  party  has  sustained  damage  by  the  acts 
complained  of,  the  damage  must  be  alleged  and  proved  so  far  as  the  facts  are  susceptible 
of  prood 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanani  J. 
The  facts  of  this  case  are  fully  stated  in  the  opiniuu  delivered  by  Eustis, 
C.  J.  infrd, 

Clarke,  for  the  plaintiff.  If  the  rights  of  the  parties  are  to  be  governed  by 
the  common  law,  the  defendants  had  no  right  to  sell  the  cotton,  until  after  the 
maturity  of  the  bills.  Story  on  Bailments,  sec.  308.  2  Caines'  Cases,  202. 
If  by  the  laws  of  Louisiana,  a  fortiori,  none.  C.  C.  3132.  Qarlick  v.  James,  12 
John^s  Rep.  146.  If  the  jury  regarded  as  the  basis  of  plaintiflPs  rights,  the 
relative  values  of  the  cotton  solely,  the  amount  of  their  verdict  was  not  exces* 
sive.  **  The  value  of  the  chattel  at  the  time  of  the  conversion  is  not,  in  all 
cases,  the  rule  of  damages  in  ti'over ;  if  the  thing  be  of  a  determinate  and  fixed 
value  it  may  be  the  rule,  but  when  there  is  an  uncertainty  or  fluctuation  at- 
tending the  value,  and  the  chattel  afterwards  rises  in  value,  the  plaintiff  can 
only  be  indemnified  by  giving  him  the  price  of  it,  at  the  time  he  calls  upon  the 
defendant  to  restore  it."  Cortelyon  v.  Lansing  2  Caines*  Cases,  215.  If  the 
chattel,  after  the  conversion,  increased  in  value,  or  be  attended  with  other  cir- 
cumstances, the  damages  may  be  enhanced  accordingly.  Fisher  v.  trince,  8 
Burr,  1363.  A  defendant  was  sued  for  a  breach  of  contract,  in  not  replacing 
a  certain  quantity  of  stock  by  a  given  day,  and  the  court  held,  as  the  direction 
had  been  given  to  the  jury,  that  the  plaintiff  was  entitled  to  recover,  not  mere- 
ly the  value  of  the  stock  as  it  stood  at  the  day,  but  the  value  as  it  stood  at  the 
time  of  the  trial.  Shepard  v.  Johnson,  2  East.  211.  Kent,  in  the  case  in  2 
Caines,  says :  **I  have  no  doubt  it  is  just  and  right  that  the  plaintiff  in  the  present 
case  ought  to  recover  the  value  of  the  note  at  the  time  he  chose  to  demand  it ; 
he  has  selected  that  time  to  call  for  his  note  and  to  liquidate  its  value,  and  no 
other  measure  of  damages  short  of  that,  will  indemnify  him  for  the  loss  of  the 
pledge.  In  trover,  if  the  chattel  be  not  of  a  fixed  and  determined  value,  its 
worth  at  the  time  of  conversion  is  not  the  rule  of  damages ;  but  they  may  be 
enhanced,  according  to  the  increased  value  of  the  chattel,  subsequent  to  that 
time."  West  v.  iVentworth  et  al„  3  Cowen,  82.  **  In  trover,  the  jury  are 
not  limited  to  find  as  damages  the  mere  value  of  the  property  at  the  time  of  the 
conversion,  but  they  may  find  as  damages  the  value  at  any  subsequent  time,  in 
their  discretion."  Greening  v.  Wilkinson,  1  Carr  and  Payne,  625.  From 
these  authorities  it  will  appear,  that  the  jury  were  at  liberty  to  find  as  the 
measure  of  damages,  the  value  of  the  cotton  at  any  period  between  the  time 
of  conversion  and  trial.  But  the  jury  had  other  elements  besides  the  values  of 
the  cotton,  with  which  to  calculate.  They  may  have  thought  there  was  injury 
done  to  the  plaintiff  *s  credit,  consequent  upon  the  defendants'  acts.  His  bills 
were  protested. 

L.  Janin,  for  the  appellant.  If  this  case  should  be  considered  as  exhibiting 
an  instance  of  breach  of  contract,  it  is  at  least  not  tainted  with  bad  faith ;  and  if 
the  plaintiflf  should  be  entitled  to  damages,  the  question  arises,  what  is  the 
measure  of  such  damages  ?  And  according  to  what  law  are  these  damages  to 
be  assessed  ?    According  to  the  law  of  Louisiana,  or  the  law  of  England  ? 
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This  qnestion  is  answered  by  the  fbllowing  extract  iVotn  Story's  CoDflict  of  Arbowsmith 
Law,  sec.  321,  p.  266 :  •*  In  stating  the  foregoing  ruies,  we  have  been  neces-  *- 

sariJy  led  to  the  consideration  of  many  of  what  are  properly  deemed  the  eflecta      ^^^''^n** 
of  contracts,  which,  like  the  validity  of  contracts,  are  dependant  upon,  and  are 
to  be  governed  by,  the  lex  loci  contractus.    These  effects  are,  the  right  con- 
ferred OD  the  party  for  whose  benefit  the  contract  is  made ;  the  correspon- 
dent duty  of  liie  other  party,  to  falfil  it ;  the  right  of  action  which  arises  from 
the  non-fulfilment  of  it;  and  the  consequential  right  to  interest  or  damages,  for 
the  injury  done  by  such  non-fulfilment,  belonging  to  the  injured  party.     The 
maoner  in  which  remedies  are  to  be  administered,  will  fiUI  under  another  and 
distinct  head.*'     Thus,  the  damages  due  by  the  drawer  of  a  protested  bill  of 
exchange,  are  determined  by  the  law  of  the  place  wh^re  the  bill  was  drawn. 
If,  in  this  case,  the  defendants  had  failed  to  forward  the  cotton  to  England,  and 
had  sold  it  in  New  Orleans,  the  damaees  would  clearly  have  been  determined 
by  the  law  of  Louisiana.     The  law  of  Louisiana  on  this  subject,  is  contained 
in  arts.  1928  and  1938  of  the  Civil  Code.     There  being  obviously  no  fraud  or 
bad  faith — "  no  designed  breach  of  faith  from  some  motive,  or  ill  will,  or  in- 
terest" in  this  case,  the  plaintiff  could  only  recover  such  damages  as  entered 
into  the  contemplation  of  the  parties  at  the  time  of  the  concracU    It  is  reason- 
able to  presume  that  the  acceptor  of  the  bills  would  have  sold  the  cotton  to 
meet  the  bills,  about  the  time  of  their  maturity ;  such  being  the  customary 
course  of  trade,  and  that  he  would  have  charged  the  usual  commission  of  two 
and  a  half  per  cent.    This  is  exactly  what  was  done  in  the  present  case.    The 
reeolt  was  the  same  as  if  the  cotton  had  gone  into  the  hands  of  Hoskin^,  and 
the  plaintiff  has,therefore,  suffered  no  damages  from  the  alleged  state  of  things. 
The  plaintiff,  however,  intended  to  demand  the  price,  which,  according  to  his 
opinion,  the  cotton  would  have  brought  at  the  time  of  the  institution  of  the 
tmJU     The  petition  says  that  if  the  cotton  had  been  kept  longer,  it  would  have 
brought  oC4,481  15s,  which  after  deduction  of  charges,  would  have  left  to 
plaintiff  $6,000  ;  and  for  this  amount  he  claims  judgment. 

Is  this  pretension  supported  by  law  ?  Clearly  not  by  the  civil  law.  If  we 
consult  the  common  law,  we  shall  find  much  diversity  of  opinion.  Sedgwick 
on  the  Measure  of  Damages,  p.  505.  But  at  our  distance  from  the  States  in 
which  these  opposite  and  irreconcilable  opinions  are  held,  it  seems  most  judi- 
etoos  to  accept  the  Supreme  Couit  of  the  United  States  as  umpire. 
That  eoiirt,  in  a  case  of  positive  breach  of  contract,  impelled  by  inter- 
est, held  that  the  measure  of  damages  was  the  value  of  the  thing  at  the 
time  of  the  conversion.  Shepherd  v.  Hampton^  3  Wheaton,  200.  4  Cond. 
Rep.  233.  It  is  remarkable,  that  the  counsel  for  Shephard  et  al»  cited  in  sup- 
port of  their  claim  for  a  higher  rate  of  damages,  Corlelyon  v.  Lansings  2 
Caioes'  Cases,  215 ;  Fuher  v.  Prince,  3  Burr,  1363:  Shepard's  Eu'r,  v.  John^ 
son,  2  East,  211,  which  are  also  relied  on  by  the  plaintiff  in  this  case.  The 
same  opinion  was  expressed  by  Judge  Story,  in  Watt  v.  Potter,  2  Mason,  76. 
And  of  the  same  tenor,  are  the  decisions  of  this  court  in  George  v.  McNeill,  7 
La.  124.     Porter  v.  Curry,  7  Ibid,  233. 

Yet  supposing  that  the  law  was,  that  the  value  of  the  cotton  at  the  time  of 
the  institution  of  this  suit,  vns  the  true  measure  of  damages,  it  will  still  appear 
that  the  verdict  of  the  jury  greatly  exceeds  this  measure.  But  it  is  suggested 
that  the  jury  might  have  been  influenced  by  considerations  of  the  injury  done 
to  the  plaintiff's  commercial  reputation.  Such  is  not  the  fact — the  whole  cha- 
racter of  the  case  shows  it;  even  if  the  manner  in  which  the  verdict  was  cal- 
culated was  not  known  to  us,  and  if  the  jury  had  allowed  any  thing  on  that 
Bcore,  the  verdict  would  have  been  doubly  erroneous.  The  plaintiff  sustained 
no  injury  in  his  standing. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.*  The  plaintiff,  in  September,  1844,  sold  to  the  defendanti 
two  bills  of  exchange,  amounting  to  d62,327  15  6  sterling,  and  with  them  were 
defivered  bills  of  lading  for  six  hundred  and  ninety-seven  bales  of  cotton  shipped 
on  board  the  Coromando.  The  plaintiff  and  defendants  were  merchants  in 
New  Orleans;  the  bills  were  sold  here,  and  were  drawn  on  Henry  H.  Hoskins 
of  Liverpool,  to  whom  the  cotton  was  consigned.     It  is  alleged  that  the  bills 

*  SuDELL,  J.  did  not  ait  in  this  case,  having  been  of  counsel. 
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Arbowsmitb  of  lading  were  purchased  uoder  a  special  agreement;  that  they  were  given  and 
Qoaoov*  ^^'^  ^  secority  for  the  atceptanct  only  of  the  bills  of  exchange,  and  were  to 
he  delivered  up  to  the  cousignee  on  his  acceptance.  The  acceptance  of  the 
bills  was  tendered  by  Hoskins  on  the  delivery  of  the  bills  of  lading.  Thia 
was  refused  by  the  agents  of  the  defendants,  the  bills  of  exchange  were  pro- 
tested, Hoskins  having  refused  acceptance  on  any  other  terms,  and  the  de* 
fendnnts*  agents  took  possession  of  the  cotton  on  its  arrival,  sold  it,  and  appfied 
the  proceeds  to  the  payment  of  the  bills.  Another  bill  of  exchange  drawn  for 
d£500  on  the  same  shipment,  and  negotiated  by  the  plaintiflf  was  protested,  anJ 
returned  in  consequence  of  the  refusal  to  deliver  up  the  bills  of  lading.  The 
plaintiff  sues  the  defendants  for  damages  for  protesting  his  bills  and  retaining 
the  bills  of  lading,  and  unjustly  and  in  violation  of  the  contract  and  agreement 
aforesaid  appropriating  the  cotton  to  their  own  use. 

By  the  retention  and  disposition  made  of  the  cotton  in  Liverpool,  |he  plaintiff 
charges  that  he  suffered  a  direct  loss  of  $6,000,  and  that  by  reasons  of  the 
failure  of  the  defendants  to  comply  with  their  agreement  aforesaid,  and  of  the 
dishonoring  of  the  bill  aforesaid,  his  reputation  as  a  merchant  was  greatly 
affected,  and  bis  commercial  transactions,  which  were  important  and  extensive, 
were  embarrassod ,  that  the  dishonor  of  said  bills  becoming  generally  known  in 
New  Orleans,  New  York  and  Boston,  to  persons  engaged  in  the  bill  business* 
with  whom  he  had  theretofore  dealt,  he  could  no  longer  with  facility  negotiate 
his  bills  in  the  ordinary  course  of  his  business  as  he  could  before,  and  that  the 
loss  and  damage  so  sustained  by  him  in  his  commercial  reputa^n  and  busi- 
ness amounts  at  least  to  $10,000,  which  he  sues  for*  The  petition  concludes 
with  a  prayer  for  judgment  for  $16,000,  and  costs. 

The  agreement  about  the  bills  of  lading  is  expressly  put  in  issue  by  the  de- 
fendantB*  answer;  it  is  charged  that  it  was  agreed  that  the  cotton  was  to  be  their 
security  until  the  bills  toere  paid.  Other  matters  of  defence  are  specially  set 
forth,  but  as  they  come  under  the  general  issue  it  is  not  material  to  notice  them 
particubrly.  This  case  was  submitted  to  a  special  jury  of  merchants,  who 
found  a  verdict  for  the  plaintiff  in  the  sum  of  $4,943  91,  on  which  judgment 
was  rendered,  and  the  defendants  have  appealed. 

We  are  disposed  to  give  great  weight  to  the  verdict  of  a  special  jury  of 
merchants  in  a  case  of  this  kiqd ;  but,  in  estimating  the  damages  on  so  broad  • 
surface  of  facts  as  the  pleadings  in  this  case  present  it  is  not  at  all  surprising  that, 
without  any  direction  from  the  court  as  to  the  rules  of  law  on  that  subject  to 
which  the  evidence  can  be  applied,  the  jury  should  have  fallen  into  error.  We 
give  full  foith  aud  credit  to  this  verdict  as  settling  sU  doubtful  questions  of  fact, 
and  all  points  of  conflicting  testimony,  and  we  consider  it  as  established :  That 
the  agreement  was  made  as  stated  in  the  petition  :  That  it  was  broken  by  per* 
SODS  for  whose  pondupt  the  defepdants  are  responsible :  That  the  bills  of  ex* 
change  were  protested  without  any  reasonable  cause,  and  that  the  defendants  aro 
liable  to  plaintiff  for  damages  for  those  acts*  The  only  question  is,  as  to  the 
amoont-  And  in  reviewing  the  verdict  on  this  point,  we  do  not  conceive  that 
we  are  interforing  with  any  question  of  fact,  but  applying  the  law  to  the  focta 
as  they  are  in  evidence.  The  jury  has  no  more  right  to  assess  damages  arbi* 
trarily  and  without  evideoce  in  a  case  of  this  kind,  than  we  have  to  sanction  such 
a  verdict. 

The  cotton  was  sold  by  the  defondants'  agents  fit>m  the  13th  to  the  16th  De<» 
comber.     The  advance  of  price  between  that  time  was  very  gradual  until  tho 


NEW  ORLEANS,  JANUARY,  1848.  109 

lOth  March  following,  when  there  was  an  adfance  of  a  farthing  |>er  pound,  Airowsmith 
which  the  cotton*  had  it  been  retained,  woakl  have  produced.  The  suit  was  Ooaooi. 
bronght  on  the  13th  March,  and  it  is  contended  that,  by  the  law  of  England 
where  the  contract  waa  broken,  die  pfaintifT  is  entitled  to  recover  the  increased 
value  of  the  cotton  at  any  time  previous  to  die  institution  of  the  suit  by  way  of 
dmmagai.  We  have  esamined  the  authorities  on  which  the  piaintifF  relies,  and 
we  do  not  think  they  establish  that  the  rule  is  invariable.  The  true  measure  of 
damages  in  cases  of  breach  of  contract,  is  that  which  will  indemnify  the  party 
injured.  In  this  case  no  evidence  was  oi&red  to  show  that  the  plaintiflT  intend* 
ed  this  shipment  of  cotton  for  any  particular  purpose,  which  was  defeated  by  the 
acta  of  the  defendants,  nor  that  any  unusual  circumstances  attended  its  origin 
or  destination.  It  was  to  be  consigned  to  Ho»kin$t  and  he  was  to  have  the  ben^ 
efit  or  profits  of  the  consignment.  It  was  intended  to  be  sold  in  Liverpool,  and 
the  proceeds  applied  to  bills  drawn  upon  it.  No  loss  has  been  shown  in  conse^ 
qneoce  of  the  time  at  which  the  sale  was  made,  as  compared  with  prices  a  rea- 
sonable time  afterwards,  and  we  think  it  would  not  be  just  that  the  plaintiff 
should  have  the  option  of  fixing  on  the  defendant  the  price  of  the  cotton  in  the 
month  of  March  foUowii^.  We  do  not  think  any  fiiir  rule  of  indemnity  applied 
to  the  ordinaiy  transactions  of  the  cotton  trader  would  authorise  this,  nor  that 
any  court  in  England  eould  sanction  such  a  test. 

We  think,  under  the  finding  of  the  jury,  that  the  defendants  had  no  right  to 
retain  the  bills  of  lading,  and  thus  to  divert  the  consignment  from  its  destination. 
They  had  consequently  no  right  to  sell  the  cotton,  and  still  less  the  whole  quan* 
tity  of  cotton  contained  in  the  bills  of  lading,  for  which  there  appears  to  be  no 
apology.  We  are  disposed  to  allow  the  plaintiff  the  extent  of  indemnity  which 
his  case  warrants  and  the  breach  of  the  contract  authorises ;  but  in  so  doing  we 
are  not  disposed  to  award  him  any  thing  which  a  deliberate  view  of  the  law  will 
not  sanction,  notwithstanding  the  Terdict  in  his  &7or.  We  think  the  defendants 
haTo  no  claim  for  the  commissions  on  the  cotton,  which  they  had  no  right  to  dis- 
pose o(  and  that  they  owe  interest  on  the  balance  of  the  proceeds  of  the  cotton 
remaining  in  their  hands,  over  and  above  the  amount  of  the  bills.  New  Orleans 
Draimng  Co,  v.  De  Lizard^  2  Annual  R.  281.   6  Toullier,  268. 

But  it  is  said  the  jury  had  before  them  other  elements  besides  the  value  of  the 
eoCton,  on  which  they  had  a  right  to  base  their  Tordict — ^the  injury  done  to  the 
plaiatiflr's  credit  resnlting  from  the  defendants*  acts.  We  have  considered  this 
subject  with  great  care ;  but  under  the  allegations  of  the  petition  and  the  evi- 
dence on  this  branch  of  the  case,  we  are  satisfied  that  the  jury  would  not  be 
authorised  in  assessing  damages  against  the  defendants  for  the  injury  alleged  to 
have  been  done  to  the  credit  of  the  plaintiff.  In  the  assessment  of  damages  in 
cases  of  contracts,  even  where  there  is  fraud,  the  damages  for  which  the  debtor 
is  liable  are  those  which  are  the  immediate  and  direct  consequence  of  the  breach 
of  the  cDotnct ;  and,  in  cases  of  quasi-contracts,  offences  and  quasi-offences 
aoch  discretion  is  left  to  the  judge  or  the  jury ;  but  in  these  cases  that  discre* 
taoD  ought  to  be  directed  by  proper  pleadings,  and  supported  by  sufficient  evi* 


There  can  be  no  better  rule  than  that  which  experience  has  imposed  upon 
covits  in  other  countries,  as  a  necessary  protection  against  the  abuse  and  error 
to  which  an  undue  latitude  in  the  assessment  of  damages  exposes  judges  as 
wren  as  jurors.  When  the  kw  does  not  necessarily  imply  that  the  plaintiff  has 
soyUined  damage  by  the  acts  complained  of,  the  resulting  damage  should  be  al- 
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Akrowsmith  leged  and  proved,  so  far  as  the  facts  are  susceptible  of  proof,  in  order  to  prevent 
OoHiws       surprise  at  the  trial,  which  might  otherwise  eusue.    1  Chitly  on  Pleading,  428. 
6  Touliier,  289  et^eq. 

A  proper  administration  of  justice  requires  that  the  rules  established  by  law 
for  the  asaessment  of  damages  should  be  adhered  to ;  for  the  article  of  the  Cir* 
il  Code  which  gives  a  discretionary  power  to  judges  and  juries  in  certain  cases, 
Expressly  declares  that,  in  other  cases^  ikey  have  none,  but  are  bound  to  give  a  full 
indemnilrjr  to  the  creditor  whenever  the  contract  has  been  broken  by  the  faultt 
negligence,  fraud,  or  bad  fiifth  of  the  debtor,  according  to  (he  rules  provided 
therein* 

Under  the  charge  in  the  petition  of  the  injury  done  to  the  plaintiff's  credit  by 
the  acts  complained  of,  we  consider  that  there  is  no  sufficient  evidence  to  support 
the  verdict.  Under  the  other  chaise  of  loss  of  profits  and  damages  for  the 
breach  of  the  contract,  we  have  felt  ourselves  limited  to  such  as  were  the  imme- 
diate and  direct  consequence  of  the  .breach.  We  cannot  admit  that  a  discretion- 
ary power  of  awarding  damages  in  actions  of  trover  vested  in  juries  by  the  law 
of  England,  admitting  it  to  be  as  insisted  on  by  the  counsel  for  the  plaintiflT, 
would  be  the  standard  by  which  the  responsibility  of  the  defendants  ought  to  bo 
tested  in  this  action- 
It  is  therefore  ordered  that,  there  he  judgment  in  fisLvor  of  the  plain- 
tiff against  the  defendants,  for  the  sum  of  91762  45,  and  interest  at  the 
rate  of  Ave  per  cent^  from  the  28th  March,  1845,  until  paid,  and  costs  in 
the  court  below;  the  costs  of  this  appeal  to  be  paid  by  the  plaintiff  and 
(      appellee. 


Same  Case — On  a  RE-HEARixa. 

ON  a  re-hearing  allowed  to  the  plaintiff  in  this  case,  the  opinion  of  the  court 
was  delivered  by 

RosT,  J.  We  have  considered  with  great  care  the  argument  submitted  to  ns 
on  the  na-beariog  in  this  case,  without  being  able  to  change  the  conclusions  first 
adopted.  If,  as  alleged,  the  rule  of  damages  for  the  breach  of  the  contract  by 
the  defendants  is  to  be  that  applicable  to  actions  of  trover,  so  far  as  the  conver- 
sion of  the  cotton  is  concerned,  we  take  that  rule  to  have  been  correctly  stated 
in  the  opinion  of  the  coojt.  We  deduced  it  from  the  englishand  american  cases 
within  our  reach,  and  we  find  it  stated  in  nearly  the  same  words  by  Mr.  Sedg- 
wick, in  his  late  valuable  work  on  the  Measure  of  Damages :  '^Unless  the  plain- 
tiff has  been  deprived  of  some  particular  use  of  his  property,  of  which  the 
other  party  was  apprised,  and  which  he  may  be  said  to  have  thus  directly  pre- 
vented, the  rights  of  the  parties  are  fixed  at  the  time  of  the  illegal  act,  be  it  re- 
fusal to  deliver,  or  actual  conversion,  and  the  damages  should  be  estimated  as  at 
that  time."  Sedgwick,  p.  505.  This  is  in  fiict  the  fundamental  principle  appli- 
cable to  an  breaches  of  contract  that,  as  a  general  rule,  the  market  value  at  the 
time  of  the  breach  is  the  rule  of  damages. 

Admitting  further  tiiat,  as  the  arbitrary  distinctions  of  the  common  law  in  die 
form  of  actions  do  not  obtain  with  us,  and  the  plaintiff  is  permitted  to  state  his 
complaint  according  to  the  actual  facts,  he  might  claim  exemplary  damages  for  a 
fraudulent  or  malicious  breach  of  contract  as  well  as  for  any  other  willful  wrong. 
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yet  {he  wroDgs  of  which  he  complains  must  be  proved.  The  connsel  has  re.  Axbowsxith 
ferred  os  to  decisions  of  the  engliah  courts,  by  which  he  maintains  that  conse-  Ctomnos. 
qoences  were  held  to  be  well  inferred  from  wrongful  acts :  thus,  where  the  inju- 
ry consistod  in  firing  guns  so  near  the  plaintiff's  decoy-pond  as  to  frighten  away 
the  wild  fowls  or  prevent  them  from  coming  there,  or  maliciously  firing  cannon 
at  the  natives  on  the  coast  of  Africa,  whereby  they  were  prevented  from  com- 
ing to  trade  with  tlie  plaintiff,  these  consequences  were  held  to  be  well  inferred 
from  the  wrongful  act  of  firing.  But  in  these  cases  it  was  proved  that,  after 
the  firing,  the  wild  fowls  did  not  come  to  the  pond,  and  the  natives  did  not  come 
to  trade  ;  and  these  facts,  after  being  proved,  were  held  to  be  well  inferred  from 
the  wrongful  acts.  Had  the  defendants  in  these  cases  shown  that  the  wild  fowls 
came  to  the  decoy-pond  as  usual,  and  that  the  trade  with  the  natives  bad  not 
been  intorrupted,  no  damages  of  any  kind  would  have  been  allowed.  2  Green- 
leaf  on  Evidence,  p.  210,  and  authorities  there  cited. 

The  plaintiff  alleges  that,  by  reason  of  the  failure  of  the  defendants  to  com- 
ply with  their  agreement,  and  by  reason  of  the  dishonoring  of  his  bills,  his  rep- 
utation as  a  merchant  has  been  greatly  affected,  and  his  commercial  transac- 
tions, which  were  of  an  important  and  extensive  character,  have  been  greatly 
embarrassed ;  that  the  dishonor  of  his  bills  becoming  generally  known  in  New 
Orleans,  in  New  York,  and  in  Boston,  to  persons  engaged  in  the  bill  business, 
wiUi  whom  he  had  theretofore  dealt,  he  could  no  longer  as  before  negotiate  bis 
bills  with  facili^  in  the  ordinary  course  of  his  commercial  dealing.  But  he  has 
fiiiled  to  establish  the  truth  of  those  facts.  On  the  contrary,  Mr,  Rohb,  an  exten- 
sive banker  of  this  place,  testifies  that,  generally  speaking,  the  protest  of  bills 
under  the  circumstances  of  tliis  case  would  not  affect  the  credit  of  the  drawer ; 
that  he  never  heard  of  this  protest,  and  has  had  since  extensive  dealings  with 
the  plaintifif.  He  cannot  say  what  difficulties  the  plaintiff  may  have  had  with 
other  persons,  but  he  had  none  with  the  witness.  Other  witnesses  testify  that 
a  protest  when  satisfactorily  explained,  does  not  effect  the  standing  of  the  draw- 
er, and  the  loss  of  credit  of  the  pkiotiff  is  not  shown  affirmatively. 

Ahfaough  english  tribunals  may  at  times  infer  certain  established  facts  to  be 
the  natural  consequence  of  other  facts  also  established,  it  would  be  difficult  to 
find  authorities  to  show  that  they  have  in  any  case  inferred  the  existence  of  the 
fiMts  themselves.  Had  the  loss  of  credit  been  shown,  the  important  question 
would  still  have  remained,  whether  it  was  the  natural  and  proximate  consequence 
of  the  protest  of  the  bills.  According  to  the  testimony  of  Mr.  Robb^  and  other 
intnesses,  it  would  not  have  been ;  and  we  incline  to  that  opinion.  At  the  time 
he  sold  his  bills  to  the  defendants,  his  credit  was  not  the  best,  or  he  would  not 
have  consented  to  the  transfer  of  the  bills  of  lading ;  and  many  other  causes,  be- 
aides  an  accidental  protest,  might  have  affected  his  commercial  standing,  such  as 
It  was.  In  the  case  of  Vickars  v.  WUcock9,  8  East  1,  the  defendant  had  as- 
aeited  that  the  plaintiff  had  cut  his  master's  cordage,  and  the  plaintJflT  alleged 
that  his  master,  believing  the  assertion,  had  thereupon  dismissed  him  from  his 
•eivice.  It  was  held  that  the  discbarge  was  not  a  ground  of  action,  since  it  was 
not  the  natural  consequences  of  the  words  spoken.  Neither  was  the  loss  of 
credit,  alleged  in  this  case,  the  natural  consequence  of  an  accidental  protest. 
How  &r  we  might  deem  ourselves  authorised  to  follow  the  rules  established  by 
the  english  courts  in  questions  of  costs  and  of  damages  arising  under  contracts  to 
be  in  part  executed  in  England,  it  is  unnecessary  to  say.  Our  own  law  provides 
that  when  the  inexecution  of  the  contract  has  proceeded  from  fraud  or  bad  faith, 
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Arbowimitb  the  debtor  shall  not  only  be  liable  to  soch  damages  as  were  or  might  hare  been 
OoRDoii  foreseen  at  the  time  of  making  the  contract,  but  also  to  such  as  are  the  immedi- 
ate and  direct  consequence  of  the  breach  of  the  contract*  But  even  when  there 
is  fraud  the  damages  cannot  exceed  this,  and  no  discretion  is  left  to  the  judge 
or  jury.  C.  C.  art.  1926,  §2,  3.  By  bad  fiiith  in  this  rule  is  not  meant  the 
mere  breach  of  faith  in  not  complying  with  the  contract,  but  a  designed  breach 
of  it  from  motives  of  interest  or  ill  will.  C.  C.  art.  1928,  §1.  It  embraces  all 
fraudulent  or  malicious  breaches  of  contract,  and  all  willful  wrongs  to  property 
held  by  the  wrong  doer  under  them.  The  rule  of  damages  provided  in  cases  of 
quasi-contracts,  offences  and  qnasi-offences,  is  not  applicable  to  the  present 
controversy.    The  judfiment  heretofore  rendered  must  remain  undisturbed. 


The  Citizens'  Bank  v.  Nicolas  et  al. 

Under  the  itat  of  1st  April,  1833.  iooorporating  the  Citizent'  Bank,  that  bank  waa  aatboriied 
to  take  mortgages  to  secure  the  repayment  of  stock-loans  made  by  it 

Where  a  mortgage  was  exeoated  to  secare  the  price  of  bank-stock  subscribed  for  by  the 
mortgagor  under  the  piOTisiona  of*  a  bank  charter  which  declared  that  each  stock-holder 
should  be  entitled  on  certain  conditions  to  a  loan  to  the  amount  of  one  half  of  his  stock,  the 
mortgage  stipulating  that  the  mortgaged  property  shall  stand  hypothecated  for  any  stock- 
loan  so  to  be  made,  it  wiU  not  be  declared  void  on  the  ground  of  its  not  being  in  compliance 
with  art  3377  of  the  Civil  Code,  which  requires  that  the  exact  sum  for  which  a  mortgage 
is  given  shall  be  fetated  in  the  act 

APPEAL  from  the  District  Court  of  Lafourche  Interior,  Randall^  J. 
The  facts  of  this  case  are  stated  in  the  opinion  infra, 

C.  A.  Johnson^  for  the  plaintiffs.  It  is  contended  by  the  intervenor  that  the 
mortgaee  to  secure  the  stock  loan  is  null,  because  the  amount  intended  to  be 
secnred  is  not  mentioned  in  the  act  of  mortgage.  In  reply  to  this,  we  say  that 
the  charter  fixes  the  amount  of  the  credit  to  which  each  stockholder  is  entitled* 
and  this,  being  matter  of  public  ]aw«  the  public  was  notified  of  it  without  its  inser- 
tion in  the  act  of  mortgage.  The  latter  informed  the  world  that  the  mortgagor 
was  a  stockholder  of  a  given  number  of  shares  of  stock ;  and  the  law  did  the  rest. 
It  is  not  material  that  the  act  did  not  state  to  what  extent  the  stockholder  intend- 
ed to  use  this  credit;  the  world  were  notified  to  what  extent  it  might  be  used. 
The  maximum  of  prior  encumbrances  was  clearly  made  known  to  subsequent 
creditors.  The  court  cannot  fail  to  remark  the  analogy  of  this  case  to  that  of 
a  mortgage  to  secure  endorsements,  provided  for  by  our  Civil  Code.  All  that 
the  law  requires  is,  that  the  maximum  to  which  the  endorsements  may  reach 
should  be  stated ;  and  this  is  all  that  the  reason  of  the  rule  requires,  out  the 
intervener  sajrs  that,  the  terms  of  our  act  of  mortgage  do  not  restrict  the  mort- 
gage to  stook  loans^  but  speaks  of  aU  loans  that  the  mortgaging  party  might 
thereafter  obtain  from  the  bank.  We  do  not  claim  for  the  mortgage  any  such 
extent  as  this. ,  We  do  not  seek  to  avail  ourselves  of  it  for  any  loan  but  the  stock 
loan,  which  is  clearly  included.  We  are  at  loss  to  conceive  how  the  language 
of  the  act,  by  being  broader  than  the  law  warranted,  can  prejudice  us  in  tluit 
which  we  are  clearly  authorised  to  claim. 

iSt^r  and  Bonfard,  for  the  intervener.  Art.(^|^7  of  the  Civil  Code  provides 
that,  in  order  to  render  a  conventional  mortgage  valid,  the  exact  sum  for  which 
it  is  given  shcUl  be  declared  in  the  acL  A  mortgage,  like  any  other  instrument, 
may  contain  separate  and  distinct  obligations  separately  secured.  In  the  one 
we  are  considering,  the  mortgagees  acknowledge  that  they  owe  $26,400  for 
264  shares  of  the  capital  stock  of  the  bank,  and  mortgage  property  for  its  pay- 
ment ;  so  far  then  as  this  obligation  is  concerned,  the  same  is  sufficiently  eet 
forth  in  the  act.    But,  in  addition  to  this,  they  declare  that  they  mortgage  to 
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B^cnrB  whatever  loans  they  may  make  from  the  bank;  what  is  the  anm  aecared  CitiuksBi.sk 
by  the  Btipalatioo  ?     There  is  none  declared  in  the  act.     Whether  these  loans  ^* 

aliaJl  amount  to  ten,  twenty,  or  thirty  thousand  dollars,  we  search  the  act  in  I^'colas. 
▼ain  to  discover.  In  the  case  of  Linton  v.  Purdon,  9  Rob.  R.  483,  there 
was  a  snm  mentioned  in  the  act  of  mortgage,  but  it  plainly  applied  as  in  this  case, 
to  a  separate  obligation  secured  in  the  same  act ;  and  the  court  held  that  the  re- 
quisites of  the  Code  had  not  been  complied  with.  It  is  of  the  highest  impor- 
tance that  subsequent  creditors  and  alieenes  should  be  able  to  ascertain  from 
the  mortgage  act  itself,  to  what  extent  property^ is  encumbered. 

In  the  french  system,  as  in  ours,  a  mortgage  may  be  given  for  a  future  or  con- 
ditional obligation.  But  where,  as  in  this  case,  the  mortgage  is  to  take  effect 
on  a  condition  potestative  on  the  part  of  the  debtor,  all  the  authorities  agree 
that  the  mortgage  vests  only  from  the  date  of  the  happening  of  the  condition. 
See  Code  Napoleon,  art.  2125.  Troplong,  Hypothdque,  1st  vol.  no.  478. 
Merlin,  Repertoire,  Vu.  Hypoth^qae,  sees.  1  and  4.  So  by  art  2132  of  tbe 
same  Code,  it  is  necessary  that  the  sum  should  be  certain  and  determined  in 
the  act,  though  where  the  obligation  is  conditional  the  creditor  may  preserve 
his  inscription  by  an  estimated  valuation,  to  be  settled  between  him  and  his 
debtor.     This  qualification  is  not  contained  in  our  Code. 

It  is  argaed  on  the  pait  of  the  bank,  in  reply  to  the  objection  that  no  deter-  ^ 
minate  sum  of  loan  is  mentioned  in  the  act  oi'  mortgage  that,  a  reference  to  the 
charter  would  show  the  precise  sum  the  parties  were  entitled  to  borrow.  To 
this  we  rejoin,  that  this  does  not  meet  the  requirement  of  the  law,  which  is 
that  the  sum  be  declared  in  the  act;  secondly,  that  a  reference  to  the  charter 
would  show  nothing  more  than  that  the  stockholder  is  entitled  to  borrow  up 
to  one  half  of  his  stock  as  a  stock  loan,  but  it  does  not  show  to  what  extent  he 
intends  to  make  use  of  that  privilege;  and  lastly  that  nothing  is  said  in  the 
mortgage  act  confining  it  to  stockloans ;  it  is  said  to  be  given  to  secure  aU  loans 
the  parties  may  make— an  expression  which,  at  least,  must  be  held  to  refer 
to  other  loans  besides  stock  loans,  inasmuch  as  stockholders  have  the  same  right 
as  other  individuals  to  borrow  upou  the  mortgage  to  any  indefinite  extent. 

Beatty,  for  the  defendant. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiflfs  sue  fur  the  amount  of  a  stock  loan  made  under  the 
provisions  of  their  charter,  and  pray  that  the  property  mortgaged  to  secure  the 
sCDck,  which  is  also  moitgaged  for  the  loan,  be  seized  in  the  hands  of  a  third 
poeseseor,  and  sold  to  satisfy  the  judgment.*  The  defendants  have  nut  made  a 
serious  defence,  but  the  third  possessor  has  intervened,  and  op|)oses  the  claim: 

*The  llthsec of  tbe  ttat  of  1  April,  1833,  incorporating  the  Citiseos'  Bank,  provides: 
"  That  every  stockholder  in  the  said  corporation,  on  depositing  uud  pledgiug  his  certificate 
of  ilocky  shall  be  entitled  to  a  credit  equal  to  one  half  of  the  total  amount  of  his  stock.** 

Tlie  act  of  mortgage  recites  that  the  mortgagees  **  ayant  souscrit  pour  deux  cent  soizante- 
qaalie  actions  de  cent  piastres  chacune,  formant  ensemble  la  somnie  da  vingt  six  mille 
qutre  cents  piastres  au  foods  capital  de  la  Banque  dee  Citoyeos  de  la  Louisiane,  incor- 
por6e  par  un  acte  de  la  legislature,  approuv6  le  premier  avril  mil  huit-cent  trente  trms  ; 
Euz  les  ditee  comparants  se  reconnaiasent,  par  ces  prdsentes,  ddbiteura  conjoints  at  soli- 
daires  envers  la  dite  banque  de  la  somme  do  vingt  six  mille  quatre-cents  piastres,  montant 
des  dites  actions ;  et  en  garantie  de  leurs  actions  au  foods  capital  de  la  dite  banque,  aiosi 
qa'en  garantie  du  paiement  do  capital  et  des  inten^ts  de  Tempruut  qui  doit  6tre  Iev6 
poor  former  le  capital  de  la  dite  banque,  pour  Tdmission  d'obligations  ou  bons  qui  doi- 
v«ot  Atre  signds  par  le  pr^skleot  et  coutre-sign^  par  le  caiasier  de  la  dite  banque, 
ib  affectent  et  hypothequent  conjointement  et  solidairement  par  ces  pr^^ntes,  en  fa- 
venr  de  la  dite  Banque  des  Citoyens  de  la  Louisiane  les  propri6t6s  soivantes :  &>c.  Les- 
qnelleB  propri^t^  resteront  ainsi  hypotb^u^es  jusqu'au  paiement  final,  et  josqu*au 
racliat  de  tons  les  dits  boos  en  capital  et  int^rdts,  ou  jusqu^a  ce  que  les  dits  com- 
parants aient  pay^  le  montant  de  leurs  actions  et  qu'ils  aient  rembours^  Temprunt 
qa*ib  ponrront  avoir  obteoo,  a  moins  quMls  n*aient  auparavant  tranttfer^  leurs  actions, 
et  qa'Ds  n'aient  ^te  enti^rement  d^chargds  par  la  dite  banque.  Les  dits  comparants 
eoosentent  a  ce  que  la  prdsente  obligation  hypoth^caire,  douude  par  eux  en  garantie 
dm  dites  actions  et  de  tons  prets  qn*ils  ponrront  avoir  obtenns  de  la  dite  banque, 
portent  int^rdti  a  raison  de  dix  pour  cent  par  an  aprte  r^chdance,  s*ils  n*6taient  point 
pODCtaellement  acqoittC's,  et  a  ce  que  les  propri^tds  ci-dessus  ddcrites  demeureut 
^galemcnt  bypoth<:qucos  en  garantie  du  paiement  des  dits  im<;r6ts  ^ventucls/'  &c. 
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CitizxnsBark  of  the  plaintiflfs  on  the  following  grounds:    let.  That  the  parties  who  mort- 
Nicolas.      &^&^^  the  property  to  the  bank  were  not  the  trae  owners  thereof,  and  held  it 
under  a  simulated  sale  from  one  Joseph  Nicolas,  who  had  made  the  transfer  in 
fraud  of  the  intervener,  to  the  knowledge  of  the  plaintifTs.    2nd,  That  the 
bank  could  not  legally  take  a  mortgage  to  secure  a  stock  loan,  there  being  no 
power  to  that  effect  conferred  by  its  charter.    3rd,  That  the  mortgage  is  a 
nullity,  because  the  amount  of  the  loan  intended  to  be  secured  by  it  is  no- 
where mentioned  in  the  act.     There  was  judgment  in  favor  of  the  plaintiflv 
against  the  defendants  and  the  intervener,  and  in  favor  of  one  of  the  defendants 
against  the  intervener,  under  warmty  of  the  latter.     Erom  these  judgments 
the  intervener  appealed.    It  is  proved  that  the  sale  made  by  Joseph  Nicolas 
was  originally  intended  as  a  power  to  the  purchasers  to  subscribe  for  stock  in 
the  Union  Bank,  the  vendor  being  at  the  time  the  cashier  of  one  of  its  branchesy 
and  incapable  as  such  to  become  a  stockholder.    The  power  was  used  to  sub- 
scribe for  stock  in  the  Citizens*  Bank,  ancl  the  property  was  subsequently  re- 
transferred  to  Joseph  Nicolas,  in  whose  possession  it  was  seized  and  sold  un- 
der a  judgment  of  the  intervener,  who  acquired  it  subject  to  the  mortgages  of 
the  bank.     In  the  sale  made  to  him  by  the  sheriff,  he  binds  himself  to  pay  and 
satisfy  **  all  privileges  and  mortgages  prior  to  his  own,  the  said  privileges  and 
mortgages  to  be  unaffected  by  the  adjudication.**    It  is  in  evidence  that  the 
proceeds  of  the  stock  loan  were  either  received  by  Joseph  Nicolas,  or  applied 
to  the  payment  of  his  liabilities.    The  intervener  has  failed  to  show  that  he 
was  a  creditor  of  Joseph  Nicholas  at  the  time  of  the  sale,  and  that  the  plain- 
tiffs were  apprised  of  the  real  character  of  the  transaotion.    Had  these  allega- 
tions been  proved,  it  is  not  perceived  how  they  could  avail  him  in  this  suit. 
The  plaintiffs  were  not  creditors  of  Joseph  Nicolas.     They  gave  in  money  the 
full  consideration  of  the  mortgages  they  took,  and  we  should  judge  from  the 
results  that  they  had  a  hard  bargain.     The  situation  of  the  intervenor  was 
certainly  not  made  worse  by  the  operation ;  he  continued  to  deal  with  Joseph 
Nicolas  as  before,  and  in  such  &  manner  as  satisfies  us  that  he  was  aware  of 
what  had  taken  place,  and  approved  of  it.    He  purchased  the  property  with 
the  full  knowledge  of  the  claims  of  the  bank,  and  expressly  assumed  to  satisfy 
them,  and  retained  for  that  purpose  the  whole  amount  of  the  adjudication. 
A  question  so  free  from  difficulty  is  seldom  presented  to  a  court  of  justice. 

The  other  two  grounds  taken  by  the  intervenor,  were  passed  upon  by  this 
court  in  the  cafte  of  the  Union  Bank  v.  Chicet  2  Ann.  Rep.  249,  and  deter- 
mined in  favor  of  the  bank.  No  argument  has  been  urged  at  all  affecting  the 
reasons  upon  which  that  decision  rests. 

Under  the  stipulatioo  of  the  inteiTenor  to  pay  and  satisfy  all  mortgages  prior 
to  his  own,  Jean  Omer  Nicolas^  one  of  the  parties  who  subscribed  for  the  stock, 
and  against  whom  a  personal  judgment  has  been  rendered  in  this  suit  for  three 
fourths  of  the  claim,  has  obtained  a  judgment  against  the  said  intervenor  for 
the  whole  amount  thereof.  This  is  an  error.  The  same  judgment  should 
have  been  rendered  in  his  favor  under  that  stipulation,  as  was  rendered  against 
him  in  favor  of  the  bank.    In  that  respect  the  judgment  must  be  changed. 

It  is  therefore  ordered  that  the  judgment  rendered  in  favor  of  the  plaintifl^be 
affirmed.  It  is  further  ordered,  that  the  judgment  rendered  in  favor  of  the  de- 
fendant, Jean  Omer  iVtcoZa^,  against  the  intervenor,  be  reversed,  and  that  the  said 
Jean  Omer  Nicolas  have  judgment  against  the  said  iotervenor  for  three  fourths 
of  the  amount  of  the  judgment  rendered  in  favor  of  the  plaintiffs,  with  a  stay 
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of  execution  for  ninety  days;  this  judgment  to  stand  as  an  indemnity  for  Citizem&ahk 
the  jadgment  obtained  by  the  plaintiffs  against  Jtan  Omer  Piicolas^  and  to  be  of      Nicolas. 
no  effect  so  far  as  that  judgment  is  satisfied  by  the  sale  of  the  property  mort- 
gaged, or  by  the  intervener  himself;  the  intervener  to  pay  the  costs  of  the 
court  below,  and  those  of  the  appeal  to  be  paid  in  equal  shares  by  him  and 
Jean  Omer  Nicolas, 


Campbell  v.  Orillion. 

Where  a  plaintiflT  who  bad  appealed  fiom  a  jadgment  rendered  in  his  favor  bat  for  a  leis 
amount  than  he  daimedp  execatUga  bond  with  aorety  for  the  coi ts  only,  aabieqaently 
caosei  a^  fa.  to  be  inraed  against  the  defendant,  it  will  be  considered  a  volantary  eze* 
cation  of  the  jadgment  and  an  abandonment  of  theappeaL    C.  P.  567. 

APPEAL  from  the  District  Court  of  Iberville,  Burk^  J.    Edwards,  for 
the  appellant.    Deblieux,  for  the  defendant.     The  judgment  of  the  court 
was  pronounced  by 

KiifG,  J.  The  plaintiff  being  dissatisfied  with  a  judgment  rendered  in  his 
&vor  for  a  less  sum  than  he  claimed  to  be  due,  took  the  present  appeal,  giving 
a  bond  with  surety  for  costs  only.  Subsequently  he  caused  an  execution  to 
issue,  in  virtue  of  which  property  of  the  defendant's  was  seized.  No  sale 
was  effected  for  the  want  of  bidders,  the  writ  was  returned  not  satisfied,  and  an 
alias  fi,  fa,  issued,  which  is  now  in  the  hands  of  .the  sheiriff.  The  defendant 
has  moTed  for  the  dismissal  of  the  appeal,  on  -the  ground  that  the  plaintiff  has 
acquiesced  in  the  judgment  rendered  in  his  favor,  by  thus  voluntarily  executing 
it.  In  support  of  his  motion  he  has  produced  a  certified  copy  'of  the  fieri 
facias  which  first  issued,  with  the  return  thereon,  and  the  certificate  of  the 
clerk  that  an  alias  fi»  fa.  is  now  in  the  hands  of  the  sheriff.  As  these  docu- 
ments form  no  part  of  the  record  brought  up,  the  facts  which  they  disclose 
could,  in  the  absence  of  the  consent  of  parties,  only  have  been  considered  with 
a  view  to  remanding  the  cause  for  the  purpose  of  trying  the  new  issue  now 
presented.  In  order  to  obviate  the  delay  consequent  upon  remanding  the 
cause,,  counsel  have  consented  that  the  documents  produced  by  the  defendant 
may  be  considered  as  regularly  before  us. 

The  plaintiff  contends  that,  as  his  appeal  was  not  suspensive  but  devolutive 
only,  he  was  at  liberty  during  its  pendency  to  execute  his  judgment,  without 
prejudice  to  his  right  of  claiming  its  revision  and  correction  in  the  appellate 
tribunal.  Our  law  expressly  denies  to  a  party  the  right  of  appealing  from  a 
judgment,  which  he  has  voluntarily  executed.  Code  of  Pract.  art.  667.  He 
is  not  permitted  at  once  to  maintain  the  antagonist  positions  of  affirming  a 
judgment  and  seeking  its  reversal.  The  voluntary  execution  of  the  judgment 
is  such  an  acquiescence  in  it  as  precludes  the  par^  who  thus  affirms  it  from 
subsequently  contesting  its  correctness.  For  the  same  reasons  the  voluntary 
execution  of  a  judgmeni;  after  having  taken  an  appeal,  will  be  deemed  an 
abandonment  of  the  appeal.  The  plaintiff,  by  issuing  a  jC.  fa.^  has  acquiesced 
in  the  judgment  rendered  in  his  favor,  and  has  thereby  forfeited  the  right  to 
prosecute  this  appeaL  Appeal  dismissed. 
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Thompson  et  al.  v.  Chretien  et  al. 

B,  who  was  a  surety  for  A.,  a  collector  of  taxes  dne  to  the  United  States,  having  executed  a 
note,  secured  by  mortgage,  for  the  payment  of  an  amount  due  by  A.  to  the  United  States 
for  taxes,  the  latter  conveyed  to  B.  all  bis  pfroperty,  of  every  description,  authorizing  him 
to  hold  or  dispose  of  the  same  until  the  debt  and  incidental  expenses  should  be  paid. 
Some  litigation  having  grown  out  of  this  conveyance,  the  parties  terminated  their  disputes 
by  a  compromise,  by  which  a  part  of  the  property  was  given  back  to  A.,  and  B.  as* 
somed  to  pay  a  debt  dne  by  A ,  and  to  guaranty  him  against  any  claim  on  the  part  of  the 
United  States ;  the  rest  of  the  property  was  abandoned  in  foil  ownership  to  B.  The  aot 
of  compromise  recites  that  A.  releases  to  B.  "all  rights  which  he  had  or  may  have  gene- 
rally against  the  United  States,  of  whatsoever  nature,  consenting  that  B.  may  use  them 
as  he  may  see  fit;"  and  further  that  B.' gives  to  A.  a  full  discharge  for  the  amount  paid 
by  the  former  to  the  United  States,  acknowledging  himself  satisfied  therefor,  and  "  re- 
nouncing in  favor  of  A.  all  the  rights  he  has  or  may  have  against  him  in  virtue  of  his  subro- 
gation to  the  rights  of  the  United  States."  The  heirs  oi  B.  having  subsequently  obtained 
the  passage  of  an  act  of  Congress  by  which  the  amount  paid  by  him  was  refunded  to 
themon  the  ground  of  its  having  been  illegally  collected  from  their  ancestor,  but  not  upon 
that  of  its  not  having  been  due,  the  heirs  of  A.  sued  them  to  recover  the  property  conveyed 
to  B.,  or  an  equivalent  in  money,  in  consequence  of  the  heirs  of  the  latter  having  recovered 
from  the  United  States  the  amount  paid  by  him  :  Held,  that  the  debt  due  by  A.  to  the 
United  States  was  extinguished  by  payment,  and  was  unafiected  by  the  act  of  Congress 
and  the  payment  to  the  heirs  of  B..  the  government  having  no  power  to  revive  the.debtof 
A.  without  his  consent;  that,  by  the  payment  made  by  B .  to  the  United  States,  A.  became 
the  debtor  of  B.,  and  no  longer  owed  the  United  States,  B.  having  guarantied  him  against 
all  claim  on  their  part,  and  that  by  the  compromise  he  was  entirely  discharged;  that,  in 
consequence  of  A.'s  release  from  his  debt  to  the  United  States,  there  was  no  failure  of  the 
consideration  of  the  compromise ;  that  the  heirs  of  A.  cannot  be  iigured.  nor  can  they  pro- 
fit, by  the  repayment^made  by  the  United  States. 

Money  paid  to  a  creditor,  tbooeh  paid  by  one  who  was  not  the  real  debtor,  cannot  be  recov- 
ered, where  the  creditor  received  no  more  than  was  really  due  to  him. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J* 
Chreiner,  Preston  aod  H,  A,  Bullard,  for  the  plaintiffs.  L.  Janin,  Mor^ 
phy  and  Simon,  for  the  appeilaoU.  The  judgment  of  the  court  was  pro- 
nounced by 

EusTxs,  C.  J.  On  the  27th  October,  1820,  Mm  Thotnpson,  of  the  parish 
of  St.  Land  17,  conveyed  to  Gerard,  and  Hy polite  Chretien,  certain  lands  and 
slaves  mentioned  in  the  conveyance,  and  also  all  his  property,  moveable  as  well 
as  immovable,  and  all  the  debts  then  due  to  him,  in  consideration  of  914,806  27, 
for  which  sum  the  CkrHiens  had  on  that  dny  executed  a  note,  secured  by  mort- 
gage, in  favor  of  J<^  Nicholson,  marshal  of  the  United  States,  psyable  in  May 
then  next  ensuing,  being  for  a  dektt  due  by  said  Jlwmpson  to  the  United  States 
for  taxes,  and  which  the  Chretiens  had  bound  themselves  to  pay  in  the  manner 
aforesaid ;  and  the  act  provided  that  tJiey  should  have  the  right  to  hold,  possess, 
and  dispose  of  said  property  until  said  debt  with  the  expenses  and  costs  should 
be  paid,  in  which  event  the  sale  was  to  be  an nn lied.  The  acts  of  the  parties 
thus  situat-ed  by  this  conveyance  gave  rise  to  disputes  which  resulted  in  suits, 
which  after  pending  several  years  were  terminated  by  a  compromise,  made  by 
a  public  act  on  the  14th  July,  1825,  in  the  town  of  Opelousas.  By  this  act  a 
portion  of  the  property  was  given  back  to  Thompson,  the  reconveyance  of 
another  portion  was  stipulated  for,  a  certain  judgment  against  Thompson  was 
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assumed  by  the  ChrHient,  who  warranted  TkompB<ni  agaiost  any  future  Thompsor 
ckim  on  the  part  of  the  United  States,  and  Thompson  abandoned  to  them  in  full  Chretisv. 
ownership  all  the  rest  of  the  property  conveyed  to  them  in  the  act  of  October, 
1820.  The  plaintiifs,  who  are  the  heirs  of  Thompson^  have  instituted  the  pre- 
sent suit  against  the  defendants,  who  are  the  heirs  of  the  Chrtliens,  in  which 
they  claim  the  property  embraced  in  the  act  of  compromise,  or  an  amount  in 
money.  In  consequence  of  the  Ckreliens  having  received  bnck  from  the  govern- 
ment of  the  United  States  the  money  they  had  paid  for  Tkompgoiu  by  reason 
of  which  the  consideration  of  the  contracts  before  mentioned  completely  failed, 
and  the  property  conveyed  reverted  of  right  to  its  original  owner.  There  was 
judgment  m  £svor  of  the  plaintiffs  for  Si 5,617  80,  with  interest,  and  the  defend- 
ants have  appealed. 

Thompson  was  collector  of  the  revenue  of  the  United  States  for  the  west- 
em  district  of  Louisiana,  and  Louis  Chretien  was  his  surety  for  an  amount 
which  is  not  in  evidence.  A  warrant  of  distress  was  issued  against  him  and 
his  surety  from  the  treasury  department.  Louis  Chretien  was  then  dead,  and 
Gerard  and  HypoUte^  his  brothers,  had  accepted  his  succession.  Thompson^ 
being  unable  to  raise  money,  made  with  them  the  agreement  of  October,  1820. 
The  amount  of  the  note.  Si 4, 806  27,  was  paid  to  the  marshal  of  the  United 
States.  The  compromise  of  July,  1825,  must  be  first  considered.  It  recites 
&at,  in  order  to  terminate  the  differences  which  have  existed  between  the 
parties  concerning  the  payment  made  to  the  United  States  by  the  Chritiens^ 
as  heirs  of  their  brother  who  was  Thjompson^s  surety,  of  a  debt  due  by 
Thompson^  and  declares  that  he  cedes,  releases,  transfers,  &c.,  **  for  the  bene- 
fit and  in  fiivor  of  the  said  Chretiens^  all  kinds  of  rights  which  he  has  had,  or 
may  have^  generally ^  against  the  United  States,  of  whatsoever  nature  they  may 
be,  &;c.,  consenting  that  they  may  use  them  in  such  manner  as  they  may  think 
fit.*'  *'  In  consequence  and  in  consideration  of  the  above,  the  said  Chretiens  give 
to  the  said  John  Thompson  fifaiX  and  complete  receipt  and  discharge,  as  in  fact 
they  hereby  acquit  and  discharge  him,  of  the  sum  of  Si 4,806  27,  which  the 
said  Chretiens^  as  heirs  of  Louis  Oiritien  deceased,  who  was  the  surety  of 
John  Thompson^  have  paid  to  the  goremment,  and  of  every  other  sum  which 
the  said  Chretiens  have  paid  for  the  said  /.  Thompson ;  the  said  ChrHians  ac- 
knowledging themselves  satisfied  and  reimbursed  for  the  aforesaid  payments 
made  by  them,  by  the  sales,  cessions  aoid  transfers  before  mentioned.  And 
the  said  Chretiens  moreover  renounce  to  the  said  Thompson  all  the.  rights  which 
Aey  have,  or  may  have  against  Aim,  in  virtue  of  their  subrogation  to  the  rights 
^  the  United  Slates  made  to  them  by  the  government,  declaring  that  they  will 
make  do  use  of  the  same  against  Thompson,  inasmuch  as  he  has  entirely  dis- 
cliai^ed  himself  in  respect  to  them ;  and  furthermore  guaranty  him  against 
all  claims  on  the  part  of  the  government  of  the  United  States  relating  to  the 
object  for  which  their  brother  was  surety  of  Thompson,  declaring  the  whole  to 
have  been  paid  by  the  proper  officer  of  the  law,  and  limiting  their  guarantee 
to  the  amount  of  the  suretyship  of  Louis  ChrStien.*^  Thompson,  after  convey- 
ing to  the  Chretiens  formally  the  property  he  abandons  to  them,  transfers  to 
them  all  his  rights  of  whatever  description  he  may  have  against  the  United 
States,  beiog  willing  that  they  may  make  use  of  them  as  they  may  think 
proper- 

The  Chretiens  had  thus  paid  the  debt  of  Thompson  and  became  subrogated 
tp  the  rights  of  the  United  States,  and  having  received  payment  in  property 
irom  Thompson,  they  of  course  gave  him  a  full  and  complete  discharge,  and  the 
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Trompsoit  matters  between  them  were  thus  apparently  closed,  in  1825.  In  December  of 
Chs£ti£n.  ^^^^  y^^^  ^^  Chretiens  applied  to  Congress  for  the  refunding  of  the  amount 
they  had  thus  paid,  and,  on  the  3d  of  March,  1826,  an  act  was  passed  for  the 
relief  of  the  heirs  and  representatiyes  of  Louis  Chretien  deceased,  by  which 
was  ordered  to  be  paid  te  Gerard  and  Hypolite  Ckritien  as  such,  the  principal 
fium  of  $12,999,  with  interest  at  six  per  cent  from  the  3d  of  April,  1822,  until 
aixty  days  after  the  passage  of  the  act,  the  said  sum  having  been  iUegally  col- 
lected by  the  marshal  of  the  United  States,  vnder  a  treasury  warrant,  from  the 
aaid  Louis  ChrHien^  as  one  of  the  sureties  of  Jofm  Thompson^  late  collector  of 
•direct  taxes,  &^.  This  amount  had  been  carried  to  the  credit  of  Thompson^ 
on  the  books  of  the  treasury,  as  collector,  as  the  balance  of  his  amount  of  di- 
rect taxes  of  1815  and  1816,  collected  by  a  distress  warrant  from  L»  Ckrttien^ 
one  of  his  sureties.  When  Thompson  heard  of  this  act  of  Congress  he  re- 
monstrated against  the  Chretiens  having  any  right  to  the  receipt  of  the  money, 
inasmuch  as  he  had  paid  them,  and  they  had  bound  themselves  to  guaranty 
him  against  any  claim  of  the  government  of  the  United  States.  A  copy  of 
the  compromise  was  also  forwarded,  but  it  bad  no  effect,  and  the  Chritiens  had 
the  full  benefit  of  the  liberality  of  Congress.  They  were  informed  at  the  time, 
by  the  representative  in  Congress  from  the  district,  that  they  would  be  bound 
to  restore  the  property  receired  from  Thompson,  which  was  afterwards  re- 
peated on  his  return. 

It  is  insisted  for  the  defandants  that,  under  the  dause  of  the  compromise 
which  we  have  <queted,  the  Chritiens  had  a  right  to  get  this  money  back  from 
the  government  of  the  United  States  for  their  aole  and  exclusive  benefit ;  and 
this  clause  has  been  the  subject  ef  much  discussion  and  argument,  Thompson 
had  a  claim  against  the  government  £»r  the  stamps  for  which  he  had  been 
charged  by  the  treasury,  and  which  remained  in  his  hands  undisposed  of,  and 
also  for  some  unpaid  salary  as  a  clerk  to  the  land  commissioneiB,  which  was  af- 
terwards allowed  to  his  heirs.  Under  a  fair  eonstruetton  of  the  whole  act  we 
think,  the  olaims  transferred  could  not  be  jextended  beyond  these. 

The  act  of  Congress  relates  not  to  the  claim  of  IJiompson,  but  to  that  of  the 
heirs  and  representatives  of  one  of  his  sureties,  which  were  based  upon  rights 
appertaining  to  their  own  merits  and  not  those  of  the  principal  debtor — upon  the 
money  having  been  Ulegally  collected  from.  L.  Chritien^  and  not  upon  its  not 
having  been  due.  That  Thompson  should  consent  that  this  debt  which  was  paid 
should  be  uncovered,  and  the  distress  warrant  be  again  issued  against  him,  his 
property  seized,  his  defalcation  again  gazetted,  and  he  forced  to  pay  a  debt 
twice,  or  commit  a  fraud  by  not  paying  it,  is  too  inprobi^le  to  require  notice. 
That  provided  his  debt  to  the  United  States  remained  paid,  it,  at  one  time,  was 
a  matter  of  indifference  to  him,  whatever  terras  the  Chretiens  might  afterwards 
make  with  the  government,  b  all  that  we  can  feel  ourselves  permitted  to  be- 
lieve under  the  circumstances. 

Before  the  legal  consequences  of  the  faiiure  of  the  consideration  of  the  com- 
promise are  to  be  considered,  there  is  a  question  not  free  from  difiSculty,  and 
that  is,  whether  the  consideration  has  failed — ^whether  Thompson's  debt  to  the 
United  States  has  not  been  extingnished  by  payment,  and  remains  unaffected 
by  the  act  of  Congress  and  the  payment  under  it  to  the  Chretiens,  If  such  be 
the  case — if  it  be  in  fact  extinct,  what  claim  the  plaintiffs  have  for  the  restora- 
tion of  the  property  is  to  be  considered.  The  litigation  between  these  parties 
and  their  successors  has  been  of  long  duration ;  it  commenced  more  than  twenty- 
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five  yean  ago.  The  present  case  was  before  the  Supreme  Court  in  1842. 
3  Robinson,  26.  It  has  been  our  aim  to  reach  and  determine  it  on  the  principles 
of  law,  from  which  we  are  not  permitted  to  deviate  for  the  purpose  of  relieving 
parties  from  difficulties  in  which  their  own  conduct  and  conventions  have  involv- 
ed them.  It  is  deplorable  that  the  property  of  a  family  shonid  have  been 
wrecked  as  this  has  been,  and  we  feel  deeply  the  responsibility  of  terminatmg 
forever  a  case  which  involves  such  interests,  and  of  the  great  hardship  of  which 
we  are  thoroughly  convinced. 

The  debt  of  Hunnpson  was  paid  by  the  Oiretiens  to  the  government,  and 
Thompson  afterwards  reimbursed  them.  The  Chretiens  then  received  back 
from  the  government  the  amount  paid  :  What  effect  has  this  upon  the  debt  of 
Thompson?  The  statement  of  the  facts  brings  up  the  familiar  rule  that  when 
a  debt  is  once  paid,  there  must  be  some  legal  cause  upon  which  a  party  can  be 
enabled  to  revive  it.  It  is  affected  by  fraud,  error,  violence,  or  any  of  those 
causes  which  affect  the  validity  of  all  contracts ;  but  that  the  creditor  can,  at 
his  will  and  by  his  own  act,  revive  it  against  the-  debtor,  cannot  we  think  be  se- 
riously maintained.  The  government  of  the  United  States  of  its  own  free  will 
and  accord  returned  the  Chretiens  the  money,  with  the  exception  of  a  sum  re- 
tained, which  bad  been  paid  to  the  marshal  of  the  United  States,  and  for  which 
they  had  given  their  promissory  note,  which  was  drawn  by  Girard  and  endors- 
ed by  HypoliU  Chretien,  "Was  the  debt  against  Thompson  revived  by  this  actt 
or  did  it  remain  unaffected  by  it  7 

So  far  as  the  rights  of  Thompson  are  concerned,  this  court  must  look  upon  the 
acts  of  the  government  of  the  United  States  in  the  same  light  as  they  would 
upon  those  of  an  iadividoah  The  rights  secured  to  debtors  rest  exclusively 
upon  the  law,  and  the  goFemraentas  a  creditor  has  no  privileges  except  those 
which  appertain  to  its  functions  as  recognised  and  established  by  law.  The  debt 
of  Thompson  having  been  paid,  the  government  by  no  act  of  its  owv  had  th» 
power  of  reviving  the  obligation  of  Thompson^  without  his  privity  or  consent. 
We  are  al  a  lose  to  conceive  on  what  basis  any  such  power  can  be  made-  to 
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CHa£Tl£lf. 


It  is  said  that  the  Chretiens  paid  the  government  in  error^  and  the  money  paid 
oi^ht  to  hare  beeir  recovered  back.  But  in  what  did  the  error  of  the  Chretiens 
consist  ?  They  well  knew  the  extent  of  their  brother's  responsibility  on  ther 
bond  of  Thompson^  They  knew  that  there  was  another  surety  besides  their 
brother.  They,  as  two  of  his  heirs,  were  not  bound  even  for  the  whole  of  hia 
responsibility.  In  point  of  fact,  according  to  the  statements  made  in  the  argn- 
meat  of  the  plaintiffs'  counsel,  the  amount  they  were  liable  for  was  not  the  sole 
cause  for  the  interference  of  the  Chritiens  in  favor  of  Thompson.  The  twor 
&milie8  were  connected  by  marriage.  Thompson's  whole  property  was  under 
seizure,  and  a  portion  of  it  sold  under  a  distress  warrant  issued  against  him  as 
a  public  defaulter,  and  advertized  for  sale,  and  it  was  to  sare  him  from  total 
ruin,  as  well  as  themselves  from  being  called  upon  to  meet  any  deficiency,  that 
they  assumed  the  whole  debt.  In  their  petition  against  Thompson^  filed  on  1822, 
it  is  alleged  that  they  acted  from  the  charitable  motive  of  saving  him  from  total 
rnin,  as  well  as  for  saving  themselves  from  k  ss  in  interfering  in  his  behalf 
with  the  marshal  of  the  United  States,  in  arresting  the  sale  of  his  property. 

The  goremment  of  the  United  States,  in  returning  the  money  to  the 
Qtritiens^  retained  only  $1,807,  for  which  sum  it  may  be  supposed  Gerard  and 
Hypolite  were  only  legally  bound  as  two  of  the  heirs  of  their  brother  Louis,  As 
if  to  render  the  fact  of  error  impossible,  they  took  security  for  the  whole 
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Tromtsor  amount  tliey  had  bound  themselves  for,  from  Thompson ;  and,  five  pears  after- 
CHRZT1X5.  ^nrds,  "were  fully  paid  by  him  under  the  compromise  of  1825,  and,  as  subroga- 
ted to  the  United  States,  formally  discharged  Thompson  and  gave  him  back  part 
of  his  property,  and  assumed  and  paid  a  judgment  which  had  been  rendered 
against  him.  Can  it  be  pretended,  in  the  presence  of  this  array  of  overvrhelming 
facts,  that  the  Chretiens  could  claim  relief  from  the  government  of  the  United 
.  Stfites  on  the  ground  of  having  paid  by  mistake,  when  they  had  the  money  re- 
paid to  them  in  their  pockets,  and  had  extinguished  aH  the  rights  of  the  United 
States,  which,  by  subrogation,  were  vested  in  them,  by  a  formal  discharge  of 
Thompsbn  ?  Such  a  pretension  appears  to  us  to  rest  upon  a  complete  confusion 
of  all  ideas  of  right  and  wrong. 

The  Chretiens,  as  friends  of  Thompson  or  as  strangers,  had  a  right  to  dis- 
charge his  debt  and  save  his  family  from  being  turned  out  of  doors ;  but,  if  the 
debt  was  really  due,  they  never  could  recover  it  back  from  the  creditor  who  had 
received  no  more  than  he  had  a  right  to.  Domat,  lib.  2,  tit.  7,  §2.  Repe- 
titio  nulla  est  ab  eo  qui  suum  recepit,  tametsi  ab  alio  quam  vero  debitore  solu- 
tum  est.  L.  44,  i!,  De  Condict.  Indebiti.  The  reason  given  for  this  by  Do- 
mat is,  that  the  creditor  has  received  only  what  was  bis  due,  and  the  person 
thus  interfering  may  have  wished  to  discharge  the  debtor.  After  the  debtor 
shall  have  paid  the  person,  who  has  thereupon  given  him  a  discbarge  for  the 
debt,  how  can  the  creditor,  by  returning  the  money  to  the  person  who  paid  it, 
bring  into  existence  the  debt  which  has  thus  been  twice  extinguished. 

This  debt  we  think  has  been  twice  paid,  once  by  the  Chretiens  to  the  United 
States,  and  once  by  Thompson  to  the  Chretiens  \  and,  as  matters  stand,  the 
United  States  have  no  more  claim  against  TlwmpsonthvLn  the  Chretiens  would 
have,  had  the  money  not  been  returned  to  them.  By  the  payment  to  the  Uni- 
ted States  Thompson  became  the  debtor  to  the  Chretiens  who  made  it,  and  no 
longer  owed  the  United  States;  by  the  compromise  of  1825,  he  was  entirely 
discharged.  If  Thompson  was  thus  released  from  this  debt  the  consideration 
of  the  compromise  has  not  failed,  but,  on  the  contrary,  he  has  had  the  benefit 
of  it,  and  the  compromise  remains  in  force. 

It  certainly  has  the  appearance  of  injustice  that  the  plaintiffs  should  not  have 
the  benefit  of  the  money  returned  to  the  Chretiens  under  the  act  of  Congreas. 
But  considering  that  act  in  relation  to  the  evidence  which  is  before  us,  we  can 
only  view  it  as  a  matter  between  the  parties  exclusively,  and  not  affecting  the 
rights  of  Thompson,  His  heirs  cannot  be  injured  by  it,  but  they  can  derive  no 
benefit  from  it.  The  error  in  this  matter  does  not  consist  in  the  payment  of  the 
Chritiens,  but  in  the  reimbursement  to  them  of  what  they  had  already  re- 
ceived. 

But  the  United  States  have  sued  the  plaintiffs  on  the  original  cause  of  action 
for  which  the  distress  warrant  was  issued,  and  the  plaintiffs  have  pleaded  pay- 
ment. It  appears  by  the  treasury  transcript  annexed  to  the  petition  on  which 
the  suit  is  brought,  that  the  nett  proceeds  of  the  payment  to  the  marshal  were 
passed  to  the  credit  of  Thompson,  as  collector  of  the  revenue.  The  right  of 
the  government  to  disturb  this  payment  and  make  Thompson  again  the  debtor  of 
the  United  States  we  have  considered  in  this  case,  and  we  have  no  reason  to 
think  that  any  court  would  come  to  any  other  conclusion ;  but  we  may  err  in 
this,  and  tlie  courts  of  the  United  States  may  take  a  different  view  of  the  aub- 
ject,  and  hold  the  debt  to  be  still  unpaid.  For  this  contingency  we  must  provide ; 
and  in  this  respect  the  rights  of  the  plaintiffs  must  bo  fully  protected,  under  the 
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formal  guarantee  in  favor  of  Thompson  in  the  act  of  compromise,  against  all 
daims  on  the  part  of  the  United  States. 

We  concur  with  the  Supreme  Court  in  the  opinion  expressed  on  the  former 
trial  of  this  cause  that,  the  obligation  of  the  Otritiens  to  Thompson  was  joint  and 
not  in  soUdo. 

In  closing  this  cause  it  is  proper  to  add  that,  we  have  considered  the  very  able 
and  elaborate  opinion  of  the  judge  of  the  Fifth  District  Court  of  New  Orleans,  the 
strong  equitable  views  of  which  we  approve,  but  cannot  for  the  reasons  given 
apply  them  for  the* benefit  of  the  plaintiffs. 

It  18  ordered  that  the  judgment  appealed  from  be  reversed ;  and  it  is  furtbor  or- 
dered that  the  defendants,  to  wit,  the  representatives  of  the  succession  of  Hypo- 
lite  Chretien  for  one-half,  and  the  reprjssentatives  of  the  succession  of  Qerard 
ChriUen  for  one-half,  be  decreed  to  hold  harmless  and  indemnify  the  plaintiflfs 
against  the  said  claim  of  the  United  States,  against  them  by  reason  of  the  re- 
imbursement made  to  the  said  Hypolite  and  Gerard  ChrtUen,  in  pursuance  of 
an  act  of  Congress  of  March,  1826,  and  that  the  appeUees  pay  the  costs  of  ap- 
peal, and  the  defendants  those  in  the  court  below. 
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DAvia  V.  BouRGBAT,  Executor* 

Where  the  record  of  the  certificate  of  ziotice  to  an  endorier  of  the  protest  of  a  note  appears 
to  have  been  made  in  the  preaence  of  two  witnessei,  bat  it  doei  not  appear  that  they  signed 
it;  the  recxnd  not  being  in  conlbnnity  to  the  statatevof  14  Febmaiy,  1831 ,  n.  1,  and  13  March, 
1827,  8. 1,  the  certificate  will  net  be  proof  of  notice,  and  a  certified  copy  of  it  ahoold  not  be 
admitted  in  evidence. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J.    No  coun- 
sel appeared  for  the  platntiflf.     Cooley,  for  the  appeOant.    The  judgment  of 
the  court  was  pronounced  by 

Slidei.1.,  J.  The  plaintiff  has  failed  to  prove  notice  of  protest  to  the  en- 
dorser. The  record  of  the  certificate  of  notice  seems  to  have  been  made  in  the 
presence  of  two  witnesses :  but  it  does  not  appear  that  they  signed  it.  Not 
being  id  conformity  to  the  statute,  the  certificate  was  not  proof  of  notice,  and 
the  certified  copy  of  it  should  have  been  rejected.  See  statutes  of  1821  and 
1827.  Gas  Bank  7.  Nuttall,  19  La.  449.  Deblieux  v.  Bullard,  1  Kob. 
Eep.  67. 

It  18  decreed  that  the  judgment  of  the  court  below  be  reversed,  and  that 
there  be  judgment  for  the  defendant,  as  in  case  of  non-suit,  the  plaintiff  pay- 
ing costs  in  both  courts. 


Cbocch  V.  LocKETT  et  al« 

A  mortgage  on  slavei,  recorded  in  the  mortgage  office  of  the  place  where  the  debtor  had  hia 
domicil  at  the  time  of  the  inscription,  will  be  nnaffected  by  hia  subsequent  removal  with 
the  slaves  to  another  parish,  and  the  acquaition  of  a  domicil  there.  No  ioacriptioa  is  no- 
in  the  parish  of  his  new  domicil. 
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Crouch        1  PPEAL  from  the  Fourth  District  Coart  of  New  Orleans,  Strawbridge,  J- 
IiOCUTT.      *^     ^'  -^'  BuUard,  for  the  plaintiff.     L.  Pierce  and  Dunbar,  for  different 
intervenors.     Goold,  for  the  defendant,  Lockett.    The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  parties  to  this  controversy  are  mortgage  creditors  of  John 
Doddt  and  severally  claim  to  be  paid  by  preference  out  of  the  proceeds  of  a 
judicial  sale  of  certain  slaves  of  the  debtor.  Crouch  obtained  a  judgment  in 
the  parish  of  Rapides,  where  Dodd  had  his  domicil  at  the  time,  and  recorded 
it  on  the  17th  December,  1844.  At  the  subsequent  term  of  the  court,  Lockett 
obtained  a  judgment  against  Dodd,  which  judgment  was  recorded  on  the  6th 
of  June,  1845.  In  the  winter  of  1845  Dodd  removed  to  New  Orleans,  with 
the  slaves  he  owned  in  the  parish  of  Rapides^  Lockett  recorded  his  judgment 
in  the  parish  of  Orleans  after  the  arrival  of  Dodd*  Cammack  subsequently 
obtained  a  judgment  against  Dodd,  which  he  recorded  in  the  parish  of  Orleans. 
He  also  became  subrogated  to  the  rights  of  Lockett,  and,  having  caused  the 
slaves  to  be  seized  and  sold,  he  became  the  purchaser.  Cammack  then  inter- 
Tened  in  the  suit  of  Crouch  v.  Lockett  and  the  Slieriff,  instituted  to  recover  the 
proceeds  under  a  previous  sale  to  Lockett,  which  had  been  annulled,  and  assert- 
ed his  right  to  retain  the  proceeds,  on  the  ground  that  the  mortgages  he  held 
were  the  only  ones  recorded  in  the  parish  of  Orleans  where  Dodd  had  his 
domicil  at  the  time  of  the  seizure.  The  Gas  Bank  having  a  judgment  record- 
ed before  any  of  the  others  in  the  parish  of  Rapides,  also  intervened.  There 
was  a  judgment  in  favor  of  Cammack,  and  the  other  parties  appealed. 

The  legal  question  which  this  case  presents  is,  whether  a  mortgage  recorded 
in  the  parish  where  the  debtor  had  his  domicil  at  the  time,  continues  to  operate 
on  his  slaves  after  he  acquires  a  domicil  in  another  parish,  or  whether  an  in- 
scription is  necessary  in  the  parish  of  the  new  domicil.  It  was  held  not  to  be, 
by  the  late  Supreme  Court,  in  the  case  of  Tlie  Commissi/mers  of  the  New  Or^ 
leans  Improvement  and  Banking  Company  v.  Jewett,  II  Rob.  20.  In  the  case  of 
Gumming  v.  Biossatt,  2  Ann.  R.  794,  determined  in  the  western  district,  we  had 
occasion  to  reconsider  that  decision,  and  after  mature  deliberation  we  adopted  its 
conclusions.  The  certainty  of  the  rule  it  established  appeared  to  us  much  in 
its  favor,  and  we  wero  impressed  with  the  belief  that,  on  the  adverse  hypothe- 
sis, questions  of  change  of  domicil  would  give  rise  to  more  litigation,  inconven- 
ience, and  hardship,  than  can  possibly  result  from  its  application.  Nearly  one 
third  of  the  mortgages  held  by  the  propeily  banks  to  secure  the  bonds  of  the 
State  issued  in  their  favor,  are  on  slaves.  If  those  mortgages  lost  their  rank  by 
the  change  of  domicil  of  the  debtors,  which  it  is  impossible  for  the  banks  to 
know  in  time  to  protect  themselves,  those  securities  might  be  defeated  at 
pleasure. 

The  inherent  difficulty  of  the  subject  arises  from  the  application  of  registry 
laws  originally  framed  for  lands  exclusively,  to  things  essentially  moveable  in 
their  nature,  and  immovable  only  by  a  fiction  of  law.  We  believe  the  inter- 
pretation adopted  by  the  former  court  to  be  that  which  the  legislature  intended. 

The  judgment  must  be  reversed,  and  the  mortgages  classed  and  satisfied  in 
the  order  of  the  dates  of  their  inscription. 

It  is  therefore  ordered  tliat  the  judgment  of  the  court  below  be  reversed, 
that  the  defendant,  Johu  L.  Lewis,  sheriff,  do  pay  out  of  the  proceeds  of  the 
sale  of  the  slaves  of  John  W.  Dodd,  made  under  the  executions  in  the  case  of 
tlie  New  Orleans  Gas  Light  and  Banking  Company  v.  Dodd,  and  Cammack  v. 
Satne^  the  following  sums  of  money  in  their  order:  Jst,  to  the  Gus  Light 
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Company,  the  sum  of  three  hundred  and  seventy  five  dollars,  with  seven  per 
cent  per  annum  interest  thereon,  from  the  4th  of  January,  1843,  subject  to  a 
credit  of  seventy  five  dollars,  paid  the  Ist  June,  1845,  the  costs  of  said  judg- 
ment appearing  to  have  been  paid.  2nd,  To  Winder  Crouch,  the  sum  of  five 
hundred  and  fifty  dollars,  with  ten  per  .cent  per  annum  interest  thereon, 
from  the  4th  January,  1844,  and  costs,  being  the  amount  of  his  judgment 
against  J.  W.  Dodd,  or  that  said  sheriff  pay  to  said  Crouch  so  much  as  remains 
]0  said  sheriff's  hands  after  payment  of  the  aforesaid  sums  of  money  to  the 
Gas  Light  Company  as  first  before  mentioned.  And  if  any  further  sum  of 
money  should  remain  from  said  sale  after  the  satisfaction  of  said  judgments* 
that  it  be  paid  over  to  the  defendant,  R.  C.  Cammack,  as  assignee  of  Henry 
Loeketi ;  and  it  is  further  ordered  that  the  said  defendant,  R.  C.  CamrMLckt 
pay  the  costs  of  this  suit  in  both  courts. 
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Michel  v.  Police  Jury  of  West  Baton  Rouge. 

Where,  in  consequence  of  tbefailare  to  give  to > the  owner  of  a  plantation  the  notice  reqaired 
by  the  police  regulations  o(  the  pariih,of  the  work  to  be  done  in  making  a  road  and  Iev6e 
onhia  plantation,  the  contractor  to  whom  the  work  was  a^adicated  cannot  proceed  sum- 
msrily  toseixe  and  sell  the  land,  he  may  recover  from  the  police  jury  the  aoaoant  dae  an. 
derhis  contract. 

'She  record  of  the  proeeedings  of  a  police  jury,  though  not  in  the  english  langaage,  were 
admiMible  in  evidence  whiles  the  constitatiou  of  1812  was  still  in  force. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  Farrar,  J.     O.  S. 
Lacey,  for  the  plaintiflf.    Bennett,  for  the  appellants.    The  judgment  of 
the  court  was  pronounced  by 

EnsTis,  C.  J.  The  plaintiff,  who  represents  Joseph  CiaudeU  to  whom  was 
adjudicated  the  making  of  the  road  and  lev^e  on  the  plantation  of  the  heirs 
of  CoUins  Blackman,  situated  on  the  river  Mississippi,  in  the  parish  of  West 
Baton  Rouge,  took  his  executory  proceedings  against  the  land,  which  were 
enjoined  on  the  ground  that  notice  had  not  been  duly  given  to  the  proprietors 
according  to  the  requisition  of  the  police  regulations  of  said  parish.  See  12 
Robinson,  593.  On  the  failure  of  his  recourse  against  the  land  he  sued  the 
police  jury,  and  obtained  a  verdict  for  the  amount  of  the  adjudication,  to  wit, 
Sl*580,  for  which  judgment  was  rendered  with  interest  from  judicial  demand- 
Under  the  authority  of  the  cases  of  Croizet  v.  The  Police  JuryofPoinU  Coupee, 
1  La.  109,  Morgan  v.  The  Same,  11  La.  158,  Netccomb  v.  The  Police  Jury  of 
East  Baton  Rouge,  4  Robinson,  233,  and  O'Brien  v.  The  Police  Jury  of  Con" 
cordia,  2  Annual  R.  355,  we  think  the  defendants  are  liable  to  the  plaintiff. 

A  bill  of  exceptions  was  taken  to  the  admission  of  the  record  of  the  police 
jury  conferring  the  office  of  inspector  of  roads  and  levies  on  Robert  L»  Knox, 
by  whom  the  adjudication  to  Claudel  was  made.  Knox  having  been  avowedly 
aod  pnbKcly  the  officer  of  the  parish,  and  made  contracts  in  that  capacity,  and 
been  recognized  constantly  as  such  by  the  defendants,  it  is  questionable  as  to 
-vriiat  extent,  in  a  case  of  this  kind,  they  would  be  permitted  in  a  court  of  jus- 
tice to  dispute  his  authority.  The  objection  is  that,  the  record  of  the  police 
jQTy  is  not  in  the  english  language. 
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Michel  V/hen  the  prorieiotiof  the  coostitation  of  1812,  under  which  this  exception 

Potici  JvRT.  was  made,  relating  to  the  public  records  of  the  Statc^  was  first  brought  before  our 
eoorts  for  consideration,  the  subject  was  thoroughly  examined,  and  several  de- 
cisions were  made  upon  its  extent  and  intendment,  and  we  at  this  remote  day 
consider  it  a  sufficient  answer  to  the  objection  made  to  the  admission  of  the 
evidence,  that  no  court  in  this  State  has  ever,  to  our  knowledge,  recognized  it 
as  tenable.  We  consider  that  the  court  did  not  err  in  rendering  judgment  for 
the  plaintiff  under  the  evidence. 

We  cannot  reverse  Che  judgmeat  on  account  of  the  allowance  of  interest 
from  the  judicial  demand.  It  is  legally  due,  and  if  the  judge  of  the  first  in 
S(^nc0  had  not  given  it  to  the  plaintifif,  we  should  have  given  it. 

Judgment  affirmed. 


S    1241 
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MOR0AN  V.   DRI0aS. 

A  contract  between  an  attorney  and  client,  by  wblch  the  latter  agreei  to  give  to  the  former 
«>Qe-thir<i  of  the  judgment  to  be  recovered,  ii  void  nnder  the  itat.  of  31  March,  1808,  i.  4. 

Ko  recovery  can  be  had  in  an  action  on  a  contract  by  which  defendant  itipnlated  to  pay  a 
certain  amoont  for  ■ervicei  to  be  rendered  by  an  attorney  in  a  loit  then  aboat  to  be  com* 
meoced,  where  there  ii  no  allegation  that  the  attorney  had  folfiUed  hii  part  of  the  oon. 
tract. 

To  aatborize  a  debtor  to  ei\^in  an  execattoo  on  the  groond  of  his  being  Uie  holder  of  notes 
and  dralU  dae  by  the  plaintiff  in  execotion,  it  mut  be  shown  that  they  were  acqoired  at 
■Qch  a  time  that  they  coald  not  have  been  pleaded  in  defence  to  the  original  action. 

Where  an  exeontion,  iiiaed  for  the  amoant  of  a  Jadgment  rendered  by  the  Supreme  Coort 
and  for  the  coati,  if  ei\joined  by  the  debtor*  proof  that  the  coata  in  the  Sapreme  Coart  had 
been  paid  by  the  debtor  before  execution  waa  iaaaed.  bat  onacoompanied  with  any  allega- 
tion that  the  creditor  waa  aware  of  the  payment,  wUl  not  aabject  the  latter  to  the  coata 
of  the  ixgnnction ;  nor  will  the  fact  deprive  him  of  the  right  to  damagea,  under  the  stat.  of 
85  March,  1831,  a.  d,  apon  the  aauiant  enjoined,  which  waa  really  due. 

APPEAL  from  the  District  Court  of  Pointe  Couple,  jPorror,  J.     Cooley^ 
for  the  appellant.    Bailiff  and  Qnogill^  for  the  defendants.    The  judg- 
ment of  the  court  was  pronounced  by 

Slid  ELL,  J.  Driggs^  having  obtained  a  judgment  egpunst  Morgan^  issued 
execution,  and  Morgan  then  obtained  an  injunction  upon  the  following  grounds: 
1st.  That  the  fees  of  the  clerk  of  the  Supreme  Court,  included  in  the  writ  of 
fieri  facias,  had  been  paid  by  him.  2d.  That  when  Driggs  was  about  to  insti* 
tute  his  suit  against  Morgan,  he  employed  William  BeaUy,  a  member  of  the 
bar,  to  attend  to  the  suit,  and  agreed  to  give  him  thirty-three  and  one-third  per 
cent  of  the  amount  recovered  in  said  auit,  as  a  compensation  for  his  professional 
services  therein ;  and  that  hj  virtue  of  said  agreement  the  said  counsel  was 
entitled  to  receive  one-third  of  the  amount  of  the  judgment  to  be  rendered  in 
favor  of  Driggs  against  Morgan.  That  BeaUy  transferred  his  rights  to  Mar^ 
shalU  who  transferred  them  to  llsley,  who  transferred  them  to  the  present 
plaintiff.  3d.  That  he  is  the  holder  of  several  notes,  drafts,  and  due  bills  made 
by  Driggs ;  that  Driggs  has  made  a  simulated  transfer  of  his  judgment  for 
the  purpose  of  defeating  his  ojOQwts,  and  that  the  notes,  drafts,  and  due  biUs 
were  owned  and  held  by  him  prior  to  the  transfer  of  the  judgment. 
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UpoD  motioD  the  court  below  dt88ol?ed  the  iDJuoction,  except  as  to  the      Movoam 
aiDoant  of  the  fees  paid  to  the  clerk  of  the  Sapreme  Court.    The  plaintiff  in        Daioas. 
iojuoction  has  appealed,  and  the  appellee  in  his  answer  to  the  appeal  asks  for 
the  entire  dissolation  of  the  injunction,  and  for  damages  and  interest.    As  the 
clerk's  fees  had  been  paid  by  Morgan^  the  injunction  was  properly  maintained 
for  that  item. 

The  agreement  between  BtatiywA  Drigga^  as  pleaded,  being  an  agreement 
for  one-third  of  the  judgment  to  be  recorered,  was  void  under  the  statute  of 
1808*  and  could  not  form  the  basis  of  an  action.  But,  at  the  hearing  of  the 
motion  to  dissolve,  the  plaintiff,  having  produced  the  written  agreement,  pray- 
ed leave  to  amend  by  setting  it  forth  according  to  its  true  tenor,  to  wit,  an 
agreement  for  a  compensation  of  thirty-three  and  one-third  per  cent  on  the 
•mount  to  be  recovered.  The  court  refused  to  allow  this  amendment*  If  the 
amendment  had  been  granted  and  the  agreement  been  conceded  to  be  legal, 
still  the  petition  would  have  been  defective.  The  agreement  was  personal, 
and,  fairly  construed,  depended  upon  the  future  rendition  of  professional  ser- 
vices. At  the  date  of  the  agreement  the  suit  was  contemplated ;  and  the  at- 
torney was  not  only  to  institute,  but  to  carry  on  the  cause  to  judgment.  The 
words  of  the  agreement  are:  **  In  the  suit  about  to  be  institued  for  me  by  my 
attorney  at  law,  WiUia/n  Beatty^  against  CoL  Charles  Morgan  of  this  parish, 
I  hereby  agree  to  give  said  Beatty^  for  his  professional  services  in  said  suit, 
thirty-three  and  one-third  per  cent  on  the  amount  recovered."  Non  constat^ 
under  the  allegations  of  the  petition  either  as  originally  drawn  or  as  proposed 
to  be  amended,  that  the  attorney  had  fulfilled  his  part  of  the  contract,  or  had 
acquired  a  lawful  right  against  his  client  to  any  payment  under  the  agreement. 

As  to  the  other  claims*  there  is  no  allegation  that  they  were  acquired  subse- 
quently to  this  date  of  the  judgment  on  which  the  execution  issued,  or  at  such 
a  time  that  they  could  not  have  been  pleaded  in  defence  to  the  suit  of  Driggs, 
Under  the  authority  of  Kennard  v.  Henderson^  9  Rob.  166,  and  the  cases  there 
cited,  they  could  not  be  made  the  basis  of  an  injunction. 

We  are  of  opinion  that  the  costs  of  the  injunction  were  improperly  adjudg- 
ed to  be  paid  by  Driggs.  It  is  true  that  the  trifling  amount  of  $15  60,  the  fees 
of  the  clerk  of  the  Supreme  Court«  had  been  paid  by  Morgan  before  the 
fieri  facias  issued,  and  that  the  costs  were  included  in  the  writ.  But  there  is 
no  allegation  in  the  petition  that  Driggs  had  any  notice  whatever  that  Morgan 
had  paid  them.  If  such  notice  had  been  given,  wd  may  well  suppose  that 
Driggs  would  have  credited  the  amount  on  the  fieri  facias.  It  would  be  ine- 
quitable to  inflict  upon  him  the  costs  of  this  injunction  by  reason  of  a  partial 
payment  of  this  sort,  of  which  he  had  no  knowledge. 

The  sole  legal  ground  for  diminishing  the  amount  for  which  thh  fim  facias 
issued  being  this  unnotified  payment  of  a  trifling  sum,  we  consider  the  defend- 
ant in  injunction  entitled,  upon  the  fair  interpretation  of  the  act  of  1831,  to 
damages  upon  the  amount  enjoined  which  was  really  due.  See  also  Rowley  v. 
Kemp^  2  Annual  Rep.  p,  360. 

It  ia  therefore  decreed  that  the  judgment  of  the  District  Court,  so  far  as  it 
maintains  the  injunction  for  the  sum  of  $15  60,  fees  of  the  clerk  of  the  Su- 
preme Court,  and  so  &r  also  as  it  dissolves  the  injunction  as  to  the  residue  of 
the  axDoantof  the  fim  facicut  be  afiirmed.  And  it  is  further  decreed  that  so 
much  of  the  judgment  of  the  court  below  as  condemned  the  defendant  in  injunc- 
tion to  pay  the  co0tB  of  the  injunction  and  rejected  his  prayer  for  interest  and 


126  SUPREME  COURT  OF  LOUISIANA, 

MosG  AN      damages,  be  reversed,  and  that  the  said  Driggs  do  recorer  from  the  said  Charlu 

Dr^qs.       Morgan,  and  Charles  Morgan,  junior,  his  surety,  in  solido,   interest  at  the 

rate  of  ten  per  cent  per  annum,  from  the  20th  July,  1847,  until  the  judgment 

be  paid,  upon  the  amount  of  the  judgment  enjoined,  to  wit,  upon  $1,500,  and 

the  further  sum  of  $100  damages,  and  costs  in  both  courts. 


Segond  r.  Remy. 

To  anthorife  a  jadgment,  on  the  diflsolation  of  an  i^janctioD,  condemning  the  plaintiff  in  in- 
janction  and  his  snrcty  to  pay,  in  soUdo,  the  amonnt  of  the  jadgment  enjoined,  there  moat 
be  proof  that  the  ;creditor  bad  loat  the  amoant  of  ;hia  judgment  in  coniequence  of  the 
iiganction. 

APPEAL  from  the  District  Count  of  Ascension,  NicholU,  J.    Augnstuu 
for  the  appellant.    /.  Segkers,  for  the  defendant.     Ihe  judgment  of 
the  court  was  pronounced  by 

Kino,  J.  The  defendant.  Leonine  Remy,  obtained  a  judgment  against  the 
succession  of  Theodofre  Segond,  deceased,  for  $1,500,  which  was  affirmed  by 
this  court  in  January  last.  See  2  Ann.  Rep.  p.  138.  She  caused  a  fieri  facias 
to  issue,  the  execution  of  which  the  plaintiff  has  enjoined  in  this  action,  alleg- 
ing that,  after  the  rendition  of  the  judgment  by  the  lower  court,  and  while  the 
cause  was  pending  upon  appeal,  he  discovered  among  the  papers  of  Theodore 
Segond,  deceased,  two  promissory  notes  for  $875  each,  the  payment  of  which 
was  assumed  by  Leonine  Remy  in  an  authentic  act,  bat  which  were  in  reality 
paid  and  taken  up  by  Theodore  Segond  with  his  o.wn  funds,  whereby  he  be- 
came her  creditor  for  the  sums  thus  paid ;  that  he  also  discovered  two  policies 
of  insururance,  exhibiting  evidence  of  payments  made  of  premiums  of  insur- 
ance by  the  deceased,  for  the  account  of  liemy,  amounting  to  $92.  These 
sums,  it  is  alleged,  were  due  to  the  deceased  at  the  time  the  plaintiff  preferred 
her  claim,  and  extinguished  it  by  compensation,  leaving  a  balance  due,  for 
which  he  asks  a  judgment.  The  defendant  excepted  to  the  jurisdiction  of  the 
District  Court  to  annuU  the  judgment  of  the  Supreme  Court,  and  pleaded  the 
prescription  of  five  years.  The  injunction  was  dissolved  by  the  district  judge, 
and  a  judgment  rendered  in  m^u^o  against  the  plaintiff  and  surety  for  five  per 
cent  interest,  and  twenty  per  cent  damages.  The  appellee  asks  that  the  judg- 
ment of  the  lower  court  be  amended  by  condemning  the  plaintiff  and  his 
surety,  in  solido,  to  pay  the  amount  of  the  judgment  enjoined,  and  increasing 
the  rate  of  interest  allowed  to  ten  per  cent. 

The  suit  in  which  the  defendant  obtained  judgment  against  Theodore  Segond 
was  twice  tried  and  taken  to  the  Supreme  Court  on  appeals,  and  the  records 
of  both  appeals,  with  the  evidence  adduced  «n  those  trials,  have,  by  the  con- 
sent of  counsel,  been  made  a  past  of  the  evidence  in  this  suit.  The  evidence 
upon  which  the  judgment  enjoined  was  rendered,  is  stated  in  the  opinion  of  the 
court,  reported  in  2  Ann.  Rep.  p.  138.  Other  evidence  found  in  the  record  of 
that  case  explains  the  origin  and  payment  of  the  notes  now  offered  in  compen- 
sation and  extinction  of  that  judgment,  but  was  not  adverted  to  in  the  opinion, 
not  being  necessary  to  the  decision  of  the  issues  then  presented.    It  appears 


NEW  ORLEANS,  JANUARY,  1848.  127 

that  Remy  purchased  a  house  and  lot  of  one  Santos^  for  $3,150.  For  $1,400  Begohd 
of  the  price  she  gave  her  note,  endorsed  by  Theodore  Segond,  which  she  paid  rsmt. 
in  1841 ;  and  for  the  residue  she  assumed  the  payment  of  the  two  notes  now 
in  question,  which  were  secured  by  a  special  mortgage  on  the  property  ac- 
quired by  her.  These  mortgage  notes  were  paid  at  their  maturity  on  the 
10th  of  December,  1836,  by  Theodore  Segond^  who  appears  to  have  retained 
them  until  his  death,  and  they  were  not  discovered  by  the  plaintiff  until  De- 
cember, 1846.  The  only  additional  fact  of  importance  disclosed  by  the  evi- 
dence in  this  case,  is  the  discovery  of  the  notes  among  the  papers  of  Segond 
after  his  death.  The  testimony  furnishes  a  sa^siactory  explanation  of  the  rea- 
son why  they  remained  in  his  possession,  and  repels  the  conclusion  that  he  pre- 
served them  as  evidences  of  debts  due  to  him  by  the  defendant.  He  was  the 
confidential  agent  and  adviser  of  the  defendant,  who  is  ignorant  and  illiterate  ; 
he  transacted  the  most  of  her  business,  and  for  noany  years  was  the  depositary 
of  her  earnings,  which  gradually  accumulated  in  his  hands  until  they  formed  a 
sum  sufficiently  large  to  enable  her  to  make  an  investment  in  real  estate,  and  he 
advised  her  so  to  invest  it.  Oae  of  the  witnesses  states  that  SegoruL  pur- 
chased the  house  and  lot  for  Rtmy^  and  paid  the  price  as  it  became  due,  with 
her  foods  in  his  hands ;  that  he  advised  her  to  invest  the  balance  in  his  hands, 
in  reboilding  the  house ;  that,  about  fifteen  days  before  his  death,  he  told  the 
witness  that  he  still  had  money  of  Rem}/ 8  in  his  hands.  A  second  witness 
states  that  Segond  purchased  this  property  for  the  defendant,  with  funds  of  the 
latter,  in  1836.  A  third  witness,  the  vendor  of  the  property,  say»that  Stg' 
ond,  going  out  of  the  office  of  the  notary  before  whom  the  act  of  sale  waa 
proved,  observed :  **  Toi»  need  not  be  uneasay  about  the  payment  of  those 
notes;  I  have  money  in  my  hands  belonging  to  Leonine  Remy^  and  I  wilk 
pay  them  when  they  become  due ;"'  which  was  done.  This  evidence  showe 
conclusively,  that  the  notes  were  paid  by  Segond,  with  the  fands  of  the 
plaintiff;  that  he  obtained  possession  of  theiK,  as  well  as  of  the  policies  of 
inaarance,  as  her  agent,  and  not  as  the  evidences  of  indebtedness  to  him ; 
and  that,  at  his  death,  he  continued  to  owe  her  the  amount  of  the  debt 
eojoioed.  The  testimony,  in  our  opinion,  clearly  authorised  the  dissolutioo 
of  the  injunction,  with  damages. 

The  prayer  to  amend  the  judgment,  by  condemning  the  pkintifT  and  hi9 
sore^  to  pay  the  amount  of  the  judgment  enjoined,  cannot  be  allowed. 
The  act  of  1831  authorises  the  court,  upon  the  dissolution  of  injunctions  Uy 
condemn  the  plaintiff  and  surety,  jointly  and  severally,  to  pay  interest  at 
the  rate  of  ten  per  cent  per  annum  on  the  amount  of  the  judgment,  and  not 
more  than  twenty  per  cent  as  damages,  unless  damages  to  a  greater  amount 
be  proved.  There  is  no  evidence  before  us  that  the  defendant  has  lost  the 
amount  of  her  judgment  in  consequence  of  the  injunction,  which  proof  would 
have  been  necessary  to  authorise  the  decree  now  asked  for»  The  judgment 
eojoioed  bore  five  per  cent  interest,  to  which  rate  only  five  per  cent  in  add»- 
tk>D  could  be  allowed,  on  the  dissolution.    19  La.  Rep.  300. 

Judgment  affirmed. 
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Blanchard  et  al  v.  Maurbau  et  al. 

The  nallity  of  a  probate  sale  of  the  property  of  a  f  aocefaion,  reaalting  from  the  noQ-eidfltenoe 
of  any  order  therefor  in  the  reoonlf  of  the  parish  where  it  waa  made,  if  one  of  which  the 
hein  alone  can  avail  themselves. 

APPEAL  from  the  District  Court  of  Lafoarche  Interior,  RandalU  J.     C.  A. 
Johnson^  for  the  appelfaDts.    L.  Janin^  for  the  defendants.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  The  defendants  refuse  to  pay  a  portion  of  the  price  due  by  them 
for  a  plantation,  on  the  grotilid  that  they  have  just  reason  to  fear  an  evictioo. 
The  court  below  gave  judgment  against  them  for  the  price,  with  a  stay  of  exe- 
cution till  the  plaintiffs  furnished  security  against  the  eviction  apprehended,  in 
the  sum  of  $4,000.    The  plaintiffs  have  appealed. 

The  land  was  purchased  by  P.  F.  Oyon^  at  the  probate  sale  of  the  succes- 
sion of  Anne  Bourg,  in  1816.  It  formed  a  part  of  the  community  which  had 
existed  between  her  and  Mathurin  Vaunts,  her  husband.  A  few  days  after^ 
Matkurin  Daunis^  as  a  tutor  of  his  minor  children,  Theodore  Bourg,  as  curator 
of  some  of  them,  Marcel  Daunis,  one  of  the  heirs  of  age,  and  Jean  Charles 
Chtillot,  the  husband  of  another  of  the  heirs,  passed  an  act  of  sale  to  Oyon^  in 
conformity  with  the  adjudication.  Oyon  subsequently  sold  to  Lee,  from  whom 
the  defendants  purchased,  assuming  to  pay  the  sum  now  claimed  as  part  of  the 
price.  No  order  for  th^  judicial  sale  is  found  in  the  records  of  the  parish,  and 
the  defendants  allege  its  nullity  by  rdasborof  that  •informality,  oA^^iha^AUthocJity 
of  EllioU  ▼.  Laharre,  2  La.  326.  This  is^  a  nultity^of  which  the  heirs  alone 
could  have  availed  themsekes,  and  more  than  ten  years  elapse^,  ifhile  they 
were  all  living  and  present  after  they  attained  the  age  of  majority,  without  any 
attempt  on  their  part  to  do  so.  We  have  no  doubt  of  the  good  faith  of  Oyon^ 
and  the  title  under  which  he  held  was  a  just  title.  Bizt  it  is  true,  as  alleged, 
that  the  acts  of  possession,  necessary  for' the  inception  of  the  prescription  of 
ten  years,  are  not  shown.  It  results,  however,  from  all  the  acts  of  transfer  that 
there  were  buildings  and  improvements  upon  the  land,  and  that  it  was  sold  as  a 
plantation.  In  the  sale  from  Oyon  to  Lee,  the  vendor  stipulates  that  the  deliveiy 
will  not  take  place  till  the  first  of  January*  next^  following ;  and  there  is  a  further 
stipulation  that  the  plantation  shaJl  be  used  and  enjoyed  by  Oyon,  even  after 
that  time,  if  the  buyer  fails  to  pay  the  first  instalment  of  the'price  at  mifturiQ^i' 
The  presumption  of  actual  possession  resulting  from  these  (vlcIb  and  stipulations 
is  sufi^ciently  strong  to  induce  us  to  remand  the  case,  for  the  purpose  of  ascer- 
taining the  inception  of  the  possession  of  Oyon  and  the  facts  of  possession  gen- 
erally. 

It  is  ordered  that  so  much  of  the  judgment  as  adjudges  the  defendants  to  pay 
the  sum  claimed,  and  the  property  mortgaged  to  be  sold  under  it,  be  affirmed  ; 
and  that  so  much  of  the  judgment  as  stays  execution  be  reversed,  and  the  case 
remanded  for  further  proceedings ;  the  defendants  and  appellees  paying  the 
costs  of  this  appeal. 
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The  Bank  of  Louisiana  v.  Lawlkss^  J  lilSl 


An  amusioa  by  the  clerk  to  state  in  the  copy  of  the  petition  ferred  on  the  defendant  tha 

date  when  the  original  waa  filed,  ii  immaterial. 
A  notary  may  demand  payment  of  a  note  by  deputy,  Stat  14  March,  1B44. 
It  is  nnneceaaary  to  prore  the  endorsement  of  plaintiff's  immediate  endorser,  when  that  of 

the  payee  is  in  blank. 
Where  one  of  the  makers  oi  a  joint  note,  snbseqaently  assumes  the  payment  of  the  whole 

amount,  the  holder  will  be  entitled  to  the  benefit  of  the  assumption.    C.  C.  1884, 1896.    C.P. 

35.    In  such  a  case  it  will  be  nnnecessaiy  to  join  his  co-obligor  in  the  actlodj 
Where  a  note  is  payable  at  a  particular  counting-house,  notice  of  non-payment  to  the  maker 

u  unnecessaxy. 
A  judgment  allowing  ten  dollars  for  notarial  copies  offered  in  evidenee,  though  not  sustained 

by  proof  of  the  payment  of  so  much,  will  not  be  reversed  merely  on  that  account    Aliter, 

where  the  attention  of  the  lower  Court  was  specifically  called  to  the  charge  as  an  exhorbi- 

tant  one,  and  it  refused  to  correct  It. 

APP£AL  from  the  District  Court  of  Terrebonne,  Randall,,  J*    Hsley^  for  the 
pkiDliffs.     CoUi  for  the  appellant.    'The  judgment  of  the  court  was  pro- 
nounced by 

Slidei^,  J.  Afler  personal  service  upon  the  defendant  of  a  citation,  which 
appears  to  us  to  have  been  in  due  form,  and  of  a  copy  of  the  petition  in  which  the 
clerk  omitted  to  state  the  date  when  the  original  was  filed,  (an  omission  which 
seems  to  us  of  no  importance,)  judgment  by  default  was  taken.  After  this,  an 
exception  was  filed  by  the  defendant,  alleging  what  the  defendant  considered  as 
jaformalities  and  defects  in  the  petition  and  citation.  This  exception  was  evi- 
dently interposed  for  the  mere  purpose  of  delay,  and  was  in  our  opinion  unten- 
able, and  waa  properly  dismissed.  The  protest  appears  to  have  been  properly 
recorded,  the  certified  copy  was  therefore  properly  admitted.  The  notary  was 
authorised  to  make  the  demand  by  his  deputy.  See  the  Acts  of  1844,  p.  26. 
It  waa  not  necessary  to  prove  the  endorsement  of  the  plaintiflfs'  immediate  en- 
dorsee, as  the  endorsement  of  the  payee  was  in  blank. 

Although  the  note  was  originally  binding  on  the  defendant  and  R.  C  Lawless 
jointly,  it  is  satisfactorily  proved  as  alleged  in  the  plaintiflfs'  petition,  that  defend- 
ant subsequently  assumed  to  pay  the  entire  debt;  and  the  plaintiflfs  were  en- 
titled to  the  benefit  of  the  assumption.  Civil  Code,  1896,  1884.  Code  of 
Practice,  35. 

The  defendant  having  become  bound  for  the  entire  debt,  it  was  unnecessary 
to  join  the  co-obligor  in  the  action.  No  notice  of  non-payment  to  the  maker 
was  necessary.    Bradford  v.  Cooper,  I  Annual  R.  325. 

Although  the  allowance  of  ten  dollars  for  notarial  copies  offered  in  evidence 
is  not  sustained  by  proof  that  so  much  had  been  paid  for  them,  it  is  to  be  pre- 
sumed that  they  cost  something;  and  the  amount,  even  if  erroneously  allowed, 
is  too  insignificant  to  justify  a  non-suit  under  the  circumstances.  If  there  was 
really  an  overcharge  in  this  incidental  item,  and  the  attention  of  the  court  be- 
low had  been  specifically  called  to  it,  and  the  court  had  refused  to  correct  it, 
there  weuld  have  been  some  reason  for  expecting  relief  in  this  court. 

Judgment  affirmed. 


^Ulm 
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Thibodaux  V  Wright  et  al. 

Where  the  retam  on  a  citation  showi  that  it  was  served  "on  a  free  white  person,  apparen^ 
ly  above  ihe  age  of  fourteen  years,  who  was  working  at  the  sagar  hoase  at  the  domicil 
of  the  defendant,  who  was  absent  at  the  time,"  the  service  is  insufficient.  It  should  have 
shown  that  the  person  on  whom  it  was  served  lived  in  the  house  of  the  defendant,  as  re- 
quired by  art  189  of  the  Code  of  Practice. 

APPEAL  from  the  District  Court  of  TerreboDoe,  Randall,  J.    Beatly, 
for  the  plaintiff.     C  A,  Johnson,  for  the  appellant.    The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  This  is  a  suit  upon  a  promissory  note.  'There  was  a  judgment 
by  default,  which,  after  the  usual  delays  and  proof  of  the  obligation,  was  made 
final  against  the  defendant,  Barrow,  who  subsequently  appealed.  His  counsel 
assigns,  as  an  error  apparent  on  the  face  of  the  record,  the  want  of  citation. 
The  return  of  the  sheriff  is  in  these  words:  **  Served  copies  of  petition  and 
citation  on  Alexander  Henry,  personally  known  to  me,  a  free  white  person, 
apparently  above  the  age  of  fourteen  years,  who  was  working  at  the  sugar 
house  at  the  domicil  of  Robert  R,  Barrow,  who  was  absent  at  that  time." 

This  is  not  a  legal  service.  It  does  not  show  that  Alexander  Henry  lived 
in  the  house  of  the  defendant,  as  required  by  art.  189  of  the  Code  of  Prac- 
tice. See  the  cases  of  PiUev,  Kenner,  16  La.  571,  Sparks  v.  Weathersby, 
16  La.  595.  Kendrkk  v.  Kendrick,  19  La.  38.  This  plea  is  not  a  dilatory 
exception.  The  legal  remedy  for  want  of  citation  is  by  appeal,  or  by  an  ac- 
tion of  nullity.     Cook  v.  The  StaU,  16  La.  28d. 

The  judgment  is  reversed,  and  the  case  remanded  for  further  proceedings; 
the  plaintiff  and  appellee  paying  the  costs  of  this  appeal. 


Barbow  v.  Wright.. 

Where  a  party  enjoins  an  order  of  seizure  and  sale,  and  the  defendant  in  iignnction  con- 
verts his  executory  process  into  a  a  pit)ceeding  vid  ordinandi  and,  m  an  amended  answer, 
pleads  the  exception  reijudicatae,  no  service  of  the  amended  answer  will  be  necessaiy. 

The  execution  of  a  Judgment  cannot  be  eigoined  on  the  grounds  which  have  been  pleaded  in 
defence  to  the  original  action. 

APPEAL  from  the  District  Court  of  Terrebonne,  Randall,  J.    Raby  and 
C.  A.  Johnson,  for  the  appellant.     Beatly,  for  the  defendant.     The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  debt,  on  which  the  order  of  seizure  issued  in  this  case  was 
obtained,  arose  under  a  final  judgment  decreeing  against  the  plaintiff  the  spe- 
cific performance  of  an  agreement  entered  into  by  public  act  between  him  and 
the  defendant,  in  relation  to  the  purchase  and  sale  of  certain  property,  part  o£ 
which  had  been  held  in  partnership  between  them.  The  validity  of  the  agree* 
raent  was  put  at  issue  by  the  pleadings,  and  the  judgment  rendered  thereoa 
was  voluntarily  executed  by  the  plaintiff,  R.  R,  Barrow,  who  gave  the  note 
sued  on,  and  several  others,  in  conformity  therewith.     The  plaintiff  has  en- 
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joined  the  order  of  seizure  on  gronnds  anterior  to  the  rendition  of  the  jndg- 
moot,  which  might  have  been  set  np  aa  matters  of  defence.  The  defendant 
in  injunction  converted  his  summary  proceeding  into  an  ordinary  suit,  and,  in 
an  amended  answer,  pleaded  the  exception  rei  judicata^  and  prayed  for  a 
judgment  on  his  claim.  The  court  of  the  first  instance  sustiuned  the  excep- 
tion, and  rendered,  in  favor  of  the  defendant  in  injunction,  the  judgment  from 
which  the  plaintiff  has  appealed.  A  reversal  of  this  judgment  is  asked  on  the 
ground  that  the  amended  answer  of  Ihe  defendant  was  not  served  on  the 
plaintiff,  and  also  because  the  .plea  rei  judicaUe  shoiild  not  have  been  sustained. 
The  plaintiff  in  injunction  brought  the  defendant  in  court.  He  was  there 
himself,  and  no  service  of  .the  amended  answer  was  necessary.  It  has  been 
■0  frequently  held  that  a  final  judgment  is  conclusive  as  to  all  matters  of  de- 
fence which  might  have  been  set  up  in  the  suit,  and  that  no  cause  anterior  to 
the  judgment,  which  might  have  been  pleaded,  can  be  the  ground  of  an  injunc* 
tioD,  that  we  deem  it  only  necessary  to  refer  to  some  of  the  decisions.  Moiu 
roe  V.  McMillan,  6  Mart.  N.  S.  513.  Garlicky,  Reese,  8  La.  104.  Camp^ 
Ua  T.  BriggBy  3  Rob.  111.  BenUm  v.  RoberU,  3  Rob.  226.  1  Mart.  N.  S. 
71.   2  La.  181. 

Judgment  affirmed* 
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BAftaow 
Wbiobt. 


^l^^M^S^^^^^»^^<^^^»^^<^^^<^^»>^^^^>^^»^^>^^»V»»»^>^»^^^^<* 


Wbight  r.  Babbow. 


APPEAL  from  the  District  Court  of  Terrebonne,  Randall,  J.    Beatty,  for 
the  plaintiff.    Rahy  and  C.  A,  Johnson,  for  the  appellant.    The  judgment 
of  the  court  was  pronounced  by 

RosT,  J.  This  action  is  instituted  on  another  of  the  notes  executed  by  the 
defendant,  under  the  judgment  and  compromise  mentioned  in  the  case  just 
decided. 

Except  the  question  of  practice,  -Whidh  does  not  arise  here,  the  issue  is  the 
flame  in  both  cases ;  and,  for  the  reasons  given  in  the  other,  the  judgment  render- 
ed in  this  case  in  favor  of  the  plaintiff  must  be  affirmed. 

Judgment  affirmed. 


Babbow  v.  Thibodauk. 

Where  a  note  payable  at  a  bank  ia  held  by  the  bank  itaelf,  presentment  for  payment  to  the 
bank  by  the  notaxy  employed  to  protest  it,  would  be  a  vain/brmality. 

APPEAL  from  the  District  Court  of  Terrebonne,  Randall,  J.     C  A.  John- 
son^  for  the  appellant.     Beatty,  for  the  defendant.     The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  It  is  true,  as  the  plaintiff's  counsel  states,  that  this  case  only  differs 
from  that  of  Barrow  v.  Wright,  just  determined,  ante  p.  130,  in  this :  Ist.  That 
the  note  sued  on  was  payable  at  a  particukur  place  mentioned  in  the  body  of  it. 
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Babrow     and  that  the  record  does  not  show  that  it  was  presented  for  payment  at  that 
Thibodavx.    V^^^»    ^'  That  the  record  contains  no  proof  of  the  assumption  of  the  note  of 
Wright  by  Barrow. 

The  note  was  made  payable  at  the  branch  of  the  Union  Bank  of  Lonisiana  at 
ThibodanxTille,  and  the  notary  states  that  he  protested  it,  at  the  request  of 
p.  MarchaUt  cashier  of  the  BanlL  of  Louisiana,  meaning  the  branch,  holder  and 
bearer  of  the  note  at  the  time*  The  bank  being  the  holder,  the  presentment  of 
its  own  note  to  itself  would  have  been  a  vain  formality.  The  act  in  the  record 
showing  the  assumption  of  the  note  of  Wright  by  Barrow,  is  on  the  iace  of  it 
an  authentic  act.  No  objection  was  made  to  its  introduction  in  the  court  bek>w« 
and  as  the  plaintiff  has  abandoned  the  vid  exectUivd^  none  can  be  noticed  on  the 
appeal.    The  case  is  clearly  with  the  defendant. 

Judgment  affirmed. 


Bibb  et  al  v.  Hbbert. 

One  who  killi  a  iUto  while  in  the  act  of  committing  a  larceny  within  his  endoiaret,  will  be 
bound  to  the  owner  for  his  value,  where  the  circomstances  show  that  the  act  was  not  necea> 
sary  ibr  the  defence  of  his  person,  his  family,  or  his  property. 

APPEAL  from  the  District  Court  of  Lafourche  Interior,  Randall,  J.  C,  A, 
Johnson,  for  the  appellants.  Cole  and  Beatty,  for  the  defendant.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  llie  plaintiffs  sued  to  recover  from  the  defendant  the  value 
of  a  slave  belonging  to  them,  who  is  alleged  to  have  been  killed  by  one  of  the 
shives  of  the  defendant.  The  defendant  contends  that,  under  the  state  of  facts 
attending  the  death  of  the  deceased,  the  act  of  his  skve  in  shooting  him  was 
authorised  by  law.  There  was  a  verdict  for  the  defendant,  and  the  plaintiffs 
have  appealed. 

We  do  not  think  the  killing  of  the  slave  in  the  act  of  committing  larceny 
within  the  enclosures  of  the  defendant*  was  necessaiy  for  the  defence  of  his 
person,  his  fiimily,  or  even  his  property,  and  consequently  was  not  justifiable, 
and  that  he  is  bound  to  pay  the  owner  for  the  loss  by  reason  of  his  death. 

The  defendant  has  pleaded  the  general  issue,  ice.  The  proof  of  the  value 
of  the  slave  is  quite  contradictory.  The  property  in  the  slave  is  not  established 
with  sufficient  certainty.  Under  these  circumstances  we  think  it  best  to  re- 
mand the  case,  for  the  purpose  of  enabling  the  jury  to  fix  the  amount  of 


The  judgment  of  the  District  Court  is  therefore  reversed,  and  a  new  trial 
ordered ;  the  appellee  paying  the  costs  of  this  appeal. 

*The  slave  was  shot  while  within  the  encloeurei  of  the  defendant,  ui  the  act  of  stealing 
hogs  from  a  pen,  which  he  had  forced  open. 
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Welsh  v.  Barrow. 

Anoreneer  entitled  to  a  privilege  on  the  prodact  of  die  Uet  crop,  nnder  trt  3184  of  the  Civil 
Code,  may  enforce  his  privilege  against  a  parchaier  of  the  plantation  and  crop,  after  the 
crop  has  been  sold  and  the  proceeds  received  by  the  porchaser.  The  privilege  is  not  ex- 
tinguished by  the  sale  of  the  crop. 

APPEAL  from  the  District  conrt  of  Terreboone,  Randall^  J*  BeaUy,  for 
the  appellant.*  C  A.  Johnaon^  for  the  defendant.  The  judgment  of  the 
eoort  was  prononced  by 

EusTis,  C.  J.  This  sait  is  for  the  recovery  of  wages  as  an  overseer,  for  which 
the  plaintiff  ckims  a  privilege  on  the  proceeds  of  a  crop  of  sugar  received  by 
the  defendant,  the  owner  of  the  plantation  from  which  the  crop  was  sold.  There 
was  jodgment  for  the  defendant,  and  the  plaintiff  has  appealed.  This  is  the 
fourth  time  that  the  subject  of  the  compensation  of  the  plaintiff  as  overseer  on 
this  plantation,  has  been  before  the  Supreme  Court.  Welch  v.  Shields  and 
another  J  6  Robinson,  484.  Wdch  v.  Barrow  et  a/,  9  Robinson,  535 ;  and  12 
Robinson,  530. 

The  plantation  originally  belonged  to  the  defendant,  who  sold  it  to  Shields  in 
1836,  and  on  the  9th  of  November,  1842,  Shields,  being  unable  to  pay  for  it,  re- 
troceded  it,  with  the  standing  crop,  to  the  defendant ;  Shields  and  his  endorsers 
paying  in  addition  the  sum  of  932,000,  and  binding  themselves  to  pay  the  ex- 
penses of  the  plantation  for  the  current  year  up  to  the  date  of  the  transfer. 
The  amount  claimed  is  for  the  pkintiff  *s  wages  for  1842.  That  the  services 
were  rendered,  that  they  bore  a  privilege  on  the  crop,  that  the  crop  was  sold 
and  the  proceeds  were  received  by  the  defendant*  is  conceded. 

It  is  urged  for  the  defendant  that,  by  the  sale  of  the  crop  by  Barrow^  the 
privilege  was  extinguished,  under  article  3244  of  the  Code.  By  article  3184, 
the  salary  of  the  overseer  for  the  year  last  past  is  pririleged  on  the  product  of 
the  last  crop — ^thus  presupposing  that  the  planter  would  not  keep  his  crop,  but 
sett  it ;  and  the  privilege  is  aJffixed  specifically  on  the  procceeds.  Such  is  the 
construction  given  to  this  article  by  the  Supreme  Court  in  the  cases  cited ;  and 
in  the  Succession  of  Johnson^  Kennedy f  appellant^  3  Robinson,  216,  the  court 
held  that  this  privilege  on  the  last  year's  crop  may  be  exercised  upon  the  pro- 
ceeds after  the  crop  has  been  sent  to  market  and  sold.  If  the  proceeds  were  in 
a  court  of  justice,  or  in  the  hands  of  the  defendant's  factor,  the  plaintiff  would 
have  his  privilege  over  other  creditors ;  and  we  do  not  understand  on  what  prin- 
ciple he  can  be  deprived  of  it  when  the  proceeds  are  in  the  defendant's  pocket. 
The  law  is  so  clearly,  as  we  think,  in  favor  of  the  pkintiff,  that  it  is  not  neces- 
saiy  to  examine  the  strong  equitable  grounds  on  which  the  plaintiff's  ckim  rests. 

The  judgment  appealed  from  is  therefore  reversed,  and  judgment  is  render- 
ed in  favor  of  the  plaintiff  against  the  defendant,  for  the  sum  of  seven  hundred 
and  seventy-two  doUars  and  fifty  cents,  with  interest  from  judicial  demand ;  the 
defendant  and  appellee  paying  the  costs  in  both  courts. 
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8~uM  Ijandrt  et  al.  v*  McCall. 

51  12M| 


8 
124 


^  Though  an  adjoining  tract  of  land  be  labject  to  the  eervitade  of  receiving  the  waters  ran- 

5^  ning  naturally  from  the  estate  above,  the  proprietor  of  the  latter  ia  not  entitled  to  enter  at 

pleaaare  on  the  contignoas  tract,  withoat  the  consent  of  ita  owner,  whenever  it  may  be 

necossary  to  remove  any  obitmctiona  to  the  eigoyment  of  the  servitode ;  nor  can  he  widen 
the  drain  by  which  the  waters  are  carried  off;  such  an  improvement,  if  necessary,  can 
alone  be  made  by  the  police  jary,  on  making  adequate  compensation  to  the  owner  of  the 
land  subject  to  the  usufruct,  for  the  damage  he  may  sustain  thereby.  The  party  entitled 
to  the  servitude  must  call  upon  the  owner  of  the  land  which  is  subject  to  it  to  remove 
such  obstructions,  and  may  compel  bim  by  legal  means  to  do  so.  Arts.  768,  770  of  the 
Civil  Code  relate  exclusively  to  conventional  servitudes  ;  natural  servitudes  are  subject  to 
different  rules. 

APPEAL  from  the  District  Court  of  AscensioD,  Randall,  J.  llsley,  for 
the  plaintiffs,  cited  Civil  Code,  arts.  651,  653.656,  768,770,  773.  12 
La.  502.  13  La.  54.  14  La.  161.  19  La.  351,  Darantoa  (Brus.  ed.),  vol. 
3,  pp.  56-7,  DOS.  164,  165.  3  Toullier,  374  (Paris  ed.).  PaiUiet,  (Brus.  ed.) 
210 — 212.  C.  A.  Johnson,  for  the  appellant  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  The  plaintiffs  allege  that  the  natural  drain  of  their  plantations  10 
a  hayov,  which  runs  across  the  plantation  of  the  djefendant,  situated  below  their 
own,  and  that  he  has  wilfully  and  maliciously  obstructed  this  hayou,  to  their 
great  damage  and  injury.  They  pray  that  he  be  ordered  and  condemned  to 
remove  the  obstructions  within  the  limits  of  his  plantation,  and  adjudged  to  pay 
damages.  The  defendant  admits  in  his  answer  that  his  land  is  subject  to  the 
servitude  of  receiving  the  waters  that  flow  naturally  on,  to,  and  through  it, 
from  the  lands  of  the  plaintiffs.  He  claims  in  reconvention  damages,  alleged 
to  have  been  sustained  in  consequence  of  changes  in  the  natural  flow  of  the 
waters  made  by  the  plaintiffs. 

On  these  issues,  and  the  evidence  adduced,  the  jury  who  tried  the  case  re- 
turned the  following  verdict :  **  The  jury  is  of  opinion  that  the  plaintiffs  have 
the  right  of  servitude  to  drain  their  lands  through  bayou  McCall,  and  the  right 
of  cleaning  the  eame  when  they  think  it  necessary ;  and  we  do  not  award  any 
damages  to  the  plaintiffs,  and  condemn  the  defendant  to  pay  the  costs.  We 
say  that  the  defendant  is  not  entitled  to  the  damages  he  claims."  The  judg- 
ment rendered  upon  this  verdict  decides  that  the  plaintiffs  have  the  right  of 
entering  on  the  plantation  of  the  defendant,  whenever  it  may  be  necessary  to 
clean  the  bayou  and  remove  encumbrances.  It  perpetually  enjoins  the  de- 
fendant from  preventing  the  exercise  of  this  right,  and  adjudges  him  to  pay 
costs. 

The  defendant  has  appealed.  His  counsel  does  not  insist  upon  the  claim  ia 
reconvention,  but  insists  that  the  only  issue  submitted  to  the  jury  besides  the 
claim  of  damages,  was,  whether  there  were  any  obstructions  in  the  hayou ; 
and  that  as  the  jury  have  found  this  fact  in  favor  of  the  defendant,  and  have 
decided  that  no  damages  have  been  sustained,  the  verdict  should  have  been  in 
his  favor,  leaving  the  abstract  legal  questions  upon  which  the  jury  passed  to  be 
determined  by  the  proper  forum,  whenever  a  decision  upon  them  may  become 
necessary. 
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We  concur  in  this  view  of  the  rights  of  the  defendant.  The  evidence  shows 
that  the  obstructions  complained  of  were  a  few  trees,  which  had  accidentally 
fallen  across  the  bayoUf  when  cut  down  for  cord-wood  by  his  slaves ;  that  as 
soon  as  the  state  of  the  weather  permitted,  his  overseer  had  them  removed, 
and  that  they  caused  no  injury  to  the  plaintiffs.  This  surely  shows  no  malice 
or  ill-will ;  and  we  cannot  recognize  in  the  plaintiffs  the  vague  and  indefinite 
right,  sanctioned  by  the  judgment  appealed  from,  to  enter  at  pleasure  his  land, 
without  his  consent  or  knowledge.  The  part  of  the  plantation  upon  which  the 
servitude  is  exercised  has  not  ceased  to  belo  )g  to  him,  and  his  rights  as  owner 
must  be  respected. 

Whenever  the  exercise  of  the  servitude  is  obstructed  the  plaintiffs  must  call 
upon  him  to  remove  the  obstructions,  and  may  compel  him  by  legal  process  to 
do  so.  Had  this  course  been  pursued,  it  is  evident  that  this  litigation  would 
have  been  prevented.  Si  la  succession  du  temps,  ou  quelque  accident 
impr6vu  avait  combl6  le  lit  des  eaux,  les  proprietaires  des  foods  inferieurs 
pourraient  6tre  contraints  d'en  faire  le  curage  chacun  dans  Tetendue  de  son 
domaine.  Pardessus,  Trait6  des  Servitudes,  p.  129,  ed.  1822.  The  plaintiffs 
have  not  the  right  to  widen  the  bayou,  as  the  witnesses  seem  to  believe.  This 
improvement,  if  necessary,  can  alone  be  made  by  the  police  jury,  upon  an 
adequate  compensation  to  the  defendant  for  the  damage  he  may  sustain  there- 
by. Arts.  768  and  770  of  the  Civil  Code,  upon  which  the  plaintiffs'  counsel 
relies,  relate  exclusively  to  conventional  servitudes.  Natural  servitudes  are 
laws  of  vicinage  and  necessity,  subject  to  different  rules.     Pardessus,  63,  66. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 
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Dkiggs  v.  Ballard. 

Where  a  sospenaive  appeal  is  allowed  to  a  party,  on  his  giving  bond,  with  surety,  in  a  cer- 
taiD  amount,  and  the  surety  does  not  sign  the  bond,  bat  writes  on  the  back  of  it  r  "  I  am 
sorely  for  the  appellant  for  costs  only  on  the  within  appeal  bond,  bat  not  for  the  principal," 
the  appeal  mast  be  dismissed  for  want  of  a  sufficient  bond. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J.  Radiff 
and  CowgiU,  for  the  appellant.  Codey,  for  the  defendant,  moved  to  dis- 
miss the  appeal,  citing  Code  of  Pract.  art.  574.  9  Rob.  39.  The  judgment 
of  the  court  was  pronounced  by 

Si.iDCi<L,  J,  The  defendant  obtained  an  order  of  appeal,  and  signed  an  ap- 
peal bond  for  $175,  the  amount  mentioned  in  the  order  of  court,  in  which  bond 
Fisher  is  named  as  surety.  Fisher  did  not  not  sign  the  bond  ;  but  on  the  back 
of  the  bond  his  signature  appears  to  a  memorandum  in  these  words:  *'  I  am 
security  ibr  fV.  B.  Driggs  for  costs  only  on  the  within  appeal  bond,  but  not  for 
the  principal.*'*  This  obfigation  is  too  vague  and  infoi*mal  to  satisfy  the  re- 
qnisitioDS  of  the  Code;  and  the  motion  to  dismiss  must  prevail. f 

Appeal  dismissed. 

*  The  judgment  was  in  favor  of  the  defendant  for  |^74,  with  interest  at  five  per  cent 
a  year,  for  less  than  five  months.  A  suspensive  appeal  was  allowed  to  the  plaintiff  ou  his 
giving  bond,  with  surety,  for  9175,  with  the  conditions  required  by  law. 

t  A  decision  was  rendered  at  the  same  time,  dismissing,  for  the  same  reason,  an  appeal 
by  the  defendant  in  the  case  of  Van  Renneelaer  v.  Driggs, 
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North  ct  al.  v.  Troxler  ct  aL 

Where  plaintiflB  sae  on  a  note  payable  to  their  order,  expressed  on  its  face  to  be  for  valae 
received,  claiming  the  privilege  of  vendors,  and  asking  for  a  sequestration  on  the  allega- 
tion that  the  note  was  given  for  merchandize  sold  to  defendants,  it  is  unnecessary  to  prove 
the  consideration  to  entitle  plaintiflb  to  a  jadgment  on  the  note.  The  allegation  is  only 
material  so  far  as  the  right  to  a  sequestration,  and  jadgment  for  a  privilege,  is  involved. 

APPEAL  from  the  District  Court  of  Iberville,  BurJc,  J.     W.  E.  Edwards^ 
for  the  appellaDts,  cited  2  La.  457.     4  La.  320.     Deblitux,  for  the  de- 
fendaots.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiffs  sued  upon  a  promissory  note,  annexed  as  part  of 
their  petition,  which  is  payable  to  the  order  of  the  plaintiffs,  and  expresses  on 
Its  face  to  be  for  value  received.  The  plaintiffs  further  claimed  a  vendor's 
privilege,  and  asked  for  a  writ  of  sequestration,  alleging  that  the  note  was 
given  for  goods  and  merchandize  sold  by  them  to  the  defendants.  The  de- 
fendants pleaded  the  general  denial.  They  also  pleaded  that  the  order  of 
sequestration  unlawfully  issued,  prayed  for  its  dissolution,  and  for  damages. 
The  court  decreed  the  dissolution  of  the  sequestration ;  and,  at  a  subsequent 
hearing,  the  court  gave  judgment  for  the  defendants  as  in  case  of  non-suit, 
upon  the  ground  that  having  alleged  the  consideration  of  the  note  to  have  been 
merchandize  sold,  the  plaintif&  were  bound  to  prove  such  consideration,  and 
had  failed  to  do  so. 

We  are  of  opinion  that,  under  the  pleadings,  it  was  unnecessary  for  the 
plaintiffs  to  prove  the  consideration,  in  order  to  entitle  themselves  to  judgment 
upon  the  note.  The  allegation  was  only  material  so  far  as  the  right  to  a  seques- 
tration and  decree  of  privilege  was  involved* 

It  is  therefore  decreed  that  the  judgment  of  the  court  below,  so  far  as  it 
dismissed  the  sequestration,  be  maintained ;  that,  in  other  respects,  the  judg- 
ment be  reversed ;  and  that  the  plaintiffs  recover  of  the  defendants  TroxUr 
and  BUlingSt  and  of  Louis  N.  Troxler  and  Charles  BillingSt  in  solido,  the  sum 
of  9^417  20,  with  interest  at  the  rate  of  eight  per  centum  per  annum  from 
the  17th  day  of  November,  1846,  until  paid ;  that  the  plaintiffs  pay  the  costs 
occasioned  by  the  order  of  sequestration,  and  that  the  residue  of  the  costs 
in  the  court  below,  and  those  of  this  appeal,  be  paid  by  the  said  defeudaats. 


Gaudet  v.  Gourd ain  et  al. 

Parol  evidence  is  admissible  to  prove  an  agreement  with  a  slave  to  emancipate  her,  and  tho 
execution  by  the  latter  of  her  part  of  the  contract.  Art.  1783  of  the  Civil  Code,  which 
aathorises  slaves  to  contract  on  their  own  account  for  their  emancipation,  subjects  those 
contracts  to  no  particalar  formality.  bThe  mle  contained  in  that  article  is  derived  from  tbo 
laws  of  Spain,  into  which  it  had  been  introdnced  from  the  civil  law,  and  mnst  be  inter* 
preted  with  as  as  it  has  nnilbrmly  been  onder  those  systems  of  jarispradence.  Per  Cu,ri^ 
am :  The  act  of  emancipation  most  be  in  writing  and  anthentic ;  bat  this  regulation  of 
public  order  has  nothing  to  do  with  the  contnu!t  under  which  the  right  to  be  emancipated  la 
acquired  by  a  slave. 

A  child  bom  of  a  woman  after  she  has  acquired  the  right  of  being  frco  at  a  future  time,  fbL« 
lows  the  condition  of  its  motlicr,  becoming]  free  at  the  time  fixed  for  her  enfranchisement. 
C.  C.  196. 
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APPEAL  from  the  Diatrict  Court  of  St.  James,  NickoUs,  J.     W.  Hall,      Gaudet 
for  the  appellant.    J,  /.,  and  A,  Romany  and  Berault,  fur  the  defend-    Qouromv. 
ants.    The  judgment  of  the  court  was  pronounced  bjr 

RosT,  J.  The  plaintiff,  who  sues  for  her  freedom,  has  appealed  from  the 
judgment  rendered  against  her  in  the  first  instance.  The  material  allegations 
of  her  petition  are  that,  the  defendant,  Jean  Gourdain^  purchased  her  mother 
and  the  two  children  she  then  had,  under  an  agreement  made  with  her  said 
mother,  that  he  would  emancipate  her,  and  retain  only  her  two  children  in 
bondage,  provided  she  paid  one  half  of  the  purchase  money ;  that  the  mother 
fulfilled  that  condition  before  the  petitioner  was  born,  by  paying  $220,  half  of 
the  amount  of  the  adjudication ;  that  from  the  5th  of  January,  1830,  the  day 
of  the  purchase,  the  plaintiflf^s  mother  enjoyed  her  liberty  under  that  agree- 
ment till  her  death,  which  occurred  in  1845 ;  that  the  plaintiff  was  born  in 
NoYember,  1831,  and  enjoyed  her  liberty  with  her  mother  from  that  time, 
without  any  opposition  or  hinderance  on  the  part  of  the  defendant. 

On  the  trial,  parol  evidence  was  offered  to  prove  the  agreement  alleged,  and 
its  execution  by  the  plaintiff's  mother.  It  was  objected  to  by  the  defend- 
ant's counsel,  on  the  ground  that  it  went  to  prove  a  contract  of  emancipation 
by  parol,  and  that  evidence  to  show  any  such  agreement  should  be  in  writing. 
The  court  sustained  the  objection  so  far  as  the  testimony  offered  was  intended 
to  prove  title,  but  subsequently  admitted  it  for  the  purpose,  says  the  judge,  *^of 
elucidating  the  question  whether  the  plointiff's  mother  had  really  enjoyed  her 
freedom  since  the  purchase  by  the  defendant,  or  whether  she  was  still  under 
bis  power  and  in  his  possession."  We  are  of  opinion  that  the  evidence  waa 
admissible  to  prove  the  agreement  and  its  execution. 

The  role  found  in  art.  1783  of  the  Civil  Code,  which  authorizes  slaves  to 
contract  on  their  account  for  their  emancipation,  subjects  those  contracts  to  no 
particular  formality.  It  is  derived  from  the  Spanish  laws,  into  which  it  had 
been  introduced  from  the  civil  law,  and  we  are  bound  to  give  it  the  interpreta- 
tion it  has  uniformly  received  under  those  systems  of  jurisprudence.  Partida 
3,  tic.  2,  law  8.     D.  (5.  1.)  1.  53,  do  Judiciis. 

It  is  undoubtedly  necessary  that  the  act  of  emancipation  should  be  in  writing 
and  authentic.  But  this  regolation  of  public  order  has  nothing  to  do  with  the 
contnct  under  which  the  right  to  be  emancipated  is  acquired  by  the  slaves. 
In  the  case  of  Mathews  v.  Boland  et  al.  5  Rob.  200,  the  only  written  evi- 
dence of  a  contract  for  emancipation  similar  to  the  one  alleged  in  this  suit,  was 
a  receipt  under  private  signature  showing  that  the  plaintiff  had  paid  for  his  free- 
dom. The  court,  on  that  evidence,  ordered  his  master  to  emancipate  him, 
provided  no  objection  existed  under  the  laws  regulating  the  emancipation  of 
slaves.  The  promise  and  payment  being  fully  proved  as  alleged  in  this  case, 
the  same  decree  would  have  been  made  m  favor  of  the  plaintiff's  mother,  if 
she  had  resorted  to  the  same  remedy.  The  promise  is  not  only  proved,  but  it 
Is  also  in  evidence  that  it  was  known  by  some  of  the  bidders  at  the  sale ;  that 
they  abstained  in  consequence  of  it  from  bidding  agaiost  the  defendant ;  and 
that  be  purchased  the  plaintiff's  mother  and  her  two  children  for  little  more 
than  half  of  the  price  he  was  prepared  to  give  for  them.  The  payment  was 
made  by  the  plaintiff's  mother  before  the  plaintiff  was  born,  and  she  acquired 
by  that  payment  a  legal  right  to  her  emancipation.  The  defendant  unjustly 
withheld  that  right  from  her,  and  cannot  be  permitted  to  make  his  own  wrong 
the  foundation  of  his  title  to  the  plaintiff.    The  child  born  of  a  wuinan  after 
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she  has  acquired  the  right  of  being  free  at  a  futare  day,  follows  the  condition 
of  its  mother,  and  becomes  free  at  the  time  fixed  for  her  enfranchisement,  even 
if  the  mother  should  die  before  that  time.     Civil  Code,  art  196. 

We  are  of  opinion  that  the  judgment  in  this  case  should  have  been  for  the 
plaintiffs,  and,  as  all  the  evidence  is  before  us,  we  will  close  the  controversy. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed.  It  is  fur- 
ther ordered  that  there  be  judgment  in  favor  of  the  plaintiff,  and  that  she  be 
forever  quieted  in  the  possession,  exercise,  and  enjoyment  of  her  liberty, 
against  all  claims  and  pretensions  of  the  defendants,  the  said  defendant,  Jean 
Gourdain,  paying  the  costs  in  both  courts. 


Leggo  et  ux.  V,  The  New  Orleans    Canal   and  Banking 

Company. 

A  document  porportiog  to  be  a  copy,  made  in  another  State  from  a  book  called  "  Miscellane- 
oas  Record,  Book  E,"  certified  under  the  seal  of  that  State,  of  a  deed  under  seal  for  cer- 
tain slaves,  appended  to  which  is  the  oath  of  the  sabscribing  witness  that  he  witnessed  the 
execation  of  the  mstrament,  and  saw  the  maker  deliver  it,  where  the  effect  of  snch  record, 
under  the  laws  of  the  State  in  which  it  was  made,  is  not  shown,  if  objected  to,  will  bo 
inadmissible.  The  original  deed,  being  under  private  signature,  and  presumed  to  be  in 
the  possession  of  the  party  unless  otherwise  accounted  for,  should  have  been  produced; 
the  copy  offered  was  but  the  copy  of  a  copy. 

APPEAL  from  the  District  Court  of  Iberville,   BurJc^  J.    Bennett,  for  the 
appellants.    Deblieux,  for  the  defendants.     The  judgment  of  the  court 
was  pronounced  by 

EusTis,  C.  J.  The  executory  proceedings  against  certain  slaves  mortgaged 
to  the  Canal  Bank  by  the  deceased  mother  of  the  plaintiff,  Esther  Leggo^ 
were  enjoined  at  her  instance,  on  an  allegation  that  the  title  to  said  slaves  vested 
in  her  under  a  provision  of  the  will  of  the  late  William  Scott,  who  died  ia 
the  State  of  South  Carolina,  and  that  her  mother  having  only  a  life  interest  in 
them  could  not  mortgage  them  to  the  detriment  of  her  right,  which  became 
absolute  on  the  death  of  her  mother.  The  district  judge,  being  of  opinioa 
that  there  was  a  want  of  proof  of  the  ideutity  of  the  slaves,  dissolved  the  in- 
junction, and  the  plaintitf  has  appealed. 

The  only  doubt  on  our  minds  in  weighing  the  evidence  was  as  to  the  suffi- 
ciency of  the  evidence  of  the  identity  of  one  of  the  slaves,  which  resulted 
from  the  similarity  of  name. 

A  bill  of  exceptions  was  taken  to  the  admission  of  a  document  offered  in 
evidence  hy  the  counsel  for  the  plaintiff.  It  purported  to  be  a  true  copy  froca 
a  book  called  Miscellaneous  Record,  Book  E,  page  186,  and  is  certified  under 
the  seal  of  the  State  of  South  Carolina.  The  original  appears  to  have  been  a 
deed  under  seal,  made  by  Thomas  A.  Oliver,  of  certain  slaves  to  Mrs.  Mary 
Bostick,  with  a  limitation  during  her  life  and  after  her  death  to  the  lawful 
heirs  of  her  body.  Appended  is  the  oath  of  the  subscribing  witness,  that  he 
saw  the  said  Thomas  A,  Oliver  deliver  the  within  instrument  and  witnessed 
the  execution  thereof.  The  district  judge  refused  to  receive  the  instrument 
offered  on  the  ground  that,  the  original  deed,  being  under  private  signature  and 
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in  the  poBsession  of  the  party  unless  otherwise  accounted  for,  and  the  copy       Ieogo 
offered  being  in  fact  a  copy  of  a  copy,  was  inadmissible  under  the  rules  of  law.  Kew  Orlkass 

We  think  the  judge  did  not  err  in  refusing  to  adroit  the  document  in  e?i-  Tj^jji?*/*  ^A^ 
dence,  the  effect  of  such  a  record  not  having  been  shown  under  the  laws  of  rAnr. 
South  Carolina.  There  is  a  discrepancy  in  the  dates,  which  shows  the  neces- 
sity of  caution  in  the  admission  of  pieces  of  evidence  which  the  law  does  not 
recognize  as  authentic.  The  date  of  the  record  is  auterior  to  that  of  the  exe- 
cution of  the  deed,  the  former  being  of  the  28th  of  May,  1624,  and  the  latter 
of  December  24th,  following.  Judgment  affirmed^ 


McMuLLEN   V,    JeWELIm 

Ab  amended  petition  may  be  received  even  after  the  trial  haa  commenced,  where  itf  only 
ohject  is  to  correct  a  mistake  in  the  name  of  the  plaintiff,  e.  g.  by  Bobatitating  Joseph  for 
John.  Per  Curiam :  Amendments  are  redacible  to  no  certain  rule ;  each  case  mast  be 
left  to  the  soand  discretion  of  the  court.  An  amendment  should  or  shonld  not  be  permit- 
ted as  it  will  tend  to  the  fartherance>of  jaatice  ;  provided  that  amendments  to  the  petition 
do  not  alter  the  sabstance  of  the  demand,  and  those  to  the  answer  be  not  of  a  dilatory 
kind.    C.  P.  419,  430. 

A  judgment  wUl  not  be  reversed  for  an  error  in  condemning  a  party  to  pay  a  small  portion 
of  the  costs,  for  which  he  was  not  liable,  unless  it  be  shown  that  the  error  was  brought  to 
the  notice  of  the  lower  court,  and- that  it  refused  to-correct  it 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  2.    Bailiff' 
and  CowgiU,  for  the  plaintiff.    Lacostc,  for  the  appellant.     The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  This  suit  was  brought  on  an  open  account  in  the  name  of  John 
7.  McMvUen*  The  account  annexed  to  the  petition  is  in  the  name  of  Joseph 
IT,  McMuUen.  An  exception  taken  by  the  defendant  to  the  first  service  of 
proces  made  upon  him,  was  sustained  by  the  court,  and  a  new  service  ordered 
and  made.  On  the  trial  cf  the  suit  the  plaintiff  obtained  leave  to  file  an  amend- 
ed petition  by  which  the  name  of  Joseph  T.  McMullen  was  substituted  to  that 
of  John  T.  McMullen.  To  this  a  bill  of  exceptions  was  taken  by  the  defend- 
ant, who  now  appeals  from  the  judgment  rendered  against  him  in  favor  of 
Joseph  T.  McMullen.  His  counsel  alleges  that  th«  judge  erred  :  fi':st,  in  al- 
alluwiog  the  amended  petition  to  be  filed,  afler  the  trial  had  commenced  ;  se- 
condly, in  condemning  the  defendant  to  pay  all  the  costs,  whereas  the  plaintiff 
should  have  been  adjudged  to  pay  those  made  in  the  service  of  the  first  citation, 
which  was  decreed  te  be  illegal. 

Amendments  are  reduceable  to  no  certain  rule.  £ach  particular  case  must 
be  left  to  the  sound  discretion  of  the  court ;  and  the  best  principle  is  that,  an 
amendment  should  or  should  not  be  permitted  to  be  made  as  it  would  best  tend 
to  the  furtherance  of  justice;  provided  that  the  amendments  made  to  the  petition 
do  not  alter  the  substance  of  the  demand,  and  that  those  made  to  the  answer 
be  not  of  the  dilatory  kind.  Code  of  Practice,  arts.  419,  420.  This  principle 
was  recognized  by  the  late  Supreme  Court  in  the  case  of  Debuys  v.  Mollere^ 
2  Mart  N.  S.  625.  It  has  been  invariably  acted  upob  ever  since ;  and  the 
application  it  received  in  La/anc^ev.  TcrrclU  12  La.  8,  is  decisive  against  tlie 
appellant. 
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McMuLtEN  It  may  be  that  there  was  error  in  condemniDg  the  defendant  to  pay  the  coats 
JawzLL.  ^^  ^°  illegal  citation.  Bnt  it  is  an  error  which  he  should  have  asked  the  infe- 
rior court  to  correct.  We  have  frequently  lieJd,  that  we  would  not  reverse 
judgments  pn  account  of  trifling  errors,  unless  it  was  shown  by  the  record  that 
those  errors  had  been  brought  to  the  uptipe  of  the  jadge,  and  that  he  had  re- 
fused to  correct  them.  We  deem  these  proper  cases  for  the  application  of  the 
legal  maxim,  Dt  minimis  non  curat  lex,  Hown  v.  Orailhe^  1  Ann.  Rep.  140. 
[See  also  Medley  v.  Voris,  2  A^n.  Rep.  140.  Afnis  v.  Merchauts  Ins.  Co,  lb. 
5SL4.  Angelloz  v.  RisolleU  lb.  651.  R.]  Had  this  last  rule  of  practice  been 
settled  for  as  long  a  period  as  that  concerning  amendments  in  pleadings,  we 

would  have  allowed  tjie  appellee  the  damages  he  claims.    But  as  the  appellant 
piay  not  have  been  aware  of  its  existence,  we  wili  simply  affirm  the  judgment* 

I  Judgment  affirmed^ 


m 


Porter  r.  Barrow, 

In  caae  of  the  breach  of  a  contract  from  motives  of  interest,  tbe  party  by  wbonj  it  is  broken 
will  be  liable  for  sach  damage  as  might  bave  been  foreseen,  as  well  as  for  tbat  which  waa 
tbe  direct  and  immediate  conaeqaence  of  tbe  breach ;  bnt  for  no  more.    C.  G.  1928. 

The  allowance  of  interest  finoip  judicial  demand  on  the  amonnt  of  damages  recovered  for 
(he  breach  of  a  contract,  is  within  tbe  discretion  of  the  court. 

APPEAL  from  the  Pistrict  Court  of  Terrebonne,  Rffndall%  J.     Beatty^ 
for  the  plaintiff.  Belcher  and  C  A.  Johnson,  for  the  appellant.  The  judg- 
ment of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  for  damages,  for  the  breach  of  a  contract 
for  the  sale  of  five  hundred  hogsheads  of  sugar  on  the  defendant's  plantation 
aituated  on  the  bayou  Lafourche.  Samples  of  the  crop  were  delivered  to  the 
plaintiff,  and  the  sugar  was  deliverable  from  the  Ist  to  the  15th  of  March,  1845, 
on  the  plantation,  the  contract  having  been  made  in  New  Orleans.  There  was 
%  verdict  ip  favor  of  the  plaintiff  for  |>4,675,  and  the  defendant  has  appealed. 

Under  the  rule  which  this  court  has  adopted  ip  the  case  of  Arroicsmith  ▼. 
(rordon  et  al,n  ante  p.  105,  in  which  the  provisions  of  opr  Code  pn  the  subject  of 
damages  have  beep  fully  consideredi  we  can  find  no  warrant  in  the  evidence 
for  the  whole  amount  of  damages  allowed  by  the  jury.  The  estimate  of  the 
value  of  the  sugar  based  on  samples  which  had  been  for  a  month  separated  and 
in  all  probability  kept  in  a  dry  place,  is,  as  we  consider,  not  a  safe  standard  of 
the  value  of  the  sugar  in  hogsheads. 

Giving  the  plaintiff  the  benefit  of  the  market  price  of  the  article  at  the  time 
pf  the  breach  of  the  contract,  with  such  other  indemnity  as  we  are  authorized 
to  grant,  the  verdict  cannot  be  austained. 

We  think  that  the  breach  of  the  contract  was  designed  from  some  motive  of 
interest,  apd,  under  article  11928  of  the  Code,  the  defendant  is  liable  for  such 
damages  as  might  have  been  foreseep,  aa  well  as  for  those  which  were  the  di- 
rect and  immediate  consequence  of  the  breach,  but  for  no  more. 

The  market  price  of  sugar  at  the  time  of  the  defendants  default  we  fix  at 
ih  cents  per  pound,  which  will  give  the  sum  of  $1,875.  The  charges  for  ex- 
penses to  which  the  plaintiff  was  subjected,  to  the  amount  of  $90,  the  jury  was 
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jnsti6ed  io  allowiDg.    We  coneider  it  to  be  within  our  discretion  to  allow  the 
plaintiff  interest  from  the  judicial  demand. 

The  judgment  appealed  from  is  therefore  reversed,  and  judgment  rendered 
in  favor  of  the  plaintiff  against  the  defendant  for  $1,965,  with  interest  from 
judicial  demand,  and  costs  incurred  in  the  court  below ;  those  of  the  appeal  to 
be  paid  by  the  plaintiff  and  appellee. 
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PoRTKa 
V. 

Baebow. 


BoETo  t;.  Lainb. 

Clftims  for  board  and  lodging,  are  not  cues  in  which  the  continnonsnets  of  the  f  apply  can  ef 

feet  the  coone  of  preicription.    C.  C.  3499, 3500. 
Beoonventional  demands  are  not  exceptiona  within  the  meaning  of  the  rale,  Qua  Umparalia 

tntU  iid  agenduMj  perpetua  sunt  ad  exciptendum.    The  rale  must  be  restricted  to  excep- 

tiont  necejs&rily  attached  to  and  inseparable  from  the  demand. 

APPEAL  from  tha  District  Court  of  Lafourche  Interior,  RandaU^  J. 
Beatty,  for  the  plaintiff.  Cole,  for  the  appellant.  The  judgment  of  the 
court  was  pronounced  by 

SuDELL,  J .  This  action  is  brought  to  recover  the  amount  of  two  sums  of 
money  alleged  to  have  been  loaned  to  the  defendant,  less  a  certain  credit  which 
the  plaintiff  allows  for  a  payment  on  account  more  than  sufficient  to  pay  the  ear- 
lier loan.  The  defendant  in  his  answer  acknowledges  the  receipt  of  the  sums 
mentioned  in  the  petition,  but  alleges  that  they  were  not  loans,  but  payments 
of  a  debt  for  boarding  the  plaintiff  during  a  long  series  of  years.  To  establish 
the  second  loan,  which  is  the  principal  item  of  the  plaintiff's  claim,  he  offered 
in  evidence  a  check  given  by  him  to  the  defendant,  and  which  was  proved  to 
have  been  paid,  by  the  cashier  of  the  bank  upon  which  it  was  drawn,  to  the  de- 
fendant. It  is  very  true,  as  urged  by  the  defendant,  that  in  a  suit  for  money  lent 
it  is  not  sufficient  to  show  that  the  plaintiff  delivered  money  or  a  bank  check  to 
the  defendant ;  for  this,  primd  faciei  is  only  evidence  of  the  payment  by  the 
plaintiff  of  a  debt  antecedently  due  to  the  defendant.  But  the  plaintiff  has 
gone  fiirther,  and  proved  the  acknowledgments  of  the  defendant  to  the  cashier 
that  it  was  a  loan.  This  testimony  the  district  judge  believed ;  and  as  the 
character  of  the  witness  was  unimpeached,  we  feel  bound  to  consider  the  fact 
of  the  loan  as  proved* 

The  court  below  allowed  the  defendant  credit  fi>r  one  year's  board,  and  re- 
jected the  claim  of  the  defendant  for  the  antecedent  time,  considering  the  claim 
barred  by  prescription.  We  may  remark  that,  independently  of  the  objection 
of  prescription,  the  testirooney  adduced  by  the  defendant  is  not  very  satisfacto- 
ry. But  however  this  may  be,  the  plea  of  prescription  was  unquestionably 
maintainable.  It  is  not  a  case  in  which  the  continuousness  of  the  supply  or 
service  can  be  considered  as  effecting  the  course  of  prescription.  The  claims 
of  inkeepers  and  such  others  for  lodging  and  board  which  they  furnish,  is, 
with  several  other  causes  of  action,  classed  under  the  prescription  of  one  year 
bj  article  3499  of  the  Code ;  and  the  succeeding  article  declares  that,  in  the 
casee  so  enumerated  the  prescription  takes  place  although  there  may  have  been 
a  regular  continuance  of  supplies,  or  of  labor  or  other  service. 

The  defendant  however  urges  that,  even  if  his  claim  beyond  the  last  year 
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BoBTo  was  effected  by  prescription,  he  is  still  entitled  to  use  it  as  a  means  of  defence, 
LAiifE.  under  the  rule  Q^(e  temporalia  sunt  ad  agendum^  sunt  ad  exdpiendumperpetua^ 
We  have  already  had  occasion  to  consider  this  rule,  and  were  of  opinion  that 
it  must  be  restricted  to  those  exceptions  which,in  the  language  of  the  commen- 
tators, are  "  visceraUs** — necessairement  atlachees  d  V actum  et  inseparables  dc  la 
demande.  A  case  in  point  is  put  by  Troplong,  in  his  Treatise  upon  Prescrip- 
tions, no.  833.  Pierre  reclame  k  un  journalier  le  paiement  d'une  obligation.  Celui- 
ci  excipe  de  quelques  salaires  qu'il  pretend  lui  £tre  dta.  Ce  moyen  de  defense 
n'est  pas  une  exception  yisc6rale  tendant  ^  saper  les  fondemens  de  la  demande 
principale.  C*est  une  demande  recoventionelle  et  r6ciproque,  qui  tend  k  une 
compensation  et  qui  laisse  subsister  Taction  du  demandeur.  EUe  n*est  done  paa 
recevable  si  elle  est  faite  hors  du  temps  de  la  prescription.  La  rdgle  Qum  tern- 
poraliai  etc,  n'est  pas  faite  pour  elle,  sans  quoi  ce  serait  un  moyen  detourne  de 
rendre  les  actions  perp6tuelles,  et  de  detruire  les  prescriptions  ^tablies.  See 
also  Girod  v%  Creditors,  2  Annual  Rep.  p.  546. 

Judgment  nffirmed. 


Succession  op  Hargis. 

The  settlement  of  dowry  must  be  shown  by  the  marriage  contract 
A  grandfather  is  incompetent  as  a  witness  for  bis  grandchild.    C.  C.  2360. 
A  receipt  execated  by  a  wife,  assisted  by  her  husband,  acknowledging  the  receipt  by  the 
hasband  of  the  proceeds  of  paraphernal  property,  is,  primd  facief  soflScient  against  the 
heirs  of  the  hasband ;  bnt  where  the  succession  of  the  latter  is  insolvent,  the  evidence  ad> 
dnced  by  the  wife,  in  opposition  to  creditors,  mast  be  conclasive. 

APPEAL  from  the  District  Court  of  Lafourche  Interior,  Randall,  J*     CoU^ 
for  the  appellant.    Bealty,  contr^.    The  judgment  of  the  court  was  pro- 
nounced by 

KosT,  J.  The  appellant  is  the  widow  of  the  deceased,and  claims  to  be  placed 
on  the  tableau,  as  a  privileged  creditor,  for  the  sum  of  $400,  as  a  dowry  received 
from  her  grandfather  Pierre  Theriot,  which  was  paid  to,  and  received  by,  her 
said  husband  Thomas  Hargis;  and  for  the  further  sum  of  $578  received  by  her 
said  husband  for  the  opponent,  from  the  succession  of  her  mother. 

The  only  evidence  offered  by  the  opponent  in  support  of  these  claims,  was 
two  documents.  One  of  these  is  a  declaration  made  under  oath  by  Pierre 
Theriot  before  a  notary  and  two  witnesses,  in  which  he  states  that,  about  seven 
years  before,  he  had  given  in  dowry  to  the  appellant  a  sum  of  $400,  which  he 
delivered  to  her  husband.  The  other  document  is  an  act  of  release,  executed 
by  the  appellant,  assisted  by  her  husband,  in  favor  of  her  father,  in  which  she 
states  that,  in  an  act  of  partition,  executed  before  the  parish  judge,  of  the  suc- 
cession of  her  deceased  mother,  her  share  was  ascertained  to  be  $578,  and  she 
acknowledges  that  her  father  has  theretofore  paid  that  amount  to  her  husband, 
and  releases  her  father  from  all  further  liability. 

The  court  below  did  not  err  in  dismissing  this  opposition.  The  settlement  o£ 
the  dowry  must  be  shown  by  the  marriage  contract,  and  the  payment  of  it  to 
the  husband  by  legal  evidence.  The  grandfather  of  the  opponent  was  not  a, 
competent  witness  to  prove  either  of  these  facts.     Civil  Code,  art.  2260. 

The  acknowledgment  in  the  receipt  given  by  the  husband  and  wife  for  tHo 
proceeds  of  paraphernal  property,  would  perhaps  be,  primd  facie,  sufficieot 
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against  the  heirs  of  the  husband;  but  the  snccession  is  shown  to  be  insolvent, 
and,  in  opposition  to  creditors,  the  evidence  adduced  by  the  wife  in  support  of 
her  claims  must  be  conclusive.  Judgment  affirmed* 
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SUCCCSSlOlf 

or 
Haroi*. 


Bird  v,  Barrow. 

Wbere  a  plaintiff  alleges  his  residence  and  that  of  tbe  defendant  to  be  in  a  particular  parisb, 
and  the  defendant,  after  a  judgment  by  default  against  bim,  answers  denying  specially  that 
the  plaintiff  was  a  resident  of  the  same  parish  with  himself,  and  setting  up  a  claim  in  re* 
coDvention,  evidence  to  prove  the  residence  of  the  plaintiff  to  be  as  alleged  in  the  answer 
cannot  be  excluded  on  the  ground  that,  the  exception  to  plaintiff's  residence  was  a  dilatory 
one,  which  should  have  been  made  in  limine  Htis,  Per  Curiam :  The  allegation  in  the  an* 
iwer  that  defendant's  residence  was  in  a  different  parish,  was  not  a  plea  interposed  to  re- 
tard the  suit,  which  cannot  be  set  up  after  a  judgment  by  default ;  but  an  averment  neces- 
sary to  be  made  and  substantiated,  to  enable  the  defendant,  under  the  stat.  of  20  March, 
1839.  sec.  7,  to  institute  a  demand  in  reconvention,  though  not  necessarily  connected  with,  or 
incidental  to,  tiie  main  cause  of  action.  The  allegation  is  a  plea  to  the  merits,  and  neces- 
sary to  give  jurisdiction  to  tbe  court  of  the  reconventional  demand. 

APPEAL  from  the  District  Court  of  Terrebonne,  Randall,  J.      Beatty, 
for  the  plaintiff.     C  A.  Johnson^  for  the  defendant.    The  judgment  of 
the  court  was  pronounced  by 

KiivG,  J.  The  plaintiff  instituted  this  suit  upon  a  draft,  and  in  his  petition 
averred  his  residence,  as  well  as  that  of  the  defendant,  to  be  in  the  parish 
of  Terrebonne.  After  the  entry  of  a  default  the  defendant  filed  an  an- 
swer, in  which  he  denied  specially  that  the  plaintiff  was  then,  or  at  the 
time  of  filing  his  petition,  a  resident  of  Terrebonne,  and  averred  that  he 
was  a  resident  of  the  parish  of  Lafourche  Interior.  He  further  pleaded  a 
general  denial,  and  claimed  in  reconvention  from  the  plaintiff  and  one  Field, 
insolido,  $1,500,  being  the  value  of  thirty  one  hogsheads  of  sugar  delivered 
to  Bird  and  Field  to  be  transported  by  them  as  freight  to  Field'f  mills,  and 
which  through  their  carelessness  and  neglect  were  lost.  On  the  trial  in  the 
court  below  he  offered  to  prove  the  residence  of  tbe  plaintiff  to  be  as  alleged 
in  the  answer.  The  evidence  was  objected  to,  on  the  ground  that  the  ex- 
ception to  the  plaintiff's  residence  was  a  dilatory  plea,  and  should  have 
been  made  in  limine  litis.  The  objection  was  suRtained,  and  the  defendant 
excepted  to  the  opinion  of  the  judge.  A  judgment  was  rendered  in  favor 
of  the  plaintiff  for  the  amount  of  the  draft,  and  the  reconventional  demand 
was  dismissed  as  in  case  of  non-suit.  From  the  judgment  dismissing  the 
claim  in  reconvention  the  defendant  has  appealed. 

The  district  judge,  in  our  opinion,  erred  in  rejecting  the  evidence  offered 
to  prove  the  residence  of  the  plaintiff  to  be  in  the  parish  of  Lafourche  In- 
terior. The  7th  section  of  the  act  of  1839,  p.  164,  authorizes  the  defendant, 
when  he  resides  in  a  different  parish  from  the  plaintiff,  to  institute  a  de- 
mand in  reconvention  against  the  latter,  although  such  demand  be  not  neces- 
sarily connected  with,  nor  incidental  to,  the  main  cause  of  action.  The  alle- 
gatton  in  the  defendant's  answer  that  the  plaintiff's  residence  was  not  as 
averred  in  his  petition,  but  was  in  a  different  parish,  was  not  a  plea  inter- 
posed to  retard  the  progress  of  the  suit.  It  was  necessary  that  the  aver- 
meot  should  be  made  and  substantiated  by  proof,  in  order  to  enable  the  de- 
fendant to  avail  himself  of  the  right  accorded  to  him  by  the  act  of  1839,  of 
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Bird  iDstituttng  his  recoDTentional  demand.  The  plea  was  intended  to  defeat  the 
Babbow.  plaintiff's  claim,  and  to  enable  the  defendant  to  obtain  a  judgment  in  re- 
convention. When  the  plaintiff's  residence  is  denied  for  that  purpose  it 
cannot  be  regarded  as  a  dilatory  exception,  which  the  defendant  is  probi- 
bited  from  pleading  after  a  judgment  by  default,  but  is  essentially  a  plea  to 
the  merits,  and  on  averment  necessary  to  give  jurisdiction  to  the  court  of 
his  reconventional  demand. 

We  can  only  relieve  the  defendant  from  the  judgment  dismissing  his  de- 
mand in  reconvention,  that  being  the  only  judgment  appealed  from. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  dismissing 
the  reconventional  demand  of  the  defendant,  be  reversed.  It  is  further  or- 
dered that  the  cause  be  remanded  for  a  new  trial  according  to  law,  with 
instructions  to  the  district  judge  to  permit  the  defendant  to  prove  the  al- 
legations of  his  answer ;  the  plaintiff  paying  the  costs  of  this  appeal. 


Adams  et  al.  v.  Lear  et  al. 

Where  a  mortgagee  transfen  to  <lifferent  pereoos  portioDB  of  the  mortgage  debt,  they  will  bo 
entitled  to  payment,  pro  rata,  out  of  the  property  mortgaged;  no  preference  reialtf  fitim 
any  difference  in  the  dates  of  the  transfera. 

APPEAL  from  the  District  Court  of  Ascension,  BurJc,  J.  llsUy,  for  the 
plaintiffs,  cited  Florance  v.  N.  O,  Navigation  Co.  1  Rob.  224.  Perkins 
▼.  Camphelly  5  Mart.  N.  S.  149.  Hermann  et  al.  v.  Ffister,  2  La.  456.  Pep- 
per y.  Dunlap,  16  La.  169.  C.  A.  Johnson,  for  the  appellants.  The  judg- 
ment of  the  court  was  pronounced  hy 

Slidell,  J.     The  facts  of  this  case  are  stated  by  the  counsel  for  the  de. 
fendants,  as  follows : 

•»0n  the  16th  February,  1842,  Thomas  Cottman  sold  to  Thomas  B.  Scott,  a 
plantation  and  slaves,  in  the  parish  of  Ascension,  for  the  sum  of  $43,000.  In 
the  act  of  sale  certain  mortgages  are  set  forth,  which  Scott  assumed  in  part 
payment  of  the  price,  while  for  the  balance  of  $12,280,  payable  in  five  annual 
instalments,  he  furnished  his  five  notes  to  Cottman^s  order.  The  mortgages 
assumed,  were,  one  in  favor  of  the  Bank  of  Louisiana,  and  anotlier  in  favor  of 
the  Canal  Bank ;  the  former  is  stated  in  the  act  of  sale  to  amount  to  $19,850* 
and  the  latter  to  $10,000.  Scott  having  failed  to  meet  his  engagements  towards 
these  banks,  they  provoked  a  sale  of  the  property,  which  took  place  on  the  firtft 
Saturday  of  October,  1845.  It  further  appears  that  after  the  payment  of  these 
claims  of  the  banks,  there  remained  in  the  hands  of  the  sheriff  a  balance  of 
the  price  of  adjudication  of  $6,264  91,  which  he  deposited  in  court,  for  dis- 
tribution among  the  holders  of  the  mortgages,  subsequent  to  those  of  the  banks. 
Of  the  series  of  notes  mentioned,  three  are  admitted  to  be  outstanding,  and  to 
belong,  the  third  and  fourth  to  the  defendant,  John  Lear,  and  the  fifth  to  Minor 
Kenner.  Lear  and  J^enn^r  obtained  leave  by  ex  parte  orders  of  court,  to  with- 
draw the  fund  deposited  by  the  sheriff,  on  furnishing  bond  and  security  for  its 
forthcoming  on  a  final  partition  between  all  the  parties  in  interest.  The  pre- 
sent plaintiffs  claim  to  share  in  this  fund,  upon  grounds  set  up  in  their  petition^ 
as  follows:   That  the  amounts  stated  in  the  act  of  sale  from  Cottman  to  ScoU^ 
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as  dne  by  the  former  to  the  banks,  are  incorrectly  stated ;  that  the  sum  really  Adams 
due  was  less  by  about  93,000,  than  what  appeared  by  the  act  of  sale ;  that  this  Lbar. 
balance  no  longer  doe,  aa  was  first  supposed,  to  the  banks,  was  cooseqaent- 
ly  payable  to  Cottman^  and  that  Cottman  assigned  to  them  this  balance. 
The  plaintiffs  then  claim  that  the  fund  deposited  in  the  court  be  divided  pro 
rata  between  themselves  and  the  defendants,  who  are  holders  of  the  three 
Dotea  above  mentioned.  It  is  admitted  in  the  statement  of  facts  that,  the 
notes  held  by  defendants  were  transferred  to  them  before  maturity,  and  be- 
fore the  assignment  made  to  plaintiffs  as  set  up  in  their  petition.  The  court 
below  ordered  the  fund  to  be  distributed  pro  rata  between  the  plaiotifTs  and 
defendants,  and  defendants  have  taken  this  appeal.** 

The  ground  upon  which  the  appellants  claim  the  reversal  of  the  judg- 
ment 18  **that  Cottman,  to  whom  the  balance  afterwards  assigned  to  plain- 
tiffs reverted  on  its  being  found  that  it  was  not  due  to  the  banks,  could  not 
himself  have  come  into  competition  with  defendants,  holders  of  the  notes 
previously  transferred  to  them ;  that  he  could  not  assign  a  greater  right  than 
he  himself;  had  and  that  for  this  reason  the  whole  fund  should  be  awarded  to 
the  defendants  in  proportion  to  their  claims.*' 

The  claim  assigned  to  the  plaintiffs  was  a  portion  of  the  price  of  the 
plantation,  as  well  as  the  notes  transfen'ed  to  the  defendants;  and  the 
mortgage  was  given  to  secure  the  whole  price  without  constituting  a  priority 
iofavor  of  the  notes.  It  is  not  shown  that  when  Co^^nan  transferred  the  notes 
to  the  defendants  he  transferred  them  with  a  right  of  preference ;  and  tiie  fact 
that  the  transfer  to  the  plaintiffs  of  another  portion  of  the  price  was  made 
subsequently  to  the  transfer  of  the  notes,  does  not  in  law  postpone  the  se- 
cond transferree.  Being  equally  protected  in  the  hands  of  the  mortgagee 
and  transferror,  the  several  portions  of  the  price  continues  to  be  equally  pro- 
tected in  the  hands  of  the  respective  transferrees,  in  the  absence  of  stipula- 
tions to  the  contrary.  This  doctrine  of  equality  has  been  frequently  recog- 
nised. See  Florance  v.  Orleans  Navigation  Company ^  1  Rob.  224.  Pepper 
V.  Dunlap,  16  La.  Rep.  225.  Lorsque  le  creaocier  privilegie  a  ced6  son 
droit  ^  diff6rens  cession naires,  porteurs  de  titres  successifs,  ils  concourent  entre 
eux  et  ne  peuvent  se  prevaloir  de  la  date  de  ces  titres  pour  pretendre  une 
preference  les  uns  sur  lea  autres.    Troploag,  Priv.  et  Hypoth.  §  366. 

'  Judgmtnt  affirmed. 


^^I^^0t0^^^^^^^^^^^^^^^^^^0^0>lj^^0^t^tj^f^^^»,^^^t^^^t^^^l^^^^k^%^<l^^l^^^^t^^^%^^0<'^9 


Valega  r.  Broussaed. 

Wbere  a  new  trial  has  been  granted  to  a  party  to  enable  him  to  eatablifh  a  fact  by  the  evi- 
dence of  a  certain  witness,  and  this  witness  is  not  prodaced  on  the  second  trial,  nor  his 
absence  accoanted  for,  no  other  trial  will  be  granted  to  the  same  party,  to  enable  him  to 
prore  the  same  fact,  though  applied  for  on  the  gronnd  of  newly  discovered  evidence,  and 
BQppotted  by  an  affidavit  of  the  applicant  in  which  a  different  witness  is  nsmed  as  one  by 
whom  the  fact  is  expected  to  be  proved.  Dae  diligence  was  not  used  to  procure  the  evi- 
dence. 

APPEA.L  from  the  District  Court  of  West  Baton  Rouge,  Voorhies,  J.    La^ 
5auv6,  forthe  appellant     H^rrcm,  for  tiie  defendant.     The  judgment  of 
the  coart  was  pronounced  by 
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Valkoa  KiKO,  J,    This  suit  is  instituted  to  rescind  the  sale  of  a  slavOt  on  the  ground 

Broussaxd.  ^^^^  ^^  slave  was  in  the  habit  of  running  away.  The  cause  was,  at  different 
times,  submitted  to  two  juries,  and  both  trials  resulted  in  verdicts  for  the  de- 
fendant. From  the  judgment  rendered  upon  the  last  verdict  the  pluntiff  has 
appealed.  ^ 

The  plaintiff  moved  for  a  new  trial  in  the  court  below,  on  the  grand  of  new- 
ly discovered  evidence ;  and  in  his  affidavit  named  a  witness  by  whom  he 
expected  to  prove  that  the- slave  ranaway  from  the  defendant  while  in  the  pos- 
session and  ownership  of  the  latter^  and  remained  absent  for  several  days.  The 
motion  was  overruled,  and  we  think,  under  the  circumstances  of  this  case,  cor- 
rectly. The  plaintiff  had  applied  fbr  and  obtained  a  new  trial  after  the  first 
verdict  against  him,  upon  the  ground  that  a  different  witness  would  prave 
the  same  fact.  That  witness  was  not  produced  on  the  second  trial,  and  the 
failure  to  produce  him  is  not  accounted  for.  The  cause  had  been  pending 
for  more  than  two  years  before  the  second  trial.  These  facts  justified  the  con- 
clusion of  the  judge  thai,  due  diligence  had  not  been  used  by  the  plaintiff  to 
procure  his  evidence. 

On  the  merits  the  testimony  is  not  such  as  to  authorize  us  to  disturb  the 
judgment,  after  two  juries  have  passed  upon  the  facts,  and  have  concurred  in 
their  verdicts.  Judgment  afirtned* 
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Gentile,  Adnainistnitor  v.  Foley,.  Adminifrtrator. 

A  jadgment  of  interdiction,  executed  nearly  thirty  yean  previously,  in  the  presence  of  the 
party  interested,  and  of  his  wife  and  relations,  witboat  any  kind  of  opposition,  and  onder 
which  property  has  been  purchased  by  third  persons  in  good  faith,  will  not  be  annulled  be- 
cause no  record  evidence  of  citation  or  of  the  appearance  of  ihe  party  is  to  be  found  in  the 
ofBce  where  it  should  have  been  preserved.  Per  Curiam  :  In  oonseqoeDce  ef  the  noto- 
rious want  of  care  in  the  preservation  of  the  public  records  in  the  countiy  parisbea,  the 
absence  of  such  record  evidence,  when  applied  to  ancient  proceedings,  raises  but  a  remote 
ppesamption,  and  ono  which  must  be  held  subordinate  to  the  violent  legal  presaioption 
<li«t,  the  judge  before  whom  the  proceedings  were  had  did  his  duty. 

After  twenty  years,  there  is  a  presaaaption  in  favor  of  every  judicial  tribunal,  acting  within 
its  jaosdiction,  that  all  persons  concerned  had  due  notice  of  its  proceedings. 

APPEAL  from  the  District  Couit  of  Assumption,  Randall^  J.  W.  HalU 
for  the  appellant,  cited  Bernard  v.  I^ignaud^  1  Mart.  N.  S.  9.  Stafford 
w.  Stafford^  lb.  551.  Stgur  v.  PeUerin^  16  La.  67.  Btatty^  for  the  defeo- 
dant,  eked  C.  P.  612.  Lalanne  v.  Moreau,  13  La.  431.  Ball  v.  Ball,  1.5  La, 
177.  Code  of  1608,  book  1,  tit.  9,  p.  80.  The  judgment  of  the  court  was 
|ifon(MHiced  by 

RosT,  J.  In  1816,  Francois  Htbert,  being  then  a  married  man,  was  inter- 
dicted by  a  judgment  of  the  Court  of  Probates.  Joseph  HtberU  his  brother, 
was  appointed  his  curator,  and  caused  a  judicial  sale  of  all  his  property  to  be 
made.  No  opposition  was  ever  made  to  the  proceedings,  nor  to  the  sale  of  the 
property  by  the  wife  of  Francois  UtherU  by  himself,  or  by  any  of  his  relatioDs. 
In  1844,  he  died,  and  the  plaintiff  was  appointed  administrator  of  his  succes- 
sion. Soon  after  Joseph  Htbert  alao  died,  and  the  defendant  is  the  administra- 
tor of  his  succession.  The  plaintiff  sues  him  in  that  capacity  to  annul  the 
judgment  of  interdiction,  on  the  ground  that  Francois  liCbert  was  not  cited. 
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that  he  wu  notrepreseDted  in  the  proceediDgs,  and  that  the  evidence  on 'Which 
the  jadgment  was  rendered  was  received  ex  parte.  The  judgment  in  the 
court  below  was  for  the  defendant,  and  the  plain  tiff  appealed. 

We  take  the  cnratorship  of  minors  and  persons  insane  to  be  a  personal  trust, 
which  does  not  descend  to  the  legal  representatives  of  the  curator  after  his 
death.  His  succession  is  liable  for  all  damages  resulting  from  maladministra- 
tion; but  we  are  not  prepared  to  say  that  his  administrator  has  capacityto  stand 
in  judgment  in  a  case  like  this.  If  he  had  capacity,  we  could  not,  under  the 
rales  of  evidence  by  which  the  courts  of  this  State  have  been  governed  ever 
since  the  country  became  an  integral  part  of  the  United  States,  annul,  at  this 
/ate  day,  an  executed  judgment  on  the  grounds  alleged.  Tagiaseo  ei  al,  v. 
MolmctrVs  Heirst  9  La.  512. 

The  only  evidence  of  the  want  of  citation  and  appearance  is  that,  no  record 
evidence  of  these  facts  can  now  be  found  in  the  office  where  it  should  have 
been  preserved.  We  have  said,  lin  similar  cases,  that,  in  consequence  of  the 
ootorioiis  want  of  care  in  the  preservation  of  public  records  in  the  country 
parishes,  evidence  of  this  description,  when  applied  to  ancient  proceedings, 
raises  but  a  remote  presumption,  which  we  would  hold  to  be  subordinate  to  the 
violent  legal  presumption  that,  the  judge  before  whom  those  proceedings  were 
had  did  his  duty.     Cfibsonv.  Foster  and  Mee$e,  2  Ann.  Rep.  503. 

After  twenty  years,  the  presumption  is  made  in  favor  of  every  judicial  tri- 
bunal acting  within  its  jurisdiction,  that  all  persons  concerned  had  due  notice 
of  its  proceedings.  1  Greenleaf,  Evid.  no.  19.  Brown  v.  J^ood^  17  Mass.  68. 
The  judgment  in  this  case  was  executed  «nearly  thirty  years  ago,  in  presence 
of  the  party  interdicted,  his  wife  and  bis  relations,  without  opposition  of  any 
kind.  The  purchasers  of  the  property  sold  under  it  have  paid  for  it  in  good 
&ith ;  and  it  is  our  duty  to  presume,  against  mere  probabilities,  that  the  law 
complied  with  in  its  rendition,  if  not  strictly  in  form,  at  least  in  substance. 

Judgment  affirmed. 
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The  Union  Bank  op  Louisiana  v.  Smith. 

Where,  snbteqaently  tp  the  ■eimre  under  a  fi-fa.  and  advertizementof  the  property  for  sale 
at  the  coart  houe  of  the  pariih,  the  coart  hooao  is  removed,  under  the  provisions  of  a  spe- 
cial law,  to  another  place,  the  advertisement  which  had  been  posted  ap  at  the  old  coart 
hooae  shoald  be  removed  to  the  new,  and  the  sale  be  made  at  the  latter.  C.  P.  664.  Stat  5 
March,  1643.  After  the  new  seat  of  jostice  was  selected,  and  a  coart  hoase  provided  there, 
it  became  the  only  place  at  which  sales  nnder  execution  coold  be 'legally  made. 

Where  a  defendant  in  u^anction  prays  for  its  dissolution,  and  that  the  principal  and  C.  M., 
his  snrety,  be  condemned,  in  iciido,  to  pay  interest  and  damages,  and  it  appears  from  the 
boBid  that  J.  J.,  and  not  C.  M.,  was  surety  on  it,  jadgment  may  be  rendered  against  the  party 
really  bound  aa  surety.  Under  sec  3  of  the  stat  of  25  March,  1831,  it  was^ufBcient  to  show 
who  was  the  real  surety  on  tiie  bond,  to  authorise  a  judgment  against  him. 

APP£AL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J.     Cooley^  for 
^e  plaintiflb.    Hudson^  for  the  appellant.    The  judgment  of  the  court 
was  pronounced  by 

Kiire,  J*.  The  Union  Bank  issued  hjiefijacias  upon  a  judgment  obtained 
agaiiMt  the  defendant.  Smithy  in  virtue  of  which  the  sheriff  seized  two  slaves  of 
the  latter,  and  advertized  them  on  the  5th  of  July,  for  sale  at  the  court  house 

*£caTia,C.  J.,  did  not  sit,  being  interested. 
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Unioh  Baitk  of  the  parish  of  Pointe  Coupee,  on  the  7th  of  Augustt  1847.  The  defendant 
Smith.  instituted  this  action  to  enjoin  the  execution  of  the  writi  on  the  ground 
that  the  sheriff,  without  authority  of  law,  was  about  to  sell  the  slaves  seized  at  a 
place  diflfereot  from  that  named  in  the  original  adveitizement.  The  injunction 
was  dissolved,  and  the  defendant,  Smith,  and  his  surety,  were  condemned,  tn 
solido,  to  pay  three  per  cent  interest,  and  twenty  per  cent  damages,  on  the 
amount  of  the  judgment  enjoined.  From  that  judgment  the  present  appeal 
has  been  taken. 

It  appears  from  the  evidence  that,  at  the  date  of  the  seizure  and  of  the  ad- 
vertizements  by  the  sheriff,  the  court  house  of  the  parish  of  Pointe  Couple 
was  at  a  point  upon  the  Mississippi  river  nearly  opposite  to  the  town  of  Bayoa 
Sara.  The  legislature,  by  an  act  passed  on  the  7th  of  April,  1847,  p.  79,  au- 
thorised the  inhabitants  of  the  parish  of  Pointe  Coup6e  to  establish  a  seat  of 
justice  for  the  parish,  and  directed  an  election  to  be  held  for  that  purpose* 
Under  the  authority  of  that  law  a  site  was  chosen  on  False  river,  some  distance 
from  the  old  court  house,  and  on  the  14th  of  July,  the  sheriff  made  proclama- 
tion of  the  fact  as  directed  by  the  statute.  The  police  jury  was  convoked,  and 
at  its  meeting  selected  a  house  within  the  limits  prescribed  by  the  vote  of  the 
inhabitants,  which  was  rented  and  established  as  the  courthouse  of  the  parish. 
Upon  this  change  being  made  the  sheriff  gave  public  notice,  that  all  sales  which 
had  been  advertized  for  the  first  Saturday  of  August,  would  be  made  on  that  day 
at  the  new  seat  of  justice;  and  the  advertizemeot  of  the  sale  now  in  question, 
which  had  previously  been  posted  up  at  the  court  house  on  the  Mississippi  river, 
was  removed  and  posted  up  at  the  newly  established  court  house.  The  defend* 
ant,  SmitJit  contends  that  the  sale  could  only  legally  have  been  made  at  the  court 
house  on  the  Mississippi  river,  which  was  the  seat  of  justice  at  the  date  of  the 
seizure;  that  the  change  of  the  place  of  sale  by  the  sheriff  was  unauthorised  by 
law ;  and  that  the  advertizements  of  thirty  days  required  by  law  are  intended  U> 
be  thirty  consecutive  days  notice  at  one  place. 

The  sheriff  is  required  by  law  to  advertize  under  execution  at  the  court  house 
of  the  parish,  and  to  sell  the  property  seized  at  the  court  house,  unless  the 
debtor  claim  the  right  of  having  his  plantation  or  slaves  sold  at  his  domicil. 
C.  P.  art.   664.    Acts  of  1842,  p.  210.    The  advertizement  of  the  sheriiT 
in  the  present   instance  announced  that  the   sale  would  be   made   at  the 
court  house  of  the  parish  of  Pointe  Coupee,  without  designating  the  spot  at 
which  the  court  house  stood.    When  the  new  seat  of  justice  was  selected,  and 
a  court  house  was  provided  at  that  point,  that  became  the  only  place  at  which 
he  eould  legally  proceed  to  make  sales  under  execution.    The  old  court  house 
then  ceased  to  be  a  public  place  known  to  the  law,  or  the  place  at  which  the 
sheriff  could  legally  advertize  or  sell  without  the  consent  of  all  the  parties.  The 
police  juiy  had  not  only  the  authority  to  provide  a  court  house  at  the  place  se* 
lected  for  the  seat  of  justice,  but  it  was  their  duty  to  do  so,  both  under  the  gen- 
eral law  and  the  special  law  providing  for  the  removal.    Bui.  and  Curry's  Dig. 
p.  164,  §10. 

It  became  indispensable  to  the  validity  of  the  sale  under  this  authorised 
change,  that  the  advertizement  should  follow  the  court  house  to  its  new  site. 
The  sheriff,  by  removing  the  advertizement,  gave  to  it  the  thirty  days  publicity 
required  by  law,  and  under  circumstances  rather  calculated  to  increase  than  to 
diminish  the  notoriety  of  the  sale. 

The  Union  Bank,  in  its  answer,  prayed  for  a  dissolution  of  the  injunction, 
and  that  Smith,  and  his  sureij/,  Charles  Morgan,  senr*,  should  be  condemned,  tn 
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MJiio,  to  pay  iDterest  and  damages.  Joseph  Jewell  was  the  surety  on  the  bond,  Uhiom  Bakk 
and  not  Morgan;  the  court,  howe?er,  rendered  a  judgment  against  Jewell  as  BMiXH. 
surety ;  and  as  to  him  it  is  urged  that  the  judgment  is  erroneous,  and  must 
necessarily  be  reversed.  We  think  that  the  judge  did  not  err.  The  act  of 
1831  provides  that  the  surety  on  the  injunction  bond  shall  be  considered  a  party 
plaintiff  in  the  suit ;  and,  in  case  the  injunction  shall  be  dissolved,  the  court,  in 
the  same  judgment,  shall  condemn  the  plaintiff  and  surety,  jointly  and  sever- 
ally, to  pay  to  the  defendant  interest,  ice.  Cinder  this  act  it  was  sufficient  to 
show  who  was  really  the  surety  on  the  bond,  to  authorise  a  judgment,  in  solido^ 
against  him.  He  was  by  law  a  party  plaintiff  on  the  record ;  and  tlie  misna- 
mer  as  to  him  in  the  answer  was  cured  by  the  exhibition  of  the  bond,  which 
disclosed  his  true  name  and  character* 

Judgment  affirmed^ 


Ryder  v.  Thayer  et  al. 

Where  an  agent  &]]a  to  afaip  gooda,  which  he  was  directed  by  bis  principal  to  do,  the  latter 
is  entitled  to  recover  the  actual  valae  of  the  goods  at  the  port  of  destination. 

Incases  of  breach  of  contract  through  negligence  or  fraud,  no  more  can  be  recovered  as  dama- 
ges than  will  fully  indemnify  the  creditor,  A  Joiy  has  no  more  right  to  exact  a  larger 
sum  from  a  debtor,  than  they  have  to  increase  the  amount  due  by  a  promissory  note. 

Decisinna  in  Ammsmith  v.  Oardon,  ante  p.  105,  and  in  Porter  v.  Barrow,  ante  p.  140,  affirmed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  !• 
T.  R,  Wolfe,  fur  the  plaintiff.  /.  Barker^  for  the  appellants.  The 
judgment  of  the  court  was  pronounced  by 

Edstis,  C.  J.  The  plaintiff,  residing  at  Alton,  in  the  State  of  Illinois,  in 
March,  shipped  from  St.  Louis,  a  quantity  of  grain,  consigned  to  the  defend- 
ants, who  are  commission  merchants  in  New  Orleans,  with  instructions  to  for- 
ward the  same  to  Hawes,  Godfrey  4"  Co»  in  New  York.  By  the  bill  of  lading 
the  consignment  was  deliverable  at  the  defendants*  warehouse  on  the  opposite 
tide  of  the  river;  the  defendants  received  it  on  this  side,  and  sold  it  in  direct 
viobtion  of  their  instructions.  The  plaintiff  received  the  proceeds  of  the 
sale,  but  gave  notice,  on  having  intelligence  of  the  sale,  that  he  would  hold 
them  responsible  for  the  act.  This  suit  is  for  the  recovery  of  $1,000  damages, 
&r  the  unwarrantable  viohition  of  the  plaintiff's  orders  in  the  disposition  of  his 
property,  for  which  sum  there  was  a  verdict  and  judgment  thereon.  The  de- 
fendants have  appealed. 

The  counsel  for  the  defendants  contends  that,  if  his  clients,  under  the  evi- 
dence, are  liable  for  damages,  they  must  be  limited  to  the  loss  sustained  by  the 
plaintiff,  and  to  the  profits  of  which  he  has  been  deprived,  and  the  indemnity 
must  be  confined  to  those  which  might  have  been  foreseen  and  were  the  imme- 
diate and  direct  consequence  of  the  breach  of  the  contract,  under  article  1928 
of  the  Civil  Cc  de. 

The  reasons  given  by  the  defendants  for  selling  the  grain  consigned  to  them 
to  be  forwarded  to  its  ultimate  place  of  destination,  are  not  satisfactory;  but  it 
brooght  the  market  price,  which  declined  immediately  thereafter,  and  the  pro- 
ceeds were  remitted  to  the  plaintiff's  consignees  and  correspondents  in  New 
York.    We  think  the  evidence  authorizes  the  conclusion  that,  at  the  time  of 
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ATDKft       the  arriral  of  the  Bhipraent  io  New  York  in  the  ordiaary  coone  of  a  voyage, 

mm 

Thatbr.  ^^  '^  '^^^'^  disposed  of,  or  within  a  reaaooable  time  thereafter,  it  would  not 
have  produced  a  nett  snm  exceeding  that  remitted  aa  the  proceeds  of  the  aale 
in  New  Orleans.  No  commission  was  charged  by  the  defendants,  and  the 
shipment,  so  fiur  as  the  grain  is  concerned,  could  have  been  replaced  in  New 
York  without  loss.  We  infer  from  the  letters  of  the  defendants  offerred  in 
evidence  by  the  plaintiff,  that  another  shipment  of  grain  belonging  to  him  was 
forwarded  at  about  the  same  time  from  this  port  to  New  York,  of  the  result 
ef  which  as  to  profit  or  loss  we  have  no  evidence. 

But  the  counsel  for  the  plaintiff  has  urged  that  the  jury  was  justified  in 
assessing  exemplary  damages,  the  dereliction  of  duty  on  the  part  of  the  agents 
being  flagrant  and  without  justification.  We  do  not  consider  this  position  as 
tenable-  The  rules  under  which  damages  are  assessed  for  breaches  of  con- 
tract are  fixed  by  our  Code,  and  are  imperative.  We  have  on  several  occa- 
sions been  under  the  necessity  of  reducing  the  amounts  of  verdicts  of  juries 
«n  cases  of  this  kind ;  and,  in  a  recent  case,  the  subject  of  the  assessment  of 
damages  has  been  fully  considered,  and  our  views  in  relation  to  it  explained. 
^  AmnDsmith  v.  Gordon  et  al.^  ante  p.  105.  See  also  Porter  v.  BarrotD,  ante  p.  140. 

In  relation  to  the  extent  of  the  responsibility  of  the  agent  to  his  principal,  the 
most  approved  authority,  judge  Story,  recognises  the  same  rules.  In  case 
of  non-shipment  ef  goods  by  jan  agent.  Which  he  was  bound  to  make,  the 
principal  is  entitled  to  recover  the  actual  value  4)f  the  goods  at  the  port  of 
destination.  3  Peters  R.  84  And  S5.  Story  on  Agency,  §  216  et  $eq*  To 
the  market  value  of  the  grain  in  New  York,  the  evidence  and  argument  have 
been  principally  directed.  There  is  evidence  as  to  some  items  which,  un- 
der the  verdict  of  the  jury,  we  feel  ourselves  authorised  to  give  the  plaintiff 
the  benefit  of*  In  ease  of  a  breach  of  contract  by  the  negligence  or  fraud 
4of  a  party,  no  other  sum  can  be  allowed  as  damages  than  that  which  fully 
indemnifies  the  creditor.  Beyond  this  juries  have  no  more  right  to  exact 
a  larger  sum  from«  debtor,  than  they  have  to  increase  the  amount  due  by  a 
pronrissory  note.  Within  this  limit,  on  t]ue8tions  of  fact,  we  have  always 
^iven  great  weight  to  verdicts.  We  think  the  jury  in  this  case  has  allowed  the 
jpflaintiff  an -amount  which  exceeds  the  fair  indemnity  which  he  has  a  right  to 
idlaim  from  the  defendants  for  a  violation  of  his  tnstmetkuu,  and  which  will  be 
fully  covered  by  the  sum  of  $250. 

The  judgment  appealed  from  is  therefore  reversed,  and  judgment  entered 
in  favor  of  the  plaintiff,  against  the  defendants,  for  two  hundred  and  fifty  dol- 
lars, with  costs  and  interest  from  judicial  demand ;  the  jdaiotiff  piling  the 
loosts  of  this  appeid. 


um^^i^%^^m^^^^^S^^*^^^^^^^^%^,J^^^^^^'^^*^^^^^^^^  ^^iMMi* 


9  Isol 

i06    TQBJ 


Brooks  o.  Walker,  Administrator. 

The  delivery  of  letters  of  adminuitratioii  is  presomtive  evidence  that  the  oath  required  of  aa 

•dminifttratorhai  been  taken,  and  will  impose  upon  one  who  omtesti  the  fact  the  barthea 

of  proving  that  the  formality  hai  not  been  complied  with. 
The  objection  that  one  ^o  laei  as  an  adminiitrator  ii  not  a  Tesldent  of  the  State,  made  for 

the  firat  time  on  a  motion  for  a  new  trial ,  comei  too  late. 
Where  an  order  of  Beizore  and  lale  ia  enjoined,  and  the  creditor  antwers  the  petition  Ibr  ai& 

ii^anction,  praying  for  a  jadgmeat  against  the  plaintifT  in  i^jaDctioa  ibr  the  debt  daa  hioa. 
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with  mortgage,  the  ooly  effect  of  the  prayer  wUl  be  to  change  the  proceedinga  from  the        Brooks 
vii  extaUivd  to  the  vii ordinarU.    The  change  involvei  do  abaodonmeot  of  the  action,  bat       Walxbr 
menhf  anthorixea  a  jadgment  to  be  rendered  affecting  the  debtor's  property  with  a  gene- 
ral mortgage. 

Where  an  order  of  aeiznre  and  lale  ia  ei\)oined,  and  the  proceedingi  are  changed  from  eze- 
catoiy  to  ordinary  by  the  anawer  of  the  creditor,  both  parties  being  before  the  conrt  and 
inae  joined  between  them,  the  plaintiff  in  injaoction  cannot  object  to  the  proceedinga  tfid 
ordinarid  on  the  ground  oi  want  tff  lervice  of  citation  and  petition. 

Where  the  conditions  annoanced  at  a  sale  of  land,  and  stated  in  theproeit-verbeilf  show  clearly 
that  it  was  intended  that  the  property  shoald  remain  mortgaged  to  secare  payment  of  the 
notes  given  for  the  price,  the  effect  of  an  adjudication,  made  apon  those  conditions,  will  be 
at  once  to  convey  title  and  to  create  a  mortgage;  It  was  not  necessary  to  the  perfec- 
tiim  of  the  title  that  the  abjudication  ahoald  have  been  followed  by  a  separate  act,  signed 
by  the  parties  (C.  C.  8GQ1) ;  and  the  proeis^verbal  of  a  sale,  made  nnder  the  aothority  of  a 
Court  of  Probates,  is  full  evidence  of  the  mortgage  retained,  and  when  signed  by  the  pur- 
chaser and  parish  judge,  in  the  presence  of  two  witnesses,  imports  a  coniession  of  judg- 
ment Neither  the  signature  of  the  administrator  of  the  succession,  nor  of  any  agent  for 
him,  is  necessary  to  complete  the  purohaser's  title, nor  to  give  to  the  procig^ferbal  the  au- 
thenticity of  an  order  of  seizure  and  sale. 

The  porchaaer  of  the  property  of  a  succession  cannot  plead  in  compensation  a  debt  due  to 
himbytbe  deceased.  An  administiator  cannot  assent  to  such  an  eztingmishment  of  the 
debt,  in  violation  of  the  rights  of  other  creditors. 

A  prayer  for  a  jury  is  too  late,  after  the  case  has  been  called  for  trial    C.  P.  494,  495. 

A  party  to  a  suit  will  not  be  required  to  answer  interrogatories,  where  the  application  to  pro- 
pound them  was  made  after  the  case  had  been  called  for  trial,  and  the  party  proposed  to  be 
interrogated  was  absent 

APPEAL  from  the  District  Conrt  of  Pointe  Coup6e,  Farrar^  J.  LacosUf 
for  the  plaiDtiff.  Railiff  and  Cowgill,  for  the  appellant.  The  jadg. 
ment  of  the  court  was  pronouDced  by 

KiRo,  J.  The  plaintiff  Brooks  and  W.  Walker  were  the  joint  owners  of  a 
tract  of  land.  Walker  died,  and  a  sale  of  the  land  was  made  under  an  order  of 
the  Court  of  Probates,  for  the  purpose  of  effecting  a  partition.  The  terms  of 
the  sale  required  that  the  purchaser  should  give  his  notes,  secured  by  a  special 
mortgage  on  the  land.  Brooks  became  the  purchaser  at  the  public  sale,  and 
gave  his  three  notes  for  one-half  of  the  price  payable  to  the  administrator  of 
the  deceased,  and  identified  with  the  sale  by  the  paraph  of  the  parish  judge.  A 
partial  payment  was  made  by  the  plaintiff,  and  for  the  residue  Walker's  admi- 
nistrator obtained  an  order  for  the  seizure  and  sale  of  the  land,  the  execution  of 
which  the  plaintiff  instituted  this  action  to  enjoin.  The  grounds  upon  which 
the  injunction  was  claimed  are :  Ist.  Because  the  procis^crbal  of  the  sale,  up- 
on which  the  order  of  seizure  issued,  is  not  an  act  importing  a  confession  of 
judgment,  there  bemg  no  acknowledgment  of  the  debt  claimed.  2d.  Because 
the  order  directs  the  sale  of  the  entire  tract  of  land  described  in  the  proceS' 
verbal  of  the  sale,  only  one  undivided  half  of  which  it  is  alleged  was  included 
in  the  mortgage.  3d.  Because  there  was  no  legal  adjudication  to  the  plaintiff, 
the proch-verbal  of  sale  not  having  been  signed  by  the  administrator,  but  by 
one  Van  Winkle,  who  professed  to  act  as  his  agent,  but  whose  authority  as 
such  is  not  shown.  4th.  Because  the  administrator  of  Walker  does  not  appear 
to  have  taken  his  official  oath  as  such ;  and,  without  being  sworn,  was  not  autho- 
rized to  maintain  the  action.  5th.  Because  he  is  in  danger  of  being  evicted 
from  the  land  purchased. 

The  administrator  filed  an  answer  to  this  petition,  in  which  he  prayed  for  a 
diaaolutioD  of  the  injunction,  and  for  a  judgment  against  the  plaintiff  for   the 
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debt  claimed  in  the  original  petition,  and  that  his  privilege  and  mortgage  should 
be  recognized  and  enforced.  Upon  the  filing  of  this  answer  the  plaintiff  nio?ed 
for  the  dismissal  of  the  executory  proceedings,  on  the  ground  that  the  action 
had  been  changed  from  the  vid  execuLivd  to  the  vid  ordinandi  and  that  the  two 
suits  could  not  be  conducted  together.  The  motion  was  overruled,  and  the 
judge  ordered  the  two  proceedings  to  be  consolidated.  After  the  cause  was  called 
for  trial  the  plaintiff  in  injunction  filed  a  supplemental  petition,  in  which  be 
pleaded  compensation  and  prayed  for  a  jury.  He  also  oflfered  to  file  an  excep- 
tion and  answer,  in  which  he  excepted  to  the  want  of  citation,  repeated  most  of 
the  allegations  contained  in  his  original  petition,  and  appended  to  it  interroga- 
tories to  the  plaintiff.  The  court  overruled  the  prayer  for  a  jury  on  the  ground 
that  the  application  came  too  late,  and  refused  to  order  the  interrogatories  to 
be  answered,  the  defendant  being  absent.  On  the  trial  a  judgment  was  ren- 
dered in  favor  of  the  succession  of  Walker  for  the  debt  claimed,  and  the  plain- 
tiflfhas  appealed. 

As  the  evidence  of  his  authority,  the  administrator  exhibited  the  letters  of 
administration  delivered  to  him  by  the  iudge,  in  which  it  is  stated  that,  ^*he  has 
been  duly  and  legally  appointed  administrator  of  the  succession  of  William 
Walker,  deceased,  and  has  taken  the  oath^  and  given  the  bond  and  security  re- 
quired  by  law.'*     The  delivery  of  letters  of  administration  presupposes  that 
the  required  oath  has  been  taken,  and  is  such  evidence  of  the  fact  as  to  impose 
upon  the  party  contesting  it  the  burthen  of  proving  that  the  formality  has  not 
been  fulfilled.     The  objection  that  the  administrator  is  not  a  resident  of  the 
State,  was  made,  for  the  first  time,  in  a  motion  for  a  new  trial ;  and  was,  if  well 
founded,  made  too  late  to  be  considered.    We  may  remark,  however,  that  there 
is  no  evidence  that  he  was  a  non-resident  at  the  date  of  his  appointment.    His 
subsequent  change  of  domicil,  may  furnish  a  sufficient  ground  for  removing  him 
from  his  trust,  but  no  such  removal  has  been  shown.     C.   C.  art.  1119.     12 
Kob.  238. 

The  judge  did  not,  in  our  opinion,  err,  in  overruling  the  motion  to  dismiss 
the  executoiy  proceedings.     The  only  efifect  of  the  prayer  for  a  judgment 
against  the  plaintifif  in  injunction  for  the  debt  claimed  in  the  original  petition, 
was  to  change  the  proceedings  from  the  vid  exicutiva  to  the  vid  ordinarid.  This 
change  involved  no  abandonment  of  the  action,  but  merely  converted  it  int^  a 
suit  to  be  proceeded  with  in  the  ordinary  form,  by  the  introduction  of  evidence 
on  the  trial  in  support  of  the  allegations  of  the  original  petition,  and  authorising 
a  judgment  to  be  rendered  affecting  the  debtor's  property  with  a  general  mort- 
gage.   4  La.    307.    16    La.    101.    19  La.  374.      When    this  change    took 
place  both  parties  were  before  the  court,  issue  was  joined  betv^en  them,  and 
the  plaintiff  in  injunction  could  not  then  claim  to  be  served  with  citation  aud  a 
copy  of  the  petition.     Barrow  v.  Wright,  ante  p.  130. 

'The  proctS'Verhal  of  the  sale,  which  it  is  contended  aflfords  no  evidence  of  a 
mortgage,  recites :  "That  the  terms  and  conditions  of  said  sale  are  as  follo^^'s  : 
the  purchase  price  payable  in  one,  two,  and  three  years  from  the  1st  of  Janu- 
aiy  next, by  equal  instalments,  the  purchaser  to  furnish  his  notes,  with  approved 
personal  security,  in  solido,  bearing  ten  per  cent  interest  per  annum  after  due 
until  paid,  and  a  special  mortgage  on  the  land  to  secure  the  said  notes.'*      It  is 
signed  by  the  parish  judge  and  by  the  purchaser  in  the  presence  of  two  wit- 
nesses, and  also  by  one  Van  Winkle,  as  the  agent  of  the  administrator.      It  is 
contended  that  the  terms  used  in  the  proces-verbal  create  no  mortgage,    but 
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coDteiD plate  a  future  act  iu  which  a  mortgage  was  to  be  given.  It  was  clearly 
intended  by  the  conditions  announced  at  the  sale,  and  stated  in  the  proces-ver- 
ball  that  the  land  should  remain  mortgaged  to  secure  the  notes  given  for  the 
price.  The  effect  of  the  adjudication  upon  those  conditions  was,  at  once,  to 
convey  title  and  create  a  mortgage.  7  La.  468.  It  was  not  necessary  for  the 
perfection  of  the  title  that  the  adjudication  should  have  been  followed  by  a  se- 
parate act,  signed  by  the  parties.  C.  C.  art.  2601.  The  proces^verbal  oi  a 
sale,  made  under  the  authority  of  the  Court  of  Probates,  has  been  repeatedly 
held  to  furnish  full  evidence  of  the  mortgage  retained;  and  when  signed  by^e 
purchaser  and  parish  judge,  in  the  presence  of  two  witnesses,  to  import  a  con- 
fession of  judgment.  7  La.  468.  6  Rob.  26.  Neither  the  signature  of  the 
administrator,  nor  that  of  his  agent,  was  necessary  to  complete  the  purchaser's 
title,  nor  to  give  to  the  proch-verbal  the  authority  required  to  authorize  the 
granting  of  an  order  of  seizure  and  sale. 

The  testimony  does  not,  in  our  opinion,  support  the  allegation  that  the  plain- 
tiff is  in  danger  of  being  evicted.  The  only  evidence  relied  on  in  support  of 
the  averment  is,  that  the  admission  made  at  the  trial  that  a  witness  named  in 
an  affidavit  for  a  continuance  would,  if  present,  swear  **  that  he  was  well  ac- 
quainted with  the  locality  of  the  land,  that  he  knew  the  extent  and  character 
of  the  conflicting  claim  urged  by  the  heirs  of  James  Simpson  deceased,  he 
having  assisted  iu  surveying  and  running  out  the  same."  These  facts  if  sworn 
to  would  not  show  that  the  plaintiff  has  been  disquited,  nor  would  they  furnish 
reasjnable  grounds  for  apprehending  that  he  would  be  disquited  in  his  posses- 
sion.    C.  C.  art.  2535. 

The  claim  pleaded  in  compensation  was  properly  rejected.  The  purchaser 
of  the  property  of  a  succession  is  not  permitted  to  offer  a  debt  due  to  him  by 
the  deceased  in  compensation.  The  administrator  is  without  authority  to  as- 
sent to  such  an  extinguishment  of  the  debt,  in  violation  of  the  rights  of  other 
creditors.     7  Mart.  N.  S.  23& 

It  is  not  material  to  enquire  whether  the  whole,  or  the  undivided  half  only, 
of  the  land  was  affected  with  the  special  mortgage  resulting  from  the  adjudica- 
tion at  the  probate  sale.  The  conversion  of  the  executory  into  an  ordinary 
proceeding  authorized  a  judgment  operating  a  general  mortgage  on  the  proper- 
ty of  the  debtor,  in  virtue  of  which  the  entire  tract  may  be  seized  in  satisfac- 
tion of  the  debt. 

The  prayers  for  a  jury,  and  that  the  plaintiff  should  be  required  to  answer 
interrogatories,  were  properly  overruled.  The  cause  had  not  only  been  set 
down,  but  had  been  called  for  trial,  when  the  applications  were  made,  and  the 
plaintiff  was  absent.     C.  P.  arts.  494,  495.     1  Ann.  R.  403.    4  La.  511. 

Judgment  affirmsd. 
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40    1301 


Dabadib  V.  FoYDRAS,  Curator. 

Puol  evidence  is  inadmiuible,  between  the  parties  or  their  representatives,  to  prove  a 
sale,  evidenced  by  a  notarial  act,  to  have  beentimnlated.  A  ooonter-letter,  or  other  writ- 
ten evidence  eqaivalent  thereto,  is  the  only  proof  of  simolation,  admissible  under  sach 

C.  C.  3256. 
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APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar,  J.     CooUy, 
for  the  appelliiDt.     Provosty,  for  the  defendant.     The  judgment  of  the 
court  was  ffronounced  by 

Kino,  J.  The  plaintiff  instituted  this  action  to  recover  a  note,  which  she 
alleges  that  the  defendant  illegally  withholds  from  her.  Her  demand  was  re- 
jected in  the  lower  court,  and  she  has  appealed. 

It  appears  from  the  evidence  that  the  plaintiff,  by  a  notarial  act,  transferred 
to  Casin^ir  Dahadie^  all  her  rights  as  heir  in  the  successions  of  her  father  and 
mother.  Subsequently  she  intermarried  with  Dabadie^  the  vendee:  but,  be- 
fore the  settlement  of  the  successions  of  the  plaintiff's  father  and  mother  had 
been  effected,  Dahadit  died.  On  the  settlement  and  partition  of  those 
successions  the  note  in  question  fell  to  the  share  of  the  plaintiff,  who  received 
it,  and  delivered  it  for  collection  to  the  defendant  Poydras,  who  is  the  curator 
of  her  husband's  succession.  Poydras  was  examined  as  a  witness,  and  stated 
that  he  has  always  held  the  note  as  curator  since  its  delivery  to  him,  and  that  it 
was  inventoried  among  the  effects  of  Dahadit.  On  the  trial  the  plaintiff  of- 
fered several  witnesses  to  prove  that  Dahadit,  during  his  last  illness,  declared 
that  the  sale  from  the  plaintiff  to  himself  was  without  consideration,  that  ho 
acquired  nothing  by  the  transfer,  and  that  the  rights  of  the  plaintiff  in  the 
successions  of  her  father  and  mother,  purporting  to  be  conveyed  by  the  act, 
still  belonged  to  her.  This  testimony  was  rejected,  and  the  plaintiff's  counsel 
excepted. 

The  judge  did  not,  in  our  opinion,  err.  Tfie  object  of  the  testimony  offer- 
ed was  to  contradict  and  destroy  by  parol  the  plaintiff's  solemn  written  act,  and 
to  prove  that  the  sale  from  herself  to  the  deceased  was  simulated.  It  has  been 
repeatedly  held  that  the  fuct  of  simulation  admits  of  no  other  proof  between 
the  parties  to  the  contract  or  their  representatives  than  a  counter-letter,  or 
other  evidence  in  writing  equivalent  to  a  counter- letter.  Liautaud  tt  aL  ▼• 
Bapiistts  3  Rob.  452,  and  the  authorities  there  cited.  19  La.  412.  C.  C. 
225G.     5  Rob.  326.     lb.  332.     6  Rob.  447. 

It  is  farther  to  be  observed  tluit  this  action  was  not  instituted  to  an- 
nul the  sale,  nor  is  the  sale  alluded  to  in  the  petition.  This  condition  of  the 
pleadings  of  itself  presented  an  insuperable  objection  to  the  introduction  even 
of  evidence  which  would  have  been  admissible  in  a  direct  revocatory  action. 

Judgmtnt  qffirmtd. 


W  V,  V.'^. -W.  ^ \. -v. -N.  •>.">.  >.   «-•».• 


Thb  State   r.  Ltons. 

One  wbo  tdl*  ■piritooai  and  intoxieatisg  liqaor  to  a  slave,  will  be  liable  to  the  penalties  im- 
poied  by  the  stat.  of  2  April,  1833,  though  the  ilavo  web  hired  to  him  at  the  time.  Aliter, 
where  the  liquor  wai  not  *oid,  but^irca. 

A  caption  to  an  indictment  is  not  required  by  the  laws  of  this  State. 

It  is  no  objection  to  an  indictment  for  an  offence  created  by  statute,  that  it  does  not  aver  that 
the  accused  was  not  embraced  within  the  terms  of  the  proviso-  What  comes  by  way  of  a 
proviso  in  a  statue  must  be  urged  by  way  of  defence  by  the  accused ;  otherwise,  where  the 
exceptions  are  in  the  enacting  part  of  the  law,  when  it  must  appear  in  the  chaise  that  the 
accused  does  not  fall  within  any  of  them. 
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APPEAL  from  the  District  Court  of  Lafourche  Interior,  Randall^  J.     Cole,       firirt 
District  Attorney,  for  the  State.    Beatty,  for  the  appellant.    The  judg-        Ltohs. 
meotof  the  coart  was  pronounced  by 

KiVG,  J.     The  defendant  was  convicted  of  selling  spirituous  and  intoxicating 
Irqoorto  a  slave  in  contravention  of  the  act  of  1832,  and  from  the  judgment 
rendered  against  her  has  appealed.    On  the  trial  of  the  cause  the  defendant*^ 
coQosel  asked  the  judge  to  instruct  the  jury,  that  if  the  slave  was  hired  to  the 
tfae  defendant  by  a  person  authorized  to  hire  him  at  the  time  the  liquor  is  al- 
leged to  have  been  sold  to  him,  they  should  render  a  verdict  of  acquittal.    The 
.  judge  refused  to  give  this  charge,  and  the  defendant's  counsel  excepted.    The 
jodge  did  not,  in  our  opinion,  err.     Persons  who  give  liquor  to  8laves,  under 
their  control  by  a  contract  of  hiring,  are  expressly  exempted  from  the  penalties 
of  the  statute  by  one  of  the  provisions.    The  evident  intention  of  the  legisla- 
ture was  to  permit  owners  and  others  to  give  ardent  spirits  to  their  own  slaves, 
or  to  slaves  in  their  service  by  hire ;  those  relations  .being  considered  a  suffi- 
cient guaranty  for  their  prudent  and  moderate  use.    JBut  the  prohibition  of 
telling  extends  to  the  lessee  of  a  stave.     No  charge  was  asked  in  relation  to 
giving. 

The  defendant's  counsel  has  assigned  as  errors:  1st.  That  it  does  not  appear 
from  the  record  that  the  grand  jury  were  sworn  in  the  parish  of  Lafourche 
Interior,  or  at  the  term  of  the  court  when  the  bill  was  found ;  that  the  words 
**then  and  there  sworn,"  essential  to  the  caption  of  an  indictment,  are  omitted. 
2d.  That  the  indictment  is  defective,  inasmuch  as  it  contains  no  averment 
that  the  defendant  was  not  within  the  terms  of  the  proviso  of  the  act. 

1.  The  record  shows  distinctly  that  the  grand  jury  were  sworn  in  the  parish 
of  Lafourche  Interior,  and  at  the  term  of  the  court  at  which  the  bill  was  found. 
A  caption  to  an  indictment  is  not  necessary  under  our  system,  and  noue  has  ac- 
companied the  record  in  the  present  instance.  It  may  further  be  observed 
that^  it  has  ceased  to  be  deemed  essential  to  the  validity  of  a  caption, 
to  prefix  the  words  **  then  and  there"  to  the  word  **  sworn."  1  Chitty  C. 
L.  334,  662.     StaU  v.  PeUrson,  2  Ann.  Rep.  921.     8  Rob.  598. 

The  second  objection  is  equally  untenable.  In  the  case  of  The  Kifig  v. 
Jarvis,  Lord  MansfieM  said :  **  It  is  a  known  distinction  that  what  comes  by 
way  of  proviso  in  a  statute,  must  be  insisted  on  by  way  of  defence  by  the  par- 
ty accused ;  but  where  exceptions  are  in  the  enacting  part  of  a  law,  it  must 
appear  in  the  charge  that  the  defendant  does  not  fall  within  any  of  them."  See 
the  case  reported  in  1  East's  Rep.  643,  646.  Also  The  King  v.  Stone,  at  the 
lame  pages.     2  Hale's  P.  C.  170.     1  Chitty  C.  L.  283. 

Other  errors  were  also  assigned,  but  have  not  been  insisted  on  in  the  argu- 
ment. Judgment  affirmed. 


CoUMISSIONSaS    OF   THE   EXCHANGE     AND     BaNKINO    CoMFANY 

V.  YoBKE  et  al. 

A  ease  will  be  remanded  for  farther  proceedings,  where  the  irregolarities  in  the  mode  of 
coodactiDg  it  are  soch  as  to  render  it  necessary  in  order  to  secore  the  rights  of  the 
litigants. 
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Coinir«ioHEHs    I  PPE  AL  from  the  Fifth  DiBtrict  Court  of  New  Orleans,  Buchanan,  J.     L. 
Bakk!        -^  Pierce,  Benjamin,  and  Micou,  for  the  plaintifTs.    R.  M.  Carter^  for  the  ap- 
^  pelJant.     The  judgment  of  the  court  was  pronounced  by 

EnsTis,  C.  J.  Henry  Florance,  subrogated  to  a  judgment  against  E.  Yarke^ 
No.  21,727  of  the  docket  of  the  District  Court,  filed  an  opposition  to  the  dis- 
tribution of  the  proceeds  of  a  sale  of  certain  real  property  of  the  defendant* 
under  an  execution  issued  on  a  judgment  standing  in  the  name  of  /.  J.  Hanna^ 
as  subrogated  to  the  rights  of  the  original  plaintiffs,  on  the  ground  that  Hannahs 
jud|3:ment  had  been  extinguished,  having  been  purchased  by  him  with  the  money 
of  Yorke,  and  for  his  exclusive  benefit.  The  opposition  was  dismissed,  and 
Florance  has  appealed. 

At  the  time  the  judgment  was  rendered,  in  June,  1647,  the  case  between 
the  same  parties  which  at  this  term  has  been  remanded  for  further  proceedings. 
No.  657, 2  An.  R.  995,  had  been  already  tried  in  February  previous,  but  no  appli- 
cation for  an  appeal  had  been  made.  Thefiict  of  the  extinguishment  of  this  judg- 
ment for  the  cause  assigned,  was  one  of  the  principal  matters  at  issue  in  tliat  liti- 
gation. The  disposition  of  the  proceeds  of  the  property  sold  under  execution  ne- 
cessarily depended  on  that  fact;  thus  the  cause  of  action  and  the  parties  are  iden- 
tical. The  judge  before  whom  this  case  was  tried,  admitted  in  evidence  the 
proceedings  against  the  same  party  in  the  garnishment,  and,  on  Hannd*s  ans- 
wers, the  opposition  of  Florance  was  considered  as  not  sustained,  and  adjudg- 
ed accordingly.  To  the  admission  of  those  answers  in  evidence^  Florance  took 
his  bill  of  exceptions. 

The  opposition  of  Florance  was  filed  on  the  16th  June,  1847,  to  which  the 
general  issue  was  pleaded  on  the  28th  of  that  month.  The  petition  of  the 
same  party  in  the  suit  we  have  mentioned,  No.  657,  and  the  answers  to  inter- 
rogatories of  Hanna,  had  been  filed  in  December  previous,  and  on  the  5th  of 
January,  the  traverse  of  Florance  was  made  to  them.  When  this  opposition 
was  filed  and  pleaded  to  by  Hanna,  there  was  pending  before  the  same  court  and 
between  the  same  parties  a  controversy  which  embraced  the  cause  of  action  which 
was  the  ground  of  the  oppoaition,  and  its  pendency  ought  to  have  been  pleaded,  and 
the  proceeds  of  the  sale  under  execution  arrested,  until  the  matter  in  dispute 
was  determined  according  to  the  mode  of  proceeding  which  was  recognised  by 
this  court  in  the  case  of  the  Bank  of  Louisiana  v.  Delery  et  a/,  2  Annual 
R.  648. 

The  other  case  terminating  on  the  16th  of  February  following,  by  the  dis<* 
missal  of  Florance*s  opposition  for  the  cause  assigned,  which  was  only  appealed 
from  subsequently  to  the  decree  in  this  case,  and  having  been  restored  to  its 
former  condition  with  the  traverse  to  the  interrogatories,  present  an  anomalous 
queition  for  our  decision.  No  authorities  have  been  referred  to  by  the  counsel 
on  either  side,  and  it  is  highly  probable  that  no  similar  question  will  ever 
arise,  or  ever  will  be  again  presented  for  the  judgment  of  this  court. 

We  do  not  consider  ourseives  called  upon  to  decide  every  question  which  & 
departure  from  the  settled  rules  of  proceeding  in  the  conducting  of  causes  may 
r^ise  up,  but  rest  satisfied  that  the  interests  of  the  law  and  of  the  parties  thenri- 
selves  are  best  served  by  keeping  suitors  within  the  forms  of  procedure,  from 
which  there  can  be  no  departure  in  cases  at  all  complicated  without  some  inter- 
ests being  jeoparded. 

Such  is  the  condition  of  the  litigation  between  these  parties  that  it  must  l>e 
put  in  some  form  in  which  the  established  rules  of  procedure  and  law  can 


NEW  ORLEANS,  FEBRUARY,  1848.  167 

applied  to  it.     1  here  is  a  cause  of  action  set  forth  against  Hanna  in  the  oppo-  Commi9bioi«ibs 
ntioDS  of  Florance,  and  the  court  has  power  to  compel  its  prosecution  in  such        Bahk. 
form  as  will  secure  the  rights  of  the  respective  litigants  and  the  simplicity  and        ^- 
order  which  our  rules  of  proceeding  require,  whether  the  adverse  party  require 
it  or  not.     The  decision  we  have  come  to  in  the  other  case  between  the  same 
parties  renders  it  necessary  that  the  same  disposition  be  made  of  this. 

It  is  therefore  decreed  that  the  judgment  appealed  from  be  reversed,  and  the 
case  remanded  for  further  proceedings ;  the  appellees  paying  the  costs  of  this 
appeal. 


The  Bank  of  Louisiana  v.  Briscoe. 

Thepnnrision  of  article  2695  of  the  Civil  Code,  establlihiag  the  rate  of  conventiooBl  iotereitr 
has  always  been  confined  to  loans  of  money,  and  held  not  to  apply  to  the  purchase  and  sale 
of  promissory  notes,  bills  of  exchange  or  other  negotiable  instmments,  nor  of  credits. 

An  exchange  of  credits  made  bondjidet  is  not  illegal ;  aZtter,  if  the  exchange  be  a  more  de* 
vice  to  cover  nsoxy.  In  every  case  the  inqairy  is,  whether  the  transaction  was,  in  sab- 
stance,  a  loan  of  money ;  if  really  a  sale  or  exchange  of  credits,  it  wHI  be  valid  thoagh  the 
contract  be  in  the  form  of  a  loan. 

Where  the  facts  of  a  case  present  a  double  aspect,  one  of  which  represents  a  contract  which 
the  law  aathorizeSf  and  the  other  one  prohibited  by  law,  the  contract  mast  be  sos. 
tained. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.  L. 
Peirce,  for  the  plaintiffs.  Benjamin  and  Micou,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

Edstis,  C.  J.  The  defendant  obtained  an  injunction  against  the  executory 
process  issued  for  the  sum  of  $14,400  with  interest,  on  an  authentic  act,  by 
which  his  property  was  mortgaged  to  secure  the  payment  of  the  sum  of  $18,000» 
with  interest,  &c.,  the  amount  of  a  bond  executed  by  him  in  favor  of  the  Bank 
of  Louisiana.  The  injunction  was  dissolved  after  a  trial  of  the  cause  on  its 
merits,  and  the  defendant  has  appealed.  It  has  been  argued  before  us  as  pre- 
senting a  question  of  usury. 

On  the  2*2d  of  April,  1838,  the  defendant  wrote  to  the  cashier  of  the  bank  ap- 
ptying  for  a  loan  of  money,  on  a  mortgage  of  his  plantation  and  slaves  in  the 
parish  of  Concordia.  To  this  letter  the  cashier  replies  in  a  letter,  under  date 
of  the  7th  of  May  following,  addressed  to  the  defendant  in  Kodney,  Mississip- 
pi, that  ^*the  bank  has  some  funds  in  the  Planters'  Bank  of  Natchez,  which  you 
can  obtain  the  loan  of,  aay  $18,000,  under  the  terms  of  the  charter,  on  mort- 
gage, &c.,'*  and  adds,  *'let  me  hear  from  you,  as  I  have  other  applicants  for  it." 
On  the  3d  of  May,  on  the  application  of  the  defendant,  a  resolution  had  been 
passed  by  the  directors  of  the  bank,  agreeing  to  loan  him  $18,000,  under  the 
terms  of  the  charter,  on  mortgage,  on  his  titles  to  the  property  offered  proving 
fiatis&ctoiy.  The  defendant,  by  a  letter  from  Port  Gibson,  Mississippi,  of  date 
Ihe  19th  May  following,  accepts  the  offer  of  the  loan  on  the  terms  proposed  in 
the  letter  of  the  cashier,  gives  information  concerning  his  titles,  and  expresses 
his  desire  that  the  act  of  mortgage  may  be  sent  to  him  for  signature,  but  if  his 
presence  in  New  Orleans  be  required,  he  states  he  will  then  be  there  without 
dblay.    Under  date  of  the  22d  May,  from  Vidalia,  the  defendant  forwards  to 
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Ujiioir  Bahx  of  the  parish  of  Poiote  Coapto,  on  the  7th  of  August,  3847.  The  defendant 
Sm^tb.  instituted  this  action  to  enjoin  the  execution  of  the  writ,  on  the  ground 
that  the  sheriff,  without  authority  of  law,  was  about  to  sell  the  slaves  seized  at  a 
place  dilTerent  from  that  named  in  the  original  advertizement.  The  injunction 
was  dissolved,  and  the  defendant,  SmiUi,  and  his  surety,  were  condemned,  in 
eolidot  to  pay  three  per  cent  interest,  and  twenty  per  cent  damages,  on  the 
amount  of  the  judgment  enjoined.  From  that  judgment  the  present  appeal 
has  been  taken. 

It  appears  from  the  evidence  that,  at  the  date  of  the  seizure  and  of  the  ad- 
vertizements  by  the  sheriff,  the  court  house  of  the  parish  of  Pointe  Coupee 
was  at  a  point  upon  the  Mississippi  river  nearly  opposite  to  the  town  of  Bayoa 
Sara.  The  legislature,  by  an  act  passed  on  the  7th  of  April,  1847,  p.  79,  au- 
thorised the  inhabitants  of  the  parish  of  Pointe  Coup6e  to  establish  a  seat  of 
justice  for  the  parish,  and  directed  an  election  to  be  held  for  that  purpose. 
Under  the  authority  of  that  law  a  site  was  chosen  on  False  river,  some  distance 
from  the  old  court  house,  and  on  the  14th  of  July,  the  sheriff  made  proclama- 
tion of  the  fact  as  directed  by  the  statute.  The  police  jury  was  convoked,  and 
at  its  meeting  selected  a  house  within  the  limits  prescribed  by  the  vote  of  the 
inhabitants,  which  was  rented  and  established  as  the  court  house  of  the  parish. 
Upon  this  change  being  made  the  sheriff  gave  public  notice,  that  all  sales  which 
had  been  advertized  for  the  first  Saturday  of  August,  would  be  made  on  that  day 
at  the  new  seat  of  justice;  and  the  advertizement  of  the  sale  now  in  question, 
which  had  previously  been  posted  up  at  the  court  house  on  the  Mississippi  river, 
was  removed  and  posted  up  at  the  newly  established  court  house.  The  defend- 
ant, Smi(h^  contends  that  the  sale  could  only  legally  have  been  made  at  the  court 
house  on  the  Mississippi  river,  which  was  the  seat  of  justice  at  the  date  of  the 
seizure;  that  the  change  of  the  place  of  sale  by  the  sheriff  was  unauthorised  by 
law;  and  that  the  ad  vertizements  of  thirty  days  required  by  law  are  intended  to 
be  thirty  consecutive  days  notice  at  one  place. 

The  sheriff  is  required  by  law  to  advertize  under  execution  at  the  court  house 
of  the  parish,  and  to  sell  the  property  seized  at  the  court  house,  unless  the 
debtor  claim  the  right  of  having  his  plantation  or  slaves  sold  at  his  domicil. 
C.  P.  art.   664.    Acts  of  1642,  p.  210.    The  advertizement  of  the  sheriff 
in  the  present  instance  announced  that  the   sale  would  be   made   at  the 
court  houit  of  the  parish  of  Pointe  CowpUy  without  designating  the  spot  at 
which  the  court  house  stood.    When  the  new  seat  of  justice  was  selected,  and 
a  court  house  was  provided  at  that  point,  that  became  the  only  place  at  which 
he  eould  legally  proceed  to  make  sales  under  execution.     The  old  court  house 
then  ceased  to  be  a  public  place  known  to  the  kw,  or  the  place  at  which  the 
sherifiT  could  legally  advertize  or  sell  without  the  consent  of  all  the  parties.  The 
police  jury  had  not  only  the  authority  to  provide  a  court  house  at  the  place  se- 
lected for  the  seat  of  justice,  but  it  was  their  duty  to  do  so,  both  under  the  gen- 
eral law  and  the  special  law  providing  for  the  removal,    fiul.  and  Curry's  Dig. 
p.  164,  ^10. 

It  became  indispensable  to  the  validity  of  the  sale  under  this  authorised 
change,  that  the  advertizement  should  follow  the  court  house  to  its  new  site. 
The  sheriff,  by  removing  the  advertizement,  gave  to  it  the  thirty  days  publicity 
required  by  law,  and  under  circumstances  rather  calculated  to  increase  than  to 
diminish  the  notoriety  of  the  sale. 

The  Union  Banky  in  its  answer,  prayed  for  a  dissolution  of  the  injunction, 
and  that  SmWi,  and  his  surety ^  Charles  Morgan^  scnr,^  should  be  condemned,  tn 
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«o2tt2o,  to  pay  interest  and  damages.    Joseph  Jewell  was  the  surety  on  the  bond,   Union  Bask 

mm 

and  not  Morgan;  the  court,  however,  rendered  a  judgment  against  Jewell  as  Smith. 
Borety ;  and  as  to  him  it  is  urged  that  the  judgment  is  erroneous,  and  must 
Dscossarily  be  reversed.  We  think  that  the  judge  did  not  err.  The  act  of 
1831  provides  that  the  surety  on  the  injunction  bond  $haU  he  considered  a  party 
jiaxfUiff  in  the  ndt ;  and,  in  case  the  injunction  shall  be  dissolved,  the  court,  in 
the  same  judgment,  shall  condemn  the  plaintiff  and  surety,  jointly  and  sever- 
ally, to  pay  to  the  defendant  interest,  &c.  Under  this  act  it  was  sufficient  to 
show  who  was  really  the  surety  on  the  bond,  to  authorise  a  judgment,  in  solidOf 
muDst  him.  He  was  by  law  a  party  plaintiff  on  the  record ;  and  tlie  misno. 
mer  as  to  him  in  the  answer  was  cured  by  the  exhibition  of  the  bond,  which 
disclosed  his  true  name  and  character. 

Judgment  affirmed. 


Ryder  v.  Thayer  et  al. 

Where  aa  agent  fails  to  fhip  goods*  which  he  was  directed  by  his  principal  to  do,  the  latter 
if  entitled  to  recover  the  actaal  valae  of  the  goods  at  the  port  of  destination. 

lacaaes  of  breach  of  contract  throogh  negligence  or  fraad,  no  more  can  be  recovered  as  dama- 
ges than  will  folly  lademnify  the  creditor.  A  jary  has  no  more  right  to  exact  a  larger 
svm  fifom  a  debtor,  than  they  have  to  increase  the  amoant  due  by  a  promissory  note. 

Dedsiooa  in  Amm$mith  ▼.  Qordo%t  ante  p.  105,  and  in  Porter  v.  Barrow,  ante  p.  140,  affirmed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J, 
T.  R.  Wolfe,  for  the  plaintiff.  /.  Barker^  for  the  appellants.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff,  residing  at  Alton,  in  the  State  of  Illinois,  ia 
March,  shipped  from  St.  Louis,  a  quantity  of  grain,  consigned  to  the  defend- 
ants, who  are  commission  merchants  in  New  Orleans,  with  instructions  to  for- 
ward the  same  to  Hawes,  Godfrey  Sf  Co.  in  New  York.  By  the  bill  of  lading 
the  consignment  was  deliverable  at  the  defendants'  warehouse  on  the  opposite 
side  of  the  river;  the  defendants  received  it  on  this  side,  and  sold  it  in  direct 
Tiolation  of  their  instructions.  The  plaintiff  received  the  proceeds  of  the 
sale,  but  gave  notice,  on  having  intelligence  of  the  sale,  that  he  would  hold 
them  responsible  for  the  act.  This  suit  is  for  the  recovery  of  111,000  damages, 
for  the  unwarrantable  viohition  of  the  plaintiff's  orders  in  the  disposition  of  his 
property,  for  which  sum  there  was  a  verdict  and  judgment  thereon.  The  de- 
fendants have  appealed. 

The  counsel  for  the  defendants  contends  that,  if  his  clients,  under  the  evi- 
dence, are  liable  for  damages,  they  must  be  limited  to  the  loss  sustained  by  the 
plaintiff,  and  to  the  profits  of  which  he  has  been  deprived,  and  the  indemnity 
must  be  confined  to  those  which  might  have  been  foreseen  and  were  the  imme- 
diate and  direct  consequence  of  the  breach  of  the  contract,  under  article  1928 
of  the  Civil  C(  de. 

The  reasons  giyen  by  the  defendants  for  selling  the  grain  consigned  to  them 
to  be  forwarded  to  its  ultimate  place  of  destination,  are  not  satisfactory;  but  it 
brought  the  market  price,  which  declined  immediately  thereafter,  and  the  pro- 
ceeds were  remitted  to  the  plaintiff's  consignees  and  correspondents  in  New 
York.    We  think  the  evidence  authorizes  the  conclusion  that,  at  the  time  of 


A.M 


150  SUPREME  COURT  OF  LOUISIANA, 

RroKR  the  arrival  of  the  shipment  ia  New  York  in  the  ordinary  coarse  of  a  TOjage, 
Thatsr.  ^^^  ^^  he^n  disposed  of,  or  within  a  reasonable  time  thereafter,  it  would  not 
have  produced  a  nett  sam  exceeding  that  remitted  as  the  proceeds  of  the  sale 
hi  New  Orleans.  No  commission  was  charged  by  the  defendants,  and  the 
shipment,  so  far  as  the  grain  is  concerned,  could  have  been  replaced  in  New 
York  without  loss.  We  infer  from  the  letters  of  the  defendants  offerred  in 
evidence  by  the  plaintiff,  that  another  shipment  of  grain  belonging  to  him  was 
forwarded  at  about  the  same  time  from  this  port  to  New  York,  of  the  result 
of  which  as  to  profit  or  loss  we  have  no  evidence. 

But  the  counsel  for  the  plaintiff  has  urged  that  the  jury  was  justified  ia 
assessing  exemplary  damages,  the  dereliction  of  duty  on  the  part  of  the  agents 
being  flagrant  and  without  justification.  We  do  not  consider  this  position  as 
tenable.  The  rules  under  which  damages  are  assessed  for  breaches  of  con- 
tract are  fixed  by  our  Code,  and  are  imperative.  We  have  on  several  occa- 
sions been  under  the  necessity  of  iieducing  the  amounts  of  verdicts  of  juries 
in  cases  of  this  kind ;  and.  In  a  recent  case,  the  subject  of  the  assessment  of 
damages  has  been  fully  considered,  and  our  views  in  relation  to  it  explained. 
^  Arrowstnitk  v.  Gordon  et  <z2.,  ante  p.  105.  See  also  Porter  v.  Barrow^  ante  p.  140. 

In  relation  to  the  extent  of  the  responsibility  of  the  agent  to  his  principal,  the 
most  approved  authority,  judge  Story,  recognises  the  same  rules.  In  case 
of  non-shipment  Df  goods  hy  jbh  agent.  Which  he  was  bound  to  make,  the 
principal  is  entitled  to  recover  the  actual  value  «f  the  goods  at  the  port  of 
destination.  3  Peters  R.  84  and  S5.  Story  on  Agency,  |  216  et  $eq.  To 
the  market  value  of  the  grain  in  New  York,  the  evidence  and  argument  have 
been  principally  directed.  There  is  evidence  as  to  some  items  which,  un- 
der the  verdict  of  the  jury,  we  feel  ourselves  authorised  to  give  the  plaintiff 
(he  benefit  of^  In  case  of  a  Ibreach  of  contract  by  the  negligence  or  fraud 
of  a  party,  no  other  sum  <;aa  be  allowed  as  damages  than  that  which  fully 
indemniHes  the  creditor.  Beyond  this  juries  have  no  more  right  to  exact 
ta  larger  sum  fromn  debtor,  than  they  have  to  increase  the  amount  due  by  a 
proniissory  note.  Within  this  limit,  on  i|ue8tions  of  fact,  we  have  always 
^iven  great  weight  to  verdicts.  We  thank  the  jury  in  this  case  has  allowed  the 
jpflaintiff  an  -amount  which  exceeds  the  faiir  indemnity  which  he  has  a  right  to 
<!laim  from  the  defendants  for  a  iriolatioa  of  his  tostmetiQiu,  and  which  will  be 
fully  covered  by  the  sum  of  9250. 

The  judgment  appealed  from  is  therefore  reversed,  und  judgment  entered 
In  favor  of  the  plaintiff,  against  the  defendants,  for  two  hundred  and  fifty  dol- 
lars, with  costs  and  interest  from  judiciatl  demand ;  the  plaintiff  paying  the 
tfMflts  of  this  appeaft 
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administrator  hai  been  taken,  and  will  impese  aponooe  who  contests  the  fact  the  bortfaen 

of  proving  that  the  formality  has  not  been  complied  with. 
The  objection  that  one  "vfho  saes  as  an  administrator  is  not  aresident  of  the  State,  made  for 

the  first  time  on  a  motion  for  anew  trial,  comes  too  late. 
Where  an  order  of  seisare  and  sale  is  enjoined,  and  the  creditor  answers  the  petition  for  an 

jjyonction,  praying  for  a  Judgment  against  the  plaintiff  in  iqjonction  for  the  debt  doe  him* 
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with  mortgage,  the  only  effect  of  the  prayer  will  be  to  change  the  proceeding!  from  the 
vid  txteutivA  to  the  m'tf  ordinariA.  The  change  involve!  no  abandonment  of  the  action,  bat 
merely  aathqrize!  a  jadgment  to  be  rendered  affecting  the  debtor*!  property  with  a  gene- 
ral mortgage. 

Where  an  order  of  !eiznre  and  aale  i!  enjoined,  and  the  proceeding!  are  changed  from  exe- 
cntory  to  ordinary  by  the  an!wer  of  the  creditor,  both  partie!  being  before  the  court  and 
itfoe  joined  between  them,  the  plaintiff  in  i^innction  cannot  object  to  the  proceeding!  vtd 
orHhorid  on  the  gnrand  ol  want  df  !ervice  of  citation  and  petition. 

Where  the  condition!  annoanced  at  a  eale  of  land,  and  !tated  in  iheproc^-verhalt  ahow  clearly 
that  it  waa  intended  that  the  property  ahoold  remain  mortgaged  to  !ecore  payment  of  the 
note!  given  for  the  price,  the  effect  of  an  adjudication,  made  npon  tho!e  condition!,  will  be 
at  once  to  convey  title  and  to  create  a  mortgage:  It  waa  not  nece!iary  to  the  perfec- 
tion of  the  title  that  the  adljadication  !hoaId  have  been  followed  by  a  !eparate  act,  !igned 
by  the  partiea  (C.  C.  S601) ;  and  the  proeit-verheU  of  a  aale,  made  nnder  the  aothority  of  a 
Court  of  Probate!,  i!  fall  evidence  of  the  mortgage  retained,  and  when  aigned  by  the  par- 
chaier  and  pari!h  jadge,  in  the  pre!ence  of  two  witne!!e!,  import!  a  conie!!ion  of  jadg- 
ment Neither  the  !ignatare  of  the  adminietrator  of  the  !acce!!ion,  nor  of  any  agent  for 
him,  i!  neceeaary  to  complete  the  pnrchaaer'!  title, nor  to  give  to  the  procUxerhal  the  au- 
thenticity of  an  order  of  aeizore  and  !ale. 

The  purchaaer  of  the  property  of  a  !acce!8ion  cannot  plead  in  compenaation  a  debt  due  to 
him  by  the  deceaaed.  An  admini!tiator  cannot  aaaent  to  !ach  an  extingmiahment  of  the 
debt,  in  violation  of  the  right!  of  other  creditor!. 

A  prayer  for  a  jury  i!  too  late,  after  the  caae  baa  been  called  for  triaL    C.  P.  494,  495. 

A  party  to  a  auit  will  not  be  required  to  an!wer  interrogatorie!,  where  the  application  to  pro- 
poond  them  waa  made  after  the  ca!e  had  been  called  for  trial,  and  the  party  propoied  to  be 
interrogated  waa  ab!ent. 

APPEAL  from  the  District  Court  of  Pointe  Coup6e,  Farrar^  J.  Laeoste^ 
for  the  plaiDtiff.  Railiff  and  CotcgiLU  for  the  appellant.  The  jadg. 
ment  of  the  court  was  pronouoced  by 

Ki5a,  J.  The  plaintiff  Brooks  and  W.  Walker  were  the  joint  owners  of  a 
tract  of  land.  Walker  died,  and  a  sale  of  the  land  was  made  under  an  order  of 
the  Court  of  Probates,  for  the  purpose  of  effecting  a  partition.  The  terms  of 
the  sale  required  that  the  purchaser  should  give  his  notes,  secured  by  a  special 
mortgage  on  the  land.  Brooks  became  the  purchaser  at  the  public  sale,  and 
gave  his  three  notes  for  one-half  of  the  price  payable  to  the  administrator  of 
the  deceased,  and  identified  with  the  sale  by  the  pxropAofthe  parish  judge.  A 
partial  payment  was  made  by  the  plaintiff,  and  for  the  residue  Walker^s  admi- 
nistrator obtained  an  order  for  the  seizure  and  sale  of  the  land,  the  execution  of 
which  the  plaintiff  instituted  this  action  to  enjoin.  The  grounds  upon  which 
the  injunction  was  claimed  are :  Ist.  Because  Xhe  proc^s^crhal  of  the  sale,  up- 
on which  the  order  of  seizure  issued,  is  not  an  act  importing  a  confession  of 
judgment,  there  bemg  no  acknowledgment  of  the  debt  claimed.  2d.  Because 
the  order  directs  the  sale  of  the  entire  tract  of  land  described  in  the  proccS' 
verbal  of  the  sale,  only  one  undivided  half  of  which  it  is  alleged  was  included 
ID  the  mortgage.  3d.  Because  there  was  no  legal  adjudication  to  the  plaintiff, 
the proce«-ver&a/ of  sale  not  having  been  signed  by  the  administrator,  but  by 
one  Van  Winkle,  who  professed  to  act  as  his  agent,  but  whose  authority  as 
such  is  not  shown.  4th.  Because  the  administrator  of  Walker  does  not  appear 
to  have  taken  his  official  oath  as  such ;  and,  without  being  sworn,  was  not  autho- 
rized to  maintain  the  action.  5tb.  Because  he  is  in  danger  of  being  evicted 
from  the  land  purchased. 

The  administrator  filed  an  answer  to  this  petition,  in  which  he  prayed  for  a 
diasolution  of  the  injunction,  and  for  a  judgment  against  the  plaintiff  fur   the 
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debt  claimed  in  the  original  petition,  and  that  his  privilege  and  mortgage  should 
be  recognized  and  enforced.  Upon  the  filing  of  this  answer  the  plaintiff  moved 
for  the  dismissal  of  the  executory  proceedings,  on  the  ground  that  the  action 
had  been  changed  from  the  vid  executivd  to  the  vid  ordinandi  and  that  the  two 
suits  could  not  be  conducted  together.  The  motion  was  overruled,  and  the 
judge  ordered  the  two  proceedings  to  be  consolidated.  After  the  cause  was  called 
for  trial  the  plaintiff  in  injunction  filed  a  supplemental  petition,  in  which  he 
pleaded  compensation  and  prayed  for  a  jury.  He  also  offered  to  file  an  excep- 
tion and  answer,  in  which  he  excepted  to  the  want  of  citation,  repeated  most  of 
tiie  allegations  contained  in  his  original  petition,  and  appended  to  it  interroga- 
tories to  the  plaintiff.  The  court  overruled  the  prayer  for  a  jury  on  the  ground 
that  the  application  came  too  late,  and  refused  to  order  the  interrogatories  to 
be  answered,  the  defendant  being  absent.  On  the  trial  a  judgment  was  ren- 
dered in  favor  of  the  succession  of  Walker  for  the  debt  claimed,  and  the  plain- 
tiff has  appealed. 

As  the  evidence  of  his  authority,  the  administrator  exhibited  the  letters  of 
administration  delivered  to  him  by  the  iudge,  in  which  it  is  stated  that,  **he  has 
been  duly  and  legally  appointed  administrator  of  the  succession  of  WUliam 
Walker,  deceased,  and  has  taken  the  oath,  and  given  the  bond  and  security  re- 
quired by  law."  The  delivery  of  letters  of  administration  presupposes  that 
the  required  oath  has  been  taken,  and  is  such  evidence  of  the  fact  as  to  impose 
upon  the  party  contesting  it  the  burthen  of  proving  that  the  formality  has  not 
been  fulfilled.  The  objection  that  the  administrator  is  not  a  resident  of  the 
State,  was  made,  for  the  first  time,  in  a  motion  for  a  new  trial ;  and  was,  if  well 
founded,  made  too  late  to  be  considered.  We  may  remark,  however,  that  there 
is  no  evidence  that  he  was  a  non-resident  at  the  date  of  his  appointment.  His 
subsequent  change  of  domicil,  may  furnish  a  sufiScient  groand  for  removing  him 
from  his  trust,  but  no  such  removal  has  been  shown.  C.  C.  art.  1119.  12 
Bob.  238. 

The  judge  did  not,  in  our  opinion,  err,  in  overruling  the  motion  to  dismiss 
the  executoiy  proceedings.  The  only  eflfect  of  the  prayer  for  a  judgment 
against  the  plaintifiT  in  injunction  for  the  debt  claimed  in  the  original  petitioD, 
was  to  change  the  proceedings  from  the  via  exicutivd  to  the  md  ordinarid.  This 
change  involved  no  abandonment  of  the  action,  but  merely  converted  it  into  a 
suit  to  be  proceeded  with  in  the  ordinary  form,  by  the  introduction  of  evidence 
on  the  trial  in  support  of  the  allegations  of  the  original  petition,  and  authorising 
a  judgment  to  be  rendered  affecting  the  debtor's  property  with  a  general  mort- 
gage. 4  La.  307.  16  La.  101.  19  La.  374.  When  this  change  took 
place  both  parties  were  before  the  court,  issue  was  joined  between  them,  and 
the  plaintifiT  in  injunction  could  not  then  claim  to  be  served  with  citation  and  a 
copy  of  the  petition.     Barrow  v.  Wright,  ante  p.  130. 

The  proces'Verhal  of  the  sale,  which  it  is  contended  affords  no  evidence  of  a 
mortgage,  recites :  '*That  the  terms  and  conditions  of  said  sale  are  as  follo^*s  : 
the  purchase  price  payable  in  one,  two,  and  three  years  from  the  1st  of  Jano- 
aiy  next,by  equal  instalments,  the  purchaser  to  furnish  his  notes,  with  approved 
personal  security,  in  solido,  bearing  ten  per  cent  interest  per  annum  after  due 
until  paid,  and  a  special  mortgage  on  the  land  to  secure  the  said  notes.'*      It  is 
signed  by  the  parish  judge  and   by  the  purchaser  in  the  presence  of  two  'wit- 
Desses,  and  also  by  one  Van  Winkle,  as  the  agent  of  the  administrator.      It  is 
contended  that  the  terms  used  in  the  proces-verbal  create  no  mortgage,     but 
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contemplate  a  future  act  in  which  a  mortgage  was  to  be  given.  It  was  clearly 
intended  by  the  conditions  announced  at  the  sale,  and  stated  in  the  procts-vcr^ 
bal,  that  the  land  should  remain  mortgaged  to  secure  the  notes  given  for  the 
price.  The  effect  of  the  adjudication  upon  those  conditions  was,  at  once,  to 
convey  title  and  create  a  mortgage.  7  La.  468.  It  was  not  necessary  for  the 
perfection  of  the  title  that  the  adjudication  should  have  been  followed  by  a  se- 
parate act,  signed  by  the  parties.  C.  C.  art.  2601.  The  proch-verbal  of  a 
sale,  noade  under  the  authority  of  the  Court  of  Probates,  has  been  repeatedly 
held  to  furnish  full  evidence  of  the  mortgage  retained;  and  when  signed  by  the 
purchaser  and  imrish  judge,  in  the  presence  of  two  witnesses,  to  import  a  con- 
fession of  judgment.  7  La.  468.  6  Rob.  26.  Neither  the  signature  of  the 
administrator,  nor  that  of  his  agent,  was  necessary  to  complete  the  purchaser's 
title,  nor  to  give  to  the  prods-verbal  the  ai^ority  required  to  authorize  the 
granting  of  an  order  of  seizure  and  sale. 

The  testimony  does  not,  in  our  opinion,  support  the  allegation  that  the  plain- 
tiff is  in^danger  of  being  evicted.  The  only  evidence  relied  on  in  support  of 
the  averment  is,  that  the  admission  made  at  the  trial  that  a  witness  named  in 
an  affidavit  for  a  continuance  would,  if  present,  swear  **  that  he  was  well  ac- 
quainted with  the  locality  of  the  land,  that  he  knew  the  extent  and  character 
of  the  conflicting  claim  urged  by  the  heirs  of  James  Simpson  deceased,  he 
having  assisted  iu  surveying  and  running  out  the  same."  These  facts  if  sworn 
to  would  not  show  that  the  plaintiff  has  been  disquited,  nor  would  they  furnish 
reasonable  grounds  for  apprehending  that  he  would  be  disquited  in  his  posses- 
sion,    C.  C.  art.  2535. 

The  claim  pleaded  in  compensation  was  properly  rejected.  The  purchaser 
of  the  property  of  a  succession  is  not  permitted  to  offer  a  debt  due  to  him  by 
the  deceased  in  compensation.  The  administrator  is  without  authority  to  as- 
sent to  such  an  extinguishment  of  the  debt,  in  violation  of  the  rights  of  other 
creditors.     7  Mart.  N.  S.  23& 

It  is  not  material  to  enquire  whether  the  whole,  or  the  undivided  half  only, 
of  the  land  was  affected  with  the  special  mortgage  resulting  from  the  adjudica- 
tion at  the  probate  sale.  The  conversion  of  the  executory  into  an  ordinary 
proceeding  authorized  a  judgment  operating  a  general  mortgage  on  the  proper- 
ty of  the  debtor,  in  virtue  of  which  the  entire  ti*act  may  be  seized  in  satisfac- 
tion of  the  debt. 

The  prayers  for  a  jury,  and  that  the  plaintiff  should  be  required  to  answer 
ioterrogatories,  were  properly  overruled.  The  cause  had  not  only  been  set 
down,  but  had  been  called  for  trial,  when  the  applications  were  made,  and  the 
plaiotiff  was  absent.     C.  P.  arts.  494,  495.     1  Ann.  R.  403.    4  La.  511. 

Judgment  affirmed. 
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Dabadis  v.  Poydbas,  Curator. 

Parol  evidence  is  inadmiuible,  between  the  parties  or  their  representatives,  to  prove  a 
aale,  evidenced  by  a  notarial  act,  to  have  been  simalated.  A  ooonter-letter,  or  other  writ- 
ten evidence  eqnivalent  thereto,  is  the  only  proof  of  simulation,  admisiibld  under  aach 
orcnmitancea.    C.  C.  3356. 
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APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J.  Up^ 
Um^  for  the  plaintiffs,  cited  Talhot  v.  Seaman^  1  Cranch,  1.  CouLon  v. 
Neptune^  1  Pet.  Ad.  Dec.  358.  Hughes  on  Isur.  347.  Warder  y,  BelU  Creole,  1 
Pet.  Ad.  Dec.  42,  80.  Matter  of  the  Sarah,  1  Rob.  Ad.  Rep.  263.  Ihfson  v. 
Prior,  1  GallJson,  133.  BoweY,  Brig  Biaju,  1  Mason's  R.  377.  Hand  v.  £/• 
vira,  Gilpin's  R.  60.  Frances  Mary,  2  Hagg,  R.  89.  l^ilXiam  Beckford,  3 
Rob.  Ad.  R.  355.  1  Sumner  R.  400.  2  Story,  C.  C.  195.  Rowland's  case,  7 
vol.  Mass.  Law  Rep.  p.  377.  Spr ague's  case,  6  lb.  p.  14.  Frost,  on  the  same 
side.  Jluntofi  and  Grymes,  for  the  ajppeliants.  The  judgment  of  the  court 
was  pronounced  by 

Slioell,  J.  The  steamer  Rodolph,  laden  with  cotton,  was  sunk  in  Red 
river.  The  plaintiffs  at  the  time  were  the  owners  of  a  steamer  called  the 
Bell  Boat ;  this  boat  was  furnished  with  steam  pumps,  a  diving-bell,  submarine 
ArmouTj  and  other  implements  adapted  to  the  recovery  of  property  submerged 
in  water,  and  was  employed  in  that  business  on  the  IVf  ississippi  and  its  fributa* 
ries.  This  boat  happened,  at  the  time  of  the  disaster,  to  be  in  the  Red  river, 
«ome  £fry  miles  distant  from  the  Rpdolph.  A  messenger  was  dispatched 
ia  few  days  afterwards  to  obtjain  hey  assistance.  On  her  arrival  at  tbd  WTBfsk 
negotiations  took  place  between  the  captain  of  the  Rodolph  and  the  captain  of 
the  Bell  Boat,  which  resulted  in  a  definite  agreement  with  regard  to  the  com- 
pensation for  raising  the  steamer;  but  as  to  (he  cotton,  it  was  vague.  WeUk, 
the  captain  of  the  Rodolph  says,  in  substance,  that  the  understanding  was  that 
for -saving  the  cotton  they  were  to  be  entitled  to  the  same  compensation  that  he, 
Welch,  would  have  beeq  entitled  to,  if  he  had  saved  it.  Another  witness  sajra, 
the  words  used  by  Welch,  were :  >*I  will  abandon  you  all  the  cotton  you  ean 
save."  Under  this  indefinite  arrangement  the  intention  of  the  parties  seema  Co 
have  been  that,  the  salvors  should  get  what  they  could  from  the  owners  of  tbm 
cotton,  and  look  to  them  only. 

The  district  judge  gave  the  plaintiffs,  as  the  remuneration  for  their  servlea* 
in  saving  the  cotton,- one  half  of  its  nett  proceeds,  at  its  sale  in  New  Orleans* 
at  auction,  under  a  consent  order;  also  the  suii|  of  ^80,  the  amount  of 
freight  advanced  by  the  plaiqtilfs  for  bringing  the  cotton  from  Red  riyer  to  the 
icity.  From  this  decree  the  defendants  have  appealed.  They  declare  their 
willingness  to  pay  such  sum  as  the  court  may  deem  a  reasonable  and  justcooi- 
pensation  for  the  services  rendered,  but  contend  that  the  allowance  made  bj 
the  district  judge  was  extravagant,  and  that  he  erred  in  the  legal  principle  ad- 
vanced in  his  opinion,  which  was,  **that  the  plaintiffs  ought  not  only  to  be  paid 
a  fair  and  equitable  compensation  for  their  labor  and  skill ;  but  that  they  ought 
to  be  liberally  rewarded." 

The  evidence  shows  that  the  current  of  the  Red  river,  at  the  place  of  tlie 
disaster,  was  strong,  the  weather  inclement  at  the  time,  the  deposit  of  mud 
upon  the  |)oat  and  cargo  was  rapid*  aod  the  difllculty  of  raising  the  submerged 
boat  and  cargo  such  that  the  loss  would  have  probably  been  almost  total,  but  for 
tho  interposition  and  somces  of  the  plaintiffs.  The  machinery  and  apparatus 
are  proved  to  bo  ingenious  and  costly.  The  ofiiicers  and  crew  of  the  Bell  Boat 
acted  with  zeal  and  fidelity,  under  circumstances  of  bodily  exposure  at  an  io-^ 
clenient  season.  Their  labors  in  going  beneath  the  water  wero  not  only  ardu- 
ous, but  involved  some  personal  danger.  The  time  occupied  in  raising  the  boat 
and  cargo  wns  about  four  weeks. 

Tho  question  has  beeu  pressed  at  bar  by  the  Jearned  counsel  for  the  defend* 
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tots,  whether  we  have  a  right,  in  the  case  of  salvage  opoD  ioland  waters,  to  fol- 
low the  rules  which  are  laid  down  by  courts  of  admiralry  with  regard  to  mara- 
time  salvage.  Those  courts  do  not  confine  themselves,  in  their  assessment  of 
salvage,  strictly  to  a  compensation  for  work  and  labor  done ;  but  from  considera- 
tions of  public  policy,  theipterestsof  commerce,  the  benefit  and  security  of  navr 
ig^tion,  and  the  value  of  hum^n  life,  estimate  a  salvage  reward  upon  an  enlarged 
aod  liberal  scale.  We  have  searched  in  vain  for  authority  upon  this  question,  and 
shall  not  attempt  to  settle  it,  because  lye  do  not  deem  it  indispensable  for  the  de- 
termination of  this  cause. 

If  the  court  below  has  not  in  fact  adjudged  more  than  a  reasonable  and  just 
compensation,  we  have  no  right  to  disturb  the  decree.  The  captain  of  the 
Kodolph,  in  the  absence  of  the  owners  of  the  cotton,  had  certainly  a  right  to 
employ  the  services  of  the  plaintiffs  for  the  recovery  of  the  submerged  pro- 
perty ;  and  as  there  was  no  stipulation  of  a  rate  of  compensation  the  law  im- 
plies a  promise  to  pay  a  reasonable  compensation.  Now,  in  estimating  this  rea- 
sonable copnpensation,  we  may  consider  the  plain tiiTs  outlay  for  the  buijdiqg  of 
their  boat,  the  expense  of  the  officers  and  crew,  the  infrequency  of  employment, 
the  time  expended  in  saving  the  property,  the  inefficiency  of  ordinary  means  to 
accomplish  its  recovery,  the  scieoce  and  skill  exhibited  by  the  plaintififs  in  the 
coDsdrnction  and  use  of  the  apparatus,  the  bodi}y  exposure  and  peril,  the  result 
of  ail  vf  hich  has  been  a  benefit  to  the  defendants.  We  are  certainly  at  a  loss  to 
see  why  skill  and  science  are  not  to  be  taken  into  the  account  in  a  case  of  this 
sort,  as  well  as  mere  bodily  labor;  and  if  the  labor  was  under  circumstances 
accompanied  by  bpdily  exposure  apd  peril,  that  also  is  a  fair  subject  of  consid- 
eration. Tested,  under  the  evidence,  by  this  merely  equitable  standard,  and 
throwing  out  of  view  any  considerations  of  public  policy  or  liberality,  we  cannot 
aay  that  the  amount  adjudged  exceeds  ff>  fair  and  equitable  compensation;  and 
as  the  decree  appears  to  us  to  have  done  justice  between  the  parties,  we  must 
let  it  stand,  whether  the  district  judge  was  right  or  not  in  the  legal  principlea 
which  he  applied  to  the  case. 

As  to  the  freight  paid  by  the  plaiotiflTs  for  bringing  the  cotton  to  New  Orleans* 
it  seems  to  us  high-  But  it  is  shown  that  the  bales,  from  having  been  sub- 
merged, were  saturated  with  mud  and  water,  so  as  to  render  them  very  heavy 
and  difficult  to  handle ;  and  the  district  judge  thought  himself  warranted  by  the 
evidence,  in  coQsideriog  it  oojt  ao  excessive  charge  for  conveying  cotton  in  that 
CjOndition^  Judgment  affirmed. 
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MuRRBLL  r.  Fowled  et  al. 


Two  contigvou  city  Iota,  belpogiog  to  the  same  proprietor,  were  parchaaed  by  different  per* 
SODS  at  a  jadicial  aale.  On  one  of  them  there  was  a  brick  bailding,  the  foandation  of  one  of 
wboae  walla  prqjected  under  the  anrface  of  the  other  lot,  thoagh  the  wall  itself  did  not  ex- 
tend over  any  part  of  it.  The  porchaser  of  the  latter  having  made  use  of  this  wall  in  the 
erection  of  a  building:  Hdd,  that  the  owner  of  the  first  lot  was  entitled  to  reaoverof  him 
one  half  of  the  value  of  the  wall,  and  one  hali  of  the  value  of  the  ground  upon  whicb  it  was 
bailt;  and  that  the  projection  of  the  foundation  by  the  original  owner,  does  not  impair  the 
ri^fat  of  die  purchaser  to  indemnity  for  the  use  jxxfAa  of  his  land  and  waU. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  It 
L.  Peirce,  for  the  plaintiff.     Josephs,  for  the  appellants.     The  judgment 
of  the  court  was  pronounced  by 


166    ] 


MURRELL 
V. 

Fowler. 


SUPREME  COURT  OF  LOUISIANA. 

EusTis,  C.  J.  The  plaintiflT  and  the  defendants  are  the  owners  of  two  ad- 
jacent city  lots,  which  they  purchased  at  the  same  time  at  a  public  sale  of  the 
estate  of  a  bankrupt.  On  the  plaintiff's  lot  there  was  a  three  story  brick  build- 
ing, and  the  defendants  having  made  use  of  the  wall  contiguous  to  their  lot,  the 
plaintiff  instituted  this  action  to  recover  one  half  of  the  value  of  the  wall,  and 
one  half  of  the  value  of  the  land  upon  which  it  is  built.  There  was  judgment 
for  the  plaintiffs,  and  the  defendants  have  appealed. 

The  defence  is  that,  by  the  destination  of  the  original  proprietor,  as  well  as 
by  presumption  of  law,  the  wall  was  what  is  called  a  common  wall  between  the 
proprietors  of  the  adjacent  lots.  The  use  which  the  owner  has  established  on 
one  part  of  his  property  in  favor  of  another  part,  is  equivalent  to  a  title  with 
respect  to  perpetual  and  apparent  servitudes  which  may  be  acquired  by  title ; 
and  in  relation  to  those  servitudes,  permanence  of  destination  and  the  caractire 
de  perpetuus  are  essential  requisites  of  their  establishment.  Durel  y. 
Boishlanc,  1  An.  Rep.  406.  Tho  building  which  was  upon  the  de- 
fendants' lot  at  the  time  of  the  purchase,  we  think,  under  the  evidence,  did  not 
possess  those  requisites,  and  had  not  the  effect  of  creating  the  destination  du 
pire  de  famtLle,  even  supposing  such  an  effect  were  possible  under  the  law. 
Even  conceding  the  theory  of  the  presumption  of  mitoyenneti  to  exist  in  re- 
lation to  walls  of  separation  in  our  cities  and  towns,  which  we  do  not  decide,  we 
think  any  such  presumption  is  repelled  by  the  situation  and  condition  of  the 
property  at  the  time  it  was  occupied  by  the  original  owner.  The  wall  is  en- 
tirely on  the  land  of  the  plaintiff.  It  is  two  bricks  thick  in  the  first  story,  and 
one  a  half  in  the  second  and  third,  the  foundation,  however,  projecting  seven, 
teen  inches  at  its  base  under  ^e  surface  of  the  defendants'  lot.  The  defend- 
ants' have  thus  the  benefit  of  a  portion  of  the  plaintiff's  land,  and  the  use  of 
his  wall,  for  which,  in  their  building  contract  for  the  stores  they  have  erected, 
about  $500  was  allowed  by  the  undertaker.  The  district  judge,  under  article 
660  of  the  Code,  allowed  the  plaintiff  the  value  of  one  half  of  the  wall  and  of 
nine  inches  of  ground ;  and  we  think  the  defendants  can  be  permitted  to  hold 
and  use  the  wall  on  no  other  conditions. 

It  is  contended  that  article  660  is  not  applicable  to  the  present  case,  because 
the  foundation  is  not  entirely  on  the  plaintifl^s  own  estate.  Without  adverting 
to  the  discrepancy  between  the  french  and  english  texts  of  that  article,  and  to 
the  obvious  fact  that  a  high  wall  cannot  be  erected  on  the  line  of  a  lot  on  our 
farms  and  alluvial  soil  without  the  projection  of  tha  foundation  on  the  ad- 
jacent land,  the  objection  appears  to  us  to  be  answered  by  an  argument  pre- 
sented by  the  counsel  for  the  defendants  on  another  branch  of  the  case, 
in  which  they  urge,  with  much  truth,  that  both  plaintiff  and  defendants 
bought  the  property  as  it  stood,  and  neither  can  complain  with  any  show 
of  reason  of  the  owner's  having  caused  the  foundation  of  this  common  wall 
to  be  laid  in  partial  and  nnfair  proportions  on  either  lot. 

The  evidence  does  not  show  the  wall  to  have  been  a  common  one ;  but  the 
projection  of  the  foundation  by  the  original  owner,  we  do  not  think  impairs  the 
rights  of  the  plaintiff  for  indemnity,  for  the  use  which  the  defendants  have 
made  of  his  land  and  wall,  without  agreement  or  condition. 

Judgment  affirmed^ 
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Morton  et  al.  v.  Packwood  et  aL 

Where  the  matters  at  ifsve  in  an  oppoaition  by  the  heira  of  the  wife  to  an  account  pre- 
sented by  the  anrviving  hnaband  ai  ezecator,  are  the  right  of  the  heirs  to  a  certain  interest 
in  a  plantation  and  alavei  alleged  to  be  community  property,  and  the  limolation  of  a  sale 
of  the  property  made  by  the  hnaband  before  the  diisolation  of  the  community,  the  judg- 
ment rendered  thereon  may  be  pleaded  aa  res  judicata  to  an  action  by  the  hein  against  the 
hosband  personally  foi^  a  partition  of  the  same  property  alleged  to  be  owned  by  themselves 
and  the  defendant,  and  for  a  judgment  recognizing  their  rights  to  an  undivided  portion  of 
it  and  declaring  the  simulation  of  the  sale  made  by  the  husband.  The  fact  that  the  pro- 
ceedings on  the  opposition  were  against  the  defendant  as  executor,  and  that  the  opposition 
was  to  ^is  account  as  such,  will  not  prevent  the  jadgment  from  being  set  up  as  ref  judi' 
eatOt  on  the  ground  that  the  demands  in  the  two  cases  were  not  made  by  the  parties  in 
the  same  quality.  Per  Cteriam :  The  law  giving  a  preference  in  the  administration  of 
SQccessions  to  those  who  are  interested  in  them,  it  generally  happens  that  the  adminis- 
trator, either  as  heir  or  creditor,  has  an  interest  adverse  to  that  which  he  represents.  His 
individual  interest  is  litigated  in  the  account  which  he  presents,  and  on  which  his  claim,  as 
heir  or  creditor,  is  exhibited ;  in  the  eye  of  the  law  he  is=  personally  a  party,  though  his 
personal  rights  have  been  asserted  in  his  representative  capacity ;  and  if  one  having  an 
adverse  interest  maka  an  issue  on  the  claim,  any  judgment  rendered  on  it  will  be  binding 
on  both  parties. 

APPEAL  from  tlie  t^iflh  District  Court  of  New  Orleans,   Buchanan^  J. 
The  facts  of  this  case  are  stated  at  length  m  the  opiaion  of  the  court 

infrd. 

Roselius^  PrentUs  and  Finney,  for  the  appellauts.  The  exception  must  be 
determined  by  art.  2265  of  the  Civil  Code.  The  quality  of  one  of  the  parties 
is  Dot  the  same  in  these  two  suits.  In  the  first  Packwood  appears  neither  in 
the  pleadings  nor  in  the  judgment  in  his  personal  quality,  bat  always  in  his 
representative  quality,  as  testamentary  executor  of  the  will  of  Alice  Packwood^ 
deceased.  The  original  petition  filed  by  tWo  of  the  present  plaintifTs,  simply 
calls  npoQ  him  in  his  representative  capacity,  to  render  an  account  of  his  admi- 
nistration. He  responds  in  the  same  quality,  and  avers  his  readiness  to  ac- 
cooDt.  He  then,  still  acting  only  in  his  representative  quality,  presents  his 
iccouot,  prays  that  it  be  homologated,  and  that  he  be  discharged  from  further 
responsibility  *'  as  executor."  To  this  the  original  plaintiffs  object,  and  opposer 
the  homologation  on  the  ground,  principally,  that  there  was  property  belonging 
to  the  succession  of  Alice  P'ackwood,  not  embraced  in  the  account,  for  which 
the  executor  was  responsible,  and  they  pray  that  **the  executor'*  (not  Samuel 
Packwood  in  his  individual  qunlity,)  be  ordered  to  account  therefor.  The  judg- 
ment of  the  court  below  was  in  accordance  with  the  pleadings.  It  decreed 
nothing  against  Samuel  Packwood  personally,  but  only  that,  as  executor,  he 
should  amend  the  account  of  his  administration.  From  this  judgment  Samuel 
Packwood  appealed.  The  case  will  be  found  reported  in  12  Rob.  234,  andther 
jodgment  of  the  court  is  in  these  words  :  '*Ir  is  therefore  ordered  and  decreed 
that  the  judgment  of  the  Court  of  Probates  be  reversed ;  and  it  is  further  or' 
dered  that  the  opposition,  so  far  as  relates  to  the  Union  Bank  stock  be  main- 
tained, and  that  in  all  other  respects  it  be  overruled  and' rejected  ;  and  that  the 
account  rendered  by  the  executor,  being  thus  amended,  be  approved  and  ho* 
mologated  ;  that  the  opponent  pay  the  costs  of  appeal,*^  &c. 

The  error  of  the  court  below  arises  out  of  the  accidental  fact,  that  the  exe- 
cutor of  the  will  of  Alice  Packwood,  and  the  joint  owner  of  one  undivided  half 
of  the  plantation  and  slaves  in  controversy,  happen  to  be  one  and  the  same 
person.  But  though  the  same  party  or  person  naturally,  they  are  wholly  dis- 
tinct in  their  legal  quality.  Samuel  Packwood,  executor,  &c.,  has  no  more  re- 
lation to  Samuel  Packwood  personally,  than  Paul  has  to  Caius.  Suppose  the 
executor  had  not  been  tlie  joint  owner  of  the  property  in  controversy,  and  this 
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action  for  a  partition  bad  been  instituted  against  a  third  person,  conid  the  deci« 
sion  in  the  case  of  Packwood's  succession  have  been  pleaded  as  ^'  res  judicata?" 
Clearly  not.     Such  an  exception  would  have  been  overruled   at  once.     But 
where  is  the  difference  ?     Samuel  Packwood^  and  Samnel  Packwood,  execu- 
tor, ai'e  two  different  legal  persons,  as  much  as  two  natural  ones.     A  repre- 
sentative stands  in   the   place  of  that  which  he  represents,  not  for  himself. 
Packwood  represented  the  succession  of  his  wife  Alice.     The  question   in  the 
suit  with  him  was,  the  extent  of  his  accountability  as  such  representative,  not 
his  personal  accountability  as  claimant  of  property  in  his  own  right.     The 
question  of  his  personal  right  to  the  property  in  controversy  arose  collaterally, 
in  discussing  his  duty  and  liability  as  executor.     He  was  in  that  matter  a  third 
person,  and  in  no  wise  affected  by  the  decision.     He  was  personally  no  more 
bound  by  it  than  Stewart,  who  it  is  not  pretended  was  a  party.     The  exception 
of  »•  res  judicata"  is  »*  stricti  juris^"  and  will  not  be  allowed  unless  it  is  impera- 
tive.    See  10  1'oullier,  nos.  143,  157,  213.     13  Duranton,   no.  502.     Cloutier 
V.  Lecompte,  3  Martin,  481.     Mercier  v.  Sterling,  5  La.  472.     West  v.  His 
Creditors,  1  An.  R.  p.  365.     **  The  thing  deratinded*'  is  not  the  same.    The 
thing  demanded  here  is  the  partition  of  certain  property  alleged  to  be  owned 
jointly  by  plaintiffs  and  defendant.     The  thing  demanded  in  thn  former  suit  was 
an  account  from  the  executor  ;  the  thing  adjudged,  was  the  accountability  of 
the  executor,  and  nothing  more.     The  judgment  homologating  his    account, 
settled  the  extent  of  his  liability  in  that  capacity,  and  nothing  further.     The 
title  of  the  heirs  to  the  property  of  their  ancestor  is  not  derived  from  the 
executor,  and  cannot  be  affected  by  a  decree  homologating  his  account*     Sup- 
pose the  account  rendered  had  been  homologated  without  opposition ;  would 
that  have  precluded  the  heirs  from  suing  for  property  not  embraced  in  the  ac- 
count ?     It  is  true  the  question  of  title  to  the  property  in  controversy  arose  on 
the  trial  of  the  opposition,  but  it  was  not  the  real  point  in   controversy.     The 
real  point  was,  the  accountability  of  the  executor.     Now  an  executor  may  be 
accountable  for  goods  which  do  not  belong  to  the  succession,  for  instance,  where 
they  are  are  found  among  the  goods  of  the  succession,  and  not  claimed  by  the 
true  owners.     So  on  the  other  hand  he  may  not  be  accountable  for  goods  |hat 
do  belong  to  the  succession,  as  when  they  have  not  come  into  his  possession, 
and  are  beyond  his  control.     A  judgment  therefore  that  the  executor  is  not 
bound  to  account  to  the  heirs  for  certain  property  claimed  by  them,  is  not  a 
judgment  that  they  have  no  title  to  it  as  heirs,  but  only  that  the  executor  is  not 
responsible  for  it.     Their  actual  title  is  not  the  thing  adjudged. 

IV,  D.  Hennen,  for  the  defendants.  I.  The  thing  demanded  was  the 
same.  The  opposition  was  a  suit,  in  which  the  opponents  were  plaintiffs,  and 
the  executor,  defendant ;  and  if  the  judgment  of  homologation,  rejecting  the 
opposition,  possess  the  requisite  identities  with  the  present  action,  it  will  have 
the  force  of  res  judicata  ;  for  it  matters  not  in  what  form  of  action  or  proceed- 
ing, whether  by  petition  or  exception,  or  intervention,  the  question  moy  have 
been  presented,  if  the  same  question,  once  judicially  decided  between  the 
parties,  be  again  agitated,  it  is  sufficient  to  create  the  presumption  resulting 
from  the  thing  adjudged,  and  forms  a  complete  bar.  Plique  v.  Perret,  19  La. 
328.  The  exception  of  res  judicata  estops,  wlienever  the  same  question  re- 
curs between  the  same  parties  even  under  a  different  form  of  procedure. 
Exceptio  rei  judicatse  obstat,  quoties  inter  easdem  personas  eadem  qusstin  re- 
Tocatur  vel  alio  genere  judicii.  L.  7,  §  4,  ft.  De  Except,  rei.  judic.  44,  2.  And 
see  Succession  of  Durnford,  1  An.  R.  93. 

From  a  comparison  of  the  petition  in  this  case  with  the  opposition  to  the 
executor's  account,  it  is  clear  that  in  each  the  thing  demanded  is  the  same,  to 
wit:  that  the  undivided  half  of  the  plantation  and  slaves  should  be  recognized 
as  belonging  to  the  community.  It  was  pretended  in  the  lower  court,  that  the 
thing  demanded  is  different,  because  in  the  one  case  the  thing  demanded  was, 
that  the  executor  should  account,  while  here,  the  thing  demanded  is  that  a 
partition  be  made  of  the  property.  The  plaintiffs  ask  now  for  their  portion  of 
an  estate  of  which  they  pray  the  partition  ;  they  asked  then  that  the  whole  uf 
that  estate  should  be  recognized  as  belonging  to  a  succession  of  which  they 
were  heirs;  the  right  which  they  claim  now  is  embraced  in  the  right  they 
claimed  then  ;  and  the  right  claimed  in  the  first  suit  having  been  passed  upon 
must  conclude  the  right  claimed  in  the  second.  "  C*est  mSme  un  principe 
general  que  toutes  les  fois  qu'on  demande  par  une  seconde  action  quelque  par- 
tie  d*un  tout  qu'on  avait  domand6  par  une  promiore,  la  chose  demandde  est 
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cens^e  la  m^me,  soit  qu*il  s'agiase  d'un  corps  certain,  d*UDe  quantity,  oa  d^ua 
droit  inoorporel.  Par  exemple,  j'ar  echou6  daos  la  demande  de  Ja  propriete 
d'an  foods  ;  j*eQ  demande  Tusufuit  par  une  seconde  action,  foodee  sur  la  ra^me 
canse.  Je  sais  repouss6  par  Texception  de  la  chose  jng6e.  Ma  seconde  de- 
mande 6tait  renferm6e  dans  la  premiere;  ear  Tusufruit  est  une  partie  du 
fonds.*'  Toullier,  t.  10,  p.  201,  nos.  146,  147.  In  like  manner,  Daranton,  after 
giving  several  illustrations  from  the  rpman  law,  says:  **Dans  tons  cescas,  la 
chose  demandee  actuellement  etaut  comprise  dans  la  premiere  demande,  elle  a 
parcela  roSme  6te  jugee,  et  il  e8t'D6  du  jugement  Texceptioo  rei  judicatae,*' 
t.    13,  p.  489.  no.  463. 

It  is  true  that  in  the  opposition  nothing  was  said  of  the  things  attached  to  the 
plantation,  the  horses,  cattle,  &c. ;  and  that  the  opponents  only  demanded  the 
revenues  from  1840  to  1846.  But  this  is  not  such  a  difference  as  destroys  the 
identity  of  the  thing  demanded.  For  these  things  were  either  attached  to  the 
plantation  and  so  formed  a  part  of  itf  or  they  are  but  the  fruits  which  have 
since  been  produced  by  the  thing  itself.  *^Si  la  premiere  demande  n'est  que  d*UQ 
seul  corps,  tout  ee  qui  en  faisait  partie  au  moment  de  la  deraande,  quand 
ro^me  il  en  serait  separ6  lors  de  la  seconde,  tout  ce  qui  en  est  provenn,  comma 
les  fruits,  les  arbres  coupes,  le  erott  des  animaux,  les  enfana  mis  au  moude  par 
uoe  esclave,  tons  les  nccessoires,  tout  ce  qui  en  depend  par  accession,  alluvion 
ou  autrement,  est  cens6  avoir  ^te  compris  dans  la  premiere  demande.**  10 
Toullier,  p.  203.  no.  151.  If  the  thir>g  producing  has  been  decided  not  to  be 
the  property  of  the  claimant,  it  is  clear  the  thing  produced  cannot  be ;  for  it  is 
the  owner's.  The  ownership  of  the  plantation  and  slaves  having  been  settled 
in  the  opposition,  it  ought  not  to  be  again  brought  in  question :  for  this  owner- 
ship, it  appears  to  us,  is  the  thing  demanded  within  the  meaning  of  the  law. 
£t  quid  em  ita  definiri  potest,  toties  eandem  rem  agi,  quoties  npud  judicem 
posterioremid  quassitur,  quod  apud  priorem  quaesitum  est.  L.  7,  §  1.  ff.  Do 
except.   Rei  Judic.  44,  2. 

II.  The  cause  of  action  is  the  same.  **  Que  faut-il  done  entendre  par  la 
cause  de  la  demande,  causa  petendi?  car  le  mot  est  un  peu  vague.  II  importe 
beaucoup  d'en  determiner  le  sens  pr6eis.  C*est,  dit  Neratius,  la  cause  pro- 
chaine  de  Paction,  causa  proxima  actionis,  et  non  pas  I'esp^ce  ou  le  genre 
d*action  qu'on  platdeur  choisit  pour  demander  en  justice  la  chose  qu'il  reclame; 
car  deux  actions  differentes  peuvent  avoir  la  m^me  cause:  la  mSme  cause  pent 
produire  plusieurs  actions.  Si  la  chose  demandee  est  la  m^nie,  la  seconde 
action,  quoique  differente  de  la  premiere,  doit  done  ^tre  repoussee  par  I'excep- 
tion  de  la  chose  jugee,  si  elle  est  fondee  sur  la  m^me  cause.**  Toullier,  p. 
S13,  no.  161.  Toullier  illustrates  this  distinction  by  an  example  from  the  re- 
man law,  which  may  however  arise  under  both  our  own  and  the  french  Code. 
The  redhibitory  action  and  the  action  quanti  ininorls  are  each  founded  on  thn 
defects  or  vices  of  the  thing  sold,  by  which  its  utility  is  either  impaired  or 
wholly  destroyed,  and  which  if  the  purchaser  had  known<  ht^  would  have  pur- 
chased at  a  less  price  or  not  at  all.  By  the  redhibitory  action  the  purchaser  de- 
mands the  dissolution  of  the  sale,  the  return  of  the  pricOf  and,  in  some  cases, 
damages;  while  in  the  action  quanti  minoris,  he  demands  only  the  return  of 
part  of  the  price,  tho  sale  itself  still  remsining  valid.  Yet  by  the  roman  law, 
after  bringing  the  action  quanti  minoris,  the  vendee  could  not  bring  the  redhib-* 
bitory  action.  **  Cette  seconde  action,  quoique  d*une  autre  espece,  quoique  les 
cooelasiens  en  soient  differentesr  n*en  doit  pas  rooins  ^tre  repoussee  par  I'ex- 
ception  de  la  chose  jugee,  car  Tacheteur  ne  fait  que  changer  d  action,  action- 
em rautat*  La  cause  de  la  seconde  action,  causa  proxima  actionis,  est  la  mSme 
qoe  celle  de  la  premiere.  Ce  sent  les  vices  r^dhibitoires,  les  vices  caches  de  la 
chose  vendue,  que  le  vendeur  est  tojours  cens^  avoir  coonus  et  qu'il  doit  gar- 
aotir.  I>a  question  4  juger  dans  la  seconde  action  est  done  la  memo  que  la 
qaeslion  jugee  dans  la  premidre.  La  choso  vendue  a-t-elle  des  vices  caches 
que  le  vendeur  doive  garantir  ?  Cette  qnestion  a  d6j^  6t6  jug6e.  Ibid,  no. 
163. 

By  the  cause  of  action  then  is  meant,  the  immediate  facts  or  circumstances 
on  the  proof  of  which  the  party's  right  of  recovery  depends.  In  the  former 
suit  the  cause  of  action  was  the  facts  which  it  was  necessary  for  the  opponents 
to  prove  in  order  to  make  good  their  opposition.  These  were,  Ji:8tf  that  they 
were  the  heirs  of  Airs.  Packwood :  second^  that  the  plantation  and  slaves  be- 
loriged  to  the  community  :  and  ikiTdy  that  the  sale  fj-oni  Packwood  to  Stetvart 
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was  simulated.  And  what  now  is  the  cause  of  action  on  which  the  plaintiffs 
base  their  present  action  ?  They  allege,  firsts  that  they  are  the  heirs  of  Mrs. 
Packwood;  secondly yt\iBX,ihQ  plantation  and  slaves  belong  to  the  community; 
and  thirdly t  that  the  sale  from  Cackwood  to  StewurlYTKa  simulated.  The  test 
given  by  the  common  law  doctrine  of  estoppel,  which  is  the  same  in  most  points 
as  our  exception  of  res  judicata^  shows  the  identity  of  the  cause  of  action  very 
clearly.  **  A  verdict^  says  Starkie,  for  the  stime  cause  of  action  between  the 
same  parties  is  absolutely  conclusive.  And  the  cause  of  action  is  the  same 
when  the  same  evidence  will  support  both  actions,  although  the  actions  may 
happen  to  be  founded  on  different  writs.  This  is  the  test  to  know  whether  a 
final  determination  in  a  former  action  is  a  bar  or  not  to  the  subsequent  action, 
and  it  runs  through  all  the  cases  in  the  books  both  in  real  and  personal  actions." 
Starkie*s  Evidence,  part  2,  sec.  64.  Thus  a  judgment  in  trespass  will  be  a  bar 
to  an  action  of  trover  for  the  same  taking.  2  BI.  R.  831.  And  in  the  case  of 
King  V.  Rice^  7  Johnson,  20,  which  was  an  action  of  assumpsit  forcertiua 
slaves,  to  which  a  former  action  of  trespass  for  the  same  slaves  was  pleaded  in 
bar,  the  court  said  :  "  What  is  meant  by  the  same  cause  of  action  is,  where 
the  same  evidence  will  support  both  the  actions,  although  they  happen  to  be 
grounded  on  different  writs.  The  plaintiff*  below  brought  an  action  of  trespass 
for  the  taking  of  these  slaves,  and  failed :  and  now  he  waives  the  tort  and  brings 
assumpsit  upon  the  same  proof.  It  was  shown  that  the  former  verdict  was  up- 
on the  merits  of  the  claim,  and  upon  the  ground  that  the  plaintiff  had  no  right 
to  the  slaves.  If  he  had  no  right  against  the  defendant  for  the  taking  of  these 
slaves  because  he  had  no  right  of  property,  he  had  no  right  without  further 
and  different  proof  to  the  value  of  those  slaves."  And  in  this  case,  if  the 
plaintiffs  had  no  right  of  action  to  compel  Packwood  to  account  for  the  planta- 
tion and  slaves  because  they  did  not  belong  to  the  community,  they  have  do 
right  without  further  and  different  proof  to  an  action  of  partition  of  the  same 
plantation  and  slaves.  But  it  is  clear  that  the  proof  on  the  petition  in  this  suit 
cannot  be  different  from  that  given  on  the  opposition ;  the  cause  of  action  there- 
fore in  each  is  the  same. 

III.  There  was  an  identity  of  parties.  To  show  this,  we  have  but  to  com'- 
pare  the  opposition  with  the  petition  in  the  present  suit. 

IV.  The  capacity  of  the  parties  is  the  same.  Of  the  capacity  of  the  plain- 
tiffs there  can  be  no  question ;  they  opposed  the  account  in  their  capacity  of 
heirs  to  Mrs,  Packwood ;  and  they  sue  now  in  the  same  capacity  and  in  the 
same  right.  The  only  question,  then,  relates  to  the  capacity  of  the  defendant, 
Packwood,  In  the  opposition,  he  was  the  executor  of  the  succession,  whilst, 
in  the  present  suit,  he  appears  in  his  private  capacity,  as  the  detainer  of  pro- 
perty, in  which  the  plaintiffs  claim  an  interest.  It  is  therefore  urged  that  his 
capacity  in  the  two  suits  is  different.  It  is  true  that,  in  the  first  suit  he  was 
executor,  and  that  in  the  second  he  is  not ;  but  it  is  also  true  that  he  appeared 
in  the  first  suit,  and  resisted  the  opposition  in  his  individual  capacity,  and  that 
he  appears  now  and  resists  the  claim  of  the  plaintiffs  in  the  same  capacity. 

A,  Hennen,  on  the  same  side.  The  only  question  before  the  court  arises 
under  the  plea  of  res  judicata.  Art.  2265  of  the  f.'ivil  Code,  copied  verbatim 
from  the  Code  Napoleon,  must  give  the  rule  of  decision.  The  article  of  the 
Code  Napoleon  is  borrowed  from  the  roman  civil  law.  See  Pand,  lib.  44>  tit« 
2,  De  Exceptione  Rei  Judicata.  Pothier's  Pand.  lib.  44,  tit.  2.  Pothier  on 
Oblig.  nos.  851,  910.  10  Toullier,  nos.  143,  259.  13  Duranton,  nos.  446, 528. 
Merlin,  Rep.  ver&o  Chose  Jugee.  Mulenbruck,  Doctrina  Pand.,  no.  153.  13 
Donellus,  390,  Comm.  lib.  22,  cap.  5.  7  Leyseri,  Meditationes  ad  Pand.  637. 
Sirey,  Code  Annot6,  ed.  1847,  art.  1351. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs  sue  as  the  heirs  of  the  late  Alice  Packwood^ 
wife  of  the  defendant,  who  died  in  the  city  of  New  York,  in  1840,  claiming  to 
be  recognized  as  the  ownera  of  seven-tenths  of  an  undivided  moiety  of  a  plan- 
tation  situated  in  the  parish  of  Plaquemines,  with  the  slaves  thereto  belonging; 
they  pray  for  a  partition  of  the  same,  and  for  an  account  of  the  revenues  and 
profits  received  by  the  defendant,  since  the  27th  of  July,  1840.  There  was 
an  exception  of  res  judicata  on  the  part  of  the  defendant,  which  was  overruled 
as  to  one  of  the  plaintiffs,  but  sustained  as  to  the  rest,  who  have  appealed.  The 
defendant  on  the  appeal,  insists  on  the  afBrmauce  of  the  judgment. 
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The  final  decree  which  is  pleaded  in  bar  of  the  plaiDtifis'  sait  was  rendered       Moaroji 
by  the  Supreme  Court,  in  Dec.  1 845,  on  an  appeal  from  the  Court  of  Probates    p^ckwood. 
of  New  Orleans,  in  the  case  entitled  the  Succession  of  Packwood^  Samuel  Pack- 
fcood^  Executor^  appellant^  which  is  reported  in  12  Rob.  335.     The  defendant 
was  the  testamentory  executor  of  his  deceased  wife,  and  filed  his  account  of 
executorship  in  the  Court  of  Probates  of  ^ew  Orleans,  under  whose  authority 
he  acted,  and  prayed  that  the  same  might  be  homologated.     Two  of  the  heirs 
opposed  the  homologation  on  the  ground  that  the  executor  bad  not  accounted 
for  the  undivided  half  of  the  plantation  and  slaves,  which  is  the  subject  of  the 
present  suit.     They  charge  that  a  simulated  sale  had  been  made  of  it  to  David 
tSletDart,  that  it  was  afterwards  retroceded  to  the  defendant,  and  that  the  retro- 
cession inured  to  their  benefit;  bat  that  if  it  did  not,  ihe  defendant,  as  execu- 
tor, would  still  be  bound  to  account  to  them  for  the  price,  to  wit,  the  sum  of 
$100,000;  they  allege  also  other  grounds  of  opposition  to  the  account;  they  pray 
that  the  e^iecutor  may  be  ordered  to  account  for  the  revenue  and  crops  of  1840, 
1841, 1^42,  1843,  which  exceeded  $20,000  eachy ear,  and  that  the  executor  be 
prdered  to  credit  the  succession,  and  charge  himself,  with  all  the  sums  enu- 
merated and  set  forth  in  the  opposition,  and  to  account  for  the  property  and 
assets  described  therein,  and  be  condemned  to  pay  twenty  per  cent  damages 
oo  all  sums  received  by  him  and  not  deposited  in  bank  according  to  law. 

The  opposition  was  tried,  and  evidence  received,  |7ro  et  con.,  in  relation  to  the 
sale  from  the  defendant  to  Stewart,  and  the  transfer  hy  the  Jatter  to  the  former 
of  the  half  of  the  plantation  and  ulaves,  and  the  Court  of  Probates  decided 
that  the  sale  was  simulated,  and  that  the  plantation  and  slaves  was  tlie  com- 
mon property  of  his  deceased  wife  and  the  defendant,  and  that  the  same  must 
be  accounted  for  by  the  executor,  as  community  property ;  that  the  proceeds 
of  the  crops  of  1840,  1841,  and  1842,  to  wit,  $54,320  84,  be  placed  to  the  cred- 
it of  the  account  as  assets  of  the  community,  and  that  of  1843  be  also  account- 
ed for  as  community  property.  The  decree  rejected  certain  items  charged  in 
the  account,  and  established  certain  shares  of  bank  stock  as  also  belonging  to 
the  commnnity.  On  the  appeal,  the  judgment  of  the  Court  of  Probates  was 
reversed,  the  opposition,  so  far  as  related  to  the  bank  stock,  was  sustained ; 
but,  ID  all  other  respects,  was  overruled  and  rejected,  and  the  account  rendered 
by  the  executor  thus  amended,  was  approved  and  homologated. 

The  authority  oi  the  thing  adjudged,  takes  place  only  with  respect  to  what 
was  the  object  nf  the  jadgment.  The  thing  demanded  must  be  the  same,  the 
demand  must  be  founded  on  the  same  cause  of  action,  the  demand  must  be 
between  the  same  parties,  and  formed  by  them  against  each  other  in  the  same 
quality.  Civil  Code,  2265.  In  reference  to  the  two  suits  before  us,  the  coun- 
sel for  the  plaintiffs  contends  that  two  of  those  requisites  did  not  concur,  that 
the  parties  did  not  form  their  demands  in  the  same  quality,  and  that  the  thing 
demanded  is  not  the  same  in  both  suits.  In  the  present  suit  the  defendant  is 
sued  personally  as  joint  owner  with  the  plaintiffs,  and  it  is  true  that  the  thing 
demanded  is  a  partition  of  the  property  alleged  to  be  owned  jointly,  and  an  aq. 
count  of  the  revenues  received  by  him  since  the  death  of  his  wife ;  but  there 
is  a  question  which  stands  before  that  of  partition,  and  that  is  that  of  ownership, 
and  the  plaintiffs  have  expressly  asked  for  the  court  to  decree  that  the  said 
Samuel  Packwood,  render  an  account  of  the  revenues  which  he  has  received 
from  said  property  since  the  27th  of  July,  1840,  and  that  they  be  recognized  as 
entitled  to  seven-tenths  of  the  undivided  moiety  of  said  plantation,  slaves,  &c.. 
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and  of  tbe  revenues  proceeding  therefrom.  Without  eetablishing  the  fact  of 
joint  ownership,  it  is  obvious,  under  the  allegations  of  the  petition,  that  no  step 
would  be  taken  by  a  court  towards  effecting  a  partition,  and  the  real  issue  of 
ownership  cannot  be  considered  as  subordinate  to  the  demand  in  partition,  nor 
can  it  be  so  rendered  by  any  form  of  action  in  which  the  claims  of  the  plain- 
tiffs may  be  presented.  We  consider  that  the  basis  of  the  present  suit  is  the  es- 
tablishment of  the  joint  ownership  of  the  plaintiffs  of  their  share  of  a  moiety 
of  the  plantation  and  slaves  and  the  revenues  thereof,  without  which  there 
could  be  no  judgment  rendered  in  their  favor.  The  simulation  of  the  sale 
from  Packioood  to  StevMrtf  is  charged  as  in  the  opposition  to  the  executor's 
account,  and  the  cause  of  action  appears  identical  with  the  grounds  takea 
therein,  so  far  as  relates  to  the  plantation  and  slaves. 

It  is  contended  that  the  tking  demanded  was  an  account  from  the  executory 
and  the  thing  adjudged  was  the  accountability  of  the  executor,  and  nothing 
more ;  and,  though  it  is  conceded  that  the  question  to  the  title  to  the  property 
in  controversy  arose  in  the  trial  of  the  opposition,  that  it  was  not  the  real  point 
in  controversy.  Our  impression  is  otherwise ;  and  whether  we  consider  the 
evidence  adduced,  the  arguments  of  the  learned  counsel  engaged  in  the  cause, 
or  the  opinions  of  the  court  of  the  first  instance  or  of  the  last  resort,  the  rights 
of  the  plaintiffs  as  affected  by  the  sale  to  Stewart  were  fully  examined  and  ad- 
judicated upon,  and  the  form  of  the  final  decree  was  the  consequence  of  the 
form  in  which  the  plaintiffs  thought  proper  to  present  their  clAi^p^.  It  neg- 
atived the  obligation  of  the  executor  to  account  far  the  one-half  of  the  planta- 
tion and  slaves  and  their  revenues,  as  well  as  for  the  price,  and  repelled  the  al- 
legations concerning  the  character  of  the  s^^le  to  Stewart^  of  which  it  recog- 
nized the  validity. 

It  is  correctly  stated  that  the  proceedings  in  the  Court  of  Probates  in  tha 
former  suit  were  against  Samuel  Packwood^  the  defendant,  as  executor  of  thie 
last  will  of  his  deceased  wife,  that  his  account  was  filed  as  executor,  and  that 
jthe  opposition  was  framed  0  it  as  the  accpunt  of  the  executor,  ^nd  that  v^jth 
reference  to  it,  as  such,  the  decree  pf  the  Supreme  Court  was  rendered*  It  is 
contended  that  this  defeats  one  of  the  requisites  necessary  to  establish  res  judicata^ 
viz:  that  the  demand  between  the  paities  musjt  be  in  the  same  quality.  Tliis 
objection  it  will  be  necessary  to  consider  in  reference  to  the  mode  of  proceed- 
ing in  the  settlement  of  successions,  which  had  its  origin  in  tJUe  Spanish  l(^w,  and 
which  is  still  continued  under  the  provisions  of  our  Codes. 

The  law  giving  a  preference  in  the  administration  of  successions  to  those 
who  have  an  interest  in  them,  it  generally  happens  that  the  administrator,  be 
he  an  heir  or  a  creditor,  has  an  ip^erest  adverse  to  those  which  he  represents. 
His  individual  interest  is  litigated  in  the  account  or  tableau  which  he  presents, 
in  which  his  claim  as  heir  or  as  creditor  is  exhibited ;  and,  if  a  party  having  an 
adverse  interest  make  an  issue  on  the  claim  thus  exhibited,  and  that  issue  be 
tried,  we  have  never  heard  it  questioned  that  both  parties  were  bound  by  the 
judgment  rendered.     Most  successions  have  been  settled  in  this   mode,    aod 
there  is  generally  no  other  written  evidence  of  their  adjustment  than  the  account 
rendered  by  the  administrator  or  executor,  which  becomes  a  judgment   by 
being  homologated  after  due  proceedings  had.     On  oppositions  to  the  accounts 

rendered,  matters  which  are  necessary  to  the  liquidation  of  the  successions 

the  debts  of  heirs  to  the  successions,  the  amounts  to  be  collated  as  well  tliose 
of  the  administrator  as  of  other  parties,  are  generally  litigated  and  closed   by  a 
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fin&]  jodgment.  In  such  cases  it  is  obvioas  that  the  person  representing  the  Morton 
succession  is  personally  a  party  in  relation  to  bis  individual  claim,  which  he  Pacxwood. 
presents  for  judgment.  Every  party  in  interest  is  a  party  plaintiff  and  defend- 
ant—a plaintiff  for  what  he  claims,  and  a  defendant  for  what  he  opposes.  The 
mass,  or  succession,  in  the  contest  is  passive  and  represented  in  law,  but  the 
real  parties  are  the  litigants.  In  this  case,  on  the  opposition,  the  present  plain- 
tiffs were  the  actors,  and  represented  their  interest  in  the  succession  of  the 
deceased,  and,  so  far  as  related  to  what  they  demanded  from  the  defendant, 
were  the  plaintiffs  calling  upon  him  to  restore  to  the  succession  what  belonged 
to  it;  it  was  the  suit  of  the  succession  against  him,  and  he  was  the  defendant. 
Od  the  contrary,  in  his  claim  for  commissions  paid  for  the  collection  of  rents, 
which  was  an  item  of  the  account,  he  was  the  plaintiff  and  the  heirs  made 
themselves  defendants  to  it,  and  represented  the  succession.  The  defendant 
was  in  court  as  executor,  and  maintainedhis  individud  interests  as  presented  and 
adjadged  of  record  in  his  personal  quality.  The  course  pursued  by  the  ounsel 
who  were  charged  with  the  important  trust  of  settling  the  respective  rights  of 
their  clients,  is  that  which  has  been  adopted,  we  may  say  almost  universally, 
and  has  been  settled  long  since  by  our  jurisprudence.  We  do  not  consider  that 
it  is  at  all  material  that  the  appearance  and  acts  of  the  defendant  were  in  his 
capacity  of  executor.  His  personal  rights  were  asserted  and  determined  upon. 
Had  he  been  adjudged  to  account  for  the  plantiffs'  interest  in  the  plantation  and 
slaves,  to  restore  it  to  the  community,  with  its  revenues,  the  judgment  would 
have  bound  him,  and  couli  have  been  enforced  against  him.  Being  once  a  party 
to  the  record,  it  would  have  been  a  vain  form  to  have  required  him  to  appear 
personally  against  himself.  Rather  than  to  require  such  a  thing  the  law  au- 
thorizes him  to  assert  at  will  his  personal  rights  in  his  representative  capacity. 
We  apprehend  that  such  is  the  usage  observed  in  the  settlement  of  successions, 
nnder  thje  direction  of  courts  of  Chancery.  When  an  executor  is  called  upon 
to  account,  and  he  is  a  creditor,  or  an  heir,  or  has  claims  on  property  in  hia 
charge,  and  asserts  those  claims,  and,  on  adjudication,  they  are  maintained  after 
litigation  in  relation  to  them  by  competent  parties,  we  are  not  aware  tlmt  the 
judgment  rendered  can  afterwards  be  drawn  in  question  on  the  ground  of  the 
representative  capacity  in  which  the  party  asserted  his  rights.  On  this  point 
we  have  not  been  furnished  with  any  authority  from  that  system  of  jurispru- 
dence, with  which  ope  of  the  Jearned  couujsel  who  argued  this  cause  is  so 
familiar. 

Nor  is  the  fact  to  be  overlooked  that  the  learned  counsel  who  have  been  en- 
gaged at  different  times  in  the  litigation  of  this  succession,  which  has  called 
forth  so  much  learning,  research,  and  ability,  have  themselves  adopted  of  their 
own  choice  this  mode  of  fixing  responsibility  on  the  defendant;  and,  in  accord- 
ance with  the  uniform  practice  which  we  have  atated,  the  same  parties,  on  a 
mere  statement  of  debts  for  which  an  application  was  made  by  the  executor  to 
sell  property,  litigated  in  the  Court  of  Probates,  and  on  the  appeal,  the  right 
of  the  community  to  the  sum  of  $14,747 — the  judgment  was  against  the  plan- 
tiff,  that  the  executor  should  sell  unless  the  heirs  should  make  provision  for  the 
debts.  The  finality  of  this  judgment  the  plaintiffs'  have  not  impugned  ;  on  the 
contrary,  an  acquiesence  in  it  may  be  inferred  from  the  consent  decree  which 
was  rendered  on  a  reheainng.  Succession  ofPackwood,  9  Rob.  446.  We  had 
occasion  to  examine  the  practice  on  this  subject  in  one  of  the  first  cases  that 
came  before  us,  and  our  views  were  then  in  accordance  with  those  which  a 
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farther  consideratioo  has  sa^tisfied  us  to  be  correct.    Succession  of  Dumford,  1 
Anoual  Rep.  9'^^ 

No  question  haviDg  beeo  made  as  to  the  jurisdiction  of  the  court,  we  think 
there  is  no  differeuice  in  principle  between  a  litigation  in  this  form  and  a  judg- 
ment for  a  sum  of  money,  and  the  title  to,  or  interest,  in  real  property,  where 
the  parties  select  this  mode  of  determining  it. 

We  think  the  catisa  petendi—^\he  ownership  of  the  plantation  and  slaves,  and 
the  consequent  claim  to  its  fruits  and  revenues,  were  the  real  point  of  contro- 
versy in  the  original  litigation,  and  that  Samnel  Packwood  was  personally  a 
party  to  it  in  the  eye  of  the  law,  although  in  the  court  of  the  first  instance  his 
personal  rights  w^re  asserted  io  his  representative  capacity. 

As  the  cause  before  us  has  been  argued  with  great  care,  and  as  every  thing 
wfiich  affects  the  authority  of  res  judicata  is  of  the  greatest  moment,  we  have 
thus  given  our  views  in  relation  to  the  several  points  as  they  have  been  present- 
ed in  argument.  But  there  is  one  fact  which  removes  the  apparent  difficulty  as 
to  Packwood^s  being  a  party  in  a  representative  capacity  only«in  the  original  suit, 
and  tha^  is,  that  the  appeai  was  n^ade  and  taken  by  him  in  his  personal  capacity, 
in  the  name  of  Samuel  Packwood*  The  appeal  bond  is  in  his  name,  and  given 
personally  with  his  sureties,  in  the  sum  of  $150,000,  conditioned  that  Samutl 
Paxikwood  shall  prosecute  his  appeal  and  shall  satisfy  whatever  judgment  shall ^ 
be  rendered  against  him,  &;c. 

In  relation  to  the  authority  of  res  judicata  under  our  jurisprudence  thora 
can  hardly  be  any  material  difference  of  opinion.  It  is  in  the  application  of  the 
rules  that  controversies  arise,  and  it  must  nevbr  be  lost  sight  of  that,  whatever 
may  be  the  hardship  of  any  particular  case,  the  principle  itself  must  be  roaio^ 
tained  in  its  integrity  as  one  of  the  great  conservative  elements  upon  which 
society  reposes  for  its  security  and  welfare. 

Judgment  affirmed* 
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Florance  t%  Bachemix  et  al. 

The  admission  in  evidence  of  a  record  of  the  proceedings  in  another  action,  will  not  be  con* 
■idered  as  introdacing  in  evidence  the  testimony  npon  which  the  judgment  on  those  pro- 
ceedings was  rendered. 

A  judgment  rendered  on  the  confession  of  a  father  in  favor  of  his  children,  is  not  evidence 
against  third  persons.  Per  Curiam :  A  father  cannot  be  heard  as  a  witness  for  or  against 
bis  child.    C.  C.  2260. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J, 
Micout  for  the  appellant.     Orailhe,  for  the  defendants.     The  judgment  of 
the  court  was  pronounced  by 

King,  J.  Florance  obtained  a  judgment  against  Jacques  Bacfumin,  which 
was  executed  upon  several  lots  of  ground  of  the  debtor.  At  the  sheriff's  sale 
the  property  seized  was  adjudicated  to  Jacques  Bachemin  and  Theodule  Bach- 
emin^  children  of  the  judgment  debtor,  who  refused  to  pay  the  price  of  adjudi- 
cation, on  the  ground  that  they  had  a  mortgage  on  the  property  superior  to  that 
of  the  plaintiff  in  execution,  and  for  a  sum  exceeding  the  amount  of  their  bid. 
The  sheriff  proceeded  to  readvertize  the  property  for  sale,  whereupon  the 
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pnTchssere  took  a  rule  upon  him  and  upon  Fhrance,  to  show  cause  why  a  title 
should  not  be  made  to  them  of  the  property  adjudicated.  In  their  application 
for  the  role  they  allege,  that  a  judgment  has  been  rendered  in  their  favor  for 
93995  88,  against  their  father  and  natural  tutor,  Jacques  Bachemin^  recognizing 
a  tacit  mortgage  in  their  favor  for  that  sum,  which  mortgage  originated  on  the 
25th  of  June,  1833.  Other  averments  were  made,  which  it  does  not  become 
important  to  notice.  On  the  day  fixed  for  the  trial  the  counsel  of  Florance 
vna  absent,  and  the  rule  was  set  down  for  a  later  day,  when  the  counsel  of 
Florance  again  failed  to  appear.  In  his  absence  the  counsel  for  the  plaintiffs  in 
the  rule  proceeded  to  a  trial,  which  resulted  in  a  judgment  making  the  rule 
absolote,  and  ordering  the  sheriff  to  execute  a  deed  to  Jacques,  and  Theodult 
BachetKiriy  for  the  property  adjudicated  to  them.  Florance  moved  for  a  new 
trial,  on  the  following  grounds :  Ist.  That  he  was  not  notified  of  the  continuance 
of  the  rule,  and  that  his  counsel  was  unable  to  ascertain  the  day  assigned  for  its 
trial,  although  he  had  examined  the  minutes  of  the  court  for  that  purpose. 
2d.  That  testimony  adduced  on  the  trial  was  illegal  and  inadmissible.  3d.  That 
the  parties  had  no  right  to-  proceed  by  rule  or  to  suspend  a  sale  by  such  pro- 
ceedings. The  motion  was  overruled,  and  Florance  has  appealed.  The  con- 
clasion  at  which  we  have  arrived  upon  the  second  ground  urged  by  the  appel- 
laotwill  render  it  unnecessary  to  consider  the  other  points  presented. 

The  plaintiffs'  offered  in  evidence  the  record  of  the  suit  in  which  they  ob- 
tained a  judgment  against  their  father  and  natural  tutor,  upon  the  confession  of 
the  latter.  That  judgment  fixed  no  date  at  which  the  father  became  the  debt- 
or of  his  children,  or  at  which  the  tacit  mortgage  of  the  latter  attached,  and 
was  obtained  subsequently  to  the  judgment  in  favor  of  Florance.  The  record 
of  a  former  suit  between  Bacheminy  the  father,  and  Florance,  was  also  offered 
io  evidence.  It  is  only  by  an  examination  of  the  testimony  used  on  the  trial  of 
those  causes,  and  on  file  in  the  records,  but  not  separately  offered  os  evidence, 
that  the  claim  and  tacit  mortgage  of  the  plaintififs'  can  be  fixed  at  a  date  ante- 
rior to  that  of  the  judgment  obtained  by  Florance.  The  testimony  upon  which 
the  judgments  in  those  proceedings  were  rendered  formed  no  part  of  the  records 
offered,  and  did  not  become  evidence  between  the  parties  to  this  cause  by  the 
introduction  of  those  records.  Baptiste  v.  Soulie,  13  La.,  268.  Nor  could  the 
testimony  upon  which  the  judgment  in  favor  of  the  minors  was  founded  have 
been  received  or  considered  in  this  cause  by  the  judge  if  it  had  been  separately 
offered,  being  the  confession  of  the  father,  who  cannot  be  heard  as  a  witness 
for  or  against  his  child.     C.  C.  art.  2*260. 

In  the  absence  of  this,  which  is  the  only  testimony  relied  on  to  fix  the  date 
of  the  tacit  mortgage,  the  judgment  of  the  District  Court  is  unsupported  by 
evidence.     Justice,  in  our  opinion,  requires  that  the  cause  should  be  remanded. 

It  is  therefore  ordered  that  the  judgmeoit  of  the  District  Court  be  reversed. 
It  is  farther  ordered  that  the  cause  be  remanded  for  a  new  trial,  the  appellees 
paying  the  costs  of  this  appeal 
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A  legatee  of  the  nsafract  of  the  only  immovable  property  of  a  aaccession,  tboagb  nndfer  a 
particular  title,  moat  be  considered  as  an  universal  legatee  of  the  usafract,  and  hii  obligar 
tiona  in  regard  to  debts  to  which  the  immovable  is  to  contribate  mast  be  governed  by  the 
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Succession        rvlea  relating  to  legatees  under  an  universal  title;  and  where  property  is  encumbered  by  a 
OF  mortgage  created  by  the  testator,  even  were  the  devise  of  the  usufruct  to  be  coasidered 

SiNNOTT*  a  special  legacy,  the  heir  would  not  be  bound,  in  the  absence  of  any  express  provision 

in  the  will  to  that  effect,  to  discharge  the  mortgage.    C.  C.  1631. 

APPEAL  frora  the  District  Court  of  Jefferson,  Clarke^  J.     Wilde  and  Mi- 
cou,  for  the  appellant.    No  other  counsel  appeared  in  the  case.    The 
judgment  of  the  court  was  pronounced  by 

King,  J.  William  SinnoU  died  leaving  the  following  will : 
'*  It  is  my  wish  and  desire,  and  I  hereby  authorize  and  empower  my  execu- 
tor hereinafter,  named  to  emancipate  according  to  law,  and  as  soon  as  may  be 
after  my  decease,  my  mulatto  slave  boy  named  Thomas ;  and  I  give,  devise,  and 
bequeath  to  the  said  boy  Thomas,  all  my  estate,  real  and  personal,  of  whatever 
nature  or  kind,  including  my  house  and  lot  situated  on  Camp  street,  in  the  city 
of  New  Orleatis.  It  is  my  will  and  desire  that  my  wife  Jane  Moore  SinnoU 
shall  have  the  use  of  my  house  and  lot  aforesaid,  and  of  the  rents  to  arise  there- 
from, during  her  life.  I  institute  the  said  mulatto  boy  Thomas  my  universal 
heir.  I  hereby  appoint  Isaac  Phillips  of  the  city  of  Lafayette,  executor  of 
this  my  last  will,  and  detainer  of  my  said  estate,  for  the  purposes  hereinafter  ex- 
pressed ;  and  I  do  hereby  revoke  and  annuU  all  former  wills,  if  any,  by  me 
heretofore  made,  declaring  this  to  be  my  only  and  last  will." 

The  boy  IViomas,  who  was  the  natural  son  of  the  testator,  and  who  was 
acquired  upon  the  express  condition  that  he  should  be  liberated  as  soon  aa  it 
could  be  legally  done,  was  emancipated  in  conformity  w^ith  the  directions  of  the 
will,  and  the  executor  was  appointed  his  tutor.  The  only  remaining  property 
of  the  deceased  was  the  house  and  lot  on  Camp  street,  mentioned  in  the  will, 
and  this  was  encumbered  with  a  mortgage  created  by  the  testator  to  secure  a 
debt  of  about  $400,  which  debt  appears  to  be  the  only  one  now  due  by  the  suc- 
cession. A  family  meeting  of  the  minor  advised  the  sale  of  this  property  for 
the  purpose  of  discharging  the  debt;  whereupon  Philiij)s,  in  his  capacity  both  ^ 
of  executor  and  tutor,  took  a  rule  upon  Jane  SinnoU^  the  widow  of  the  de- 
ceased, and  legatee  of  the  usufruct,  to  show  cause  why  the  lot  should  not  be 
sold  in  conformity  with  this  advice.  To  this  role  she  answered :  That  she  was 
a  special  legatee  of  a  usufruct  of  the  lot  for  her  life,  and  that  the  minor,  Tho^ 
mas,  was  the  universal  heir  or  legatee  ;  that  consequently  her  interest  in  the 
succession  could  not  be  sold  to  pay  the  debt,  until  his  share  had  first  been  dis- 
cussed. The  rule  was  made  absolute,  and  a  decree  rendered  for  the  sale  of 
the  property,  from  which  Jane  SinnoU  has  appealed. 

The  appellant  contends:  1st.  That  having  a  particular  legacy  she  is  entitled 
to  be  paid  in  preference  to  the  minor,  who  is  a  universal  legatee.  2d.  That 
the  usufructuary  is  not  bound  to  pay  the  debt  of  the  testator,  even  though  it  be 
a  mortgage  debt  on  the  property  upon  which  the  usufruct  is  constituted.  3d. 
That  although  the  whole  property  is  subject  to  the  debt,  yet,  between  the  par- 
ticular and  the  universal  legatee,  the  share  of  the  latter  is  iirst  to  be  discussed, 
before  touching  the  former ;  and  that  the  testator,  by  creating  a  usufruct  upon 
the  property,  has,  in  effect  divided  it  into  two  distinct  parts  or  estates. 

In  support  of  these  positions  the  appellant  relies  on  the  1627th,  the  575th, 
and  the  578th  articles  of  the  Civil  Code.  The  first  of  those  articles  declares 
that  particular  legacies  must  be  dischaj'ged  in  preference  to  all  others,  evea 
though  they  exhaust  the  whole  succession.  The  second  provides  that,  '*  the 
usufructuary  on  a  particular  title  is  not  bound  to  pay  the  debts  for  whicli  the 
estate  is  mortgaged;  if  he  be  compelled  to  pay  them,-he  has  his  action  against 
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the  owner,  subject  to  the  provisions  e(  ntaioed  in  the  title  of  donations  inter 
viffos  and  mortis  causa.*^  This  afrticle  is  a  literal  topj  of  the  Gllth  article  of 
the  Napol6on  Code,  which  has  received  an  interpretation  from  the  french  triba- 
nals  io  a  case  in  which  the  question  now  raised  was  presented,  and  under  cir- 
cumstances very  similar  to  those  of  the  present  suit.  It  was  there  held  that  the 
usufructuary  of  the  only  immovable  property  of  the  succession,  although  under  a 
particular  title,  is  to  be  considered  as  the  universal  legatee  of  the  usufruct,  and 
that  his  obligations  in  regard  to  the  debts  to  which  the  immovable  was  to  con- 
tribute were  to  be  governed  by  the  roles  in  relation  to  legatees  under  an  univer- 
sal title.  Jurisprud.  du  Code  Civil,  vol.  5,  pp.  101,  104.  This  construction 
appears  to  us  to  be  reasonable,  and  consistent  with  the  remaining  dispositions 
of  the  Code  upon  the  sam[e  subject. 

In  the  present  instance  the  only  property  of  the  deceased,  after  the  emanci- 
pation of  his  chHd,  whom  he  was  bound  to  liberate,  was  the  house  and  lot  in 
question.  Although,  by  the  terms  of  the  bequest,  the  appellant  appears  to  be 
a  legatee  tinder  a  particular  title,  she  is  in  reality  the  universal  legatee, 
the  usufruct  extending  to  all  the  property  of  the  testator.  The  rights 
of  the  parties  are  to  be  governed  by  the  578th  and  579th  articles  of  the 
Code,  under  which  the  appellant  may  advance  the  sum  necessary  to  discharge 
the  debt«  of  the  succession,  to  be  returned  without  interest  at  the  expiration  of 
the  usufruct.  Failing  to  do  so  the  heir  may  cause  the  property  to  be  sold  for 
the  payment  of  the  debts. 

But  even  if  the  devise  to  the  appellant  were  considered  to  be  a  special  legacy, 
the  heir  would  not  be  bound  to  discharge  the  mortgage  en  the  property  cre- 
ated by  the  testator,  there  being  no  express  provision  in  the  will  to  that  effect. 
Civil  Code,  art.  1631. 

The  judgment  of  the  District  Court  is  therefore  affirmed  with  costs,  with- 
out prejudice  to  the  right  of  the  appellant  to  advance  the  sum  necessary  to  pay 
the  debts  of  the  succession,  under  the  dispositions  of  articles  578  and  579 
of  the  Civil  Code. 
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Brown  et  al.  v.  Union  Insurance  Company. 

Objections  to  the  forms  of  proceedings,  made  for  the  first  time  after  appeal,  will  be  consid- 
ered ag  having  been  waived,  where  the  party  by  whom  they  are  set  up  can  safier  no  in< 
joiy  thereby. 

Though  the  neglect  of  the  corporators  to  re*appoint  officers  may,  in  certain  cases,  suspend 
the  existence  of  the  corporation,  it  cannot  be  thas  eztingaished  to  the  injory  of  its  credit- 
OR.  Per  Curiam :  A  corporation  never  can  dissolve  itself  so  as  to  defeat  any  of  the  jnst 
rights  of  its  creditork. 

Where  the  members  of  a  corporation  neglect  to  appoint  officers  to  the  injary  of  its  creditors, 
tiie  o>art  will  appoint  a  manager  to  wind  np  the  company. 

Prescription  will  har  any  proceedings,  commenced  by  a  creditor  of  a  corporation,  under  the 
pcovinons  of  sec.  13  of  the  stat  of  20  March,  1839,  by  propounding  interrogatories  to  a 
■tock-holder  to  ascertain  if  he  was 'not  indebted'to  the  corporation,  where  more  than  ten 
years  had  elapsed  since  the  maturity  of  the  last  instalment  dae  on  the  stock  before  the 
institution  of  the  proceedings.    C.  C.  3508. 

The  presumption  of  payment,  which  the  law  raises  in  cases  of  prescription  releasing  from 
debt,  is  /arts  ei  de  Jure.  In  such  cases  the  debtor  is  not  required  to  produce  any  tide,  nor 
to  be  in  good  faith.    C.  C.  3494, 3496. 
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The  rale  that  where  a  contract  Gontaining  reciprocal  and  synallagmatic  conventioni  contiiraes 
to  be  executed  by  one  of  the  parties,  the  other  cannot  refuse  to  execate  his  part,  onder  the 
pretext  of  prescription,  though  those  conventions  be  only  accidental,  forms  no  part  of  the 
law  of  prescription  either  under  the  Code  Napoh'on,  or  the  Code  of  this  State. 

Where  no  period  was  fixed  by  the  charter  of  au  incorporated  company  for  the  payment  of  a 
portion  of  the  subscription  for  each  share  of  stock,  but  the  directors  were  authorized  to 
call  in  the  amount  at  such  time  and  in  such  proportions  as  they  might  see  fit,  a  creditor  of 
the  company  who  wishes  to  enforce  payment  of  the  balance  so  due, 'must  resort  to  a  direct 
action.  The  liability  of  a  stock  holder  for  this  balance  cannot  be  enforced  by  proceeding* 
authorized  by  sec.  13  of  the  stat.  of  20  March,  1639.  In  such  a  case  as  no  perio^l  was  fixed 
for  the  payment  of  the  balance  due  on  the  stock,  no  prescription  can  accrue  against  an  ac- 
tion by  a  creditor  of  the  company. 

Where  a  shareholder  in  an  incorporated  company,  not  inhibited  by  its  charter  from  dealing 
on  credit,  resists  an  action  instituted  to  compel  him  to  contribute  to  the  payment  of  a  note 
issued  by  the  company  on  the  ground  that  it  was  not  authorized  to  issoe  notes,  he  must  al. 
lege  and  prove  that  the  note  was  given  for  purposes  unsanctioned  by,  and  prejudicial  to,  the 
share  holders,  and  that  the  holder  was  apprized  of  these  facts  when  he  took  the  note,  or 
that  bo  received  it  after  maturity. 


APPEAL  from  the   Fifth  District  Court  of  New  Orleans,   Buchanan,  J. 
The  facta  of  the  case  are  fully  stated  in  the  opinion  of  the  court  infra. 

Barthe  and  Collins^  for  the  plaintiffs.  The  corporation  was  not  dissolved.  See 
Ang.  and  Ames  on  Corp..  ch.  22,  s.  3,  pp.  735-().  The  company  were  author- 
ized to  issue  notes.  Ibid.  ch.  7,  §  7,  8,  p.  208,  242.  4  Rob.  517.  14  La.  511. 
IS  La.  405.  19  La.  405.  11  Rob.  336.  2  Rob.  579.  8  Rob.  244.  10  Rob. 
440.     14  Wend.  20. 

Benjamin  and    Micou,  for  the  appelhint.      The  record    shows    that    the 
execution  was  issued   on    the  29th    January,    1847.      Bullilt    waa    cited  as 
garnishee  on  the  24th  February,    and  answered  on  the    2d    March.      The 
execution  was  returned  by  the  sheriff  on  the   15th  March,  1847,  as  follows  : 
*'  Defendants  could  not  be  found   to   demand  the  amount  of  this  execution ; 
I  therefore  return  the  writ,  nothing  made."    Judgment  was  rendered  against 
Buliitl,  on  the  30th  November,  1847,  consequently  when  the  judgment  was 
80  rendered    there  was  no  execution  in  the  sherifl^'s  hands.      The  service 
of  garnibliment  is  a  seizure  under  execution.      The    garni$>hee  is   bound   to 
pay  to  the  shorill',  and  such  payment  discharges  the  debt;  but  if  the  sheriff  has 
no  writ,  ho  has  no  power  to  receive,  his  seizure  is  at  an  end,  and  the  garn- 
ishee could  obtain  no  release  by  paying  money  into  the  sherid's  hands.     This 
has  been  repeatedly  held.     Rolhscliild  v.  Ramsay^  2   La.  280.      Cochrane  v. 
Bank  of  U*  iS.     11  Rob.  64.    Wlien  a  seizure  has  once  been  made  the  sheriff 
is  not  to  bring  back  the   writ  on  the  return  day,  but  is  authorized  to  keep  it 
until  the  seizure  is  made  effectual  by  sale  or  otherwise;    consequently,   the 
return  of  the  writ,  is  considered  an  abandonment  of  the  seizure.     Calietl  y. 
Black,     1  Rub.  540.     The  moment  the  writ  is  returned  into  court,  the  author- 
ity of  the  sheriff  ceases.     Raboteau  v.  Valeton.     11  Rob.  219.     The  garnish- 
ment in  this  case  was,  therefore,  at  an  end  when  the  sheriff  returned  his  writ» 
and  all  subdequent  proceedings  were  erroneous  and  void. 

The  next  ground  of  defence  is  that,  before  the  proceedings  against  the  garn- 
ishee, the  defendants  in  the  suit,  the  Insurance  Company  was  dissolved,  and 
was  no  longer  in  existence.  See  Slee  v.  Broom,  19  Johns.  475.  Briggs  v.  Pen-' 
niman,  8  Cowen,  387.  1  Hopkins*  Ch.  R.  301.  If  the  corporation  was  dis- 
solved no  execution  could  have  been  legally  issued,  and  no  garnishment  served. 
Process  of  garnishment  is  merely  a  seizure  of  the  credits  of  the  defendant. 
It  has  been  repeatedly  held  that  no  such  process  can  issue,  unless  execution  be 
in  the  hands  of  the  slierifi'.  Simpson  v.  Ailain,  7  Rob.^500.  Raboteau  v.  Vale- 
ton,  11  Rob.  Catlett  v.  Black,  1  Rob.  If  the  writ  is  returned,  the  seizure 
falls.  Cochrane  v.  Bank  of  U*  S.,  11  Rob.  64.  The  garnishee  is  not  permitted 
to  represent  the  defendant.  Although  he  may  be  aware  that  a  good  defence 
exists,  the  garnishee  has  no  right  to  present  that  defence  to  the  court.  Harman 
V.  Loringj  10  Mart.  568.  Kimball  v.  PlanL  14  La.  511.  Lee  v.  Palmer,  18 
La.  405.  He  is  regarded  as  a  mere  stake-holder ;  the  plaintiff  and  the  de- 
fendant  are  the  litigants.    He  can  set  up  no  plea  whatever,  unless  it  be  for  his 
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own  protection,  aod  not  an  interference  with  the  merits  of  the  plaintiffs 
demand.  The  counsel  of  the  plaintilfs  assert  and  rely  upon  this  very  prin- 
ciple, when  they  assume  that  the  garnishee  in  this  case  cannot  build  a  defence 
upon  the  nature  of  the  debt,  on  which  his  judgment  was  rendered.  Hence, 
a  defendant  is  a  necessary  party  in  a  garnishment.  To  make  a  court,  there 
must  be  judext  actor  et  reus — to  support  a  garnishment,  there  must  be  plaintiff, 
defendant  and  garnishee.  The  correctness  of  those  principles,  as  applicable 
between  natural  persons,  will  not  be  questioned  ;  are  they  not  equally  applica- 
ble to  corporations  ?  The  latter  are  merely  civil  or  artiticinl  persons,  having 
certain  capacities  and  functions  while  they  exist ;  but  these  capacities  nnd 
functions  cease  when  the  corporation  itself  1ms  ceased  to  exist.  Representatives 
must  be  created,  or  claims  against  the  corporation  cannot  be  prosecuted.  If 
the  law  of  the  land  has  not  authorized  the  courts  to  appoint  such  representa- 
tives the  legislature  must  interfere,  as  it  has  done  by  repeated  statutes  fur  the 
liquidation  of  the  banks.  The  necessity  for  such  representation  is  the  same 
with  corporations,  as  with  natural  persons.  In  both  cases  the  mercy  of  the 
law  forbids  the  confiscation  of  property  which  has  no  protector.  EtuUin  ralio, 
eadem  lex.  On  this  point,  we  think  it  necessary  to  cite  but  one  authority,  be- 
cause that  is  of  the  highest  character:  '*  for  there  is  no  pretence  to  say,  that  a 
scire  facias  c^n  be  maintained,  and  a  judq;mcnt  had  thereon,  against  a  dead  cor- 
pf>ration  any  more  than  against  a  dead  man."  Story,  J.,  Mumma  v.  Potomac 
Company^  8  Peters'  Rep.  28G. 

It  is  pretended,  however,  that  this  doctrine  places  it  in  the  power  of  a  cor- 
poration, by  voluntary  dissolution,  to  delay  creditors.  This  mistuke  arises  from 
the  neglect  to  distinguish  between  a  garuinhment,  and  a  direct  suit  against  stock- 
holders. Upon  the  dissolution  of  tho  corporation,  the  action  ngjiinst  the  stock- 
holders individually  is  the  remedy  which  the  law  allows.  Hence  they  have  a 
direct  interest  in  maintaining  the  corporation,  so  long  as  a  dollar  reiuKins  in  its 
jtsc  to  pay  creditors  ;  because  the  moment  the  corporation  has  ceased  to  exist, 
the  creditors  have  no  recourse  except  upon  the  corporators.  The  cnse  of 
Cucullu  V.  The  Union  Insurance  Company,  2  Rob.  577,  is  cited  in  opposition  to 
this  principle.  When  that  case  is  properly  examined,  it  supports,  instead  of 
weakening,  the  position  we  have  assumed.  It  was  not  alleged  in  that  case 
that  the  corporation  had  ceased  to  exist,  nor  was  any  exception  taken  to  the 
right  of  the  plaintiff  to, his  execution  and  garnishment.  Consequentl}-,  the 
point  which  we  now  make,  was  not  before  the  court ;  yet  what  was  the  lan- 
guage of  the  court  on  the  subject?  •*  We  are  further  of  opinion,  that  when- 
ever the  stock-holders  neglect  or  refuse  to  elect  directors,  to  manage  its  affairs, 
and  keep  it  in  operation,  or  elect  persons  who  will  not  call  in  stock  to  pay  tho 
debts  which  may  have  been  contracted,  the  creditors  tcill  ha^e  an  action  to 
compel  them  to  pay."  Although  the  question  of  tlie  kind  of  action  was  not 
before  them,  it  is  obvious  that  the  judges  had  in  m^ind  a  direct  action.  It  is 
true  that  the  case  arose  by  a  garnish nient,  but  as  no  exceptions  wore  filed, 
there  was  no  necessity  of  drawing  the  distinction  between  that  and  any  oilier 
form  of  action. 

Bat  it  may  be  asked,  if  we  admit  that  the  creditor  has  his  direct  action, 
why  should  he  not  have  his  process  of  garnislirnent  ?  It  is  because  the  garn- 
ishee cannot  defend  or  inquire  into  the  merits  of  tho  main  action,  that  the 
corporator  has  the  right  to  demand  a  form  of  suit,  in  which  he  can  make  such 
defence. 

The  next  point  to  bo  considered  is  whether,  if  the  process  be  admissible,  a 
case  was  made  ontfor  judgment  against  the  garnishee.  The  garnishee,  if  lield 
at  all,  is  held  merely  as  the  debtor  of  the  corporation.  The  theory  of  the 
process  is  that  a  credit  of  the  defendant  is  sequestered,  and  applied  to  the  debt 
due  to  the  plaintiff.  If  the  defendant  could  not  himself  recover  from  the 
garnishee,  by  a  direct  action,  the  plaintiff  cannot,  by  seizure,  enfbrco  tho  pay- 
ment. Could  the  Insurance  Company  recover  from  Butlittlhe  sum  of  81,500, 
alleged  to  be  due  by  him  to  said  company  ?  This  question  is  to  be  decided  by 
reference  to  the  charter.  It  provides  that  five  dollars  should  bo  paid  at  the 
time  of  subscribing  ;  twenty-five  dollars,  by  promissory  notes,  payable  at  periods 
from  thirty  days  to  six  months  from  tho  time  of  subscription  ;  and  the  remain- 
ing twenty  dollars  at  such  time,  and  in  such  manner  as  the  directors  should 
direct.  The  charter  beare  date  on  the  7th  March,  163G;  the  books  were  re- 
qoired  to  be  opened  before  the  1st  of  April  of  that  year;  and  all  the  payments 
required  on  fixed  days,  were  due  and  payable  within  the  year  183G. 
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The  unpaid  portion  of  the  stock  was  thus  divided  ioto  distinct  portioDS— one 
payable  on  a  certain  day,  without  any  action  of  the  board  of  directors,  and  the 
other  portion  depending  whoily  upon  a  caJl  to  be  made  by  the  board.  For  the 
first  portion,  it  is  certain  that  the  corporation  had  a  direct  action  against  the 
stock-holder,  from  the  maturity  of  the  instalments-  The  neglect  to  give  a  note, 
would  have  been  no  defence;  because,  after  the  term  had  expired,  the  money 
was  due  upon  the  subscription,  as  it  would  have  been  upon  the  note.  It  is 
equally  certain  that  the  corporation  could  have  had  no  action  for  the  last  portion, 
without  a  formal  call  of  the  board.  That  call  must  have  been  made  by  a  reso- 
lution  equally  binding  upon  all  the  stock-holders,  before  any  one  of  them  could 
be  sued. 

In  the  late  case  oiPurion  v.  New  Orleans  and  Carrollton  Railroad  Company^ 
this  court  expressed  the  opinion,  that  the  liability  of  stock-holders  to  pay  upon 
a  call,  was  not  an  absolute  liability;  that  the  call  was  an  uncertain  event,  and 
might  never  be  made — the  dies  incerius  of  the  civil  law — the  uncertain  event  of 
the  Code,  which  makes  the  promise  a  conditional  one.  As  this  condition  never 
happened  the  obligation  neverbocame  ai>8olute,  and  the  company  has  not,  and 
never  had,  an  action  for  the  twenty  dollars  promised  upon  a  call.  Hence,  for 
this  twenty  dollars  of  the  stock,  as  the  defendants  could  not  recover  it,  the  plain- 
tiffs  in  execution  cannot  enforce  its  payment  by  garmshment. 

Twenty-five  dollars  remain  of  the  original  subscription,  payable  by  instal- 
ments in  1836.  The  process  in  thia  case  was  served  in  1647.  More  than  tea 
years  had  elapsed  from  the  maturity  of  the  demand,  before  the  institution  of  a 
suit.  If  the  corporation  had  instituted  a  direct  action,  the  prescript  ion  of  ten 
years  would  have  been  a  complete  bar  to  the  demand.     C.  C.  art.  2508. 

Barthe  and  Collins  in  reply.  As  to  the  new  ground,  raised  for  the  first  time 
at  this  late  period  1  to  wit:  **  that  when  the  judgment  was  rendered  against 
the  garnisliee  there  was  rio  execution  in  the  sheriff's  hands,*'  the  fact  is,  in- 
deed, as  stated  ;  but  there  are,  in  connexion  with  it,  other  facts  which  the  court 
will  consider.  1st.  The  ji.  fa^  was  issued  on  the  29th  January,  1847,  and  a 
few  days  after,  whiles  it  was  still  in  the  hands  dl*  the  sheriff,  the  interrogatories 
were  served  upon  Bullitt^  who  answered  them,  and  against  whose  answers  a 
traverse  was  entered,  and  with  whom  an  issue  was  made  up,  while  said  fi,  fa. 
was  still  out.  The  trial  of  this  issue  was  delayed  ;  and  during  this  delay  the 
sheriff  erroneously  made  the  return  which  is  now  relied  on  by  the  garnishee. 
2d.  This  is  the  first  time  ihat  the  objection  is  urged.  The  act  of  1839  ap- 
pears to  require  that  the  interrogatories  should  be  propounded  upon  the  issuing 
of  fi  fieri  facias ;  but,  after  answer  and  confession,  orjudgment  against  the  garn- 
ishee, the  law  provides  another  process  to  recover  the  funds  in  his  hands : 
**  The  court  shall  order  him  forthwith  to  deliver  up  said  property,  or  pay 
such  sum,  to  the  sheriff;  and  a  copy  of  said  order,  with  the  receipt  of  the 
shenff  endorsed  thereon,  shall  be  delivered  to  said  third  oerson,  and  shall  be 
decreed  equivalent  to  a  receipt  from  the  debtor  himself;"  After  judgment 
against  the  garnishee,  (no  objection  having  been  previously  made  in  conse- 
quence of  the  return  of  the  fi.  fa.,)  there  is  no  longer  any  necessity,  under  this 
provision,  for  the  original  fi.fa*  to  remain  in  the  hands  of  the  sheriff.  Itwould 
not  enable  him  in  take  any  measures  against  the  garnishee  or  his  property,  nor 
to  compel  said  garnishee  to  pay  agreeably  to  the  order  of  court.  If  the  garn- 
ishee refuses,  tifi.fa,  must,  after  proper  proceedings,  be  taken  out  against  him 
individually.  What  interest  then  can  he  have  in  requiring  the  original  yif.^a.  to 
be  kept  by  the  sheriff?  Is  not  the  judgment  of  the  court  and  the  receipt  on 
the  order  a  full  safeguard  to  him,  specially  provided  for  by  law?  And  if  he 
has  no  interest, — if  he  cannot  be  affected  by  it,  why  should  he  be  permitted  to 
exercise  the  right  of  refusing  to  pay  on  such  a  ground  ?  It  is  a  general  prin- 
ciple that  technical  exceptions,  based  upon  errors  and  omissions  of  form  in 
proceedings,  are  cured  when  parties  proceed  to  trial  without  urging  them. 
The  garnishee  has  in  this  case  virtually  waived  all  such  grounds ;  and  being 
fully  protected  incase  of  payment,  he  should  not,  we  think,  be  permitted  to 
take  advantage,  at  this  late  stage,  of  an  accidental  return  made  by  th,e  sheriffs 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  late  firm  of  Hermogene  Brown  4'  Co,,  obtained,  before  its 
bankruptcy,  a  judgment  against  the  Union  Insurance  Company,  upon  a  promis- 
sory note,  subscribed  by  that  institution  to  A.  SL  Clair,  under  whose  endorse, 
ment  the  firmjield  it.     After  the  bankruptcy  of  said  firm,  the  assignee  caused 
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this  JQdgtnent,  together  with  accounts,  notes,  and  bills  receivable  belonging  to       Brown 
it,  to  be  sold  at  public  auction,  and  Alfred  Boisblane^  became  the  purchaser.   xJirio/lma- 
He  caused  an  execution  to  issue,  and  the  sheriff  jfinding  no  property  of  the     kakcs  Ca 
defendants*  to  seize,  Boisblanc  presented  a  petition,  under  the  provisions  of  the 
act  of  1839,  stating  that  be  had  reason  to  believe  that  Cuthheri  Bullitt  of  this 
city  was  indebted  to  the  defendants,  and  praying  that  the  said  Bullitt  be  order- 
ed to  answer  on  oath  the  following  interrogatories.     Ist.  Are  you  not  a  subscri- 
ber to,  or  stockholder  in,  the  Union  Insurance  Company  ?     If  so,  for  how  many 
shares  ?     Is  it  not  for  one  hundred  shares  that  you  are  a  stockholder  ?     2d. 
Have  you  ever  paid  said  stock  in  full  ?     3d.  Have  you  ever  paid  more  than  $5 
CD  each  share  of  said  stock  ?     If  yea,  how  much  more,  and  when  ? 

The  garnishee  having  been  ordered  to  answer,  filed  an  exception,  alleg- 
ing that  the  defendants,  formerly  a  body  corporate,  have  not,  since  the  year 
1839,  transacted  any  business  or  had  any  office,  directors  or  officers ;  that  they 
have  long  since  forfeited  their  corporate  functions,  and  among  them  that  of  ap^ 
pearing  as  a  party  in  courts  of  justice;  that  said  functions  have  been  resumed 
by  the  State,  and  the  corporation  has  to  all  intents  ceased  to  exist ;  that  the 
judgment  of  the  plaintiffs  was  obtained  upon  a  note  of  hand,  drawn  by  the 
president  and  countersigned  by  the  secretary  of  the  company;  that  said  com- 
pany was  organised  and  empowered  to  act  only  as  an  insurance  company,  and  not 
to  give  notes  or  monied  obligations ;  and  that  tha  stockholders  of  said  company 
are  not  bound,  nor  can  they  be  garnisheed,  for  such  obligations.  That  no  ex- 
ecution could  issue  sgainst  ihe  defendants  who  were  no  longer  in  being,  and 
that  the  attachment  made  in  his  hands,  as  well  as  the  execution,  are  illegal  and 
void. 

The  garnishee  reserving  the  benefit  of  these  exceptions  answered  the  inter- 
rogatories in  substance,  as  follows:  In  1836,  I  subscribed  for  a  number  of 
shares  in  the  Union  Insurance  Company.  That  number  is  shown  by  other  ev* 
idence  to  be  one  hundred.  I  did  not  pay  the  stock  in  full ;  according  to  my 
recollection,  only  the  cash  payment  of  $5  per  share  was  paid.  He  farther  al- 
leged that,  notwithstanding  his  subscription,  he  was  not  a  debtor  to  the  company, 
and  could  not  be  held  as  garnishee,  because  he  had  long  since  abandoned  his 
stock  and  ceased  to  be  a  stockholder;  and  because  farther,  any  action  of  the 
company  against  him  was  barred  by  the  prescription  of  ten  years.  The  char* 
ter  shows  the  shares  to  have  been  of  $50  each ;  and  upon  the  rule  taken  against 
the  garnishee,  and  the  traverse  filed  by  Boishlanc,  the  court  below  consider- 
ing that  the  said  garnishee  was  indebted  to  the  defendants  in  a  larger  amount 
than  that  claimed  from  him,  gave  judgment  against  him  for  the  amount  of  the 
judgment,  interests  and  costs.     The  garnishee  appealed. 

In  the  argument  before  this  court  exceptions  have  been  taken,  for  the  first 
time,  to  the  form  of  the  proceedings.  The  garnishee  went  to  trial  in  the 
court  below  without  urging  them,  and  as  he  con  suffer  no  injury  by  reason 
thereof,  we  must  consider  them  as  having  been  waived. 

The  first  ground  of  <lefence  is  that,  before  the  proceedings  against  the  gar^* 
oishee  were  had,  the  insurance  company  was  dissolved,  and  the  defendsnts  in 
the  suit  no  longer  in  being.  The  charter,  granted  in  1836,  gives  the  corpora- 
tion a  duration  of  thirty- five  years.  It  has  not  been  avoided  by  the  legisla- 
ture ;  and  we  take  it  to  be  the  settled  rule  that,  although  the  neglect  of  corpo- 
rations to  reappoint  their  officers  may,  in  certain  cases,  suspend  their  existence, 
Ihey  cannot  be  thus  extinguished  to  the  injury  of  creditors.     Angell  and  Ames 
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on  Corporations,  n^w  edition,  p.  735,  736,  ch.  27,  sec.  3.  Ibid  p.  599.  The 
case  of  iS/€e  v.  Broom,  cited  by  the  counsel  for  the  appellant  in  opposition  to 
this  principle,  was  exceptional,  and,  as  Chancellor  Kent  observes,  a  decision  for 
the  sake  of  the  remedy  and  in  favor  of  the  creditors.  The  charter  of  the 
company  in  that  case  provided  that  creditors  should  have  a  direct  action  against 
the  shareholders,  after  the  dissolution  of  the  corporation  only.  The  action  was 
brought  by  a  creditor,  alleging  the  dissolution,  against  a  shareholder ;  and  it  was 
very  properly  determined  that,  as  the  shareholders  had  done  every  thing  in  their 
power  to  dissolve  the  company  and  to  consider  it  as  dissolved,  the  court,  for  the 
sake  of  giving  the  remedy  to  the  creditor,  would  also  consider  it  in  that  light. 
19  Johnson  R.  475. 

A  corporation  never  can  dissolve  itself  so  as  to  defeat  any  of  the  just  rights 
of  its  creditors.     In  this  case,  the  officers  once  appointed  are  required  by  the 
charter  to  continue  in  office  until  others  are  elected,  and,  if  they  should  die,  ab- 
sent themselves,  resign,  or  refuse  to  act,  and  it  was  made  to  appear  that  the 
shareholders  neglected  to  appoint  others  to  the  injury  of  the  creditors,  we 
would,  on  a  proper  case  being  made  out,  feel  ourselves  authorized  to  order  tlie 
appointment  of  a  manager  in  the  interim,  for  the  purpose  of  winding  up  and 
putting  an  end  to  the  concern.     This  appointment  would  in  no  wise  differ  from 
that  of  receiver,  which  our  courts  frequently  make  to  settle  the  affairs  of  insol- 
vent banks  and  partnerships.  In  the  case  of  Carlan  v.  Drury^  1  Yes.  and  B.  154, 
involving  the  question  of  the  neglect  uf  the  managers  of  the  association  of  the 
Bankside  Brewery  to  act,  the  Lord  Chancellor  said :  ^'This  court  is  not  to  be  re- 
quired on  every  occasion  to  take  the  management  of  every  play-house  and  brew- 
house  in  the  kingdom.  But  if  the  case  justified  the  interference  of  the  court,  it  may 
appoint  a  manager  in  the  interim,  for  the  purpose  of  winding  up  and  putting  an 
end  to  the  concern.     If  a  case  of  delinquency  was  clearly  made  out,  I  do  not 
hesitate  to  declare  the  court  would  act.     But  there  must  be  a  positive  necessity 
for  the  interference,  arising  from  the  refusal  or  neglect  of  tho  committee  to 
act."     Under  the  equity  powers  vested  in  our  courts  and  the  imperative  com. 
roand  of  the  law  that,  in  cases  not  provided  for,  the  judge  shall  proceed  and 
decide  according  to  equity,  they  might  adopt  a  similar  course,  if  it  became 
necessary  to  prevent  a  failure  of  justice. 

The  next  ground  is  that,  the  Insurance  Company  could  not  recover  from  the 
garnisliee  tho  sum  alleged  to  be  due  by  him  for  stock,  and  that  the  attaching 
creditor  can  only  exercise  against  him  the  rights  of  the  company.  The  charter 
divides  the  subscription  into  two  distinct  portions.  The  first  is  composed  of  the 
^5  paid  at  the  time  of  subscribing,  and  of  S25  more  which  were  to  be  paid  on 
each  share  by  instalments  fixed  by  the  charter,  and  all  falling  due  within  the 
year  1836.  The  other  portion  is  composed  of  the  other  S20,  for  the  payment 
of  which  no  period  is  fixed,  the  directors  being  authorized  to  call  it  in  at  such 
time  and  in  such  proportions  as  they  might  see  fit.  The  $25  to  be  paid  at  fixed 
periods  were  due  to  the'corporation,  and  formed  part  of  the  assets  out  of  which 
its  liabilities  were  to  be  satisfied.  To  the  extent  of  that  debt,  the  garnisbii^cnt 
must  be  sustained,  unless  it  is  barred  by  lapse  of  time,  as  alleged  by  the 
garnishee. 

More  than  ten  years  had  elapsed  from  the  maturity  of  the  last  instalment  be- 
fore the  institution  of  these  proceedings  against  him.     Art.  3508  of  the  Civil 
Code  provides  that,  all  personal  actions  except  those  enumerated  in  the  title  of 
prescription,  are  prescribed  byj^ten  years,  if  the  creditor  be  present,  and  by 
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twenty  years  if  he  be  abBent.    The  french  text  is:  ^^Toutes  Us  actions  person-       Beowh 
ndUs  gtniralement  quelconquesJ^    The  disposition  is  as  universal  as  language    uniom  Tmio- 
caa  make  it.  ,  rasce  Co. 

The  directors  of  the  company  had  their  choice  either  to  consider  the  stock  as 
forfeited  on  the  non-payment  of  the  instalments  at  the  periods  fixed  by  the 
charter,  or  to  sue  for  those  instalments.  They  neglected  to  act  in  the  matter. 
Supposing  this  neglect  to  have  o'rigioated  in  fraudulent  motives  on  their  part  and 
that  of  tlie  shareholders,  the  creditors  of  the  company  were  not  remediless; 
they  might  have  caused  the  company  to  be  administered,  and  the  calls  necessary 
to  pay  them  to  be  made  and  enforced. 

The  prescription  which  operates  a  release  from  debt  docs  not  require  that 
the  debtor  thoold  produce  any  title,  or  that  he  should  be  in  good  faith.  The 
neglect  of  the  creditor  alone  operates  the  prescription.  When  he  is  present, 
and  his  silence  has  continued  ten  years,  the  law  presumes  payment ;  that  pre- 
samption  is  juris  et  de  jure ;  and  the  statement  of  the  garnishee  in  this  case 
that,  according  to  his  recollection,  only  the  cash  payment  of  35  per  share  was 
made,  will  not  avail  against  it.  Civil  Code,  arts.  3494,  3496.  Good  faith  not 
being  required  for  this  class  of  prescriptions,  the  relation  which  existed  between 
the  garnishee  and  the  defendants  can  be  no  obstacle  to  it.  It  was  formerly 
maintained  by  Duuod  and  other  civilians,  that  when  there  is  in  a  contract  re- 
ciprocal and  synallagamatic  conventions,  as  long  as  the  contract  is  executed  by 
one  of  the  parties,  the  other  can  not  refuse  to  execute  it  on  his  part,  under  the  pretext 
of  prescription,  even  if  those  conventions  should  only  be  accidental.  This  was 
called  the  rule  of  correlatives.  An  attempt  was  made  to  have  it  inserted  in  the 
Napoleon  Code,  but  it  failed  ;  and  the  rule  forms  no  part  of  the  law  of  prescrip- 
tion, either  in  France  or  with  us.  We  must  hold,  therefore,  that  the  relations 
of  parties,  under  a  contract  or  a  charter,  do  not  alfect  the  general  law  on  this 
subject.     Troplong,  Prescription,  vol.  2,  no.  534. 

For  the  $20  remaining  on  each  share,  the  company  had  no  action  against  the 
garnishee  without  a  formal  call,  made  upon  all  the  shareholdes  equally,  and 
then  only  for  the  share  due  by  him.  His  liability  to  third  persons  for  this  por- 
tion of  the  subscription,  cannot  be  enforced  by  the  process  of  garnishment. 
They  must  resort  to  a  direct  action.  Purton  v.  New  Orleans  and  CarroUton 
Rail  Road  Company,  ante  p.  19.  As  no  term  was  fixed  for  the  payment  of  it,  it 
is  manifest  that  no  prescription  has  accrued. 

It  has  also  been  alleged  as  a  ground  of  defence,  that  the  company  was  not 
EQthorized  to  issue  promissory  notes.  This  plea,  as  made,  would  not  avail  the 
garnishee  even  in  a  direct  action.  The  company  is  authorized  by  the  charter 
to  make  all  contracts,  to  establish  by-laws,  to  insure,  and  to  settle,  adjust  and  pay 
all  losses,  according  to  their  own  rules  and  regulations.  Its  charter  contains  no 
mhibitioo  to  deal  on  credit ;  and  if  the  garnishee  meant  to  insist  that  the  note  was 
given  for  purposes  unsanctioned  by  it  and  prejudicial  to  the  shareholders,  those 
fiicts  ought  to  have  been  alleged  and  shown ;  and  he  should  further  have  aU 
leged  and  proved  that  Hermogene  Brovm  ^  Co.  were  apprized  of  them  wh«a 
they  took  the  note,  or  that  it  was  received  by  them  after  maturity.  Hill  v. 
Manchester  and  Salford  Water  Works  Company*    2  B.  and  Ad.  544. 

For  the  reasons  assigned,  it  is  ordered  that  the  judgment  in  this  case  be  re- 
versed. It  is  further  ordered  that  the  attachment  made  in  the  hands  of  Cutt^ 
hert  Bullitt  be  dissolved,  and  that  there  be  judgment  in  his  favor,  with  costs  in 
both  courts.  It  is  further  ordered  that  the  rights  of  the  seizing  creditor  in  a 
^rect  action  be  reserved . 
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RiLET  et  aJ.  V.  Hart  et  al. 

The  prodaction  of  letters  Bhowing  tbat  fines  had  been  imposed  on  a  mail-contractor  by  the 
post-office  department  for  failures  to  deliver  the  mail  in  time,  that  department  having  the 
right  to  remit  the  fines  on  a  proper  showing,  is  not  snfficient  evidence  that  the  fines  have 
been  paid,  to  aatborize  a  jadgment  for  their  amount  against  a  sab-contractor  through 
whose  fault  the  fines  were  incurred. 

The  right  of  action  on  a  contract,  made  by  a  government  mail-contractor  with  the  owners  of 
a  steamer,  to  convey  the  mail,  is  not  prescribed  by  one  year.  C.  C.  3499.  Sach  a  contract 
cannot  be  considered  one  of  affreightment. 

APPEAL  from  the  Fourth  District  Courtof  New  Orleans,  Strawhridge,  J. 
Cf.  M.  Randall,  for  the  plaintiffs.     Lockell  and  Goold,  for  the  appellants. 
The  judgment  of  the  court  was  pronounced  by 

Kmo,  J.  The  plaintiffs  sue  as  owners  of  the  steamboat  Douglass,  to  reco- 
ver from  the  defendants  compensation  for  carrying  the  mail  between  New 
Orleans  and  Bayoa  Sara.  The  defendant  Hart  pleaded  the  prescription  of 
one  year,  and  a  failure  of  the  plaintif!s  to  perform  their  contract.  He  also 
claimed  in  reconvention,  a  sum  which  he  alleged  he  had  been  compelled  to  pay 
for  fines  imposed  by  the  post-office  department,  in  consequence  of  the  failure 
of  the  plaintiffs  to  deliver  the  mails  punctually.  The  district  judge  awarded 
to  the  plaintiffs  compensation  for  nine  trips  of  the  boat,  after  deducting  the  fines 
incurred  in  consequence  of  the  neglect  of  the  plaintiffs,  and  the  defendants 
have  appealed.  The  plaintiffs  in  their  answer  ask  that  the  judgment  be 
amended,  so  as  to  allow  them  the  entire  sum  claimed. 

It  appears  from  the  evidence  that  the  defendant  Hart  was  a  contractor  with 
the  government  for  the  transportation  of  the  mail  between  New  Orleans  and 
Bayou  Sara,  and  employed  the  steamboat  Douglass  to  carry  it  weekly,  from 
November,  1843,  to  the  first  of  March  following,  at  the  rate  of  $86  a  trip,  going 
and  returning.    Early  in  January,  1844,  ailer  nine  weekly  trips  had  been  per- 
formed under  this  contract,  the  Douglass  was  bought  out  of  the  trade,  by  the 
steamboat  Harry  of  the  West,  and  the  plaintiffs  employed  the  Harry  of  the 
West  to  perform  the  unfinished  part  of  their  contract.     The  mail  was  actually 
carried  upon  the  latter  boat  until  the  1st  of  March,  1844.    The  defendant  Hart 
was  no  party  to  this  arrangement ;  btitf  on  the  contrary,  when  he  heard  that 
the  Harry  of  the  West  was  to  be  substituted  for  the  Douglass,  expressed  bis 
dissatisfaction.    He  had  a  strong  objection  to  the  Harry  of  the  West,  in  con- 
sequence of  a  personal  hostility  which  existed  between  himself  and  the  com- 
mander of  that  boat*    He  expressed  a  want  of  confidence  in  the  commander, 
and  declared  his  apprehensions  that  if  the  execution  of  the  contract  were  con- 
fided to  him  it  would  not  be  punctually  performed,  and  that  he  would  be  sub- 
jected to  fines.    After  much  persuasion  however,  and  the  strong  assurances  of 
one  of  the  owners  of  the  Harry  of  the  West   that  he  would  himself  superin- 
tend  the  performance  of  the  contract,  and  be  answerable  for  its  faithful  execu- 
tion. Hart  finally  assented  that  the  mail  should  be  carried  on  that  boat;  bat 
upon  the  condition  that  it  should  be  carried  without  charge,  and  that  the  officer 
then  in  command  should  be  removed  if  he  proved  unfaithful ;  and,  on  his  part, 
he  agreed  that  he  would  run  bo  other  boat  in  opposition  to  the  Harry  of  the 
West  while  the  contract  lasted.     As  the  contractor  for  the  transportation  of 
the  mail,  he  had  the  right  to  insist  on  its  being  carried  on  the  boat  of  his  o\^i2 
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selection,  chosen  with  reference  to  its  safety  and  the  character  of  its  officers.  Rilit 
Both  his  contract  with  the  government,  and  his  dnty  to^the  public,  required  Huit. 
that  be  should  provide  a  punctual  and  secure  conveyance  for  the  mail.  When 
the  plaintiflfs  ceased  to  transport  the  mail  on  the  boat  selected  for  that  purpose, 
right  to  treat  the  contract  as  at  an  end ;  and,  when  he  assented  to  the  substttu- 
commanded  by  an  officer  in  whom  he  had  coofidence,  the  defendant  JEfar^  had  the 
tioQ  of  another  boat,  with  a  different  commander,  to  complete  the  contract,  he 
was  at  liberty  to  impose  such  further  terms  and  conditions  as  he  deemed  neces- 
sary to  ensure  the  faithful  performance  of  his  obligation  to  the  government. 

It  is  true  that  one  of  the  owners  of  the  Hariy  of  the  West  states  in  his 
testimony,  that  he  was  paid  by  the  plaintiffs  for  carrying  the  mail  under  a  con- 
tract to  that  effect;  but  it  is  not  shown  that  the  defendant  Hart  was  aware  of 
such  a  contract  between  the  plaintiffs  and  the  Harry  of  the  West.  So  far 
from  assenting  to  such  payment,  it  is  shown  that  this  witness  was  the  person 
who  acted  in  behalf  of  the  Harry  of  the  West  in  effecting  the  arrangement 
with  Hart ;  that  the  permission  to  carry  the  mail  was  obtained  at  his  urgent 
solicitation;  and  that  **he  agreed  to  carry  the  mail  for  nothing,  provided  Captain 
Hart  would  put  on  no  opposition  boat.'*  The  Harry  of  the  West  has  made  no 
charge  against  Hart,  and  there  is  no  charge  on  the  books  of  that  boat  relating 
to  the  transportation  of  the  mail.  The  evidence  renders  it  more  than  proba- 
ble that  a  part  of  the  consideration  of  the  contract  between  the  Douglas  and  the 
Harry  of  the  West,  by  which  the  former  withdrew  from  the  trade,  was,  that 
the  latter  should  carry  the  mail  during  the  unexpired  time  for  which  the  Doug- 
lass had  agreed  to  carry  it;  and  the  witness  who  states  that  a  compensation 
was  paid  for  this  service,  must  have  considered  that,  under  this  contract,  the 
Harry  of  the  West  has  been  remunerated  by  the  owners  of  the  Douglass  in  the 
withdrawal  of  the  latter  from  competition.  If  this  be  not  the  explanation  of 
his  testimony,  then  the  witness  appeara  to  have  received  compensation  for 
services  which  he  agreed  to  perform  without  reward.  But  whatever  may  have 
been  the  contract  between  the  owners  of  the  Douglass  and  the  Harry  of  the 
West  in  regard  to  payment  for  this  service.  Hart  is  not  shown  to  have  known 
of  it,  and  is  not  bound  by  it.  He  finally  acquiesced,  however,  in  the  substitution 
of  the  boat  selected  by  the  plaintiffs  to  complete  their  undertaking,  and  upon 
terms  advantageous  to  himself,  and  cannot  complain  that  the  contract  has  been 
violated,  or  avoid  paying  the  plaintifis  for  the  services  actually  rendered  by 
them. 

We  think  that  the  judge  erred  in  charging  the  plaintiffs  with  the  fines  al- 
leged to  have  been  imposed,  for  failures  to  deliver  the  mail  seasonably.  Let- 
ters have  been  produced  showing  that  the  fines  were  imposed  by  the  post-office 
department  at  Washington,  and  this  is  the  only  evidence  relied  on  to  show 
that  they  have  been  paid.  It  is  known  that  the  department  is  clothed  with  the 
power  both  to  impose  fines  upon  mail-^ootractora  for  delinquencies,  and  to  re- 
mit them  upon  a  proper  showing.  Under  these  circumstances,  the  bare  pro- 
duction of  a  letter  notifying  a  contractor  that  he  has  been  fined  for  a  failure  to 
deliver  a  mail,  cannot  be  deemed  sufficient  evidence  that  the  fine  has  been 
paid.  In  this  respect  the  judgment  must  be  amended,  reserving  to  the  de^ 
feadants  the  right  to  claim  the  amount  of  these  fines,  upon  making  proof  of 
their  payment. 

The  prescription  of  one  year,  pleaded  by  the  defendant  Hart,  does  not,  in  our 
opinion,  apply  to  a  contract  like  the  present,  which  can,  in  no  sense,  be  con- 
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RiLET        sidered  a  contract  of  affreightment.    Civil  Code,  art.  3499.    The  contract  wai 
Q^^f ,        one  for  carrying  the  mail,  and  its  character  is  not  changed  by  the  fiiet  that  the 
transportation  was  by  water,  instead  of  being  by  land. 


Same  Case — On  a  Re-heabing* 

Where  tbe  aniwer  of  an  appellee  praying  for  an  amendment  of  the  jadgment  if  not  filed  on. 
til  the  day  fixed  for  the  argument  of  the  caae,  no  amendment  can  be  made.    €.  I^.  890. 

ON  a  re-hearing  in  this  case,  the  opinion  of  the  court  was  pronounced  by 
Kino,  J»  Our  attention  has  been  called  to  the  fact  that,  the  answer  of 
the  appellee  praying  for  an  amendment  of  tho  judgment  appealed  from,  wa» 
not  filed  until  the  day  fixed  for  the  argument.  The  delay  within  which  he  is 
permitted  to  ask  this  change  had  then  expired.  C.  P.  890.  Instead  of  the 
decree  heretofore  rendered,  one  roust  be  entered  merely  affirming  the  judg- 
ment appealed  from.  Judgment  affirmed. 


Erwin  v.  Tub  Commercial  ani>  Railroad  Bank  of  Vicks- 

BURG. 

Negotiable  notea  can  be  attached  only  by  taking  actual  poasetiion  of  them,  or  by  seizing 

them  in  the  handa  of  a  third  person  who  holds  them  for  tbe  nse  of  the  defendant  in  attach- 

ment. 
An  attachment  will  be  set  aside  where  there  is  either  no  previoos  order  anthorizing  it  to  be 

issued,  or  no  affidavit  of  the  facts  necessary  to  authorize  the  granting  of  an  order,  or  no 

bond  as  required  by  law.    C.  C.  839,  243,  345. 

APPEAL  from  the  District  Court  of  Madison,  Curry f  J.  AmoneU  and 
Bemiss,  for  the  appellant.  A.  Pierse,  Stacy ^  Sparrow^  Snyder  and  TAo- 
mas,  for  the  defendants  and  garnishees.  The  judgment  of  the  court  was 
pronounced  by 

KisQj  J.  In  June,  1842,  the  plaintiff  commenced  this  action  claiming  from 
the  defendants  $10,000.  He  alleged  that  Parham  was  indebted  to  the  defeod- 
ants,  prayed  for  an  attachment,  and  that  Parham  be  made  a  party  as  garnU 
shoe,  and  ruled  to  answer  the  interrogatories  annexed  to  the  petition.  On  the 
writ  which  issued  the  sheriff  returned,  that  he  had  posted  up  a  certified  copy 
of  it  at  the  door  of  his  office,  and  served  another  on  Parham  personally.  Par* 
ham  appeared,  and,  in  answer  to  the  interrogatories  propounded  to  him,  statad« 
that  he  executed  several  notes,  negotiable  in  form,  payable  to  the  order  of  J» 
M,  Walt,  but  knew  not  where  they  were,  nor  by  whom  they  were  owned ; 
thatt  in  1839,  Wall  deposited  three  of  these  notes  with  the  defendants,  as  col* 
lateral  security  for  a  debt  which  he  owed  them ;  and  that  he  was  not  aware  of 
being  indebted  to  the  defendants.  No  further  action  was  taken  in  this  aait 
until  the  28th  of  March,  1844,  when  the  plaintiff  filed  a  supplemental  petitioHy 
in  which  he  repeats  the  allegations  of  the  original  petition  in  regard  to  the 
indebtedness  of  the  defendants,  and  their  domicil  in  Mississippi,  and  avers  that 
Wall  and  Johnson  are  largely  indebted  to  them.    He  concludes  with  a  prayer 
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that  the  defeDdants  be  -cited ;  that  genenJ  writs  -of  attachment  issue ;  that  Brwih 
Wall  and  Johnson  be  made  parties,  as  garoishees,  to  the  suit,  and  ruled  to  an-  CoMMsiiciAt 
swer  certain  interrogatories  propounded  to  them.  No  order  was  made  upon  and  Railroad 
this  petition,  no  affidavit  was  appended  to  it,  and  no  bond  was  given  by  the 
phintiff.  The  clerk,  however,  issued  a  writ  of  attachment,  upon  which  the 
sheriff  returned  that  that  he  had  seized  a  note  of  Culberlson*  s^  on  file  in 
the  suit  of  the  Bank  v.  Cidbertson,  and  all  the  interest  of  the  bank  in 
that  suit.  Citations  also  issued  which  were  served  on  the  defendants, 
by  being  posted  up  at  the  courthouse  door,  and  upon  Wall  personally. 
Wall  answered  the  interrogatories  propounded  to  him,  but  these  it  will  not  be- 
come necessary  further  to  notice.  The  district  judge  rendered  a  judgment 
for  the  amount  claimed  in  favor  of  the  plaintiff,  and  against  the  garnishees 
^Parham  and  Wall,  reserving  to  the  latter  the  right  of  discharging  their  indebt- 
edness in  the  notes  or  currency  of  the  defendants ;  and  the  plaintiff  has  ap- 
pealed. The  defendants  and  garnishees  ask  for  the  dissolution  of  the  attach- 
ment, and  the  dismissal  of  the  action. 

It  has  been  repeatedly  held  thatrin  proceedings  under  attachment,  negotiable 
notes  can  only  be  seixed  bj  taking  actual  possession  of  them,  or  by  attaching 
them  in  the  hands  of  a  person  who  holds  them  for  the  use  of  the  debtor.  14 
La.  Rep.  451.  lb.  514.  The  mere  service  of  copies  of  the  petition  and  at- 
tachment on  Parham  would  not  have  had  the  effect  of  attaching  the  debt,  even 
if  his  answers  had  disclosed  that  the  negotiable  notes  by  which  it  was  evidenced 
were  owned  by  the  bank.  But  his  answers,  which  are  uncontradicted,  nega- 
tive the  fiiet  of  his  indebtedness  Co  the  defendants.  If  the  bank  continued  to 
hold  the  notes  which  were  deposited  three  years  previously,  which  is  not  shown, 
they  were  only  held  «s  collateral  security.  Under  the  first  writ  of  attachment 
the  defendants  were  clearly  not  brought  into  court  6y  the  seizure  of  their  pro- 
perty, and  they  made  no  appearance;  that  proceeding  failed  altogether.  The 
writ  was  returned,  and  never  afterwards  acted  upon. 

If  it  be  conceded,  for  the  purposes  of  this  inquiry,  that  there  was  a  seizu  re 
under  the  second  writ  of  attachment,  that  proceeding  was  so  defective  as  to 
involve  its  entire  nuHity.  The  writ  issued  without  the  authority  of  a  previous 
order  ;  the  plaintiff  made  no  affidavit  of  the  facts  necessary  to  authorize  the 
granting  of  an  order,  and  the  bond  required  by  law  was  not  furnished.  Any 
one  of  these  omissions  would  have  been  fatal  to  the  proceedings.  C.  P.  arts. 
239,  243,  245.  Although  the  plaintiff  terms  his  petition  a  supplemental  peci- 
tioD,  he  in  reality  instituted  a  new  and  distinct  proceeding.  In  which  he  prayed 
for  attachment  and  citations  to  the  defendants  and  garnishees.  He  did  not  rely 
npon  the  writ  originally  issued,  and  cause  a  further  seizure  to  be  made  under 
it;  nor  did  he  ask  merely  to  make  an  additional  party  garnishee,  but  resorted  to 
i  new  attachment.  The  original  writ  was  entirely  abandoned ;  and,  in  taking 
oat  his  new  attachment,  it  was  necessary  that  it  should  have  been  accompanied 
with  all  the  formalities  necessary  to  give  it  validity  as  a  separate  and  distinct 
proceeding.  Neither  the  oath,  the  order,  nor  the  bond  upon  which  the  first 
attachment  issued,  can  be  called  in  aid  of  the  second.  They  were  given  in  a 
different  proceeding,  to  obtain  a  writ  the  further  execution  of  which  was 
abandoned.     18  La.  484.     12  Rob.  227. 

Other  irregularities  have  been  suggested,  which  it  becomes  unnecessary  to 
consider.  The  defendants  were  not  brought  before  the  court,  and  no  valid 
jndgment  could  have  been  rendered  against  them  or  against  the  garnishees. 
The  record  furnishes  no  grounds  for  remanding  the  cause. 
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Erwih  It  18  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed, 

CoMHERcuL  ^°^  that  the  plaiatifTs  action  be  dismissed  as  in  case  of  non-suit;  the  appellant 
AND  Eailroad  paying  the  costs  of  both  courts. 

J3  Af(X* 


Union  Bank  of  Mississippi  v.  Ellis  et  al. 

Parol  proof  of  a  fact  of  which  written  evidence  most  exist,  as  of  a  mortgage,  is  inad- 
misflible. 

APPEAL  from  the  District  Court  of  Carroll,  Curry^  J.    Browder^  for  the 
appellants.    Prentiss  and  Finney ,  for  the  defendants.     The  judgment  of. 
the  court  was  pronounced  hj 

EusTis,  C.  J.  This  is  an  action  against  Turner  R.  Miller  and  Arm* 
strong  ElliSi  on  two  promissory  notes,  which  they  signed  as  sureties,  with  Andrevf 
Ellis  as  principal,  for  $4,000  each,  in  Jackson,  in  the  State  of  Mississippi. 
There  was  judgment  for  tlie  defendants,  and  the  plaintiffs  have  appealed. 

The  defendant  Miller  admitted  that  he  signed  the  notes,  but  alleged  in  hie 
answer  that  the  consideration  for  which  they  were  given  had  entirely  failed. 
The  notes  were  payable  to  the  Mississippi  Union  Bank,  and  were  not  negoti* 
able.  The  plaintiffs,  on  the  trial  of  the  cause,  objected  to  the  admission  of  pa^ 
rol  evidence  offered  by  Miller  to  prove  the  existence  of  an  encumbrance  on  the 
property  for  which  the  notes  were  given,  to  wit,  an  outstanding  mortgage.  As 
the  evidence  of  that  fact  must  exist  in  writing,  we  think  the  parol  evidence 
ought  not  to  have  been  received*  Other  evidence  of  the  same  sort  lyas  also  ad-, 
mitted,  which  ought  to  have  been  excluded ;  and  the  indefinite  character  of  the 
whole  renders  it  not  safe  for  us  to  determine  as  to  the  rights  of  the  parties 
plaintiif,  and  one  of  the  defendants,  Miller,  As  the  evidence  stands,  we  think 
the  genuiness  of  the  signature  of  Armstrong  Ellis  is  disproved.  If  it  has  been 
forged,  the  effect  of  the  forgery  upon  the  obligation  of  MiUer,  will  remain  to^ 
be  examined  hereafter. 

The  judgment  appealed  from  in  favor  of  Armstrong  Ellis,  is  affirmed:  that 
in  &vor  of  Miller,  is  reversed ;  and  the  cause  so  far  as  relates  to  him,  reman* 
ded  for  a  new  trial ;  the  plaintiff  and  Miller,  each,  paying  one-half  the  costs  of 
this  Appeal. 


Perry  v.  Thompson. 

A  due  bill  execated  by  a  married  woman,  without  the  aathorixation  of  her  husband,  will  noft 
be  binding  on  her,  where  the  consideration  for  which  it  was  given  is  not  shown  to  have  in^ 
ured  to  her  benefit. 

APPEAL  from  the  Disti'iiCt  Court  of  Carroll,  Curry,  J.    Slacy  and  Sparroto^ 
for  the  appellant.     Bemiss  and   Thomas,  for  the  defendant.     The  judg- 
ment of  the  court  was  pronounced  by 

Slidlll,  J.     The  plaintiff  is  the  holder,  by  transfer  long  after  maturity,   of 
a  due  bill  signed  by  the  defendant,  a  married  woman,  without  the  authorizatioa 
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of  her  husband.     Under  the  evidence,  we  are  not  satisfied  that  the  defendant        Febry 
received  for  the  note,  such  a  consideration  iouring  to  her  benefit,  as  would  au-     Thompson. 
thorize  us  to  bold  her  bound  by  this  contract. 

Judgment  affirmed. 


Copley  r.  Routh. 

Where  farther  time  has  been  allowed  to  an  appellant  to  bring  up  the  transcript,  bat  it  is  not 
filed  within  the  time  thus  allowed,  and  no  farther  extension  is  obtained,  hot  the  transcript 
is  sabaeqaently  filed,  the  appeal  most,  on  motion,  be  dismissed.    C.  P.  833,  &S4,  835. 

APPEAL  from  the  District  Court  of  Concordia,  Curry ,  J.  Stockton  and 
Steele,  for  the  appellant,  contended  that  the  transcript  might  be  filed  at  any 
time  before  a  certificate  was  obtained  that  it  had  not  been  brought  up,  citing 
7  La.  350.  10  La.  502.  Stacy  and  Sparrow,  for  the  defendant,  moved  to 
dismiss  the  appeal,  citing  6  Rob.  69.  7  La.  277.  8  La.  206.  14  La.  203, 292. 
16  La.  50.  Davis  v.  Hoody  2  An.  R.  453.  The  judgment  of  the  court  was 
pronounced  by 

SuDELL,  J.  By  the  order  of  appeal,  it  was  made  returnable  in  New  Or- 
leans on  the  second  monday  of  January,  1847.  The  transcript  was  not  filed 
until  the  24th  of  March,  1847.  On  the  12th  of  February,  1847,  upon  applica- 
tion of  the  appellant,  fuither  time,  to  wit,  ten  days,  was  granted  to  bring  up  the 
transcript.*  The  time  so  allowed  having  expired,  and  no  new  order  of  exten- 
sion having  been  granted,  the  appellee,  on  the  23d  of  March,  1847,  filed  a  mo- 
tion for  dismissal. 

This  motion  must  be  sustained.  Independent  of  other  considerations,  the 
neglect  of  the  appellant  to  obtain  a  further  extension  afYer  the  time  granted  by 
the  order  of  12  February,  1847,  is  fatal.  C.  P.  883,  884,  885.  Palfrey  v. 
Winter^  8  La.  206.  Vancampen  v.  Morris,  6  Rob.  79.  Pond  v.  Horton, 
7  La.  Kep.  177.  Appeal  dismissed. 


Flower  et  al  v.  Their  Creditors. 

Biace  the  pfomnlgation  of  the  Code  of  1825  partnership  creditors  have  been  entitled  to  share 
eqoaUy  with  the  individaal  creditors  in  the  distribntion  of  the  individaal  assets,  it  being 
declared  by  art  3152  of  that  Code  that  a  privilege  can  be  claimed  only  for  those  debts  for 
which  it  is  expressly  provided.    The  rule  was  different  before  the  adoption  of  that  Code. 

Tfaefrigbt  of  partnership  creditors  to  be  paid  by  preference  oat  of  partnership  fonds,  is  ex- 
pressly established  by  art.  2794  of  the  Civil  Code. 

APPEAL,  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Roselius,  for  the  appellants.     The  only  questioD  which  this  case  presents 
is.  whether  the  individual  creditors  of  William  Flower  are  entitled  to  be  paid 


♦The  order  of  12  Feb.  1847,  was  made**  without  prejudice  to  the  rights  of  the  opposite 
party." 
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the  full  amount  of  their  claioiB  out  of  the  assetf  flurrendered  by  hhn ;  or 
whether  the  partaership  creditors  have  a  right  to  participate  pari  passu  with 
the  perBonal  creditors,  io  the  distributioo  of  those  funds  ?  The  judge  below 
decided  this  question  in  favor  of  the  opposing  creditors;  from  which  decision 
the  individual  creditors  have  taken  this  appeal.  It  is  contended  that  as  the 
opponents  are  creditors  of  a  commercial  partnership,  the  question  presented 
for  decision  is  governed  by  the  commercial  law.  If  I  am  correct  in  this  posi- 
tion, the  case  is  free  from  difficulty ;  for  the  rule  of  that  system  of  law  is  well 
settled.  See  Story  on  Partnership,  no.  376.  3  Kent's  Comm.  sec.  43,  p.  64. 
Murray  v.  Murray^  5  Johns.  Ch.  Rep.  p.  71«  See  also  Gow  on  Partnership, 
p.  235-6,  3d  ed.  Twiss  v.  Massey,  1  Atk.  p.  67.  Ex  parU  Cook,  2  P.  Will, 
p.  500.  ErparU  Elton,  3  Ves.  p.  240.  ExparUAbell,  4  Ves.  p.  837.  Ex 
parte  Clay,  6  Yes.  p,  833.  Bolton  v.  PulUr,  1  fios.  and  PuU.  pp.  539,  544. 
WaUon  on  Partnership,  pp.  262,  263,  2d  ed.  lb.  p.  324  to  334.  The  late 
bankrupt  law  of  Congress  recognized  the  same  principle. 

That  the  rale  was  the  same  in  Louisiana  previous  to  the  enactment  of  the 
Code  of  1825,  is  admitted.  But  it  is  contended,  on  the  authority  of  Morgan 
V.  His  Creditors,  8  N.  S.  599  ct  seq.,  that  the  rule  has  been  changed  by  the 
provisions  of  arts.  2794  and  3152  of  that  Code. 

With  all  deference  1  insist  that  that  case  is  not  good  law ;  and  I  do  this  with* 
the  more  confidence,  as  in  a  subsequent  case,  that  of  Hagan  v.  Scott,  10  La. 
348,  Judge  Martin,  who  was  the  organ  of  the  court,  laid  down  the  law  as  fol- 
lows :  «'  So  far  as  regards  W;  P.  Scott's  interest  in  the  undivided  half  of  the 
lot  of  ground,  it  is  shown  that  J.  B.  Seott  assumed  and  paid  debts  of  his  vendor 
to  the^ull  amount  of  the  value  of  that  share.  These  last  debts  were  separate 
ones  of  W.  P.  Scott,  and  his  separate  creditors  had  a  right  to  be  paid  out  of 
separate  oroperty,  paramount  to  the  claims  of  the  creditors  of  any  partnership 
in  which  ne  had  been  concerned."  The  judge  of  the  district  court  seems  to 
have  considered  this  as  a  mere  obiter  dictum.  But  a  reference  to  the  case  will 
show  t^at  it  turned  almost  exclusively  upon  the  decision  of  that  question ;  for 
if  ikliad  not  been  £6r  the  paramount  claim  of  the  separate  creditors  of  W.  P. 
Scott  to  be  paid  out  of  his  separate  property,  the  sale  to  J.  B.  Scott  would 
Ivive  been  clearly  fraudulent. 

That  the  question  to  be  decided  in  this  ease,  fiiUs  within  the  dominion  of  the 
commercial  law,  is  plain.  Has  the  commercial  law,  with  regaixi  to  the  point 
under  consideration,  been  altered  by  the  Civil  Code  of  1825?  A  negative 
answer  to  this  question  results  finm  the  fact,  that  the  legislature  contemplated 
the  enactment  of  a  Commercial  Code,  simultaneously  with  the  Civil  Code.  Art. 
2798  of  that  Code,  provides  that :  **  Commercial  partnerships  are  divided  into 
two  kinds,  general  and  special ;  they  form  the  subject  of  a  title  in  the  Com- 
mercial Code  ;  but  the  articles  of  this  title  govern  them  in  all  points  in  which 
there  is  no  repugnance  between  the  articles  of  this  title  and  those  contained 
in  the  Commercial  Code.  Where  such  repugnance  exists,  the  latter  must,  aa 
to  commercial  partnerships,  prevail.  And  again,  in  art.  2823 :  **  The  particular 
rules,  by  which  commercial  partnerships  are  governed,  will  be  found  in  the 
Commercial  Code.  All  the  provisions  of  this  title,  not  repugnant  to  those 
contained  in  that  Code,  are  also  applicable  to  commercial  partnerships. 

Notwithstanding  this  special  reference  to  it,  no  Commercial  Code  was  ever 
adopted*  In  this  state  of  things  it  is  but  reasonable  to  conclude  that  the  gen- 
eral commercial  law,  which  was  in  force  at  the  time,  stands  in  lieu  of  the  con- 
templated Code. 

I  am  aware  that  it  may  be  objected  that  the  Commercial  Code  never  re- 
ceived legislative  sanction.  This  is  true ;  but  does  it  follow  that,  in  the  anom- 
alous state  of  our  legislation  on  this  subject,  we  cannot  refer  to  this  Code  for 
the  purpose  of  ascertaining  whether  the  legislature  intended  to  introduce  a 
change  in  the  commercial  law  of  the  country  by  article  2794  ?  I  admit  that  if 
this  article,  in  express  terms,  referred  to  commercial  partnerships,  its  provisiooa 
would  govern  the  case  at  bar,  notwithstanding  their  conflict  with  article  138 
of  the  project  of  the  Commercial  Code.  But  does  the  art.  2794  speak  of  cooi- 
mercial  partnerships  ?     Certainly  not. 

It  is  not  my  business  to  impugn  the  correctness  of  the  decision  in  Morgan  ▼. 
His  Creditors,  if  it  is  limited  to  ordinary  partnerships.  To  persist  in  applying 
it  to  commercial  partnerships,  would  be  in  direct  opposition  to  the  will  of  the 
law-maker,  as  clearly  manifested  by  his  express  declarations.  There  can 
scarcely  be  a  doubt,  that  if  the  attention  of  the  court,  in  the  argument  of  the 
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ease  of  Morgan  v^  His  Oreditcrs,  had  been  called  to  the  19dth  article  of  the      Flower 
Commercial  Code,  the  decisiofi  would  have  been  different.    I  am  fortified  in  v- 

this  opioion  by  the  views  expressed  and  decision  rendered  by  the  same  court,     Ckbditobs. 
in  the  case  of  Kimhal  v.  Bhnc  et  aZ.,  8  N.  S.  386  et  teq.,  and  decided  only  two 
months  before  that  of  Morgan  t.  His  Creditors, 

It  is  true  that  the  provisions  of  the  3l52d  art.  of  the  Civil  Code  conflict  with 
tbe  doctrine  which  we  have  endeavored  to  establish  ?  That  article  enacts  that, 
**  Privilege  can  be  claimed  only  for  those  debts,  to  which  it  is  expressly  granted 
in  this  Code."  But  we  must  not  forget  that  this  Code  expressly  provides,  that 
its  enactments  are  inapplicable  to  commrercial  partnerships,  unless  they  are  in 
barmony  with  those  of  the  Commercial  Code.  C.  C.  2798.  The  reasoning  would 
certainly  be  fallacious,  if  not  absurd,  to  say,  in  the  language  of  the  article  just 
cited,  '*  the  articles  of  this  title  govern  commercial  partnerships  in  all  points 
in  which  there  is  no  repugnance  between  them  and  those  contained  in  the  Com- 
mercial Code ;  where  such  repugnance  exists,  the  latter  must,  as  to  commer- 
cial partnerships,  prevail;'*  but  the  Commercial  Code  has  never  received 
legislative  sanction  ;  therefore,  all  the  articles  under  the  title  of  partnership  in 
the  Civil  Code  are  appfieable  to,  and  govern  commercial  partnerships.  This  is  a 
defective  syllogism ;  it  is  what  logicians  call  a  non  sequitur.  According  to 
soand  and  correct  logic,  the  conclusion,  it  is  respectfully  submitted,  ought  to  be 
tiie  veiy  reverse.  To  state  the  argument  again,  it  should  stand  thus :  the  ap* 
slieability  of  the  provisions  of  the  Civil  Code,  is  made  to  depend  on  their  con- 
ibrmity  with  those  of  the  Commercial  Code ;  but  as  the  latter  Code  has  never 
been  adopted,  it  is  impossible  to  ascertain  whether  such  conformity  exists ; 
consequent^,  none  of  the  provisions  of  the  Civil  Code  are  applicable  to  com- 
mercial partnerships.  Besides,  it  is  impossible  in  the  nature  of  things  to  apply 
all  the  provisions  inserted  in  the  Civil  Code  under  this  title,  to  commercial 
pBitnerships.  How,  then,  is  it  possible,  in  the  absence  of  the  Cominei 
Code,  to  discriminate  between  those  that  are  applicable  to  commercial  pw^^P  -ilV  A^  ^ 
ships,  and  those  that  are  not  ?  C^J^^        ^^ 

i.  Al,  and  A.  N.  Ogden,  contra.  V  V 

The  jodgmept  of  the  court  was  pronounced  by  Jl  itf  fMlfltSBfc 

Slideu.,  J.    The  question  presented  to  us  in  this  case  is,  whether,^*** 
dividual  creditors  of  Wdliam  Flower  are  entitled  to  be  paid  the  full  <^°V°%£§mmA  ftlK 
their  claims  out  of  the  assets  surrendered  by  him ;  or  whether  the  partMsH^*^  w^w*      *j 
creditors  have  a  right  to  participate  fari  passu  with  the  individual  creditol 
the  distribution  of  those  funds.     The  district  judge  decided  the  question  in 
favor  of  the  partnership  creditors,  and  the  individual  creditors  have  appealed. 
We  have  carefully  perused  the  elaborate  argument  presented  by  the  appel- 
lants, and  are  not  insensible  to  the  plausibility  and  force  of  the  view  he  has 
taken  of  the  case ;  but  we  are  not  at  liberty  to  regard  this  question  as  an  open 
one.    The  question  first  arose  under  the  Code  of  1825,  in  the  case  of  Morgan 
V.  His  Creditors,  8  Martin  N.  S.  600.    It  was  considered  at  length  by  Judge 
Martin,  as  the  organ  of  the  court.    It  was  then  held  that  the  rule  of  law,  as  it 
existed  previous  to  the  adoption  of  the  new  Code,  had  been  changed ;  that 
under  the  new  Code  partnership  creditors  are  entitled  to  be  paid  by  preference 
out  of  the  partnership  assets,  because  that  preference  is  expressly  declared  by 
art.   2794 ;   that  they  are  entitled  to  share   rateably    with  the  individual 
creditors  in  the  distribution  of  the  individual  assets,  because  by  article  3152  it 
is  declared  that  privilege  can  be  claimed  only  for  those  debts  for  which  it  is 
ezpresdy  granted.     The  court  noticed  the  fact  that,  at  the  time  the  new  Code 
was  adopted,  a  Code  of  Commerce  was  contemplated,  and  was  the  subject  of 
frequent  reference  in  the  Civil  Code ;  but  as  the  Code  of  Commerce  was  not 
adopted,  it  was  the  opinion  of  the  court  that  the  Civil  Code,  as  adopted  in 
1825,  was  conclusive  upon  the  question,  and  the  right  of  partnership  crediton 
to  participate  on  an  equal  footing  with  the  indiridual  creditors  in  the  distribu- 
tion of  individual  assets  was  fully  and  solemnly  recognized. 
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Bat  it  is  said  by  the  learned  counsel  for  the  appellants  that,  there  can  scarce- 
ly be  a  doubt  that  if  the  attention  of  the  court,  in  the  argument  of  the  case  of 
Morgan  v.  His  Creditors^  had  been  called  to  the  138th  article  of  the  Commer- 
cial Code,  as  prepared  by  the  jurists  commissioned  for  that  purpose,  although 
not  adopted,  the  decision  would  have  been  different.  It  is  correctly  stated  by 
counsel  that  the  proposed  Commercial  Code  did  expressly  grant  the  separate 
creditors  a  preference  upon  the  separate  estate,  thus  following  the  pre-existing 
law,  and  harmonizing  with  the  jurisprudence  of  the  other  States  of  this  Union, 
of  England,  of  Spain,  and  of  Rome ;  but  the  learned  counsel  has  been  misled 
in  this  particular  by  the  meagre  manner  in  which  that  case  was  reported.  No 
argument  of  counsel  was  given  by  the  repoiter;  but,  upon  examining  the 
record,  we  find  an  elaborate  brief,  in  which  the  proposed  Code  of  Commerce  Is 
quoted,  and  the  same  argument  substantially  presented  as  has  been  deduced 
from  the  same  source  on  the  present  occasion. 

In  the  case  of  Toum  v.  Morgan's  Syndics^  2  La.  Rep.  1 12,  the  doctrine 
recognized  in  Morgan  v.  liis  Creditors  was  repeated.  The  question  then  was, 
by  which  Code  the  rights  of  the  holder  of  Morgan's  individual  note  were  to  be 
controlled,  the  note  having  been  endorsed  by  him  whilethe  Code  ofl808  was  in 
force,  and  having  matured  after  the  adoption  of  the  new  Code  ;  and  it  was  then 
said,  as  in  the  former  case,  that  by  the  old  Code  the  creditor  would  be  entitled 
to  be  paid  by  preference  out  of  the  individual  estate;  but  that  if  the  new  Code 
were  applicable  he  must  share  pro  rata  with  the  partnership  creditors.  The 
point  therefore  was  distinctly  before  the  court. 

Again  in  Bernard  v.  Dufour,  17  La.  Rep.  599,  the  rule  was  treated  as  the 
familiar  and  undisputed  doctrine,  upon  the  authority  of  Morgan  v.  Creditors^ 
which  was  cited. 

The  only  cases  cited  by  counsel  which  clash  with  the  authorities  above 
mentioned  is,  Hagan  v.  Scottf  10  La.  Rep.  349.  But  it  is  impossible  to  con- 
sider the  incidental  dictum  which  that  case  presents  as  seriously  impairing  the 
authority  of  Morgan  V.  His  Creditors.  It  could  only  have  originated  from  a 
hasty  reference  to  the  defective  marginal  note  of  the  case,  in  which  the  rule 
under  the  old  Code  only  is  stated,  and  that  under  the  new  Code  is  entirely  om- 
itted, although  expressly  recognized  by  the  court. 

The  rule  which  was,  after  careful  argument  deliberately  adopted  and  de- 
clared as  far  back  as  1830,  and  which  our  courts  have  since,  as  we  believe^ 
uniformly  followed  in  the  distribution  of  insolvent  estates,  has  become  a  prac- 
tical rule  of  property,  and  we  do  not  feel  at  liberty  to  disturb  it.  The  profAs- 
sion  have  acquiesced  in  it  for  many  years,  the  public  have  acted  upon  it,  and^ 
though  its  correctness  may  be  debateable,  it  certainly  does  not  fall  within  the 
category  of  those  gross  errors  which  no  length  of  time  or  right  of  authority 
are  permitted  to  sanction.  Judgment  affirmed.. 


1,?   ^^\ 


Moore  v.  Hampton  et  al. 


A  sale  made  by  a  Bberiff,  tinder  an  agreement  of  parties,  and  on  temu  different  iWnn 
prescribed  by  law  for  forced  sales,  will  not  be  viewed  as  a  forced  sale,  but  as  subject  to  the 
rules  of  ordinary  sales,  in  which  the  vendor  is  bound  to  express  himself  clearly  respecting 
the  thing  to  be  sold,  under  the  pain  of  having  any  obscorc  or  ambiguous  clause  constraed. 
against  him. 
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After  posaeuion  for  twenty  yean  by  a  purchaser  under  a  lale  made  by  one  acting  ai  an  agents 
the  aatbority  of  the  agent  cannot  be  contested. 

The  rale  established  by  art  3256  of  the  Civil  Code,  prohibiting  the  admission  ot  parol  testi- 
mony to  contradict  or  enlarge  valid  written  acts,  will  not  ezclade  soch  evidence  when  ad- 
doced  to  identify  land  sold,  where  the  titles  contain  no  specifid  description  of  the  property. 
Soch  evidence  explains  and  elacidates  the  titles  bat  goes  neither  against  nor  beyond  it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  S. 
Benjamin  and  Micou,  for  the  appellant,  Preston  and  lUley,  for  the  de- 
fendants.    The  judgment  of  the  coUrt  was  pronounced  by 

RosT,  J.  This  is  a  petitory  action*  The  plaintiff  claims  as  univei'sal  legatee 
of  her  first  husband,  Wm.  Donaldson^  the  undivided  half  of  a  tract  of  land, 
formerly  held  in  common  between  the  said  Donaldson  and  John  W.  Scott.  The 
defendants  allege  that  the  title  of  Donaldson  was  divested  by  a  sheriff's  sale, 
as  far  back  as  the  10th  of  Novemberi  1815,  being  thirty  years  save  a  day  pre- 
Tious  to  the  institution  of  this  suit.  They  farther  allege  that  their  ancestor, 
Wade  Hampton^  acquired  the  said  property  by  authentic  act,  from  Carlos  De 
ArmaSy  the  purchaser  at  the  sheriff's  sale.  They  have  pleaded  the  prescrip- 
tioDS  of  ten,  twenty,  and  thirty  years. 

The  material  &cts  of  the  case  are  as  follows :  Before  the  change  of  govern- 
ment, Conway  had  obtained  a  complete  grant  for  ninety-^six  arpents  front  of  land 
on  the  Mississippi  river«  by  forty  arpents  in  depth,  with  diverging  side  lines. 
He  had  also  applied  for  and  obtained  a  grant  for  an  indefinite  extent  of  vacant 
lands  included  within  the  prolongation  of  his  side  lines.  Scotl  and  Donaldson^ 
subeequentiy  acquired  a  portion  of  all  these  lands,  and  formed  a  partnership,  by 
notarial  act,  in  relation  to  them.  They  afterwards  made  a  partition  of  the  front 
tract  to  the  depth  of  eighty  arpents,  and  took  possession  of  their  respective 
shares.  The  lands  in  the  rear  being  yet  undefined,  and  not  having  been  sepa- 
rated from  the  public  domain  by  an  actual  survey,  continued  in  common  between 
them  under  their  contract  of  partnership,  and  they  established  a  steam  saw- 
mill on  what  they  supposed  to  be  the  extreme  north  west  comer  of  them. 
After  the  change  of  government,  they  obtained  from  Governor  CLaihome,  then 
exercising  the  powers  of  the  Spanish  Intendant  General,  an  order  for  the  sur- 
vey of  these  lands,  and,  in  obedience  to  this  order,  a  plat  of  them  appears  to 
have  been  made  by  the  surveyor  Lafon,  extending  to  bayou  Manchac,  and  in- 
cluding the  seat  of  the  saw-mill.  Up  to  this  time  the  title  was  incomplete,  on 
account  of  its  uncertainty  as  to  boundaries  and  extent.  On  the  38th  of  August, 
1813,  Donaldson  being  indebted  in  a  large  sum  to  the  succession  of  Daniel 
Clarke,  and  being  anxious,  as  he  states  in  the  act,  to  do  all  in  his  power  to  protect 
the  succession,  mortgaged  to  the  executors  his  share  of  the  front  lands,  with 
seven  slaves  employed  thereon,  and  also  an  undivided  half  part  of  the  steam 
saw-mill,  owned  jointly  by  the  mortgagor  and  the  heirs  of  John  W>  Scott, 
then  deceased,  together  with  an  undivided  half  part  of  a  tract  of  land  on  which 
said  mill  is  placed,  and  also  twenty-slaves  employed  at  the  mill.  Donaldson 
having  died  without  paying  the  debt,  €larke's  executors  obtained  a  judgment 
npon  it  for  the  sum  of  $30,338,  and  all  the  property  mortgaged  was  ordered  to 
be  sold. 

An  agreement  was  then  entered  into  between  the  executors  of  Clarke,  the 
heirs  of  ScoU,  and  the  executor  of  Donaldson,  styling  himself  also  the  attorney 
of  the  present  plaintiiT,  who  was  the  universal  legatee  of  the  said  Donaldson. 
By  this  agreement  the  sheriff  of  the  pariah  of  Iberville  was  authorized  to  make 
«le  of  the  whole  of  the  steam  saw-mill  and  of  the  tract  of  land  whereon  the 
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MooRc       same  was  placed,  which  tract  of  land  is  stated  in  the  act  to  be  held  in  common 


V. 


between  the  heirs  of  Donaldson  and  the  heirs  of  ScoU,  and  the  same  one  un- 
divided half  of  which  was  ordered  by  the  decree  to  be  sold  to  satisfy  the 
plaintiff*8  debt,  under  the  mortgage  made  to  them  by  Wm.  Donaldson.  The 
parties  farther  agreed  that  the  sale  should  be  made  on  a  credit  of  one  and  two 
years,  the  sheriff  taking  good  security  and  mortgage  on  the  property  sold. 
This  agreement  appears  to  have  been  made  the  judgment  of  the  court,  and  in 
conformity  therewith  the  saw-mill  and  the  tract  of  land  were  sold  by  the  sher- 
iff, and  adjudicated  to  Carlos  De  Armas. 

Sometime  after,  Carlos  De  Armas  sold  to  Wade  Hampton^  **  the  undivided  half 
part  of  all  that  certain  steam  saw-mill,  situated  in  the  parish  of  Iberville,  and 
also  the  undivided  half  part  of  all  that  certain  tract  of  land  on  which  the  said 
mill  is  placed,  and  which  was  sold  at  sheriff's  sale  on  the  16th  day  of  Novem- 
ber, 1815,  as  the  property  of  the  late  John  W.  Scott;  the  other  half  of  said 
property,  having  previously  been  sold  by  the  vendor  to  the  purchaser,  this  being, 
aays  the  act,  all  the  remaining  or  residuary  right,  title  and  interest  which  the 
vendor  holds  in  or  to  the  property  above  mentioned,  described,  or  alluded  to.  Af- 
ter this  sale  Patrick  Wale,  the  executor  of  Donaldson,  delivered  the  title  deeds 
in  his  possession  to  Hampton,  and  wrote  to  him,  *^they  now  belong  to  you,  and 
are  only  useful  to  you."  Since  this  sale,  Hampton  and  his  heirs  have  been  in 
possession  of  the  whole  tract  of  land,  without  opposition  or  hindrance  on  the 
part  of  the  plaintiff. 

The  plaintiff  now  alleges  that  the  claim  has  been  confirmed  and  patented  by 
the  United  States ;  that  it  embraces  about  34,000  superficial  acres,  and  extends 
through  two  parishes ;  that  the  tract  of  land  on  which  the  saw-mill  was  placed 
must  be  understood  as  having  reference  to  some  inconsiderable  portion  of  the 
grant,  and  cannot  by  any  fair  rule  of  construction  be  made  to  embrace  the 
whole  it.  There  was  a  judgment  against  her  in  the  first  instance,  and  she  has 
appealed. 

Her  counsel  contend :  First,  That  the  title  of  the  defendants  is  a  forced 
sale  under  which  nothing  passes,  unless  it  contains  such  a  description  of  the 
thing  sold  as  will  identify  it.  Second,  That  the  title  of  the  defendants  is  by 
itself  too  vague  and  indefinite  to  convey  any  part  of  the  land  in  controversy, 
and  that  evidence  aliunde  is  not  admissible  to  enlarge  or  extend  it.  l^hird. 
That  the  evidence  in  the  record,  not  emicating  from  the  defendants*  themselves 
or  their  ancestors,  would  not,  if  admitted,  support  their  claim. 

Should  these  grounds  be  well  taken,  so  far  as  to  leave  us  nothing  to  act  upon 
flave  the  mortgage  given  to  the  executors  of  Clarke,  the  evidence  of  the  cir- 
cumstances under  which  it  was  given,  the  will  of  Donaldson,  and  an  ordinary 
judicial  sale  of  the  property  mortgaged,  it  would  still  be  proved  that  Donaldson 
did  mortgage  oue  equal  undivided  half  part  of  the  steam  saw-mill,  owned  jointly 
by  him  and  the  heirs  of  John  W.  Scott,  together  with  an  undivided  half  part  of 
a  tract  of  land  on  which  said  mill  was  placed ;  and  that  he  owned  at  the  time* 
jointly  with  the  heirs  of  Scott,  and  in  equal  shares,  the  back  lands  within  the 
prolongation  of  their  side  lines,  covered  by  the  last  grant  made  to  Conioay,  on 
the  extremety  of  which  the  mill  was  placed ;  and  as  the  plaintiff  has  failed  to 
show  that  any  portion  of  the  land  covered  by  this  grant  had  been  set  apart  by 
Donaldson  and  Scott  and  attached  to  the  saw-mill,  effect  could  not  be  given  to 
the  mortgage  unless  Donaldson  was  held  to  have  mortgaged  the  whole.      Any 
obscure  or  ambiguous  clause  would  of  coui*se  be  construed  against  him,  in  order 
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to  prevent  such  a  result.  It  would  further  have  been  shown  that  property  was  Hoobb 
at  the  time  much  depressed  in  value,  that  the  debt  due  by  Donaldson  was  large,  Hivnos. 
and  that  he  was  willing  and  anxious  to  secure  and  pay  it.  Even  under  that 
state  of  facts  we  would  find  little  difficulty  in  coming  to  the  conclusion  that  he 
iotended  to  give,  and  did  give,  to  the  executors  of  Daniel  Clarke^  all  the  seen* 
rity  in  his  power;  he  says  expressly  that  he  did,  in  the  act  of  mortgage.  Lands 
such  as  those  embraced  in  this  grant  were  then  of  very  little  value,  and  no 
reasonable  doubt  can  exist  that,  in  the  contemplation  of  the  parties,  the  saw* 
mill  and  the  slaves  were  the  principal  object  mortgaged,  and  the  land  a  mere 
accessory.  Under  the  Spanish  colonial  government,  even  as  late  as  1816,  the 
usual  quantity  of  land  granted,  in  consideration  of  the  erection  of  a  saw-mill, 
was  twenty-five  square  miles.  The  validity  of  a  grant  of  that  description  was 
recognized  by  the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
United  Slates  v.  Sibbaldf  10  Peters,  314.  Such  vras  then  the  meaning  of  a  saw- 
mill tract. 

But  we  do  not  assent  to  the  propositions  assumed  and  urged  upon  us  by  the 
^DttfT's  counsel.  The  sale  made  by  the  sherifiT  took  place  [under  an  agree- 
ment of  the  parties,  and  on  terms  different  from  those  prescribed  by  law  for 
forced  sales.  The  plaintiff  did  not  herself  sign  that  agreement ;  but  she  could 
not  after  twenty  years  contest  the  authority  of  the  agent  who  represented  her 
Aerein,  even  if  her  direct  participation  in  those  proceedings  did  not  appear,  as 
it  does,  by  her  subsequent  agreement  annulling  the  sale  made  by  the  sheriff 
of  the  parish  of  Ascension  of  the  remainder  of  the  property,  and  making  pro- 
vision  for  its  resale  by  thelsheriffof  the  parish  of  Orleans.  Bedford  v.  Urquhartf 
8 La.  248.    Bourguignony.  BoudottsquU,  6  Mart.  N.  S.  153. 

The  interlocutory  decree  entered  upon  that  agreement  was*  nothing  more 
than  the  authentication  of  it,  and  the  sale  made  under  it  was  not  a  forced  sale. 
The  purchaser  derived  his  title,  not  from  justice,  though  its  officer  pursuing 
the  strict  forms  of  law,  but  from  the  consent  of  the  owners  that  the  sheriff 
should  sell  on  terms  which  they  prescribed.  Union  Bank  v.  Marin,  ante  p.  34. 
This  was  a  public  sale,  subject  to  the  rules  of  ordinary  sales.  The  vendors 
were  bound  to  express  themselves  clearly  respecting  the  thing  to  be  sold; 
and  any  obscure,  ambiguous,  or  doubtful  clause,  should  be  construed  against 
them. 

Another  consequence  of  the  agreement  is,  that  the  sheriff  of  the  parish  of 
Iberville  was  authorized  to  sell  any  portion  of  the  back  lands  situated  in  the 
parish  of  Ascension,  as,  by  another  agreement,  the  front  lands  in  the  parish  of 
Aicension  were  sold  in  the  parish  of  Orleans. 

When  this  sale  took  place  the  rule  was  as  it  is  now,  that  no  parol  evidence  Is 
admissible  against  or  beyond  what  is  contained  in  written  acts,  nor  on  what  may 
have  been  said  before  or  at  the  time  of  making  said  acts.  It  is  substantially  the 
ame  as  that  of  the  common  law,  that  parol,  contemporaneous  evidence  is  in- 
admissible to  contradict  or  vary  the  terms  of  a  valid  written  instrument ;  and  the 
flame  interpretation  appears  to  have  been  given  to  both  by  the  civil  and  common 
law  courts. 

Under  our  rule,  the  evidence  is  said  to  be  against  the  act,  v^hen  it  is  intro- 
doced  to  prove  the  falsity  of  what  is  therein  stated.  It  is  said  to  be  beyond 
the  act,  if  the  object  of  it  be  to  add  to  the  act  a  clause  which  it  does  not  contain, 
or  to  enlarge  those  which  it  does  contain.  But  when  titles  to  land  contain  no 
specific  description  of  the  property  conveyed,  as  in  this  case,  the  question  of 
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MoosB  ownership  can  only  be  determined  by  the  application  of  the  title  to  the  land,  and 
Haxptov  ^y  parol  evidence.  It  is  conceded  that  some  land  was  mortgaged  and  sold  with 
the  saw-mill.  The  evidence  adduced  for  the  purpose  of  identifying  the  thing 
sold,  ezpkins  and  elucidates  the  title,  and  goes  neither  against  nor  beyond  it* 
The  facts  it  establishes  are  analogous  to  those  of  extent  and  boundary*  Dalloz, 
An.  1837,  1st  part,  p.  239. 

At  common  law,  parol  evidence  is  always  admitted  to  ascertain  the  nature 
and  qualities  of  the  subject  to  which  the  written  contract  refers ;  and,  while 
the  controversy  is  between  the  original  parties  or  their  representatives,  all 
contemporaneous  writings  relating  to  the  same  subject  matter  are  legal  evidence. 
1  Greenleaf,  Evidence,  nos.  282,  283,  286.  Barnes  y.  Mawson^  1  Maule  &l 
Seiwyn,  77. 

We  consider  the  letters  of  Patrick  Wdle^  and  the  parol  evidence  introduced 
by  the  plaintiff,  as  properly  before  us.  This  testimony  clearly  proves  that  the 
whole  of  the  back-lands  were  designated  by  Donaldson  and  Scott^  and  known 
in  the  neighborhood  as  the  saw-mill  tract.  It  identifies  the  land  mortgaged  by 
Donaldson,  and  is  corroboratad  by  the  letters  of  Wale,  by  the  agreement  of 
parties  under  which  the  sale  of  the  land  took  place,  and  by  the  description  given 
of  the  property  in  the  sale  from  Pe  Armas  to  Hampton,  Morgan  v.  Living'^ 
ston,  6  Maitin,  19. 

If  al)  the  property  of  Donaldson  had  not  been  mortgaged  and  sold,  it  is  not 
to  be  believed  that  the  plaintiff  would  not  long  ere  this  have  caused  a  sale  of  the 
remainder  to  be  made,  for  the  purpose,  if  for  no  other,  of  securing  to  herself 
means  of  support,  which  it  is  admitted  she  had  not.  Her  long  acquiescence  in 
the  possession  of  Hampton,  under  all  the  circumstances  of  the  case,  is  conclu-* 
pive  jigftinst  k^r  m  to  the  ei(tent  of  liind  paprtgaged  and  sold. 

Judgment  affirnted* 


Wilson  v.  The  Statb  Bank  of  Alabama. 

A  prayer  ibr  a  trial  by  Jnry  is  in  time,  if  made  before  the  case  is  let  for  trial    C.  P.  494,  499« 
Under  the  17th  sec.  of  the  atat.  of  10th  Febraary,  1841,  a  prayer  for  a  jury  shonld  be  dlsre* 

gari}e4  uitil  the  jnry  fee  is  paid ;  bat  the  payment  qiay  be  made  at  auy  time  before  th^ 

ca«e  is  fixed  for  trial. 
Tboagh  a  statute  direct  a  thing  to  be  done  at  a  particular  time,  it  does  not  necessarily  ibUow 

that  it  may  not  be  done  afterwards. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,   Buchanan^  J, 
T'  J'  Lacey  and  Rostlius,  for  the  appellant*    Elmore  and  King,  for  th^ 
defendants.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  Cf  J,    This  case  has  been  argued  on  the  following  bill  of  excep-^ 
tions; 

Be  it  remembered  that  when  this  case  was  called  for  trial  before  this  court, 
the  plaintiff  objected  to  proceed  with  the  trial  before  the  court  on  the  ground 
that  a  jury  had  been  prayed  for,  and  the  jury  fee  of  twelve  dollars  deposited 
with  the  clerk,  before  the  case  was  fixed  for  trial  on  the  court  docket ;  but  the 
court  decided  that  the  plaintiff  was  not  entitled  to  a  trial  by  jury,  because  he 
had  not  advanced  the  jury  fee  at  the  time  when  the  supplemental  petition  for  a 
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trial  by  jury  was  filed,  to  wit,  on  the  18th  day  of  February,  1847,  but  had  ad-  Wif-aow 
Tanced  the  said  jury  fee  only  on  the  5th  March,  1847,  fifteen  days  after  the  gxAfs  Bank. 
filing  of  the  prayer  for  a  jury.  The  jury  fee  having  been  advaoced  by  the 
party  on  the  5th  March  as  aforesaid,  the  clerk  of  the  couit  on  that  day  inserted 
the  cause  in  the  issue  docket  of  jury  causes;  but  without  erasing  the  cause 
fipom  the  issue  docket  of  court  causes,  upon  which  it  had  been  long  previously 
placed.  On  the  next  day,  Saturday,  the  6th  of  March,  1847,  the  court  docket 
was  called,  and  this  cause  being  reached,  was  called  and  fixed  as  a  court  cause* 
to  be  tried  on  thursday,  the  25th  of  March :  but  on  that  day  it  was  continued 
for  want  of  time,  and  was  again  called  by  preference  on  Saturday,  the  3d  April 
ipstant,  and  was  fixed  for  trial,  as  a  court  cause,  for  the  21st  April  instant.  On 
Saturday,  the  17th  April  instant,  the  causes  at  issue  on  the  jury  docket  being 
called,  this  cause  was  reached  on  that  docket,  and  was  fixed  for  thursday,  the 
29th  April,  for  which  day  it  now  stands  fixed  on  the  trial  docket :  But  the 
cause  being  called  for  trial  on  the  21st  on  the  court  docket,  the  cousel  for  plain- 
tiflf  objected  to  going  into  the  trial  as  above  stated;  and  the  court,  in  over- 
ruling the  objection,  makes  the  above  statement  of  facts  and  dates,  at  the 
request  of  the  parties. 

To  the  decision  of  the  court  as  above  the  plaintiff,  by  counsel,  excepted,  and 
this  bill  ia  signed  this  day  in  open  court,  in  the  presence  of  both  parties. 

The  act  of  the  legislature  of  February  10th,  1841,  provides  that  the  juries 
io  the  District,  Parish,  and  Commercial  Courts,  sitting  in  the  city  of  New  Or< 
leans,  shall  be  entitled  to  a  compensation  of  one  dollar  for  every  case  in  which 
there  is  a  verdict,  to  be  charged  as  costs ;  but  shall  be  advanced  by  the  party 
when  he  files  his  petition  or  answer  praying  for  a  trial  by  jury,  otherwise  said 
prayer  shall  be  disregarded  and  the  case  tried  by  the  court,"  &c.  The  title  of 
the  act  of  which  this  section  forms  a  part  is,  '*To  create  two  additional  sherififs 
for  the  parish  of  Orleans,  to  fix  the  place  of  holding  the  courts  of  justice,  and 
for  other  purposes,"  the  evil  it  intended  to  remedy  was  an  accumulation  of  suits, 
and  its  object  was  to  ensure  a  prompt  and  efficient  administration  of  justice  ;  so 
the  preamble  declares,  and  in  the  furtherance  of  which  tliis  provision  relating 
to  Jury  trial  was  enacted. 

This  is  not  a  general  statute  operating  throughout  the  State,  but  exclusively 
conHned  to  the  courts  in  New  Orleans.  It  is  exceptional  and  local  in  its  opera- 
tjoo,  sind  prima  facie  can  hardly  be  considered  as  impugning  any  matter  of 
right  enjoyed  by  the  citizen  in  other  parts  of  the  State ;  and  for  this  reason, 
if  there  were  no  others,  a  strict  and  literal  construction  of  its  provisions  in  re- 
lation to  such  rights  would  be  inadmissible.  It  is  true  that  the  right  of  a  trial 
by  jury  in  civil  cases  is  not  secured  by  the  constitution ;  but  its  importance  as  a 
right  given  by  law  and  as  a  political  institution,  this  court  is  not  permitted  to 
nndervaloe  or  overlook. 

The  district  judge  determined  that  the  plaintifif  was  not  entitled  to  a  trial  by 
jury,  because  he  had  not  advanced  the  jury  fee  at  the  time  the  supplemental 
petition  for  a  trial  by  jury  was  filed.  The  statute  provides  that  the  jury  fee  shall 
be  aivanced  when  the  petition  or  answer  shall  be  filed,  otherwise  the  prayer 
shall  be  disregarded.  It  makes  no  provision  for  any  subsequent  application 
for  a  jnry  trial,  and  a  rigid  construction  would  deprive  parties  of  the  right 
nnless  made  when  the  petition  or  answer  was  filed.  But  we  recognized  the 
right  of  the  party  to  a  trial  by  jury  after  issue  joined,  on  his  application  and 
payment    of  the  jury  fee.    By  the  Code  of  Practice  a  jury  may  be  prayed 
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for  hy  a  Bupplemental  petition  or  answer,  and  the  amy  requieita  to  its  bekg 
;,  grsDted,  in  cHsca  id  whinh  it  is  HJIotved  by  law,  is,  tbst  it  be  preBented  "before 
the  suit  be  set  for  trial,"  the  meaning  of  which  clause  is  interpreted  in  the  case 
of  the  Louisiana  Slate  Bank  t.  Ledoux  el  al.,  3d  Ann.  Rep.  651.  Code  of 
Practice  ni-ta.  494,  495. 

The  [alter  clause  of  the  section  quoted  provides  for  the  striking  of  caOBea 
from  the  jury  docket,  uajess  the  parlj  askiog  the  jury  shall  advance  the  JU17 
fee.  The  intendment  of  the  statute  was  to  clear  and  keep  clear  the  jnry 
docket  from  cases  in  which  sham  or  fictitious  defences  were  set  up,  as  well  as 
to  reljere  the  citizens  from  the  onerous  and  unnecessary  duty  of  losing  their 
time  in  vain  and  veitBtious  litigation,  but  not  to  make  the  right  of  parties  to  a 
jury  trial  dependant  on  the  application  at  any  specified  time,  inasmuch  as  that 
was  regulated  by  the  provisions  of  the  Code  of  Practice  regulating  such  ap- 
plications. Our  construction  is  that  the  prayer  for  a  jury  ought  to  be  disre- 
garded until  the  jury  fee  is  paid,  which  must  be  done  befoi'o  the  cause  is  fixed 
for  trtiit ;  that  the  matter  of  time  is  merely  directory,  the  statute  not  intending 
to  deprive  the  party  of  the  right  in  any  serious  defence,  of  which  the  test 
established  was  the  payment  of  the  jury  fee.  When  a  statute  directs  a  thing 
to  be  done  at  a  certain  time,  it  does  not  necessarily  follow  that  it  may  not  tie 
done  afterwards.  It  would  not  be  safe — it  would  be  a  dangerous  precedent  of 
construction,  to  bold  that  a  riglll  like  this  was  taken  away  by  a  remote  implica- 
tion, unsupported  by  the  purpose,  policy,  or  intendment  of  the  act  under 
consideration.  Following  the  established  rules  for  the  interpretation  of 
statutes  we  can  comets  no  other  conclusioa  than  that,  the  judge  erred  in 
refusing  to  the  plaintiff  8  trial  by  jury,  he  having  applied  for  the  same  and  paid 
the  jury  fee,  at  a  time  when  the  cause  was  not  fixed  for  trial. 

The  judgment  appealed  from  is  therefore  reversed,  and  the  canse  remanded 
for  a  trial  by  jury ;  the  appellees  paying  the  costs  of  appeal. 


Brown  d.  Matthews,  Executor,  et  al. 

Where  aleiieof  liDd  hu  not  been  recorded  id  the  mumer  raqniied  by  liw  Tor  abiolaM 
■dciof  real  estate,  the  lease  will  be  wilboat  effect  ai  to  paichuen  fiumtha  leaaor. 
Sut.a«  March,  leOS,  1.1. 

E:aL  from  the  Fifth'|District  Court  of  New  Orleans,  Buchanan,  J. 
onklm,  for  the  plaintiff.  Livingston,  for  the  appellants.  The  judg- 
'  the  court  was  pronounced  by 

ELb,  J.  The  plnintiiT  purchased  on  the  7th  of  November,  184G.  of  Ma- 
lot  of  ground,  with  the  buildings  and  improvements.  Some  buildings  had 

t  upon  this  lot  by  WiHiayitson,  a  lessee  of  the  vendors  of  Malane-  By 
ulations  of  the  lease,  which  does  not  appear  to  have  been  recorded  either 
fiice  of  conveyances  or  of  mortgages,  the  term  was  for  three  years,  ancl 

on  the  let  October,  lg46.  The  lessors  bound  themselves  that,  "  at 
Iration  of  the  lease  they  shall  purchase  the  improvements  then  exiatiog 
lot,  at  the  price  at  which  thoy  slistl  then  be  valued  by  two  estimators,  of 
ne  shall  be  chosen  by  each  of  the  parlies."  Maltmt  purchased  the  ppo- 
Dm  the  lessors  subject  to  the  conditions  of  the  lease,  but  after  its  expi- 
sld  the  property  to  BTotcn,  without  paying  for  the  improvements.     Wil~ 
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liamson  is  dead,  and  Matthews,  his  testameDtary  executor,  refused  to  deliver  Bkown 
possession  unless  plaiDtifi*  would  pay  for  the  improvements  which,  he  alleges,  Matthews. 
were  of  the  value  of  $}  ,000.  This  action  was  brought  to  obtain  possession. 
The  court  below  decreed,  *^that  the  plaintiff  have  possession  of  the  lot  describ- 
ed in  the  petition,  and  that  defendant  remove  the  buildings  and  improvements 
from  the  same  within  ten  days,  or  in  default  thefeof  that  the  same  be  removed 
by  the  sheriff."  From  this  judgment  the  defendants  have  appealed,  and  the 
plaintiff  asks  its  amendment  in  his  favor,  so  as  to  authorize  him  to  retain  the 
buildiogs  without  making  any  compensation  for  them.  This  answer  was  not 
however  seasonably  filed,  as  required  by  the  Code  of  Practice,  art.  890,  and 
does  not  therefore  require  consideration. 

If  the  lease  had  been  recorded  in  the  manner  provided  for  deeds  of  real 
estate  (act  of  1806),  it  would  then  have  been  our  duty  to  enquire  whether  a 
purchaser  from  the  lessor  could  claim  to  stand  in  a  better  position  than  the  les- 
sor, who  probably  could  not  have  asked  a  court  to  put  him  into  possession  at 
the  expiration  of  the  lease  without  doing  equity  by  paying  for  the  improvements. 
Bat  by  the  neglect  of  registry  the  lessee  has  forfeited  whatever  right  he  might 
have  had  to  this  relief. 

We  have  been  referred  by  tl>e  appellee  to  the  cases  of  Andry  v.  Guyol,  13 
La.  8,  and  Diggs  v.  Oreevi,  15  La.  416,  and  the  articles  of  the  Code  there 
cited,  for  the  purpose  of  supporting  the  claim  of  privilege  set  up  by  the  appel- 
lants. Those  were  cases  of  workmen  and  furnishers  of  materials.  Even  if 
the  lessee  could  be  comprehended  in  those  categories,  upon  which  point  we 
express  no  opinion,  yet  where  the  amount  exceeds  the  sum  of  $500,  registra- 
^n  is  necessary  for  the  preservation  of  the  privilege.     Civil  Code,  323d. 

Judgment  affirmed. 


Slidell  v»  Rightor  et  al. 

The  verdict  of  a  jnry  on  a  quettion  of  f^and  will  not  be  set  Rside  bat  for  manifest  error. 

Where  one  'wbo  was  the  principal  agent  in  effecting  a  sole  of  lands  does  not  inform  the  por- 
duuen  of  the  fact  of  his  being  apart  owner,  such  omission  or  concealment,  whatever  may 
have  been  ita  motive,  ia  not  sach  a  fraud  as  will  avoid  the  contract,  where  the  purchasers 
have  aastained  no  damage  in  consequencei  and  nothing  haa  happened  in  conaeqoenoe  of 
such  omission  which  would  not  have  happened  without  it« 

APPEAIi  by  the  plaintiff  from  a  judgment  of  the  District  Court  of  Ascen^ 
sioD,  RandalU  J.  Beatty  and  Grymes,  for  the  appellant.  lUley  and 
Frestofh  for  the  defendants.    The  judgment  of  the  court  was  pronounced  by 

RosT,  J.*  All  the  questions  raised  in  this  litigation,  in  relation  to  the  title 
of  KightoT  and  wife  to  the  land  in  controversy,  were  finally  determined  in  their 
&vor,  in  the  case  of  Rightor  v.  Kohn  et  at,  16  La.  501 ;  and  moreover  the  title 
has  been  expressly  admitted  in  argument  to  be  satisfactory. 

The  case,  as  it  is  presented  to  us,  involves  a  naked  question  of  fraud,  upon 
which  the  defendants  have  obtained  the  verdicts  of  two  juries.  Verdicts  on 
iasoes  of  fraud  have  invariably  been  held  by  our  predecessors  and  ourselves  as 

'SuDELJUy  J.  did  uot  sit  on  the  trial  of  this  case,  on  account  of  relationship  to  the 
plalnti^ 
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Slidxll       entitled  to  great  deference,  and  have  never  been  set  aside  on  appeal,  except  for 
RiGHToR.      nianifest  error.     Our  only  enquiiy,  therefore,  will  be  whether  manifest  error 
has  been  shown.      BeaulUu  et  al.  v.  Furst,  1  Ann.  Rep.  56.     The  fraud  is 
alleged  to  consist  in  this  : 

1st.  That  the  plaintiff  was  induced  to  purchase  one  undivided  ninth  of  cer- 
tain waste  lands  described  in  his  petition  for  an  injunction,  at  the  urgent 
instance  and  recommendation  of  Henry  T.  WHliams ;  that  Williams  held  at 
the  time  the  office  of  Surveyor  General  of  the  United  States  ;  that  he  resided 
in  the  neighborhood  of  said  lands ;  averred  himself  to  be  well  acquainted  with 
their  character  and  value ;  represented  them  as  well  worth  the  price  given  for 
tliem,  and  stated  that  more  than  two-thirds  thereof  were  high  and  fit  for  cul- 
tivation ;  that  to  deceive  the  plaintiff,  he  offered  to  become,  and  did  actually 
become,  interested  in  the  purchase  of  one  undivided  ninth. 

2d.  That  while  Henry  T.  Williams  was  making  these  representations,  which 
the  plaintiff  declares  to  be  false,  and  which  he  avers  mainly  induced  him  to 
enter  into  the  contract,  he,  miliams^  was  in  truth  a  secret  partner  of  the  ven- 
dor JRightoTf  and  jointly  interested  with  him  in  that  portion  of  the  land  acquired 
from  Conway  and  LavilU,  amounting  to  40,000  acres  or  upwards,  and  was  in 
fact  employed  by  Rightor  and  wife  to  procure  the  sale  to  the  plaintiff  and  his 
CO- purchasers. 

3d.  That  the  said  Henry  T.  Williams  fraudulently  concealed  from  the  plain- 
tiff  his  interest  in  the  land ;  that,  in  pretending  to  become  interested  for  one 
ninth,  he  was  in  fact  vendor  and  vendee  to  the  knowledge  and  with  the  conni- 
vance of  the  defendants,  who  retained  an  equal  share  in  that  ninth,'  and  that 
the  plaintiff  never  discovered  the  fraud  till  1842,  long  after  the  trial  of  the  case 
of  Rightor  v.  Kohn  et  at. ,  already  referred  to. 

The  material  facts  are  as  follows :    The  plaintiff  and  others  entered  into  an 
agreement  in  writing  with  the  defendants  to  purchase  the  lands  in  controversy 
at  the  price  of  $2  50  per  superficial  acre,  and  stipulated  therein  that  a  notariiil 
act  should  be  passed  when  the  quantity  of  land  sold  was  ascertained  by  a  sur- 
vey, and  the  purchasers  satisfied  as  to  the  title.     The  plaintiff  himself,  being 
an  attorn ey-at-law  of  high  standing  in  his  profession,  was  selected  by  his  co- 
purchasers  to  examine  the  titles,  and,  upon  his  favorable  report,  the  purchasers 
acknowledged  them  to  be  satisfactory.  After  this  acknowledgment,  the  promise 
to  sell  of  Rightor  was  binding  upon  them.     The  apparent  legal  title  was  ia 
Rightor^  and,  after  he  signed  this  contract  Williams  was  divested  of  all  inter- 
est in  the  land  ;  whatever  equitable  claim  he  may  have  had  was  against  Rightor 
alone  for  his  share  of  the  proceeds  of  the  portion  acquired  from  Conway  and 
Laville.     His  rights  as  well  as  the  obligations  of  the  purchasers,  were  fixed  by 
this  contract. 

The  circumstance  that  the  parties  interested  in  the  purchase  permitted  Wil- 
liams to  become  interested  for  one  ninth  in  the  notarial  act  of  sale,  passed 
months  afterwards,  does  not,  in  our  opinion,  place  him  in  the  position  of 
dor  and  vendee.  That  very  act  states  that  the  other  parties  had  already  pur- 
chased the  land,  and,  if  they  had,  Williams  had  no  interest  in  it  at  the  time  he 
became  a  partner.  We  are  satisfied  that  he  was  permitted  by  the  other  pur- 
chasers to  share  in  the  speculation,  under  the  belief  that,  from  his  vicinity  to 
the  land,  his  habits  and  his  pursuits,  he  would  be  a  valuable  auxiliary  to  carry 
it  to  a  successful  result;  and  that  he  himself  entered  into  it  under  the  influ. 
ence  of  the  popular  delusion  prevailing  at  tlie  lime,  and  firmly  believing   tliat 
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he  woald  realise  his  share  of  the  million  of  dollars  of  profits,  promised  to  the 
compaDy  by  one  of  its  members,  the  engineer  ZimpeU  Had  Williams  not  taken 
this  interest,  the  other  parties  were  bonnd  for  the  whole ;  and  the  fact  that  ho 
did  take  it  is  inconsistent  with  the  fraudulent  intent  charged  to  him,  and  shows 
that  he  believed  the  land  worth  the  price  paid  for  it.  If  in  reality  it  was  not 
worth  that  price,  the  interest  which  he  took  diminished  the  loss  of  the  other 
parties  instead  of  being  an  injury  to  them. 
Bat  it  is  contended  that  it  has  been  shown  that  the  plaintiff  and  his  co-pur- 
L  chasers  entered  into  the  first  contract  with  Eightor,  on  the  representations  of 
ZimpeU  one  of  the  members  of  the  company,  now  absent  from  the  State,  who 
told  them  that  he  derived  his  information  as  to  the  nature  and  value  of  the  land 
from  Henry  T.  Williams,  Two  juries  have  passed  upon  this  evidence  without 
giriog  it  faith,  and  we  cannot  say  that  they  erred.  Evidence  to  prove  fraud 
must  be  strong,  consistent  and  unimpeachable.  Folldin  et  aL  v.  Duprt  tt  aL^  11 
Kob.  458.  2  Rob.  47,  94.  The  evidence  adduced  in  this  case  is  hearsay^ 
coming  from  a  person  who  is  still  alive.  If  he,  and  the  witnesses  v^ho  relate 
his  declarations,  were  without  interest  in  the  event  of  the  suit  and  the  questions 
at  issue,  hearsay  evidence  would  be  incompetent  to  establish  the  specific  fact 
alleged.  Its  intrinsic  weakness,  its  incompetency  to  satisfy  the  mind  as  to  the 
existence  of  the  fact,  and  the  frauds  which  might  be  practised  under  its  cover, 
combine  to  support  the  rule  that  hearsay  evidence  is  totally  insufilicient^  The 
principle  of  this  rule  is^  that  such  evidence  requires  credit  to  be  given  to  a 
statement  made  by  a  person  who  is  not  subjected  to  the  ordinary  test  enjoined 
by  the  law  for  ascertaining  the  correctness  and  completeness  of  his  testimony ; 
namely,  that  oral  testimony  should  be  delivered  in  the  presence  of  the  court,  or 
a  magistrate,  under  the  moral  and  legal  sanction  of  an  oath,  and  where  the 
moral  and  intellectual  character,  the  motives  and  deportment  of  the  witness 
can  be  examined,  and  his  capacity  and  opportunity  for  observation,  and  his 
memorj,  can  be  tested  by  a  cross-examination.  Such  evidence  moreover  is 
very  liable  to  be  fallacious,  and  the  persons  communicating  it  are  exposed  to  the 
danger  of  a  prosecution  foi*  perjury.  This  rule  applies  though  the  declaration 
offered  in  evidence  was  made  upon  oath,  in  a  proceeding  where  the  parties  were 
not  the  same.  1  Greenleaf,  Evidence,  nos.  99,  124, 125.  But  when  it  is  con- 
sidered that  Zimpel  was  himself  one  of  the  purchasers,  and  that  his  pretended 
declarations  are  supported  exclusively  by  the  evidence  of  the  others,  no  doubt 
can  exist  that  the  jury  properly  exercised  the  discretion  vested  in  them. 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  judge  admitting  that 
testJmoDy,  on  the  ground  that  as  the  mortgage  given  to  secure  the  price  is  indi- 
visible, evety  part  of  the  land  sold  is  affected  to  the  payment  of  the  note  sued 
on,  and  the  witnesses  have  a  direct  interest  in  the  event  of  the  suit.  This 
question  is  by  no  means  free  from  difficulty.  But  as  we  concur  with  the  jury 
that  the  evidence  is  insufficient  and  inconclusive,  it  is  unnecessary  to  deter- 
mine it. 

It  is  not  material  to  ascertain  the  object  which  Williams  may  have  had  in 
view  in  not  informing  the  other  purchasers  of  his  connection  with  Righlor, 
That  connection  appears  to  have  been  generally  known,  and  had  it  not  been,  if 
they  ha^e  sustained  no  damage  in  consequence  of  it,  and  nothing  has  happened 
which  would  not  have  happened  without  it,  this  omission  or  concealment  on  the 
part  of  Williams,  whatever  be  its  motive,  is  not  such  a  fraud  as  would  avoid 
the  contract  against  the  defendants. 


Slidbll 

V. 
ElCHTOl. 
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This  puFchafid  was  one  of  the  wild  speculations  so  common  at  the  time  it 
took  place,  not  creditable  perhaps  to  the  wisdom  of  the  parties  concerned,  but 
unattended,  in  the  opinion  of  the  jury,  with  any  circumstances  tending  to  im- 
peach their  honesty  or  good  faith.  If  three-fourths  of  the  land  had  been  fit  for 
cultivation,  as  it  is  alleged  Williams  represented  it  to  be,  it  could  not  have  been 
purchased  at  any  time  for  the  price  given  for  it.  It  was  originally  granted  to 
the  front  proprietors  for  the  cypress  timber  that  is  on  it,  and  it  is  well  known 
that  cypress  swamps  are  not  fit  for  cultivation.  The  object  of  the  purchasers, 
as  shown  by  the  letter  of  the  plaintiff  to  Williams  and  by  other  evidence,  was 
to  make  the  timber  available  by  the  extension  of  the  New  Orleans  and  Carroll- 
ton  railroad  through  it,  and  by  the  branches  it  was  authorized  to  extend  to  the 
Mississippi  river.  A  plantation  situated  in  front  of  the  lands  was  purchased 
for  that  purpose  at  an  enormous  price  by  the  company,  and  the  circumstance 
that  Williams  joined  in  that  purchase  may  well  have  been  considered  by  the 
jury  to  be  conclusive  as  to  his  delusion  and  good  faith  in  the  entire  adventure. 

More  than  two  years  after  the  purchase,  and  after  the  company  had  had  a 
survey  of  the  land  made  in  such  a  manner  as  to  ascertain  its  true  character,  the 
plaiotiflf  had  repeated  conversations  with  the  surveyors  employed  to  make  it, 
and  was  informed  by  them  of  the  nature  and  quality  of  the  land.  He  expressed 
neither  surprise  nor  disappointment  at  the  information  thus  received,  but,  on 
the  contrary,  continued  to  assert,  on  the  strength  of  it,  that  the  purchase  was  a 
most  desirable  one,  that  the  company  would  erect  saw-mills,  establish  lumber- 
yards on  the  river,  and  realize  immense  revenues  from  the  timber  alone,  be- 
sides establishing  plantations  afterwards ;  though  he  did  not  put  entire  faith  in 
the  assurance  given  him  by  Zimpel^  that  their  profits  would  exceed  one  million 
of  dollars,  considering  Zimpel  as  rather  a  visionary  man. 

The  revulsion  in  progress  at  the  time  these  declarations  were  made,  and  the 
suspension  of  the  Carrollton  Bank,  defeated  the  speculation.  But  the  parties 
have  had  the  benefit  of  it,  and  nothing  in  the  record  would  authorize  us  to  say 
that  the  jury  erred  in  coming  to  the  conclusion  that  they  received  what  they 
bargained  for.  IViom  v.  Beaman,  1  Ann.  R.  270.  Hall  v.  Brashear,  2  Ann« 
R  392.  Judgment  affirmed. 


^V^l^WV^^^'N'^^^^^^^^V^^^V*tfN#«^«^l^^^^^^^^^>' 


KeLLAM   V.    RiPPEY. 


)    3   8Qi 
106   606i 


The  only  teit  m  to  the  effect  of  a  decree  as  res  judicata  is  its  finality  as  to  the  matters 
embraced  in  it,  and  its  having  the  requisites  prescribed  by  art.  2265  of  the  Civil  Code. 

APPEAL  from  the  District  Court  of  Carroll,  Copley^  J.     Thxmias  and  5ny- 
dtr^  for  the  appellant.    Dupuy,  for  the  defendant.    The  judgment  of 
the  court  was  pronounced  by 

RosT,  J.  This  is  the  third  time  this  case  has  been  before  the  Supreme  Court. 
The  first  time,  the  question  of  title  was  determined  in  favor  of  the  plaintiff,  and 
the  case  remanded  for  the  purpose  of  ascertaining  the  value  of  the  improve- 
ments, and  of  the  rents  and  profits  since  the  institution  of  the  suit.  3  Kob. 
138.  The  second  appeal  was  from  a  verdict  and  judgment  fixing  the  enhanced 
value  of  the  land  at  $1,833,  above  the  value  of  the  fruits  assessed  at  $600. 
This  judgment  was  set  aside  as  exorbitant,  and  as  including  the  buildings,  with- 
out giving  the  plaintif}'  the  option,  under  art.  500  of  the  Civil  Code,  to  pay  for 
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the  labor  and  materials  employed  io  their  constmctioD,  or  to  require  their  demo-      CstLAM 
litioQ.    The  case  waa  again  remanded.     12  Rob.  44.     On  the  last  trial  the      jgtipriT. 
plaintiff  elected  the  demolition  of  the  buildings,  and  the  jury  returned  a  verdict 
against  him,  for  $1,913.    He  hue  appealed  from  the  judgment  rendered  in 
conformity  with  this  verdict. 

It  was  contended  in  argument  by  his  counsel  that  the  decision  of  the  court 
that,  80  far  as  the  improvements  had  added  to  the  value  of  the  land,  over  and 
aboTO  the  fruits  since  the  institution  of  the  suit,  the  defendant  was  entitled  to 
be  paid  by  the  party  evicting  him,  is  not  conclusive  against  the  plaintiff,  and  that 
it  is  erroneous,  this  not  beiog  a  case  in  which  the  defendant  can  recover  the 
yaloe  of  improvements  made  by  him. 

We  think  the  decision  final.  The  right  of  the  defendant  to  recover  was 
passed  upon  and  expressly  recognized;  but  as  the  evidence  in  the  record  was 
insufficient  to  enable  the  court  to  fix  the  amount  to  which  he  was  entitled,  the 
case  was  remanded  for  that  purpose  alone.  '*  The  only  test  as  to  the  effect  of 
a  decree  is  its  finality  as  to  the  matters  embraced  in  it,  and  its  having  the  le- 
qaisites  of  art.  2265  of  the  Civil  Code.    Succession  of  Dumford,  1  Ann.  92. 

On  the  merits,  the  last  jury  acted  in  open  defiance  of  the  directions  given 
by  the  Supreme  Court.  The  tendency  of  all  such  exhibitions  is  to  bring  the 
administration  of  justice  into  contempt,  and  we  will  tikke  care  that  they  be  not 
renewed  in  this  case.  The  evidence  establishes  the  quantity  of  land  cleared  at 
the  time  of  the  institution  of  the  suit  to  be  thirty  acres,  and  the  enhanced  value 
to  those  thiity  acres  by  the  clearing  to  be  $20  per  acre,  making  the  value  of  the 
improvements,  exclusive  of  the  buildings,  $600.  Deducting  from  this  amount 
the  lowest  rate  of  rent  proved  by  the  witnesses,  since  the  institution  of  the 
suit,  and  making  full  compensation  for  the  fences  and  enclosures  which  the  jury 
may  have  taken  into  account,  we  are  satisfied  that  the  balance  due  the  defend- 
ant cannot  exceed  $350. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and,  proceeding  to 
giTe  such  a  judgment  as  should  have  been  rendered  in  the  first  instance^  it  is 
farther  ordered  that  the  defendant  recover  from  the  plaintifif  the  sum  of  $350, 
for  the  value  added  to  the  land  in  controversy  by  his  improvements,  except  the 
baildiogs,  over  and  above  the  fruits  since  the  institution  of  the  suit.  It  is  fur- 
ther ordered  that  one-half  »f  the  costs  in  both  courts  be  paid  by  the  plaintifif, 
and  the  other  half  by  the  defendant. 


Jenkins  v.  Gibson. 

A  patent  isaaed  by  the  United  States  for  pablic  lands,  is  conclosive  proof  that  the  party  in 
whose  &vor  it  was  issned  had  complied  with  the  requirements  of  the  act  of  Congress,  as 
to  making  improvements  on  the  land,  Sec, 

iDprorements  made  upon  the  public  lands  of  the  United  States,  where  the  party  making 
them  is  not  in  a  sitaation  to  avail  himself  of  the  pre-emption  laws,  cannot  form  the  object 
ol  a  contract  Arts.  1885, 188G  of  the  Civil  Code  limit  the  rale  contained  in  art.  1960,  that 
no  oneooght  to  be  permitted  to  enrich  himself  at  the  expense  of  another,  to  cases  in  which 
the  alleged  benefit  arises  from  a  lawful  act  Prom  unlawful  acts,  though  they  may  have 
proved  beneficial  to  others,  no  rights  not  expressly  authorized  by  law  can  arise. 

APPEAL  from  the  District  Court  of  Madison,  Selby<,  J.    A,  Pierse,  for  the 
plaintiff.    Stacy  and  Sparrow,  for  the  defendant.    The  judgment  of  the 
court  was  pronounced  by 
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Jenkirs 

V. 

Gibson. 


RosT,  J.  The  question  which  this  case  presents  is,  whether  the  parchaser 
of  an  improvement  on  the  public  lands,  who  owns  a  plantation  in  this  State  and 
resides  out  of  it,  can  maintain  an  action  for  its  value  against  the  subsequeot 
purchaser  of  those  lands  from  the  United  States.  The  court  below  was  of 
opinion  that  the  plaintiif  could  maintain  such  an  action,  and  accordingly  gave  judg- 
ment in  his  favor.     The  defendant  appealed. 

The  plaintiff,  not  residing  upon  the  land  in  person,  and  having  a  plantation 
adjoining  it,  was  not  in  a  situation  in  which  he  could  avail  himself  of  the  pre- 
emption laws  passed  by  Congress  in  favor  of  actual  settlers;  and,  if  it  were 
necessary  to  the  decision  of  the  ease,  it  is  also  shown  that  all  the  previous  pos- 
sessoi's  were  mere  trespassers,  and  could  have  no  hope,  intention,  or  expec- 
tation of  acquiring  a  title  by  virtue  of  their  possession.    As  long  as  it  continued 
they  and  the  plaintiff  were  liable  to  be  expelled  from  the  land  by  the  marshal, 
and  to  be  fined  and  imprisoned.     1  Land  Laws,  p.  256«     Had  the  United 
States  resorted  to  this  remedy,  the  plaintiff  could  not  surely  have  set  up  a 
claim  for  indemnity.     Instead  of  this,  they  have  transferred  to  the  defendant 
their  title  and  possession,  unimpaired  by  any  act  of  the  plaintiff's,  tlius  enabling 
him  to  expell  the  said  plaintiff  by  9  diflbrent  proceeding,  and  it  is  not  perceivecl 
how  this  transfer  can  create  rights  or  obligations  which  did  not  before  exists 

It  is  alleged  that  the  defendant  did  not  himself  improve  the  land.  This  is  an 
inquiry  into  which  we  do  not  feel  ourselves  at  liberty  to  go.  We  cannot  inter- 
fere with  the  acts  of  the  government  of  the  United  States  alienating  the  public 
domain,  nor  say  that  the  patents  issued  by  them  were  granted  upon  insufficient 
evidence.  The  patent  of  the  defendant  is  conclusive  upon  us,  that  he  fulfilled 
the  requisitions  of  the  acts  of  Congress. 

Improvements  made  upon  the  public  lands,  where  the  party  making  them  is 
not  in  a  situation  to  avail  himself  of  the  pre-emption  laws,  cannot  form  the  ob- 
ject of  a  contract.  The  object  of  a  contract  must  be  possible,  by  which  is 
meant  physically  or  morally  possible.  The  possibility  must  be  determined  nol 
by  the  means  or  ability  of  the  party  to  fulfil  his  agreement,  but  by  the  nature  of 
the  thing  which  forms  the  object  of  it.  That  is  considered  as  morally  impos- 
sible, which  is  forbidden  by  law;  and  all  contracts  having  such  an  object  are 
void.  C.  C.  arts  1885,  1886.  These  articles  Kmit  the  rule  contained  in  art. 
1960,  that  no  one  ought  to  be  permitted  to  enrich  himself  at  the  expense  of  an-^ 
other,  to  cases  in  which  the  alleged  benefit  arises  from  a  lawfbl  act.  From 
unlawful  acts,  although  they  may  have  proved  beneficial  to  others,  do  rights  not 
expressly  recognized  by  law  can  arise. 

We  are  satisfied  that  the  view  we  have  taken  of  the  rights  of  the  parties  in 
this  case  is  in  strict  accordance  with  our  own  laws,  and  the  necessary  conse- 
quence of  the  powers  of  the  United  States  over  the  public  domain.  We  be« 
lieve  that  by  putting  an  end  to  speculation,  it  will  materially  benefit  the  actual  set- 
tler, who  occupies  and  improves  public  land  in  good  faith,  under  the  expectation 
of  making  it  his  own. 

The  judgment  is,  therefore,  reversed ;  and  it  is  ordered  that  there  be  judg« 
meat  in  favor  pf  the  defendant,  with  costj  in  both  courts. 
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Roberts  v.  Smith  et  al. 

An  attorney  at  law,  in  whoie  hands  a  note  baa  been  placed  for  collection,  has  no  power,  by 
an  agreement  made  oat  of  coort,  to  give  an  extension  of  time  to  the  principal  obligor, 
where  the  immediate  legal  oonseqaence  would  be,  if  the  act  were  valid,  to  release  the 
snreties  on  the  note. 

APPEAL  from  the  Pistrict  Court  of  Concordia,  Farrar,  J.    This  was  aa 
action  against  three  makers  of  a  promissory  note,  two  of  whom  were 
proved  to  have  executed  it  as  sureties.     The  note  was  in  the  following  words  : 

'»  Concordia,  22  Nov.  1838. 

"  51861  60.     On  the  twelfUi  day  of  February  next  (1839),  we,  or  either  of 
us,  promise  to  pay  to  Brander,  McKenna  and  Wright,  or  order,  at  the  Com- 
mercial Bank  of  Natchez,  Mississippi,  eighteen  hundred  and  sixty -one  60-lOOths 
dollars,  for  value  received,  and  interest  at  the  rate  of  eight  per  cent  per  an- 
num, from  matuiity  until  paid. 

Wm.  Sidney  Smith, 

Elijah  Smith, 

Edwd.  Sparrow,  Security." 

The  judge  of  the  District  Court  gave  judgment  against  the  defendants,  tit 
solido.  The  nature  of  the  defence  will  appear  from  the  following  rea- 
sons given  by  the  lower  court  for  its  judgment :  "  The  most  importrnt  ques- 
tion presented  to  the  court  for  its  decision  in  this  case  is,  whether  an  attorney 
flX  law  in  whose  hands  a  note  has  been  placed  for  collection  has  the  power  to 
girean  extension  of  time,  by  an  agreement  made  out  of  court,  to  the  principal 
obl^or,  when  the  immediate  legal  consequence  of  such  ejttension  ia  a  release 
of  the  sureties  from  all  liability  on  the  obligation.  The  court  is  of  opinion  that 
such  an  act  is  not  one  of  mere  administration,  bat  is  one  which  can  only  be 
done  by  the  owner  himself,  or  some  one  to  whom  he  has  specially  delegated 
die  power,  but  is  not  within  the  scope  of  the  general  powers  of  an  attorney  at 
law.  The  note  in  question  was  never  sued  on  by  the  attorney,  Barrow,  and  he 
only  acted  under  such  powers  as  resulted  from  his  having  the  note  in  bis  hand 
for  collection  as  an  attorney  at  law.  The  evidence  does  not  satisfy  the  court 
that  there  was  any  subsequent  ratification,  either  express  or  constructive,  of 
the  act  of  the  attorney  by  his  client,  the  plaintiflf."    The  defendants  appealed. 

Stacy,  for  the  plaintiff.     Thomas,  for  the  appellants.    The  judgment  of  the 
court  'was  pronounced  by 

EusTis,  C.  J.     For  the  reasons  given  by  the  judge  of  the  District  Court, 
this  judgment  is  affirmed,  with  costs. 


Old  V,  Chamblxss. 

Where  tinder  an  execation,  issaed  on  a  judgment  rendered  on  a  joint  and  several  note 
against  two  debtors,  one  of  whom  wu  surety  for  the  other,  property  is  sold  at  a  credit  of 
twelve  months  and  purchased  by  the  principal  debtor,  the  surety  on  the  twelve-months' 
Imod,  on  paying  it,  will  have  no  recourse  against  the  other  debtor,  who  yras  merely  a  sure- 
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Old  ty.    Per  Curiam  :  A  surety  on  a  twelve  months'  bond,  on  paying  it,  acquires  no  right 

p      ^'  whatever  beyond  the  contract  itself  to  which  he  was  a  party,  and  no  interest  in  the  judg- 

ment under  which  the  property  was  sold  for  which  the  bond  was  given.  This  rule  applies 
where  a  defendant  becomes  a  purchaser  and  gives  his  bond,  as  well  as  to  cases  in  which 
the  purchasers  are  strangers  to  the  original  suit. 

APPEAL  from  the  District  Court  of  Carroll,  Copley ^  J,  Short  and  Bryan, 
contoDded  that  the  judgment  of  the  lower  court  should  be  reversed,  and 
one  rendered  in  favor  of  the  plaintiff,  citing  Civil  Code,  arts.  3021,  3022,  3023. 
1  Domat,  401,  ss.  1,  2.  Browder  and  Bemiss^  for  the  defendant.  The  judg- 
ment of  the  court  was  pronounced  by 

EusTis,  C.  J.  In  July,  1840,  Rufus  Bliss  obtained  judgment  on  a  joint 
and  several  note  drawn  by  Felix  Bosworth  and  Robert  J,  Chamhliss^  for  $725, 
with  interest.  On  an  execution  issued,  a  lot  of  ground  in  the  town  of  Provi- 
dence was  sold  on  a  credit  of  twelve  months,  and  Bosworth  became  the  pur- 
chaser for  $500,  aad  gave  the  plaintiff  Old^  as  his  surety  in  the  bond,  under  the 
statute.  But  the  amount  of  the  bond  was  for  $1075,  for  which  the  bond  recites 
the  lot  to  have  been  sold.  This  discrepancy  between  the  sheriflf's  return,  in 
which  the  price  is  given,  and  that  recited  in  the  bond,  is  not  explained.  The 
plaintiff  sues  Chamhliss  for  the  amount  he  has  paid  on  the  twelve  months'  bond, 
and  claims  to  be  subrogated  to  the  original  judgment  against  Chamhliss  and  his 
right  to  issue  execution  thereon.  There  was  judgment  for  the  defendant,  and 
the  plaintiff  has  appealed. 

We  decided  in  the  case  of  Trent  v.  Calderwoodt  2  Ann.  R.  942,  that  the  su- 
rety on  a  twelve  months'  bond,  on  paying  it,  acquired  no  rights  whatever  beyond 
the  interest  itself  to  which  he  was  a  party,  and  no  interest  in  the  judgment 
under  which  the  property  was  sold  for  which  the  bond  was  given. 

We  took  occasion  recently  to  review  the  authorities  relating  to  the  subject  of 
subrogation  on  payment,  and  were  satisfied  that  the  principles  on  which  we  de- 
cided the  case  of  Trent  v.  Calderwood  were  correct.     Tardy  v.  Allen,  ante 
p.  66. 

The  counsel  for  the  plaintiff  has  contended  that  from  the  informality  in  the 
bond  it  resulted  that,  the  plaintiff  made  a  bond  fide  payment  on  account  of 
Chamhliss  as  well  as  on  account  of  Bosworth,  of  which  Chamhliss  has  had  the 
bene6t,  and  for  which  he  ought  to  indemnify  the  plaintiff.  Even  under  that 
hypothesis  the  plaintiff  could  only  have  the  rights  of  Bosworth,  had  he  direct- 
ly paid  the  original  judgment;  and  Bosworth  himself,  had  he  paid  the  original 
note,  could  have  no  recourse  against  Chamhliss,  for  the  latter  was  merely  his 
surety,  and  had  no  connection  with  the  debt  for  which  the  note  was  given. 

It  is  also  contended  that  the  rule  laid  down  in  the  case  of  Trent  does  not  ap- 
ply to  a  case  in  which  a  defendant  becomes  a  purchaser  and  gives  his  bond,  but 
relates  only  to  cases  in  which  the  purchasers  are  strangers  to  the  original  suit ; 
but  we  think  there  is  no  distinction  in  fact  as  to  the  obligations  and  rights  of 
parties  in  the  two  cases.  Judgment  ajirmed* 


^- ■*--*- -*■■*-  ■----■,— —  ■^-*-  —  »— -^  —  —  — — ^— ^  —  ^  —  —  —  -~j-f—  —  i-i^i— a-mj^j-Lnj-Lr-LTu^j^tf^u^L-j" 


Copley  v.  Conine. 


/l20    1^^'       ^^^^  "^^^  ^  proceed  by  rule  implies  the  pendency  of  a  snit  between  the  parties,  and  is  con^ 
/         OdOi  fined  to  incidental  matters  which  arise  in  the  progress  of  the  contestation,  except  in  cer- 

tain cases  in  which  a  summary  proceeding  is  expressly  allowed  by  law. 
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APPEAL  from  the  District  Court  of  Carroll,  Selby^  J.    Shorty  for  the  ap- 
pellant.    Caldwell  and  Sparrow,  for  the  defendaDtfl.     The  judgment  of 
the  court  was  pronounced  by 

KosT,  J.  Copley  purchased  an  improvement  on  the  public  lands,  which 
he  sold  to  Conine  for  three  bales  of  cotton,  without  ever  having  taken  actual 
possession  of  it.  Conine  went  upon  the  land,  but  soon  after  ceased  to  occupy 
the  improvement  purchased  from  Copley,  and  made  on  the  same  quarter  sec 
tion  another  settlement,  which  he  occupied  till  he  sold  it  to  Templeton.  Con^ 
ine  having  failed  to  deliver  the  three  bales  of  cotton,  Copley  instituted  an  action 
for  the  recision  of  the  contract,  in  which  a  judgment  was  rendered  in  bis  favor ^ 
A  writ  of  possession  subsequently  issued,  on  which  the  sheriff  returned,  **  Unsat' 
isfied  in  any  way  the  same  having  expiredJ*^  The  plaintiff  then  took  what  he 
calls  a  rule  upon  the  sheriff,  Templeton,  and  Conine,  to  show  cause  why  they 
should  not  surrender  the  improvement,  or  pay  him  in  solido  the  sum  of  one 
thousand  dollars,  this  being  the  price  which  he  alleges  Conine  received  from 
Templeton  for  it.  There  is  also  a  prayer  for  general  relief,  and  for  citation. 
Templeton  and  the  sheriff  excepted  to  this  form  of  proceeding,  on  the  ground 
that  they  were  strangers  to  the  original  judgment ;  that  it  is  not  res  judicata 
as  to  them ;  that  the  matters  complained  of  are  not  such  as  can  be  litigated  in 
a  rule  ;  and  that  the  plaintiff  must  proceed  against  them  by  a  direct  action. 
This  exception  having  been  overruled,  the  defendants  reserved  it,  and  answered 
to  the  merits.  On  the  trial  it  was  proved  that  Templeton  had  never  occupied 
the  settlement  claimed  by  Copley,  and  that  when  the  sheriff  came  to  execute 
the  writ  of  possession  he  was  perfectly  willing  that  it  should  be  executed 
within  the  limits  of  that  settlement.  Why  the  sheriff,  under  those  circum- 
stances, returned  the  writ  unsatisfied,  is  a  mystery  to  us. 

A  final  judgment  was  rendered  in  favor  of  the  sheriff  and  Templeton,  and  a 
judgment  as  in  case  of  non-suit  in  favor  of  Conine  ;  from  both  of  which,  the 
plaintiff  appealed. 

The  court  below  erred  in  overruling  the  exception.  The  right  to  proceed 
by  rule  implies  the  pendency  of  a  suit  between  the  parties,  and  is  confined  to 
incidental  matters  which  may  arise  in  the  progress  of  the  contestation,  except 
in  certain  cases  where  a  summary  proceeding  is  expressly  allowed  by  law. 
Thomas  v,  Bourgeat,  6  Rob.  437.    9  Rob.  394.    10  Rob.  136. 

If  the  real  object  of  the  rule  had  been  to  obtain  possession  of  the  improve- 
ment claimed,  it  was  unnecessary.  The  plaintiff  already  had  the  remedy  of 
the  writ  of  possession,  which  he  could  execute  against  all  parties  who  acquired 
actual  possession  after  the  institution  of  this  suit,  and  the  judgment  on  the  rule 
could  give  him  no  more.  But  it  is  evident  that  this  was  a  speculative  proceed- 
ing— an  action  of  damages  in  disguise,  which,  if  sustained,  without  the  consent 
of  the  defendants,  would  effectually  deprive  them  of  the  legal  right  of  trial  by 
JDiy  and  of  the  advantages  incident  to  ordinary  proceedings. 

As,  however,  the  judgment  on  the  merits  is  clearly  right,  and  the  defendants 
have,  on  th.it  hypothesis,  waived  their  exception  and  asked  that  it  be  affirmed, 
we  believe  that  the  ends  of  justice  will  be  promoted  by  decreeing  accordingly. 

Judgment  affirmed. 


COPLEV 

V. 
COKINB. 
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Davis  v.  Spurlock  et  al. 

An  action  for  damages  for  the,breach  of  a  contract  cannot  be  maintained  without  proof  of 
the  defendant's  having  been  pat  in  defanlt ;  bat  when  the  plaintiff  cUims  a  specific  per- 
formance of  a  contract  for  the  delivery  of  a  certain  article,  or,  in  the  allemative»  the  value 
of  the  article,  proof  of  a  putting  in  defaalt  is  not  required.  Tbe  claim  for  a  specific  per- 
formance may  be  united  in  the  same  action  with  a  demand  of  damages.  Per  Curiam:  The 
commencement  of  the  suit  for  the  performance  pat  the  defendant  in  defaalt  as  to  the 
damages ;  and,  on  a  failure  to  comply  with  the  contract,  the  coart  was  authorized  to  render 
a  judgment  (or  damages.    C.  C .  1905. 

APPEAL  from  the  District  Court  of  Carroll,  Sdby,  J.    Bryan  and  Thomas^ 
for  the  plaintifT.    Browder,  for  the  appellant.    The  judgment  of  tbe  court 
was  pronounced  by 

King,  J.  This  suit  is  brought  on  ft  joint  and  several  promissory  noter^ 
made  by  R,  SfJ,  Spurlock  to  the  order  o{  Ellis,  who  transferred  it  by  endorse- 
ment to  the  plaintiff.  It  is  given  for  the  delivery  of  a  quantity  of  cotton,  at  a 
place  named  in  the  note.  The  plaintiff  claims  the  delivery  of  the  cotton,  or 
the  payment  of  its  value.  The  defence  pleaded  in  the  lower  court  was  a 
general  denial.  A  judgment  was  rendered  against  the  defendants,  in  solidot 
for  the  value  of  the  cotton,  and  /.  Spurlock  has  appealed. 

The  execution  of  the  dote,  and  the  value  of  the  cotton,  are  admitted.  But 
the  appellant  contends  in  this  court,  that  the  demand  of  the  value  of  the  cottoD 
is  a  claim  for  damages,  and  that  he  has  not  been  put  in  default,  which  was  a 
condition  preoedentto  a  recovery.  If  this  were  an  action  merely  for  damages 
for  the  breach  of  the  contract,  there  would  be  force  in  the  objection.  But  the 
plaintiff  has  instituted  his  suit  upon  the  original  contract,  claiming  a  specifie 
performance.  The  value  of  the  cotton  is  only  asked  for  in  the  alternative,  un- 
der the  interpretation  given  to  the  1905th  article  of  the  Code,  the  two  demands 
may  be  united  in  the  same  action.  The  commencement  of  the  suit  for  ther 
performance  put  the  defendant  in  default  in  relation  to  damages,  and,  upon  the 
failure  of  the  obligors  to  comply  with  the  contract,  the  court  Was  authorized  to 
render  a  judgment  for  damages,  which  was  the  vahie  of  the  cotton.  C*  C.  art. 
1905.  18  La.  512.  7  La.  193.  The  evidence  shows  that  the  defendants 
were  at  no  time  prepared  to  deliver  the  cotton  at  the  place  indicated  in  the  note. 

Judgment  affirmed. 


Palmer  v.  Moorb« 

A  bankrupt  discharged  under  the  act  of  Congresa  of  19  Augast,  1841,  who  wiahos  to  avAfl 

himself  of  his  certi6cate,  must  plead  it  specially. 
A  bankrupt  who  has  failed  to  plead  his  discharge  under  the  act  of  Congress  of  19  Angost 

1841,  in  defence  to  an  action  against  bim,  cannot  avail  himself  of  it  as  a  means  of  arreat- 

ingj>y  injunction,  the  execution  of  the  judgment  against  him. 

APPEAL  froqi  the  Fifth  District  Court  of  New  Oi'leans,   Buchanan^    J. 
Johnson,  for  the  plaintiff.      Stockton  and  Steele,  for  the  appelknt.     The 
judgment  of  the  court  was  pronounced  by 
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Ei5G,  J.     In  April,  1842,  a  suit  was  instituted  bj  Stevens  against   Welling-       Palmer 
ton^  for  the  recovery  of  a  slave.      Wellington  called  in  warranty  his  vendor        Moori. 
Paltaevy  who  is  the  plaintiff  In  this  action.     Palmer  was  regularly  cited,  but 
made  no  appearance.     Defaults  were  taken  against  hira  both  by  the  plaintiff  in 
the  action,  and  by  Wellington,  the  vendee,  the  first  in  March,  1844,  and  the 
second  in  February,  1845.     The  case  came  before  this  court  in  May,  1846, 
when  a  final  judgment  was  rendered  against  Wellington  for  the  delivery  of  the 
slave,  and  in  favor  of  Wellington  against  his  warrantor.  Palmer,  for  $500,  the 
price  of  the  slave.     1  Ann.  Rep.  p.  72.     The  present  defendant,  Joseph  H, 
Moore,  subsequently  purchased,  at  a  sheriff's  sale,  the  judgment  obtained  by 
Wellington  against  Palmer,  and  caused  a  fieri  Jhcias  to  issue  thereon,  the  exe-^ 
cation  of  which  Palmer  has  enjoined  in  this  action,  on  the  ground  that  the  debt 
for  which  the  execution  issued  existed  previous  to  his  discharge  in  bankruptcy.* 
On  this  ground  the  injunction  was  maintained  in  the  court  below,  and  the  de- 
fendant has  appealed. 

It  appears  that  Palmer  commenced  his  proceedings  in  bankruptcy  on  the 
5th  of  August,  1842,  and  received  his  certificate  of  discharge  on  the  20th  May, 
1644,  prior  to  the  rendition  of  the  first  judgment  against  him,  and  indeed  prior 
to  the  entry  of  the  second  default.  His  obligations  as  warrantor  arose  before 
lie  applied  to  be  discharged  as  a  bankrupt,  and  nothing  before  us  shows  that 
Wellington,  to  whose  rights  Moore  has  succeeded,  figured  on  his  schedule  as  a 
creditor,  or  had  notice  of  his  proceedings  in  bankruptcy.  This  discharge  is 
refied  on  by  the  plaintiff  as  a  complete  bar  to  the  debt.  Moore,  the  present 
defendant,  contends  that  Palmer  could  only  have  availed  himself  of  his  discharge 
Id  bankruptcy  by  pleading  it  in  baf  of  the  original  action,  tiA  this  is  the  only 
qaestioQ  which  the  case  presents. 

The  engllsh  rule  appears  to  be  settled  that,  a  bankrupt  who  intends  to  avail 
himself  of  his  certificate,  will  be  required  to  plead  it  specially.  12  East.  Rep. 
p.  667.  1  Chitty's  Pleading,  p.  475.  The  necessity  for  pleading  it  under  our 
Qrstem  is  equally  imperative.  The  debtor,  as  has  been  correctly  urged  by  the 
appellant's  counsel,  is  not  more  completely  relieved  by  the  effect  of  his  dis- 
charge in  bankruptcy,  than  he  would  be  by  an  actual  payment,  which  entirely 
extinguishes  the  debt.  Yet  in  order  to  atai)  himseff  of  the  payment  as  a  de- 
fence, it  must  be  specially  pleaded  before  final  judgment.  For  by  our  settled 
jurisprudence  an  injunction  will  not  issue  to  arrestan  execution  on  grounds  that 
might  have  been  pleaded  in  defence  before  judgment.  1  Ann.  Rep.  284.  8  La. 
101.  The  plaiDtifiT  having  failed  to  plead  his  discharge  in  defence  in  the  original 
suit,  cannot  new  avail  himself  of  it  as  a  means  of  arresting  the  execution  of  the 
jadgmeni  against  him. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed. 
It  is  further  ordered  that  the  injunction  obtaiaed  by  the  plaintiflf  be  dissolved ; 
the  plaintiff  paying  the  costs  of  both  courta^ 


Selby  v.  Gibson. 

It  if  not  necessary  in  order  to  impeach,  on  the  grounds  of  fraad  of  wilfal  conccalmcot  of 
"pwofperty,  the  certificate  of  a  bankrnpt  obtained  ander  the  act  of  Congress  of  19  Angost, 
1841p  that  the  groands  of  impeachment  shoald  be  set  forth  by  plea ;  it  is  enough  that  there 
be  prior  reasonable  notice  to  the  bankrupt,  specifying  in  writing  sach  fraud  or  conceal. 
meat.     Act  of  19  August,  1841,  s.  4. 
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Sblbt  a  PPEAL  from  the  District  Court  of  Carroll,   CapUy,  J.    Sdby,  pro  h. 

li^^       iL    Stockton,  on  the  same  side.    Browder,  for  the  appellaat.     The  jadgmeot 
of  the  court  was  pronouuced  by 

Slidell,  J.  The  plaintiff  sues  upon  two  notes  of  the  defendant,  due  in 
1840.  The  defendant  pleaded  the  general  denial,  prescription,  and  a  bankrupt 
discharge.  That  the  indebtedness  once  existed  is  fully  proved.  Our  attention 
therefore  will  only  be  directed  to  the  special- grounds  of  defence. 

I'he  plea  of  prescription  cannot  be  sustained.  The  evidence  of  acknow- 
ledgments within  five  years  from  the  maturity  of  the  notes  is  ample. 

The  defendant  has  established  his  discharge  in  bankruptcy,  by  the  production 
of  a  certified  transcript  of  the  record  of  the  United  States  District  Court  in 
Mississippi.     By  this  evidence  it  appears  that  the  defendant  presented  his  peti- 
tion of  voluntary  bankruptcy,  on  the  16th  February,  1843.     He  was  decreed  a 
bankrupt  on  the  Ist  May,  1843.    He  had  his  final  hearing,  and  was  discharged, 
on  the  7th  November,  1843.     His  schedule  o£  property  consisted  of  certain 
lands  in  Washington  and  Warren  counties  in  MississippifSome  cattle,  furniture, 
&c.,  claims  amounting  to  about  $4,000,and  eleven  slaves  stated  to- be  in  Warren> 
county.     For  the  purpose  of  defeating  the  bankrupt  discharge  the  plaintiff  of<- 
fered  an  agreed  statement  of  what  certain  witnesses,  if  present,  would  testify« 
This  statement  was  in  writing,  and  the  facts  which  it  was  admitted  that  the 
witnesses  would  swear  to,  if  present,  are  thus  set  forth : 

**  That  the  defendant  Ambrose  Gibson,  owned  and  resided  on  the  plantation 
on  which  he  now  lives,  rising  two  thousand  five  hundred  acres  first  rate  land, 
being  on  the  Mississippi  river,  some  seven  miles  above  the  town  of  Lake  Plro- 
vidence,  on  the  opposite  side  of  the  river,  from- some  time  up  to,  or  about,  the 
tenth  day  of  January,  1843^  when  he  passed  an  act  of  sale  for  it,  and  upwards  of 
thirty-seven  effective  slaves,  to  his  brother  Tobias  Gibson,    That  after  said 
sale,  said  Ambrose  Gibson  still  remained  in  possession  of  said  plantation  and 
slaves,  and  used  the  crops  raised  thereon  for  his  own  benefit,  until  on  or  about 
December  15th,  1843,  when  said  Tobias  Gibson  resold  said  plantation,  lands* 
and  slaves  back  again  to  said  Ambrose  Gibson,  said  Ambrose  Gibson  always 
remaining  in  possession  thereof,  from  some  time  in  or  before  the  year  ld42,  up 
till  the  present  time,  and  that  he  is  still  in  possession  thereof,  and  owner  there- 
of.    That  said  land  and  slaves  are  worth  an  average  paid  for  land  and  slaves ; 
and  that  a  sufficient  quantity  of  said  land  is  ordinarily  well  improved  to  work« 
some  say,  fifty  slaves  in  raising  crops,  without  any  further  clearing.     That 
said  plantation,  land  and  slaves,  and  improvements  thereon,  are  worth  $50,000, 
and  were  worth  nearly  about  the  same  amount,  in  January,  1843.    That  said- 
defendant  Ambrose  Gibson,  is  now  in  afiSuent  circumstances,  worth  at  least 
some  950,000  or$100,000.  That  the  price  of  the  said  sale  from  Ambrose  Gribson 
to  Tobias  Cribson,  of  January  10th,  1843,  was  stated  to  be  $45,000,  and  that  the 
sale  of  December  15,  1843,  was  stated  to  be  $60,000  cash,  which  was  said  to 
have  been  paid  *  at  and  before  the  signing'  of  tlie  said  sale.     The  other  sale  of 
January  10th,  1843,  was  said  to  be  for  money  then  due  said    Tobias  Oibson 
fram  said  Ambrose  Gibson.^* 

This  statement  was  offered  in  evidence  and  received  by  the  court ;  and  the 
only  objection  made  by  the  defendant  is  presented  as  follows,  by  the  bill  or  me- 
morandum of  exceptions:  **  The  defendant's  counsel  objects  to  the  testimony 
of  said  w^itoesses.  Parks,  and  the  clerk  and  sheriff  of  Issaquena  county,  named 
on  the  part  of  the  plaintiff  to  prove  the  sale  from  defendant  to  Tobias  Cfihson, 
end  from  Tobias  Gibson  to  defendant,  as  it  would  be  proving  title  by  parol. 
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The  testimony  of  the  above  witnessea  is  objected  to  because  it  is  ioadmissible  Silbt 
uiiderthe  pleadings,  and  because  it  is  irrelevant."  Before  considering  the  Oimov. 
exceptions  thus  taken  it  is  proper  to  notice  that,  on  the  1st  December,  1847, 
&e  cause  was  tried  apparently  ex  partem  the  plaintiff  only  offering  in  evidence 
the  notes,  and  the  testimony  of  a  witness,  and  a  letter  to  prove  acknowledg- 
ments of  the  defendant.  On  the  3d  December,  1847,  the. cause  was  reopened, 
wheif  the  defendant  offered  the  transcript  of  the  bankrupt  proceedings,  and  the 
plaintiff  then  offered  the  agreed  written  statement. 

The  first  exception  to  be  considered  is,  that  which  involves  the  admissibility 
of  the  testimony  under  the  pleadings.  The  4th  section  of  the  bankrupt  law, 
which  in  our  opinion  controls  this  question,  deolares  that  the  discharge  and  cer- 
tificate when  duly  granted  shall  in  all  courts  of  justice  be  deemed  a -full  and 
complete  discharge  of  alt  debts,  contracts,  and  other  engagements  of  such  bank* 
rnpt  which  are  proveable  under  the  act,  and  shall  and  may  be  pleaded  as  a  full 
and  complete  bar  to  all  suits  brought  in  any  court  of  jurisdiction  whatever,  and 
the  same  shall  be  conclusive  evidence  of  itself  in  favor  of  such  bankrupt,  unless 
the  same  shall  be  impeached  for  some  fraud  or  wilful  concealment  by  him  of 
his  property  or  rights  of  property  as  aforesaid,  contrary  to  the  provisions  of 
this  act.  en  prior  reoMonablt  notice  specifying  in  writing  such  fraud  or  conceal- 
ment. It  will  be  observed  that  the  act  of  Congress  does  not  require  that  the 
grounds  of  impeachment  be  set  forth  by  flea.  It  suffices  if  a  reasonable  notice 
and  specification  in  writing  be  communicated  to  the  defendant.  The  bill  of 
exceptions  therefore  to  the  introduction  of  testimony  tending  to  impeach  the 
discharge  as  inadmissible  under  the  pleadings,  in  other  words  because  fraud  had 
not  been  pleaded,  was  not  well  taken.  If  the  exception  had  been  taken  upon 
the  ground  of  the  want  of  prior  reasonable  notice  in  writing,  specifying  tlie 
fraud  or  concealment,  the  bill  of  exceptions  on  its  face  would  have  been  tenable; 
and  it  would  then  have  been  our  duty  to  enquire  whether  the  record  did  not 
furnish  satisfactory  evidence  that  the  defendant  had  been  notified  of  the  grounds 
of  impeachment.  We  think  it  proper  to  hold  the  defendant  strictly  to  the  ex- 
ception as  taken,  from  a  consideration  of  the  manner  of  the  trial  and  proceed- 
ings. If  the  defendant  had  excepted  upon  the  ground  of  want  of  notice,  the 
plaintiff  would  have  had  an  opportunity  of  showing  the  circumstances  under 
which  the  cause  was  reopened  for  the  defendant's  benefit,  and  the  agreed  state- 
ment prepared.  The  circumstances  of  the  case  do  not  indicate  surprise,  nor 
appeal  to  the  equitable  discretion  which  the  court  might  in  a  doubtful  case  be 
permitted  to  exercise  in  the  furtherance,  or  for  the  more  secure  administration, 
of  justice.     The  objection  of  irrelevancy  is  clearly  untenable. 

The  remaining  ground  of  exception  goes  only  to  so  much  of  the  testimony  as 
proves  by  parol  the  sale  by  the  defendant  to  Tohias  CHbson,  and  the  reconvey- 
ance by  Tobias  Gibson  to  the  defendant.  If  it  be  conceded  that  the  exception 
was  well  taken,  it^merely  excludes  from  the  agreed  statement  the  fact  ot  those 
eonvayances,  but  leaves  a  statement  which,  unaided  by  proof  of  the  convey- 
ancee,  is  snfiRcient  to  defeat  the  bankrupt's  discharge.  It  proves  that  for  a 
considerable  time  prior  to  his  bankruptcy  the  defendant  owned  and  possessed  a 
large  plantation  and  thirty-seven  effective  slaves  ;  that  his  possession  was  unin- 
termpted  from  that  time  down  to  the  trial  of  this  cause ;  that  he  used  the  crops 
for  his  own  benefit  during  the  pendency  of  the  bankrupt  proceedings ;  and  that. 
although  certificated  as  a  bankrupt  in  December.  1843,  he  was  a  man  of  large 
Ibrtane  in  1847.  Upon  comparing  these  undisputed  facts  with  the  bankrupt's 
achedule  we  find  it  questionable  at  best  whether  the  plantation  is  comprehend- 
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Selbt  ed  amoBg  the  laods  there  described,  and  the  fact  is  indisputable  that  instead  of 
thirty-seven  effective  slaves  the  schedule  exhibits  eleven  o^ly.  Of  these  all  the 
grown  slaves  are  females ;  the  residue  are  young  children. 

The  defendant  therefore  is  involved  jn  a  dilemma  which  is  fatal.  If  he  in- 
sist upon  the  exclusion  of  the  parol  proof  of  the  sale  by  himself  to  Thomas 
Gibson  and  of  the  reconveyance  by  7'obias  Gibson  to  himself,  then  he  owned 
and  possessed  at  the  time  of  his  bankruptcy  property  which  he  did  not  surren- 
der. If,  on  the  contrary,  those  conveyances  and  their  contents  are  proved,  we 
cannot  consider  them,  under  the  continued  possession  and  other  circumstances, 
as  real  or  bond  fide.  In  either  view  then  the  discbarge  has  been  successfully 
impeached.     Sep  the  case  of  tl^e  City  Bank  v.  Banks,  1  Ann.  R.  418. 

Judgment  qffirrfned* 
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Ricks  v.  Goodeich,  Cuj-ator. 

The  afffsct  of  a  deed  of  trust  executed  in  apother  State,  conve^iiig  land  sitaated  in  that  State, 
and  reporded  in  the  parish  in  which  the  land  lies,  mast  be  4ctermlne4  by  par  laws.  C.  C. 
10.  Sach  an  instrameut,  being  an  agreement  by  whiqh  mortgaged  property  is  aatborized 
to  be  sold  extra*jaclicially,is  not  valid  under  oar  laws  SQ  far  as  third  persons  are  confienied« 
whatever  may  be  its  effect  between  the  parties. 

Under  tbe  roman  law,  a  power  to  a  mortgagee  to  sell  withoat  jadicial  antbority  wonld  have 
been  valid,  ai^d  a  sale,  after  pablic  advercizements  and  notice  to  debtors,  made  under  the 
ibrms  required*  would  have  given  a  good  title  to  a  bond  fide  parchaser;  ]bu(  with  oar  hypo- 
f^epary  system  tbe  validity  of  such  a  power  would  be  incompatibla. 

APPEAL  from  the  District  Court  of  Carrojl,  Copley,  J. 
Browder  and  H.  A,  Bullardj  for  the  plaintiff.   This  is  a  controversy  relative 
to  the  title,  to  a  large  tract  of  land  situated  in  the  parish  of  Carroll.    Both  parties 
claim  title  unde^  Gibeon  Gibson,    The  facts  are  as  follows:  Gibson,  who  resided 
in  the  State  of  Mississippi,  on  the  10th  of  February,  1838,  executed  a  deed  of 
trust  of  the  land  in  question,  together  with  other  property,  in  Mississippi,  in  coqit 
mon  law  form,  to  secure  the  payment  of  various  notes.     The  deed  was  in  favor 
of  Winter,  niid  T'  S.Ayres  was  named  trustee,  in  whom  the  legal  title  was  vested. 
He  was  authorized,  ou  the  failure  of  payment,  to  offer  the  land  for  sale  in  Vicks* 
burg,  after  public  notice,  and  to  sell  to  the  highest  bidder.     This  deed  of  trust 
was  recorded  both  in  Mississippi,  and  in  the  parish  of  Carroll.     The  recording 
in  that  parish  took  place  on  the  27th  of  March,  1838.     It  is  admitted,  that  the 
trustee  complied  strictly  with  the  terms  of  the  deed.   'That,  on  failure  of  pay- 
ment, he  gave  the  notice  ns  required,  in  a  newspaper  in  Vicksburg,  and  that,  at 
the  time  and   place  appointed,  he  did  sell  the  land,  situated  in  the  parish  of 
Carroll,  which  forms  tho  object  of  this  suit,  and  that  the  plaintiff  iZic^«.  became 
the  purchaser  for  $3,300.     Thereupon  the  trustee  executed  his  deed  to  the 
plaintiff,  dated  December  21st,  1840,  which  was  duly  recorded  in  the  parish  of 
Carroll,  on  the  2a  of  May,  1842. 

'1  he  defendant  traces  his  title  in  the  following  manner:  Gibson,  after  execu- 
ting the  deed  of  trust  in  Mississippi,  and  after  it  hud  been  recorded  in  Carroll, 
went  before  a  notary  public  in  the  parish  of  Madison,  on  the  13th  of  Novem- 
ber, 1837,  and  sold  the  same  land  to  James  F.  Stewart,  who  also  resided  in  tbe 
State  of  Mississippi,  and  whose  acceptance  of  the  sale  was  by  ah  agent.  This 
deed  appears  to  have  been  recorded  two  days  afterwards  in  the  parish  judgp^s 
office,  but  it  makes  no  reference  to  the  mortgage  or  sale,  previously  recorded 
in  favor  of  Ayres,  as  trustee. 

It  cannot  be  pretended  that  Gibson,  who  had  already  executed  a  sale  to 
Ayres,  in  the  nature  of  a  mortgage,  recorded  in  the  place  w^hore  the  land  19 
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Bitoated,  could  defeat  his  own  deed,  by  a  second  conveyance  to  a  person  who 
never  went  into  possession,  and  who  must  be  supposed  to  have  known  of  the 
previous  conveyance  or  encumbrance.  Such  a  proceeding  was  a  manifest  fraud, 
and  can  convey  no  right.  If  the  deed  of  trust  conferred  only  the  power  of  an 
agent  on  Ayresy  to  sell  and  pay  over  to  the  creditors  of  Gibson,  the  act  of  sale 
to  SUtoart  could  not  operate  as  a  revocation  of  the  power  of  attorney  especioUy 
without  notice  to  the  agent.  Until  notified  of  such  revocation  he  had  a  right 
to  proceed,  even  supposing  that  it  could  be  revoked  at  all,  which  is  by  no  means 
admitted.  The  deed  to  Ayres  then  remained  in  full  force  and  must  have  all  its 
legal  effect,  as  if  no  such  sale  had  taken  place  to  Stewart. 

As  it  relates  to  plaintiff's  title  the  only  question  for  the  court  to  decide  is, 
whether  he  has  become  invested  with  the  title  of  Gibson,  by  the  proceedings 
of  the  trustee,  in  a  manner  not  forbidden  or  reprobated  by  our  law.  Our  Code, 
art.  10,  lays  down  the  general  rule,  that  the  form  and  effect  of  public  and  private 
written  instruments,  are  governed  by  the  laws  and  usages  of  the  places  where 
they  are  passed  or  executed.  But  the  effect  of  acts  passed  in  one  country  to 
have  effect  in  another  country,  is  regulated  by  the  laws  of  the  country  where 
they  ^jre  to  have  their  effect.  We  roust  therefore  look  to  the  laws  of  Missis* 
sippi,  in  order  to  determine  what  is  the  legal  effect  of  a  deed  of  trust  there, 
and  Uien  enquire  whether,  in  relation  to  land  situated  here,  there  is  any  thing 
10  our  law  which  forbids  such  a  form  of  transfer  or  alienation  of  real  property. 
If  Gibson  for  example,  residing  in  Mississippi,  had  made  a  written  contract  of 
sale  of  the  land  in  CarroU,  directly  to  Ricks,  and  it  had  been  recorded  in  the 
parish  where  the  land  is  situated,  there  can  be  no  doubt  but  that  such  a  salo 
would  be  good.  It  is  of  no  importance  where  the  contract  is  made ;  it  will 
have  its  effect  here,  if  made  in  the  form  required  by  our  own  law.  If,  instead 
of  doing  80,  he  had  given  a  formal  power  of  attorney  to  Ayres,  or  any  other 
person,  to  execute  such  a  sale,  it  would  have  been  equally  valid  here,  because 
real  estate  niay  be  validly  sold  here  by  a  special  attorney  in  fact.  So  if  he  had, 
in  Vicksburg,  executed  a  mortgage  in  our  form,  which  was  recorded  here,  it 
would  be  valid,  because  not  prohibited  by  our  laws,  but  expressly  permitted. 
If  the  form  had  been  even  according  to  the  common  law,  yet  if  it  appeared 
clearly  that  the  intention  of  the  parties  was  to  create  an  encumbrance  on  real 
property,  to  secure  the  payment  of  money,  even  that  would  be  held  to  be  good, 
because  there  is  no  sacramental  form  of  mortgage*  Such  mortgages  are  com- 
mon in  our  practice,  and  they  have  uniformly  been  regarded  as  valid. 

When  the  mortgagor  puts  the  contract  in  the  form  of  a  venle  d  remere,  or 
with  a  condition  of  defeasance  on  the  repayment  of  the  price,  or  on  the  pay- 
ment of  a  certain  sum,  such  a  contract  would  embrace  all  the  essentials  of  a 
Louisiana  mortgage.  That  a  citizen  of  Louisiana  has  a  right  to  constitute  an 
agent,  with  power  to  sell  a  particular  immovable  situated  here  on  the  non-pay- 
ment of  a  sum  of  money,  at  a  particular  period,  we  have  no  doubt.  He  may 
be  authorized  to  cause  the  property  to  be  sold  at  public  auction.  There  is 
nothing  in  our  law  which  forbids  it.  The  question,  therefore,  resolves  itself 
into  this :  Was  Ayres  the  regular,  special  agent  of  Gibson,  to  sell  the  land  in 
controversy,  and  did  he  make  the  sale  under  that  power,  and  accordmg  to  the 
conditions  agreed  upon,  between  the  parties  ?  If  so.  although  the  contract  was 
made  in  Vicksburg,  yet  being  in  writing,  and  for  a  price,  and  between  compe? 
tent  parties,  the  sale  is  good  here,  as  well  as  in  Mississippi. 

According  to  the  common  law,  which  prevails  in  Mississippi,  it  is  per- 
mitted to  add  to  a  moitgage  a  power  to  sell,  and  without  the  delay,  trouble,  and 
expense  of  resorting  to  a  court  of  Chancery,  to  foreclose  the  mortgage.  Such 
sales  are  legal,  aqd  it  is  not  necessary  there  should  even  be  a  trustee  or  agent 
appointed.  The  mortgagor  is  not  required  to  join  in  the  deed  of  sale.  Such 
powers,  when  a  trustee  is  appointed,  are  coupled  with  an  interest,  and  are 
eeseDtially  irrevocable.  See  the  whole  doctrine  at  large  in  4  Rentes  Com.  p. 
146,  el  seq.  The  common  law  form  of  a  mortgage,  as  a  sale  with  defeasance, 
was  borrowed  from  the  ancient  roinan  law.  Dans  les  antiquites  du  droit  Romain, 
says  Troplong,  le  nantissement  affectait  les  formes  de  la  veote.  Espece  de 
▼ente  ^  remere,  il  se  contractait  par  le  transport  solemnel  de  la  propriete  entre 
les  iDaios  du  creancier,  c'est-^-dire  par  la  mancipation  per  as  et  libram  ;  et  la 
maDcipation  etait  accompagnce  d'un  contrat  de  fidocie,  c'est-a-dire  d'uqe 
promeese  obligatoire  et  juridique  par  laquelle  le  cr6ancicr  s'engageait  k  rendre 
Ja  propriete  au  debiteur  quand  ce  dernier  Taurait  desioterresse.  C'estce  qae 
B<^e  appellee  numcijpatio fiduciaria»    Troplong,  Nantissement,  no.  5. 
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&ICKS  We  ]iave  seen  io  Kent  that,  at  common  law,  these  mortgages  with  a  trustee 

-     ^*  are  legal,  and  even  common,  and  that  the  trustee  has  authority  to  sell  extra- 

ooQDRicH.  JQ(]i(;i||i|y.  xhe  statute  of  Mississippi  is  formal  and  positive  upon  this  point.  If, 
however,  the  trustee  refuses  to  act,  a  court  of  equity  will  compel  him.  If  he 
can  act  extra-judieially,  in  virtue  of  the  authority  conferred  on  him  by  the 
debtor  himself  in  the  deed  of  trust,  what  is  he  but  a  simple  mandatory  or  agent  of 
Che  debtor  ? 

It  is  urged  by  the  appellant,  that  the  deed  of  trust  was  recorded  in  the  parish 
'  judge's  office  in  the  parish  of  Carroll,  as  a  dttd^  and  not  as  a  mortgage.  To 
this  it  is  a  sufficient  answer  to  say,  that  it  was  recorded  by  the  same  officer,  in 
the  same  office,  and  was  full  notice  of  a  conveyance,  such  as  the  deed  purports 
Co  be.  It  was  notice  to  the  whole  world  of  a  sale  to  Ayres  of  the  tract  of  land, 
with  the  condition  that  the  nominal  purchaser  should  be  authorized  to  sell  the 
land  at  auction,  if  tlie  debt,  for  the  security  of  which  it  was  given,  should  not 
be  paid  at  a  particular  time.  A  subsequent  purchaser  from  Gibson  complains 
with  bad  grace  that,  although  he  had  notice  of  this  saU,  he  had  no  notice  of  any 
mortgage,  because  the  act  was  not  recorded  in  the  book  of  mortgages.  He 
must  be  held  to  have  purchased  with  notice,  and  to  have  acquired  no  better 
right  than  Gibson  had  after  executing  the  deed  of  trust,  whatever  may  be  the 
legal  effect  of  that  deed. 

It  appears  to  be  fully  conceded  by  the  counsel  for  the  appellant  that,  the  deed 
of  trust  executed  in  Mississippi  is  perfectly  legal,  that  the  trustee  is  authorized 
to  sell  under  said  deed  without  resorting  to  judicial  authority,  and  that,  if  he 
complies  with  the  conditions  of  the  deed,  his  sale  passes  the  title.     The  con- 
tract forms  the  law  between  the  parties.     But  it  is  said  that  such  a  deed  re- 
eorded  here  in  relation  to  lands  situated  in  this  State  creates  only  a  mortgage, 
which  must  be  foreclosed  by  judicial  process,  according  to  our  laws.     It  is  fur- 
Cher  contended,  that  such  trustee  is  not  a  mandatory,  because  the  contract  of 
mandate  is  essentially  revocable.    We  think  this  an  error.     There  are  man- 
dates by  the  civil  law  which  are  irrevocable^     The  transferee,  for  example,  of 
A  chose  in  action,  is  regarded  in  law  as  procurator  in  rem  suam»    We  learn  from 
Pothier,  Contrat  de  Mandat,  p.  3.  that  two  things  only  are  of  the  essence  of 
Che  contract ;  JirsL  a  negotium  or  business,  which  forms  its  matter ;  and  second, 
that  the  parties  have  manifested  their  intention  to  bind  each  other ;  the  man- 
datory to  render  an  account,  and  the  principal  to  indemnify  him.    Bat  the 
truth  is,  the  trustee  is  the  common  mandatory  of  the  debtor  and  the  creditor* 
He  is  answerable  to  both,  and  neither  can  revoke  without  the  consent  of  the 
other.     Even  supposing  that  CHbson  alone  had  power  to  revoke,  it  is  clear  that 
until  such  revocation  was  made  known  to  the  mandatory  his  acts  with  third 
persons,  without  notice,  are  valid  and  binding. 

The  great  argument  on  the  other  side  is,  that  judicial  proceeding  was  neces- 
sary, according  to  our  law,  to  divest  the  title  ef  the  mortgagor.  This  appears 
Co  us  to  be  a  petitio  prindpii.  If  in  this  State  the  mortgagor  should  authorize 
the  mortgagee,  or  a  third  person  agreed  upon  by  the  parties,  tx>  sell  the  pro- 
perty at  public  sale  to  satisfy  the  debt,  it  is  by  no  means  clear  that  it  would  not 
be  legal.  We  are  not  aware  of  any  law  which  prohibits  it.  On  the  other  hand, 
if  the  title  to  land  had  been  divested  by  judicial  proceedings  in  Mississippi,  it 
might  perhaps  be  doubted  whether  such  proceedings  could  have  any  legal  eflfect 
here.  It  is  not  necessary  to  discuss  that  question.  None  such  arises  in  this 
case.  The  whole  rests  upon  contract,  upon  the  express  consent  of  the  parties 
without  the  interference  of  a  court  of  justice.  Such  a  contract  is  admitted  to 
be  legal  in  Mississippi,  and  it  must  have  effect  here  if  not  contrary  to  the  policy 
of  our  laws,  and  injurious  to  the  rights  of  our  citizens. 

The  argument  of  the  counsel  for  the  appellant,  rests  upon  the  assumption 
Chat,  according  to  our  laws,  a  mortgage  must  necessarily  be  enforced  or  fore- 
closed by  a  judicial  proceeding,  and  that  parties  are  not  permitted  to  enter  into 
any  stipulation  by  which  that  can  be  dispensed  with,  and  the  property  dieposed 
of  to  pay  the  debt  by  a  common  agent  of  the  parties.  Is  it,  then,  of  the 
essence  of  a  mortgage  by  the  Code  of  Louisiana  that,  on  the  failure  of  pay- 
ment, the  mortgaged  premises  must  be  sold  by  authority  of  justice  7  We  are 
not  aware  of  any  such  provision.  Undoubtedly  the  creditor  has  that  right,  in 
the  absence  of  any  stipulation  on  the  subject ;  but  it  does  not  follow  that  the 
mortgagor,  for  whose  protection  that  mode  of  proceeding  has  been  adopted* 
rofiy  not  validly  dispense  with  it,  and  consent  that  the  property  shall  be  aold 
without  judicial  authority.    The  mortgagee  could  not  validly  stipulate,   per- 
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hapt,  that  the  mortgaged  property  sboutd  belong  irrevocably  to  himself;  bnt,  in 
every  other  particolar,  the  parties  may  regulate  the  matter  among  themselves, 
ID  a  way  not  expressly  forbidden  by  law.  We  contend  that  precisely  the  same 
contract  would  be  valid  m  this  State,  between  our  own  citizenSf  in  relation  to 
land  situated  here. 

There  is  no  doubt  that  origkiaNy,  by  the  reman  law,  the  pledgee  or  mortga- 
gee might  sell  the  property,  if  there  was  an  agreement  to  that  effect  between 
him  and  the  mortgagor,  although  he  was  forbidden  to  purchase  it  himself,  either 
directly  or  by  persons  interposed.  The  authority  of  Gaius  is  positive  upon 
this  point:  II.  64.  "  Item  creditor  pigous  ex  pactione  (alieoare  potest) 
quamvis  ejus  ea  res  non  sit ;  sed  hoc  forsitan  ideo  videatur  fieri  quod  voluntate 
debitoris  inteUtgHur  pignus  afienari,  qui  olim  pactus  est  ut  liceret  creditor! 
pignus  veodere  si  pecunia  non  solvatur.'* 

Gibson  himself  has  no  right  to  complain  that  the  trustee  sold  m  eompliance 
with  the  conditions  in  the  deed  ;  and  the  defendant's  intestate,  who  parchased 
with  full  notice,  acquired  no  better  right  than  Oibtan  had. 

Short,  Parham  and  Drew,  for  the  appellants  Both  parties  now  before  the 
court,  it  may  be  admitted,  are  strangers  te  the  deed  of  trust.  But  Ricks,  who 
purehased  at  the  trust  sale  made  in  Vicksburg,  must  be  deemed  ta  have  notice 
of  the  effect  given  to  the  deed  of  trust  by  the  laws  of  this  State,  where  the 
land  is  situated.  The  coutracts  by  virtue  uf  which  Ricks  claims  title  were 
made  in  Mississippi  and  between  citizens  of  Mississippi,  but  they  were  to  have 
their  effect  on  lands  in  this  State.  They  must  then  be  construed  by  the  laws  of 
this  State.  C.  Cart.  10.  Story,  Con  <•  Laws,  p.  300,  etseq.  We  contend:  1st.  That, 
construed  by  the  laws  of  this  State,  the  deed  of  trust  did  not  divest  Gibson  of  title. 
The  utmost  effect  that  can  be  given  to  it  is,  that  of  a  lien  in  the  nature  of  a  mort- 
gage. 2d.  That  the  title  could  not  pass  by  the  trust  sale,  made  in  Mississippi, 
because  that  trust  sale  cannot  be  taken  as  a  foreclosure  of  mortgage.  The 
mortgage  must  be  foreclosed  according  ta  the  laws  of  this  State,  in  order  to  ex- 
tioguish  Gibson^ s  title.  3d.  The  purchaser  from  Gibson,  J.  F.  Stewart,  after 
the  execution  of  the  deed  of  trust,  but  before  the  sale  made  by  Ayres,  the 
trustee,  acquired  a  right  iu  the  land  that  could  not  be  affected  by  the  trust  sale, 
to  which  he  was  not  a  party. 

What  effect  then  has  a  deed  of  trust,  when  construed  by  the  laws  ef  this 
State  ?  Contracts  in  relation  to  their  substance,  are  either  principal  or  acces- 
sory. The  contract  of  sale  is  a  principal  contract,  by  which  one  gives  a  thing 
for  a  price,  the  other  gives  the  price  to  have  the'  thing  itself.  C.  C.  art.  2414. 
The  accessory  contract  assures  the  performance  of  a  principal  contract,  such  as 
Boretyship,  mortgage,  or  pledge.  C.  C.  arts.  1760,  1764.  It  does  not  transfer 
the  thing  itself  upon  which  it  operates^-it  only  gives  a  right  upon  it.  A  mort- 
gage is  a  right  granted  to  a  creditor  over  the  property  of  his  debtor,  for  the  se- 
curity of  his  debt ;  and  gives  him  the  power  of  having  the  property  seized  and 
soki,  in  default  of  payment.  C.  C.  art.  3246.  It  assures  the  performanee  of 
the  principal  contract.  Testing  the  deed  of  trust  by  these  provisions  of  the 
Code,  it  will  be  found  not  to  be  a  sale,  either  absolute  or  conditional.  The  con- 
tract is  not  a  principal,  but  an  accessary  one.  The  utmost  efl^ct  that  can  be 
given  to  it  is,  that  of  a  mortgage  right  in  favor  of  Winter,  the  cestui  que  trust. 
If  no  title  passed  from  Gibson  at  the  date  of  the  deed  of  trust,  it  is  equally 
clear  that  none  passed  by  the  trust  sale,  made  in  Mississippi,  on  the  2ist  of 
December,  1840. 

We  contend,  that  the  act  of  the  trustee  in  making  the  sale  in  Mississippi, 
cannot  be  taken  for  a  foreclosure  of  the  mortgage.  Admitting  that,  if  the  land 
had  been  situated  in  Mississippi,  the  trust  had  been  well  executed,  according  to 
the  laws  of  Mississippi,  still,  as  the  land  was  situated  here,  where  the  contract 
was  to  have  its  eftect,  and  the  contract,  by  our  laws,  being  an  accessary  one,  the 
mortgage  must  be  foreclosed,  and  the  right  acted  upon  by  our  courts.  If  our 
laws  give  to  the  instrument  the  effect  of  a  mortgage,  then  the  incidents  follow :  it 
mast  be  recorded  as  a  mortgage,  and  foreclosed  as  a  mortgage,  in  the  manner 
known  to  our  laws. 

Two  positions  are  relied  on  by  the  appellee,  to  sustain  his  title  under  the 
deed  of  trust :  1st.  That  such  trusts  are  naked  trusts,  not  prohibited  by  the 
Code.  2d.  That  the  deed  of  trust  can  be  assimilated  to  a  nnandate.  It  may 
be  admitted  that  naked  truats  are  not  directly  prohibited  by  the  Code.  Neither 
are  executory  devises  prohibited  by  the  Code  directly,  eo  nomine  ;  yet  they  are 
substitutions,  and  under  that  name  are  prohibited.     C.  C.  art.  1507.    The  late 
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Sapreme  Court  were  frequently  called  upon  to  act  upon  deeds  of  trust,  eze* 
cuted  in  other  States.  Morgan  et  al.  v.  Their  Creditors.  Mathurin  v.  Livavr 
dais.  Hope  v.  The  State  Bank.  Malone  v.  Barker.  Jordan  v.  Black.  6  N. 
S.  392.  4  La.  215.  1  Rob.  575.  2  Rob.  369.  In  all  these  cases,  the  con- 
tracts creating  the  trusts  were  executed  in  other  states,  and  the  only  point  the 
court  was  really  called  on  to  decide  was,  whether  contracts,  being  valid  by  the 
laws  of  the  state  where  made,  were  not  to  be  held  equally  valid  here,  as  to 
property  brought  here  subject  to  the  tnist.  The  court  recognized  the  validity 
of  such  title  as  the  trustee  had  under  the  laws  of  the  state  where  the  deed  was 
executed,  when  claiming  the  property  here,  for  the  purposes  of  the  trust. 

But  can  the  deed  of  trust  be  assimilated  to  a  mandate  ?  It  is  of  the  nature 
and  essence  of  a  mandate  to  be  revocable.  C.  C.  art.  2945,  et  seq.  It  will  be 
difTicuU  to  make  the  deed  of  trust  in  question,  fall  into  this  category  of  contracts. 
If  it  should  be  assimilated  to  a  mandate,  then  we  say  the  power  was  revoked : 
Ist.  By  the  suit  instituted  by  GHbson,  in  the  parish  of  Carroll,  on  the  21st  of 
October,  1839,  to  vacate  the  deed  of  trust.  2d.  By  the  sale  ef  the  land  by 
Gibson,  the  principal,  on  the  13th  of  November,  1839,  to  Stewart.  The  deed 
was  recorded  on  the  15th  of  November,  1839.  Ayres  made  the  sale  to  Ricks^ 
on  the  21st  of  December,  1840,  by  virtue  of  a  power  of  attorney,  executed  ea 
the  10th  of  February,  1838. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  question  presented  by  the  facts  of  this  case  relates  to 
the  legal  efieet  of  a  deed  of  trust,  executed  in  the  State  of  Mississippi,  and  re- 
corded in  the  parish  of  Carroll,  where  the  land  in  controversy  is  situated.  The 
date  of  the  deed  is  the  10th  of  February,  1838,  and  of  the  record  the  27th  of 
March  following.  It  appears  by  the  certificate  of  the  parish  judge,  to  have 
been  recorded  in  the  book  of  deeds  so  called.  The  deed  of  trust  purported 
to  convey  to  the  trustee  this  tract  of  land,  with  a  large  quantity  of  land  and 
negroes  in  the  State  of  Mississippi,  in  order  to  secure  the  payment  of  a  large 
debt  due  by  the  grantor  to  a  third  person,  Thacker  W.  Winter^  of  Mississippi ; 
and  on  default  made  by  the  debtor,  in  confermtty  with  the  conditions  of  the 
deed  of  trust,  the  trustee  sold  this  land  at  public  auction  in  the  town  of  Vicks- 
burg,  and  the  plaintiff,  Ricks^  becan>e  the  purchaser.  The  deed  te  him  bears 
date  the  21st  of  December,  1840,  and  was  recorded  in  the  parish  of  Carroll,  on 
the  2d  May,  1842.  After  executing  this  deed  of  trust,  Oibson,  the  grantor, 
sells  the  same  land  before  a  notary  public  in  the  parish  of  Madison,  en  the  131  h 
November,  1839,  to  the  late  James  F.  Stewart.  The  act  was  recorded  in  Car- 
roll two  days  afterwards.  The  purchaser  under  the  deed  of  trust  is  the  plain- 
tlfl,  and  the  cumtor  of  the  succession  of  Stewart  is  defendant,  both  claiming 
the  title  to  the  land;  the  former  had  judgment,  and  the  defendant  has 
appealed. 

The  validity  of  the  sale  to  Stewart  is  said  to  have  been  impossible  by  reason 
of  the  deed  of  trust,  which  bad  been  previously  executed  by  the  owner  of  the 
land,  and  the  subsequent  bond  fide  purchase  under  it  by  the  plaintiff  ie  said  to 
create  a  complete  adverse  title  in  him,  superior  to  that  acquired  by  Stewart. 
The  parties  were  all  citizens  of  Mississippi,  and  the  contract  and  its  obligations 
have  been  considered  in  argument  with  reference  to  the  laws  of  that  State ;  and 
its  effect  and  validity  under  our  own  laws  has  also  been  carefully  examined  by 
counsel. 

In  the  Stato  of  Mississippi  a  court  of  equity  would  hold  the  deed  under  con-- 
sideration  to  be  a  mere  mortgage,  with  a  power  of  foreclosure  out  of  court.  It 
must  be  conceded  that  the  effect  of  this  deed  must  be  determined  under  the 
laws  of  Louisiana  (Civil  Code,  art.  10) ;  and  the  counsel  for  the  plaintiff  hfta 
contended*that  there  is  nothing  in  the  instrument  which  conflicts  with  them, 
that  the  power  to  sell  given  to  tho  trustee  is  valid  as  an  ordinary  mandate,  and 
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DO  judicial  proceeding  Is  necessary,  under  our  law,  to  divest  tlie  title  of  the        Ricxg 

Vm 

mortgagor.  Ooodjuch. 

If  the  deed  of  trust  be  considered  as  an  ordinary  mandate  it  must  be  taken 
88  reroked  by  the  sale  to  Stewart,  and  the  record  of  that  sale  was  notice  of  the 
hct.  But  we  cannot  assent  to  the  proposition  of  the  learned  counsel  that  an 
Bgreement  by  which  a  mortgagee  is  authorized  to  sell  mortgaged  property  extra- 
jadicially,  is  valid  under  our  laws.  Whatever  may  be  the  validity  of  such  an 
agreement  between  the  parties,  so  far  as  the  rights  of  third  persons  are  con- 
cerned, we  think  it  would  be  without  efiect.  It  is  true,  as  stated  by  the  counsel 
for  the  plaintiflf,  that  under  the  roman  law  a  power  to  the  mortgagee  to  sell 
without  judicial  authority  would  have  been  valid,  and  a  sale  after  public  adver- 
tisements and  notice  to  the  debtor  made  under  the  forms  required,  would  have 
given  a  good  title  to  a  bond  fide  purchaser.  Droit  Remain,  par  Mackeldey,  § 
317.  But  with  our  by{N)thecary  system  the  validity  of  such  a  power  would  bo 
incompatible.  Troplonghas  given  his  views  on  this  subject  with  reference  to 
the  Code  Napoleon,  and  has  given  what  may  be  considered  a  history  of  the 
question  as  it  has  been  settled  in  the  jurisprudence  of  France.  They  are 
eqfiLftlly  applicable  to  the  Louisiana  Code,  and  we  consider  them  conclusive. 
Troploog,  Traits  des  Privileges  et  Hypoth6que8  (art.  2169),  no.  795. 

The  judgment  appealed  from  is  therefore  reversed,  and  judgment  is  render- 
ed in  iavor  of  the  defendant ;  and  it  is  decreed  that  the  land  in  controversy 
belong  to  and  make  port  of  the  succession  of  James  F.  SUtDart,  and  be  inven- 
toried; and  that  the  plaintiff  pay  the  costs  in  both  courts. 


Bailet  V4  Sims. 

Aa  appesi  mast  be  dhan\u€d,  where  the  jadgmeat  from  which  it  was  taken  was  not  final, 
Bor  aoch  a  one  as  ooald  caoae  an  irreparable  iiJQiy. 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J.     Thomas,  Snyder, 
and  Dupuy,  for  the  plaintiff.    Short  and  Sparrow,  for  the  appellant.    The 
judgment  of  the  court  was  pronounced  by 

King,  J.     In  1844,  the  present  plaintiff,  Bailey,  confessed  two  judgments  id 
iavor  of  Sims.     Large  payments  were  made  on  account,  which  were  imputed  by 
the  creditors  to  the  entire  extinction  of  one  of  the  judgments  and  the  partial  ex- 
tioction  of  the  other.    Under  the  judgment  which  was  only  partially  satisfied, 
Sims  issued,  in  1847,  a  ^m  facias  for  the  unpaid  residue,  in  virtue  of  which,  a 
seizure  was  made ;  Bailey,  thereupon,  instituted  this  suit  to  enjoin  the  execu- 
tion of  the  writ,  and  to  annul  the  two  judgments.    He  alleges  that  he  was 
induced  to  confess  the  judgments  by  the  fraudulent  representations  of  the  de- 
fendant; that  one  of  the  judgments  was  rendered  for  $150  more  than  was 
claimed  in  the  petition ;  and  that  he  has  paid  the  defendant  91S00,  in  a  drafl  on 
account  of  both  judgments,  for  which  no  credit  has  been  aUowed ;  and  finally, 
that  the  seizure  of  the  sheriff  was  excessive.    The  defendant  Sirns  opposed  to 
the  action  of  nullity  the  plea  of  res  judicata,  and  the  prescription  of  one  year. 
He  denied  that  the  plaintiff  was  entitled  to  any  other  credits  than  those  which 
had  been  allowed,  and  prayed  for  a  dissolution  of  the  injunction,  with  damages. 
A  third  party  intervened  in  the  suit,  claiming  to  be  the  owner  of  a  pan  of  the 
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Bailit       land  seized  by  the  sheriff,  and  prayed  that  the  sheriflT  should  be  enjoined  from 
BiMs.         selliog  the  property  of  which  he  claimed  to  be  the  owner,  and  for  damages  for 
the  wrongful  seizure. 

The  intervention  was  answered  by  the  defendant,  who  immediately  claimed 
a  trial,  the  cause  having  been  previously  fixed.  The  plaintiff,  however,  instated 
on  time  to  answer  the  intervention,  which  was  accorded  to  him,  and  the  cause 
was  thereupon  continued.  Previously  to  the  filing  of  the  answer  to  the  inter- 
vention the  judge  had  pronounced  upon  the  peremptoiy  exceptions  pleaded  by 
the  defendant  against  the  action  of  nullity,  sustaining  both,  but  reserving  for 
further  investigation,  and  future  decision,  the  questions  in  relation  to  the  alleged 
payment  of  $1 800  by  a  draft,  and  the  excess  of  $150  in  one  of  the  judgments 
confessed  over  the  amount  claimed  in  that  suit  Those  questions  being  left 
open,  the  injunction  was  not  dissolved.  The  judgment  upon  the  exceptions 
was  signed  by  the  judge.  The  defendant  has  treated  it  as  a  final  judgment, 
and  appealed.  He  prays  that  the  injunction  be  dissolved  with  damages.  The 
plaintiff  asks  for  the  dismissal  of  the  appeal. 

The  defendant  contends  that,  the  two  peremptory  exceptions,  which  were 
decided  in  his  favor,  determined  the  whole  matters  at  issue  between  the  parties, 
that  there  has  been  a  final  judgment,  and  that  the  injunction  should  have  been 
dissolved. 

The  whole  proceedings  show  that  that  the  judge,  as  well  as  the* parties,  con- 
sidered the  decision  upon  the  peremptory  exceptions  of  prescription  and  res 
judicata  as  a  preliminary  or  interlocutory  decree.  This  appears  from  the  facts* 
that  it  was  rendered  before  the  day  fixed  for  the  trialof  the  cause ;  that,  after 
it  was  rendered,  the  defendant  filed  an  answer  to  Uie  intervention,  and  insisted 
upon  proceeding  to  trial;  and  that  the  judge,  considering  that  the  cause  was  not 
fully  at  issue  between  all  the  parties,  granted  time  to  the  plain tiflf  to  answer  the 
intervention,  and  continued  the  cause.-  The  judge  evidently  intended  to  de- 
cide, and  in  reality  only  decided  upon  one  branch  of  the  case,  to  wit,  the  action 
of  nullity,  leaving  two  of  the  grounds  upon  which  the  injunction  was  claimed 
untouched,  and  expressly  reserving  them  for  future  investigation.  One  of  these 
grounds  at  least,  that  setting  up  a  payment  of  $1800,  was  not  covered  by  either 
of  the  exceptions  sustained,  as  far  as  appears  from  the  record  now  before  us ; 
and  if  the  allegations  of  the  plaintiff  in  relation  to  it,  should,  upon  the  final  hear- 
ing, be  sustained  by  proofs,  they  will  entitle  him  to  a  perpetuation  of  the  inj  auc- 
tion to  that  extent. 

The  judgment  appealed  from  is  not  final,  nor  is  it  an   interlocutory  decree 
which  may  cause  the  appellant  an  irreparable  injury. 

Appeal  dismiMsed* 


Lee  v.  Bennett  et  al. 

Facts  which  appear  in  the  record  only  from  a  itatement  in  the  opinion  of  the  inferior  Judge  that 
they  were  proved,  are  not  in  evidence.    The  evidence  itself  most  be  prodaced. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.     Thomas^  Snyder, 
Hnd^ovms,  for  the  plaintifl".    Bemiss,  for  the  appellants.    The  judgment 
of  the  court  was  pronounced  by 
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Kive,  J.     The  plaintiff  instituted  before  the  district  court  of  the  parish  of  Mad-  Lsb 

ison  two  suits  against  the  defendants  on  the  same  day,  in  each  of  which  a  different  Bbmritt. 
measure  of  relief  was  claimed,  although  both  grew  out  of  substantially  the  same 
acts  of  the  parties.  The  causes  appear  to  have  been  separately  tried  in  the 
lower  court,  and  different  testimony  to  have  been  offered  in  each.  They  were 
taken  under  advisement  by  the  district  judge,  who,  by  the  consent  of  parties, 
was  permitted  to  take  them  to  the  parish  of  Carroll,  for  decision.  No  order 
was  made  for  the  consolidation  of  the  suits,  the  judge,  however,  proceeded,  at 
chambers,  in  the  parish  of  Carroll,  to  render  one  judgment  for  both  causes, 
treating  the  two  as  one  suit.  He  commences  his  opinion  thus :  **  These  two 
causes  being  submitted  together,  and  only  one  judgment  to  be  given  for  both 
suits,  it  is,  by  reason  of  the  law  and  the  evidence  being  in  favor  of  the  de- 
fendants, ordered,  &c."  After  rendering  a  decree  in  favor  of  the  defendants, 
he  proceeds:  **And,  by  consent,  the  judgment  has  been  rendered  and  signed 
this  Nov.  15,  1847 ;  and  the  parties  hereto  are  privileged  to  appeal  therefrom 
within  fifteen  days  from  the  filing  of  this  judgment,  and  the  clerk's  entering  it 
on  the  records  of  the  court,  by  giving,  for  a  devolutive  appeal,  a  bond,  for  9100» 
and  for  a  suspensive  appeal,  for  $753." 

Both  parties  appear  to  have  been  dissatisfied  with  this  judgment.  On  the 
day  after  it  was  filed  with  the  clerk  of  the  court  for  the  parish  of  Madison,  the 
attorney  for  the  plaintiff  filed  a  motion  for  a  new  trial,  on  the  ground  that  it  was 
contrary  to  law  and  evidence,  and  that  there  was  no  consent  that  the  two  causes 
should  be  determined  together,  nor  that  a  judgment  should  be  rendered  in  eith- 
er of  them  which  should  become  final,  or  take  effect,  before  the  next  ensuing 
term  of  the  court  for  the  parish  of  Madison.  This  motion  was  made  during 
vacation,  and  has  never  been  acted  upon.  The  defendants  gave  an  appeal 
bond,  under  the  authority  of  the  judgment  itself,  within  fifteen  days,  and  have 
brought  the  transcripts  of  both  suits  before  us  in  one  record.  Upon  this  state 
of  facts,  the  plaintiff  has  moved  for  the  dismissal  of  the  appeal,  on  the  ground 
thit  it  has  been  taken  from  a  judgment  not  final. 

The  only  authority  upon  which  the  judge  proceeded  to  consider  the  two 
causes  as  one,  and  to  render  and  sign  at  chambers  a  final  judgment  determining 
the  matters  at  issue  in  both,  was  the  alleged  agreement  of  the  parties.    That 
agreement  was  not  in  writing,  and  is  not  before  us ;  we  only  learn  that  some  such 
ccunent  was  entered  into,  by  the  reference  made  to  it  in  the  opinion  of  the 
judge.    It  has  been  repeatedly  held  that  this  court  will  not  receive  as  evidence, 
&ctB,  which  do  not  otherwise  appear  in  the  record,  than  by  the  statement  of 
the  inferior  judge  in  his  opinion  that  they  were  proved.     The  evidence  itself 
most  be  produced.     Broussardv.  BroiLSsard,  19  La.  354.     The  foundation  of 
the  judges  authority  for  rendering  the  judgment,  was  an  agreement,  the  evi- 
dence of  the  making  of  which  should  have  appeared  upon  the  record.    In  the 
absence  of  such  agreement,  the  judgment  cannot  be  considered  final.     There  is 
nothing  before  us  to  show  that  the  parties  have  waived  any  of  their  rights* 
Under  these  circumstances,  the  judgment  can  only  be  considered  as  the  writ- 
ten opinion  of  the  judge,  which  can  only  become  final  on  being  read  and  sign- 
ed in  open  court.     The  appeal  is  premature,  and  must  be  dismissed. 

Appeal  dismissed* 
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Lagoste  v.  Bbntom. 

107  81T1  Preacription  being  governed  by  tbe  lex  fori,  where  an  instmment  exccoted  in  another  State 
is  negotiable  by  iU  laws,  bnt  not  negotiable  by  tbe  lawaof  this  State,  an  action  on  it  hero 
will  not  be  barred  by  the  prescription  establi^d  by  the  laws  of  this  State  for  negotiable 
iostraments.  Per  Curiam :  Where  certain  classes  of  contracts  are  enumerate  in  a  sta> 
tote  establishing  a  prescription,  a  contract  soed  upon  in  oar  courts  mast  be  declared  Co  bo 
within  or  witfaoot  the  atatate  according  to  the  character  which  onr  own  laws  attribute 
to  it. 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J.  Staey  and  Spar- 
row,  for  the  plaintiff.  Short,  for  the  appellant,  cited  Howai-d  and  Hatch- 
inaon's  Miss.  Dig.  pp.  373-4.  Story,  Confl.  Laws,  2d  ed.,  ss.  316,  366,  474. 
Tbe  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff  sues  as  receiver  of  the  assets  of  the  Bank  of 
Mississippi,  a  corporation  originally  chartered  under  the  name  of  the  Lake 
Washington  and  Deer  Creek  Railroad  and  Banking  Company.  The  action  is 
upon  an  instrument  in  writing,  in  these  words : 

<*  February  28tfa,  1838. 

**  Twelve  months  after  date  we,  or  either  of  us,  promise  to  pay  to  the  Lake 
Washington  and  Deer  Creek  Railroad  and  Banking  Company,  at  the  Banking 
House  in  Princeton,  eighteen  hundred  dollars,  for  money  loaned  to  A,  C.«  and 
J  Roberts t  at  the  rate  of  seven  per  cent  per  annum  from  date  until  paid. 

A.  C.  do  J.  Roberts, 
W.  M.  Benton, 
Danl.  Bradford.** 

The  defendant  pleaded  the  prescription  of  five  years.  There  was  judgment 
for  the  plaintiff,  and  the  only  question  presented  by  the  defendant  and  appel- 
lant for  our  consideration  is,  whether  the  prescription  of  five  years,  or  that  of 
ten  years,  is  applicable  to  this  instrument.  If  the  former  be  applicable,  the 
judgment  must  be  reversed ;  if  the  latter,  it  must  be  sustained.  By  the  statute 
of  Mississippi,  **  all  bouds,  obligations,  bills  single,  promissory  notes,  and  all 
other  writings  for  the  payment  of  money,  or  any  other  thing,  shall  and  may  bo 
assigned  by  endorsement,  whether  the  same  be  made  payable  to  the  order  or 
assigns  of  the  obligee  or  payee,  or  not;  and  the  assignee  or  endorsee  shall  and 
may  sue  in  his  own  name,  and  maintain  &ny  action  which  the  obligee  or  payee 
might  or  could  have  sued  or  maintained  thereon,  previous  to  assignment,'*  &c. 

The  obligation  having  been  made  in  Mississippi,  it  is  contended  by  the  ap- 
pellant that,  according  to  the  law  of  that  State,  it  was  assignable  by  endorse- 
ment ;  that  we  must  look  to  the  law  of  that  State  for  the  purpose  of  determin- 
ing the  character  of  the  obligation,  and  apply  the  rule  of  prescription  accord- 
ingly. On  the  other  hand  the  appellee  contends  that,  for  the  purpose  of 
prescription,  the  character  of  the  obligation  must  be  determined  by  our  laws. 

Before  deciding  the  point  in  dispute  it  is  proper  to  notice  the  character  of 
this  obligation  under  our  own  laws,  and  the  article  of  the  Civil  Code  by  which 
the  prescription  of  Hve  years  is  established.  The  instrument  is  not  a  promis- 
sory note,  nor  such  an  instrument  as,  if  made  in  Louisiana,  would  be  negotia- 
ble, or  transferrable  by  mere  endorsement  or  delivery.  It  is  not  a  promissory 
note,  because  not  payable  to  bearer,  nor  to  the  payee,  or  order;  consequently  it 
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does  not  fall  under  the  Gommercial  law.  Even  in  the  case  of  a  full  and  formal 
aflsi^ament  of  the  instrument,  the  assignee  would  not  become,  as  regards  the 
maimer  of  the  instrument  or  third  persons,  the  lawful  owner  of  it  until  notice 
given  to  the  debtor.  The  transferree  is  only  possessed,  as  it  regards  third 
persons,  after  notice  has  been  given  to  the  debtor  of  the  transfer  having  taken 
place.  And  if,  previous  to  notice  having  been  given  of  the  transfer  to  the  deb- 
tor, either  by  the  transferror  or  by  the  transferree,  the  debtor  should  have 
made  payment  to  the  transferror,  the  debtor  is  discharged.  Civil  Code, 
articles  2613,  2614.  It  is  therefore  obvious  that  such  an  instrument,  if 
made  in  this  State,  would  not  fiill  within  the  intendment  of  article  3605  of 
the  Code,  which  provides  **  that  actions  on  bills  of  exchange,  notes  payable  to 
order  or  bearer,  except  bank  notes,  those  on  all  effects  negotiable  or  transfera- 
ble by  endorsement  or  delivery  (tout  effet  n6gociable  ou  transportable  par  en- 
dossement  ou  par  simple  remise),  are  prescribed  by  &ve  years,  reckoning  from 
the  day  when  these  engagements  were  payable."  The  hiw  has  established  the 
prescription  of  ten  years  for  personal  actions,  as  the  general  rule.  Those  pro- 
visions of  the  Code  which  establish  lesser  terms  of  proscription  should  be 
restrained  to  the  particular  cases  which  they  regulate,  and  to  what  is  expressly 
included  in  their  dispositions.  We  are  of  opinion  therefore  that,  if  the  instru- 
ment in  question  had  been  made  in  this  State,  it  would  be  subject  to  the  pre- 
scription of  ten.  years.  See  Civil  Code,  art.  3506*  Whiting  v.  Prentice^  12 
Kob.  144.     Owen  v.  Holmes,  lb.  150. 

As  therefore  the  character  of  this  instrument  differs  according  as  we  apply 
to  its  interpretation  what  is  said  to  be  the  law  of  Mississippi,  or  the  law  of 
Louisiana,  which  law  are  we  to  adopt  in  deciding  the  plea  of  prescription. 
There  is  a  general  principle  which  has  been  so  frequently  recognized  by  the 
courts  of  this  State  as  to  be  now  beyond  dispute.     It  is  that  prescription  is  a 
question  affecting  the  remedy,  and  is  controlled  bytheZ^r^n.     The  rule  is 
not  peculiar  however  to  oui:  own  courts;  but  has  become  an  universal  one  in 
international  jurisprudence.    It  rests  upon  the  indisputable  right  which  every 
nation  has,  to  settle  for  itself  the  time  within  which  suits  shall  be  litigated  in 
its  own  courts.    From  this  general  principle  it  naturally  follows  that  the  mean- 
ing of  the  words  used  in  our  statute  of  prescriptions  must  be  interpreted  by 
ear  own  laws;  and  that  when  certain  classes  of  contracts  are  enumerated  in  the 
■tstote  establishing  a  certain  prescription,  a  contract  sued  upon  in  our  courts 
must  be  tested  by  our  own  laws  as  to  its  character,  and  be  declared  to  be  either 
within  or  without  the  statute  according  to  the  character  which  our  own  laws 
ittribute  to  it.     If  this  course  be  not  pursued,  prescription  is  no  longer  a  ques- 
tion appertaining  to  the  remedy  but  to  the  merits. 

We  think  the  case  of  the  Bank  of  the  United  States  v.  Donnally,  8  Peters, 
373,  an  authority  quite  applicable  to  the  present  controversy,  and  that  the  dis. 
tioction  which  the  counsel  for  the  defendant  endeavors  to  draw  between  that  case 
and  this  is  not  tenable.  In  that  case  it  is  true  that  the  instrument  was  not  per. 
haps,  under  the  statute  of  Kentucky,  a  specialty  or  sealed  instrument.  The 
•tBtnte  did  not  declare  that  such  an  instrument  should  be  deemed  a  specialty, 
but  only  that  it  should  be  put  on  the  same  footing  as  sealed  instruments,  and 
have  the  same  considention,  force,  effect  and  remedy  as  sealed  instruments. 
But  the  court  did  not  put  the  case  upon  that  ground,  but  said  that,  even  if  it 
were  admitted  that  the  promissory  note  then  in  controversy  was  a  specialty  by 
the  laws  of  Kentucky,  still  it  would  not  help  the  case,  unless  it  were  also  a  spe- 
cialty and  recognized  as  such  by  the  laws  of  Virginia.  For  the  laws  of  Virgi- 
nia must  govern  as  to  the  limitation  of  suits  in  its  own  courts,  and  as  to  the 
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Lacoitk  interpretation  of  the  meaning  of  the  words  used  in  its  own  statutes.  So  here, 
Bsiaofi.  under  the  authority  of  that  case,  the  plaintiff  may  well  say,  the  instrument  we 
sue  upon  may  be  by  the  laws  of  Mississippi  transferrable  by  endorsement  or  de- 
livery, but  the  laws  of  Louisiana  do  not  recognize  it  as  having  that  character, 
and  therefore  it  does  not  fall  within  the  class  of  instruments  which  the  Code 
enumerates  in  article  3505. 

We  do  not  consider  the  case  of  Donnally  as  resting  upon  a  mere  question  of 
the  form  of  the  action.  The  point  was  expressly  made,  that  the  note  was  a 
specialty  according  to  the  laws  of  Kentucky,  and  that  this  constituted  a  part  of 
its  nature  aad  obligation.  The  court  substantially  answered,  if  it  be  a  specialty 
by  the  laws  of  Kentucky,  yet  as  the  statute  of  Virginia  provides  that  all  actions 
of  debt  grounded  upon  any  lending  or  contract  without  specialty  shall  be  com- 
menced and  sued  upon  within  five  years  next  after  the  cause  of  such  action  or 
suit,  and  not  after,  your  claim  by  the  laws  of  Virginia  is  barred. 

Authority  and  principle  are  both  therefore  in  affirmance  of  the  judgment 
rendered  by  the  court  below;  and  we  may  remark  further,  that  the  rule  derives 
an  additional  recommendation  from  the  facility  it  affords  in  the  administration  of 
justice.  Our  courts  in  deciding  pleas  of  prescription  can  readily  determine  the 
character  of  an  instrument  by  applying  the  simple  and  familiar  tests  of  our 
own  jurisprudence,  but  would  be  exposed  to  frequent  perplexity  and  probable 
error,  if  required  to  expound  and  apply  the  rules  oi  a  foreign  jurisprudence 
or  legislation.  Judgment  affirmed. 


Yeatman  v.  Estill. 

Where  the  defend&nt  in  an  action  commenced  by  attachment  appears  on  appeal,  and  aaks 
that  the  jadgment  against  him  be  reversed,  an  intervenor  cannot  object  to  the  mode  in 
which  the  writ  of  attachment  wai  ezecated. 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J.  Stockton  and  SleeU^ 
for  the  plaintiff.  /.  Dunlap^  for  the  defendant.  Browder^  Thomas  and 
Snyder,  for  the  intervenor,  who  appealed.  The  judgment  of  the  court  waa 
pronounced  by 

EtJSTis,  C.  J.  This  is  a  suit  brought  by  attachment  against  the  defendant 
Estill,  an  absentee,  in  which  the  plaintiff  had  judgment.  An  intervention  was 
filed  by  Archibald  Woods,  in  which  the  debt  attached  was  claimed  under  an 
assignment  alleged  to  have  been  made  on  the  14th  of  April,  1841.  Judgment 
wos  also  rendered  against  the  intervening  party,  and  he  alone  has  appealed. 

We  think  tbe^ assignment  is  not  proved  according  to  the  terms  of  artitle  2613 
of  the  Code.  Under  the  evidence  we  do  not  feel  ourselves  called  upon  to 
review  the  decision  of  the  Supreme  Court  made  in  reference  to  this  article, 
and  article  3522,  §  23,  in  the  case  of  Flint  el  al.  v.  Franklin  et  aL  9  Rob.  209. 
The  intervention  was  properly  dismissed. 

It  is  no  longer  competent  for  the  intervening  party  to  object  to  the  mode  in 
which  the  writ  of  attachment  has  been  executed.  The  defendant  has  appeared 
on  tho  appeal,  and  asked  that  the  judgment  against  him  be  reversed. 

We  think  that  the  acknowledgment  of  the  defendant  has  relieved  the  notes 
from  the  prescription  of  five  yeai-s,  and  the  only  difficulty  in  our  minds  relates 
to  the  service  of  the  writ  of  attachment.    The  evidence  adduced  satisfies  us 
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that  the  bond  attached  belonged  to  Estill,  and  therefore  we  consider  the  Dis- 
trict Court  had  jurisdiction  to  proceed  to  jadgment  against  him.  There  was 
no  application  in  the  court  below  to  have  the  attachment  dissolved,  and  the 
judgment  of  the  District  Court  was  not  asked  on  the  plea  to  the  jurisdiction 
made  by  the  curator  ad  hoc.  There  has  been  no  assignment  of  error  in  this 
court.  As  the  case  stands  bbfore  us,  the  judgment  must  be  affirmed.  C.  P. 
888, 890,  ct  seq,  •  Judgment  affirmed. 
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Lee  v.  LacostBit 

• 

When  a  suit  ii  broogbt  on  a  note  it  need  not  be  annexed  to  the  petition.  Act  of  7  April, 
1836,  sec.  S.  Bat  if  not  annezred  the  defendant  may  pn^  oyer,  and  have  it  ^rodaced  in  a 
reajonable  time. 

The  statement  in  a  petition  that  a  note  on  which  the  action  ia  bnmght  ki  made  a  part  of  the 
petition,  when  in  tmth  the  note  was  not  ffled  at  Ae  time,  it  mere  sarplaaage. 

APPEAL  from  the  District  Court  of  Concordia,  F.  H.  Farrar,  J.  T.  P. 
Farrar^  for  the  plaintiff.  Thomas  and  Snyder,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  defendant  being  sued  on  two  promissory  notes,  subscribed 
by  a  commercial  firm  of  which  he  was  a  member  at  the  time,  filed  the  following 
dilatory  exceptions :  1st.  That  he  speaks  the  french  language  as  a  mother 
tongue,  and  the  petition  is  drawn  alone  in  english ;  and  that  an  imperfect  copy 
of  the  petition  in  engfish  alone  was  seized  upon  him.  2d.  That  the  petition 
expressly  states  that  the  notes  sued  on  are  made  a  part  of  it,  and  that  they  were 
not  included  in  the  copy  served  upon  him.  The  court  below  having  overruled 
these  exceptions  the  defendant  failed  to  answer,  and  a  judgment  by  default  was 
entered  against  him,  which,  on  proof  of  the  obligations,  was  made  final.  The 
defendant  appealed. 

The  petition  fulfills  the  requisites  of  art.  173  of  the  Code  of  Practice. 
It  describes  minutely  the  notes  sued  on,  and  leaves  no  doubt  as  to  the  object 
demanded.  Art.  175  of  that  Code  expressly  provides  that,  when  a  suit  is 
broQght  upon  a  note  of  the  defendant,  the  note  need  not  be  annexed  to  the 
petition ;  and  the  only  right  it  gives  to  the  defendant,  when  it  is  not  annexed,  is 
to  pray  oyer  of  it,  and  to  have  it  produced  within  a  seasonable  time.  The 
Btttement  that  the  notes  were  made  a  part  of  the  petition,  when  in  truth  they 
were  not  filed  at  the  time,  was  mere  surplusage. 

On  the  other  ground,  we  are  not  prepared  to  say  that  a  non-resident,  acci- 
dentBdly  found  here  and  served  with  process,  could  avail  himself  of  an  exception 
intended  for  the  benefit  of  that  part  of  the  popukition  of  the  State  speaking  the 
frsnch  language  as  a  mother  tongue.  But,  admitting  that  he  could,  it  is  proved 
that  the  defendant  is  of  french  parentage  ;  that  he  was  born  in  New  York,  and 
educated  in  France ;  and  that  he  speaks  english  at  least  as  well  as  french.  One 
of  the  witnesses  says  that  french  is  so  much  his  mother  tongue  that  it  can  be 
detected  in  speaking  english.  Another  witness  swears  that  there  is  nothing  in 
him  to  indicate  a  frenchman.  This  evidence  does  not  satisfactorily  establish 
the  specific  fact  alleged,  that  french  is  the  mother  tongue  of  the  defendant.  On 
the  contrary,  the  fact  that,  after  being  educated  in  France  and  having  gone 
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Leb  there  fi-om  New  York  at  the  age  of  10  or  12  years,  he  speaks  eDgfish  as  well 

Laoostb.      ^  french,  raises  a  very  strong  presumption  that  english  is  the  first  language  he 

spoke.     Persons  learning  it  at  an  advanced  age  seldom  acquire  it  so  perfectly. 

We  cannot  say  that  the  judge  erred  in  overruling  the  exceptions,  and  we  are 

satisfied  there  is  no  error  in  the  judgment  appealed  from. 

Judgment  agirvied. 


Crowley  et  al.  v.  Parish  of  Concordia. 

Where,  Qnder  an  ordiDance  of  the  police  jory,  an  inspector  of  roads  and  levies  of  the  pariah 
•  abjudicates  to  a  party  the  oonatraction  of  a  lev^e  ibr  a  certain  sum,  and  the  adjudication 
containa  no  stipulation  that  the  contractor  shall  look  to  the  land,  or  to  its  owner,  Utt  pay- 
ment, and  it  is  not  shown  that  sach  was  the  understanding  of  the  parties,  the  parish  will  be 
bound  for  the  price  of  its  construction.    C.  C.  1952. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J.    Froat,  for  the 
plaintiffs.    Stacy  and  Sparrow,  for  the  appellants.     The  judgment  of  the 
court  was  pronounced  by 

Ros  T,  J.  The  plaintiffs  claim  from  the  parish  of  Concordia  (he  sum  of  8433, 
for  this :  that  under  an  ordinance  of  the  police  jury,  one  of  the  inspectors  of 
the  roads  and  levees  of  that  parish  adjudicated  to  them  the  construction  of  a 
lev6e  for  this  sum,  and  that  the  work  was  executed  according  to  contract,  and 
received  by  the  inspector.  The  defendants  resist  the  claim,  and  allege  that, 
if  they  are  bound  at  all,  the  plaintiffs  have  no  recourse  against  them,  until  the 
remedies  which  the  law  and  the  ordinances  of  the  police  jury  give  them 
against  the  land  on  which  the  lev6e  Was  constructed,  and  against  the  owner 
thereof,  are  exhausted.  There  was  judgment  for  the  plaintiffs,  and  the  de- 
fendants appealed. 

The  terms  of  the  adjudication  are,  that  the  plaintiffs,  being  the  lowest  bidders, 
became  the  contractors  to  make  the  lev6e  at  the  rate  of  $2  62;!  per  rod,  and 
that  the  sum  due  them  should  be  ascertained  and  computed  by  measurment* 
when  the  lev6e  was  finished  and  completed.  This  adjudication  was  made  by 
the  proper  parish  officer.  It  contains  no  stipulation  that  the  plaintifls  should 
look  to  the  land,  or  to  its  owner,  for  the  payment;  and  nothing  in  the  record 
shows  this  to  have  been  the  understanding  of  the  parties.  The  adjudication, 
as  it  stands,  can  be  viewed  in  no  other  light  than  as  a  contract  between  the  plaiQ^ 
tiffs  and  the  police  jury,  to  make  the  lev^e  for  the  stipulated  price.  If  the 
mode  of  payment  was  to  be  peculiar,  the  plaintiffs  ought  to  have  been  informed 
of  it,  and  it  should  have  been  inserted  in  the  contract.  Things  left  doubtful  in 
agreements  are  always  interpreted  against  him  who  has  contracted  the  obliga' 
tion.    C.  C.  art.  1952. 

It  is  in  evidence,  that  the  land  has  since  been  sold  for  taxes,  and  that  the 
owner  resides  out  of  the  parish.  Nothing  short  of  an  express  agreement^ 
would  justify  us  in  subjecting  the  plaintiffs  to  the  harassing  litigation  which  the 
other  remedies  would  entail  upon  them. 

Judgment  affirmed. 
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The  SfATB  V   Cooper  ct  aL 

Wbcre  a  Jadgment  has  been  rendered  againit  one  who  had  executed  a  ix>nd  io  appear 
and  knawef  a  <;riininal  charge,  and  iigainat  hia  sarety,  hot  It  does  not  appear  from  the  jodg- 
ment.  nor  any  part  of  the  record,  that  the  accused  wlu  called  apon  his  bond  to  answer  the 
cfaar^,  nor  that  the  jadgment  was  rendered  for  the  amonnt  of  a  bond  or  in  oonaeqaence  of 
its  forfeiture,  and  no  bond  was  produced  on  the  triali  the  judgment  must  be  reversed.  A 
Yilid  judgment  could  only  have  been  rendered  upon  the  production  of  a  bond  in  a  form 
which  made  full  proof  of  itself,  or  tipoii  proof  of  its  execution. 

APPEAL  from  the  District  Court  of  Teoaiur,  Sdby,  J.  No  comdel  appear- 
ed for  the  State.  T.  iV.  Peirce  and  Walker,  for  the  appellants.  The 
jadgment  of  the  court  was  pronounced  by 

Kino,  J.  Cooper  gave  a  irand  to  appear  and  answer  to  a  criminal  charge 
preferred  against  him,  with  Walker  as  his  surety.  At  a  subsequent  term  of  the 
eonrtf  Cooper  was  called  at  the  court-house  door,  and,  having  failed  to  appear,  a 
jodgment  in  soUdo  was  rendered  against  him  and  his  surety  for  ^00,  from 
which  the  latter  has  appealed. 

It  does  not  appear  from  the  Judgment,  dor  ariy  other  part  of  the  record,  that 
the  defendant  was  called  upon  his  bond,  or  to  answer  to  the  charge  preferred 
against  him,  nor  fhat  the  judgment  was  rc^ndered  for  the  amount  of  a  bond,  or 
in  consequence  of  the  forfeiture  of  its  conditions.  A  bond  has  been  transcribed 
into  the  record,  but  from  the  statement  of  facts  prepared  by  the  counsel  on  be- 
half of  the  State  add  of  the  appellant  it  appears  that  the  bond  was  not  produced 
CD  the  trial,  nor  offered  in  evidence.  As  copied  into  the  record,  it  does  not  pur- 
port to  have  been  entered  into  before  the  courts  nor  to  have  been  received  by 
the  clerk,  nor  to  have  been  executed  in  the  presence  of  witnesses. 

A  valid  judgment  could  only  have  been  rendered  upon  the  production  before 
the  judge  of  a  bond  In  a  form  which  made  full  proof  of  itself,  or  upon  making 
proof  of  its  execution.  The  judgment  appears  to  have  been  rendered  without 
testimony,  and  must  be  reversed* 

It  is  therefore  oidered  that  the  judgment  of  the  District  Court  be  reversed. 
It  is  farther  ordered,  that  there  be  judgment  against  the  plaintiflT  as  in  ease  of 
Bon-sait* 


Th£  New  Orleans  Canal  and  Banking  Comfat^y  v»  s  as! 

Cariuel  et  al.  m  aogl 

Aa  affidarit  by  a  party  that  *'  the  facts  and  allegations  stated  and  set  forth  in  the  foregoing 
petition,  which  according  io  his  belief  render  an  injunction  necessary,  are  true  to  the  best 
of  his  knowledge  and  belief,''  is  insuflScient  to  sustain  an  ii^onction. 

APPEALi  from  thd  District  Court  of  Madison,  Selby,  J.     Garland  and 
Bradford,  [for  the  appellants.    Stacy  and  Sparrow,  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

£asTis,  C.  J.     This  case  has  been  presented  for  our  consideration  on  two 
points,  one  of  which  wo  can  only  notice  on  this  appeal.    The  district  judge 
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Niw  ORLK4N8  Overruled  a  pl^a  of  res  judicata  made  by  the  defendants.    This  decision  we  can 
B^iKivo^Cou-  ^^^y  review  on  an  appeal  from  the  final  jndgmentL    He  also  dissolved  the  io- 
FART         junction  on  the  groand  of  the  insufficiency  of  the  affidavit,  and  amerced  the 
OAftaiiL.-     plaiotiffii,  and  their  suroty,  in  damages ;  and  the  plaintifls  have  appealed. 

The  affidavit  is  clearly  defective  in  an  essentia]  point,  and  we  think  the  judge 
did  noC  eiT  in  dissolving  the  injunction ;  but  we  think  the  allowance  of  damages 
is  premature,  and  we  reserve  the  right  to  afford  the  appellees  a  property  in- 
demnity should  their  cause  on  its  merits  entitle  them  to  it 

The  judgment  dissolving  the  injunction  is  therefore  affirmed,  but  without 
damages,  resenving  the  question  for  the  final  decision*  of  the  cause,  as  to  the 
damages.  The  judgment  being  reversed,  the  appellees  must  pay  the  costs  of 
this  appeal. 


New  Orlsaxs  and  Carrollton  Railroad  Company  v*  Hood. 

Where  the  record  of  appeal  is-  not  filed  within  three  jodiciaUdtyi  after  the  reiam  day,  and 
no  exteniion  of  time  has  been  obtained,  the  appeal  must  be  diBmimed,  if  required  by  the 
appellee.    C.  P.  586, 590. 

APPEAL  from  the  District  Court  of  Carroll,-  Copley^  J.-     Browdtr  and 
Blackhumj  for  the  appellants.     Wdlson  and  Dupay,  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

Kiifo,  J.    The  pppellee  has- moved  to- dismiss  this  appeal,  on  the  ground  thaf 
the  transcript  was  not  filed  within  three  judicial  days  after  the  return  day. 

The  appeal  was  made  returnable  on  the  second  monday  of  February,  1848; 
which  was  the  14th  day  of  the  month.  The  court  was  in  session  on  the  14tfai 
16th,  16th  and  17th  days  of  the  month.  The  record  waa  not  filed  until  tho* 
31st.  No  extension  of  time  for  bringing  up  the  record  was  granted,  nor  applied 
for.  The  ap|)ellant  has  three  judicial  dvys  after  the  return  day«  within 
which  to  file  the  transcript.  If  he  permit  that  delay  to  expire  without  fiHng 
it,  or  attaining  further  time  for  briogiDgJt  up,  the  appellee  may  himself  bring^ 
up  the  record  and  insist  of  right  on  the  dismissal  of  the  appeal,  or  he  may 
claim  the  dismissal  if  the  transcript  he  filed  by  the  appellant  without  per- 
mission after  the  expiration  of  the  delay.  C.  P.  588,  590.  8  La.  206.  7 
La.  350.  6  Rob.  79.  The  motion  of  the  appellee  has  been  made  in-  time« 
and  must  be  sustained.  Appeal  dismissed* 


Lacey,  Attorney,  &c,  r.-  Newport,  Executor,  et  al. 

There  must  be  proof  of  the  existence  of  absent  heirv,  to  authorise  the  appointment  of  an 
attorney  to  represent  them.  In  the  absence  of  snch  proof  the  appointment  will  be  re- 
yoked,  as  illegal 

APPEAL  from  the  Court  of  Probates  of  East  Baton  Rouge,   Tessier^  J. 
Lacey f  hppeMant,  pro  se»    ^.  Af.  X)ttnn,  for  the  defendants,  cited  12  La. 
73.    The  judgment  of  the  court  was  pronounced  by 
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RosT,  J.  In  May,  1842,  Timotky  H.  Corcoran  made  an  olographic *iviU,  by  Laccy 
which  he  gave  the  sum  of  830,000  to  his  two  boos  by  name,  and  to  any  Hsfwnc 
other  children  which  might  lawfully  be  called  his  by  his  wife.  He  distributed 
the  remainder  of  his  property  between  his  wife  and  children,  who  were  then 
and  still  are  residents  of  this  State.  He  also  appointed  executors.  In  August 
following  he  wrote,  dated,  and  signed  what  he  termed  a  codicil  to  this  will,  by 
which  he  gave  $1,000  to  three  of  his  brothers  residing  in  Ireland,  and  made 
other  small  bequests.  He  died  shortly  after,  and  one  of  his  executors  applied 
for  the  probate  of  the  two  acts  of  last  will.  His  widow  opposed  the  .admission 
of  the  codicil  to  probate.  The  court  sustained  the  opposition,  and  adjudged 
the  second  will  to  be  null  and  void,  on  the  ground  that  the  Code  does  not  au- 
thorize  dispositions  mortis  causd^  by  codicil. 

After  the  rendition  of  this  decree  an  attorney  of  absent  heirs  was  appointed, 
who  institiited  these  proceedings  against  the  executor  and  the  widow,  for  the 
purpose  of  annulling  it,  and  of  causing  the  rejected  will  to  be  probated.  The 
defendants  excepted  to  the  action  on  the  ground  that,  there  were  no4diBeDt 
heirs,  and  that  the  appointment  of  an  attorney  to  represent  them  was  iUegal, 
and  shoald  be  revoked.  The  court  beUow,  having  sustained  the  exception,  not 
only  revoked  the  appointment,  but  went  on  to  decide  the  case  on  its  merits, 
and  maintained  the  judgment  annulling  the  will.    The  plaintiff  has  appealed. 

There  is  no  error  in  the  judgment  appealed  from  so  &r  as  the  exception  is 
involved.  Legatees  under  a  particular  title  are  not  heirs,  and  nothing  autho- 
rizes the  belief  that  the  legislature  intended  to  mukt  successions  with  the  ex- 
pense of  an  attorney  of  absent  heirs  in  cases  like  this.  In  the  case  of  Mix*8 
tthienl  heirs  v.  Mix^s  executor  and  legatees,  15  La.  66,  cited  at  bar,  we  do  not 
understand  the  court  to  say  that,  such  .an  appointment  would  be  authorised 
under  the  state  of  facts  presented  by  this  case.  Their  views  in  relation  to 
attorneys  of  absent  heirs,  «8  expressed  in  the  leading  case  of  Bobouam^s  heirs 
V.  Bobouam's  executor,  appear  to  us  incompatible  with  that  hypothesis.  12 
La.  73.  We  do  not  prejudge  of  course  the  right  of  the  foreign  legatees  to 
cause  the  second  will  to  be  probated.  They  are  strangers  to  whatever  has 
been  done,  and  cannot  be  affected  by  it.  That  part  of  the  judgment  which 
reaffirms  the  judgment  annulling  the  will  must  therefore  be  reversed. 

It  is  ordered  that  the  judgment  in  this  case,  so  far  .as  it  sustains  the  excep- 
tiott  of  the  defendants  and  revokes  the  appointment  of  attorney  of  absent  heirs, 
be  affirmed ;  and  it  is  further  ordered  that  the  remainder  of  the  judgment  be 
reversed  and  annulled,  as  having  been  rendered  without  proper  parties.  It  is 
farther  ordered  that  the  plaintiff  pay  the  costs  of  the  court  below ;  those  of 
this  appeal  to  be  paid  by  the  defendants  and  appellees. 


Williams  v.  Moranct  et  al. 

Where  mortgaged  property  is  in  poiaeBsion  of  the  mortgagor,  one  expressly  subrogated  to 
the  righta  of  the  mortgagee,  may  proceed  against  it  vi^  executive.  But  where  an  act  of 
moitgage  contains  no  claoae  de  nan  tUienando,  and  the  property  is  sold  by  the  mortgagor  to 
a  third  person,  neither  the  mortgagee,  nor  any  one  sabrogated  to  his  rights,  can  proceed 
agminst  it  by  order  at  seizure  and  sale.    The  creditor  most  resort  to  an  hypothecary 
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WjLltlAMS 

V, 


Wliero  an  act  traniferriiig  the  rigfata  of  a  mortgagee  and  aobrogatiDg  the  parcbaaer  thereto 
h^a  been  lost,  proof  of  jti  contents  caj^  .only  be  received  i^pon  shpwuig  a  previo^a  adye^ 
tizement  of  t)ie  losa,  and  tb^t  propfsr  meajiares  had  been  taken  to  repover  it.  C.  C. 
2258,  2259. 

APPEAL  from  the  District  Court  of  Madison,   Curry,  J.    Dunlap,  Stacy 
and  SjJarroWj  for  the  appellant.     No  coancii  appeared  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

Kiivo,  J.  WUltams  and  McMurtry  executed  a  mortgage  in  favor  of  Morant 
cy,  to  secure  the  payment  of  a  promissory  note  of  which  they  were  the  joint 
and  several  makers.  Upon  this  mortgage  Morancy  obtained  an  order  of  seieure 
and  sale,  but  desisted  from  executing  it  at  the  instance  of  Williams^  who  paid 
the  greater  pait  of  the  debt  Mrs.  Chaille  purchased  the  mortgaged  property, 
and  assumed  the  payment  of  the  debt  Co  Morancy,  After  her  death,  Slanfcrd, 
her  administrator,  paid  the  balance  remaining  due,  by  a  draft  upon  BriUon  4* 
Co.,  of  which  firm  Koonts  was  a  member ;  and,  at  the  request  of  Stanfordt 
Morancy  transferred  the  note  of  KoonU,  and  subrogated  the  latter,  as  is  alleg- 
ed, to  his  rights  under  the  judgment  in  the  executory  proceeding.  The  at- 
torney of  Koonts  issued  an  execution  on  the  order  of  the  seizure  and  sale 
obtained  by  Morancy^  and  in  the  name  of  Morancy,  for  the  whole  amount  of 
the  original  debt,  which  Williams  has  instituted  this  action  to  enjoin.  The 
injunetioo  was  perpetuated  for  the  amount  paid  by  WUliams,  but  dissolved  for 
the  amount  paid  by  Stanford  by  the  draft  upon  BriUon  if  Co.  From  this 
judgment  the  plaintiff  has  appealed. 

Interrogatories  were  propounded  to  Morancy,  who  in  answer  to  them  states 
that,  the  entire  debt  to  him  has  been  paid,  with  the  exception  of  the  oosts  in- 
curred in  the  executory  proceeding,  and  that  he  neither  ordered  nor  authorized 
the  issuing  of  the  execution. 

The  question  presented  is,  whether  KoonU,  in  virtue  of  his  alleged  subroga- 
tion, could  legally  proceed  to  execute,  in  the  name  of  Morancy,  the  order  of 
seizure  and  sale  obtained  <by  the  latter,  to  enforce  the  payment  of  the  balance 
remaining  due.    This  right  could  have  been  exercised  whHe  the  property  re- 
mained in  the  mortgagor's  ])ossession,  upon  showing  an  express  subrogatioB.  3 
Rob.  Rep.  3.    But,  in  the  present  instance,  after  the  order  of  seizure  and  sale 
w;bs  obtained  by  Morancy,  but  previous  to  the  alleged  transfer  and  subrogation, 
the  land  subject  to  the  mortgage  was  sold  to  Mrs.  Chaille,  and  belonged  to  her 
succession  at  the  date  of  the  transfer.    The  act  of  mortgage  contained  no  clause 
of  non-alienation.    Moranty  himself  could  not  have  proceeded  to  execute  his 
suit,  after  the  saleAe  Mrs.  Chaille,  hut  would  have  been  driven  to  his  hypothe- 
cary actio.n.    Koonts  acquired  no  greater  right  than  Morancy  possessed,  and 
consequently  could  not  have  proceeded  by  the  executory  process,  even  if  he 
had  made  proof  of  an  express  subrogation  to  the  mortgagee's  rights.     But  the 
proof  of  the  subrogation  is  defective.     AmoneU,  the  attorney  of  Koonts,  de- 
|M)ses  that  Morancy  transferred  the  judgment  to  Koonts,  with  a  subrogajtion  to 
ail  his  rights  in  relation  to  it,  for  the  unpaid  residue ;  that  the  witness  has 
searched  for  the  transfer,  but  has  been  unable  to  find  it.     The  foundation  of  the 
right  .of  Koonts  to  proceed,  even  if  the  property  were  still  in  the  possession  of 
the  mortgagor,  was  the  act  of  transfer  and  subrogation,  which  being  lost,  proof 
of  its  contents  could  only  have  been  made  upon  showing  a  previous  advertise- 
ment of  the  loss,  and  proper  measures  taken  to  recover  it.     C.  C.  2258,  2259. 

But  it  fnrther  appears  that,  the  claim  of  Koonts  has  bsen  prosecuted  in  the 
Probate  Court  against  the  dyecessiop  of  Mts*  ChaiLlc,  to  which  the  liuid  Jbie- 
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longed,  and  that  the  ]and  has  been  actually  sold  under  those  proceedings.  It 
has  not  been  explained  upon  what  principle  the  party  claims  to  subject  the  pro- 
perty a  second  time  to  the  same  mortgage. 

The  judgment  of  the  District  Court  is,  therefore,  reveraed.  It  is  further 
ordered  that  the  injunction  issued  in  this  case  be  maintained,  without  prejudice 
to  any  rights  that  G.  W,  Koonia  may  have  acquired  under  his  subrogntion  to 
the  rights  of  Morancy ;  the  appellee  paying  the  .costs  of  both  courts. 
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Williams 

r. 
MoRANcr. 


BXTTAILfi   9.   O^NeIL. 


Wbtn  in  aa  action  for  the  price  of  work,  alleged  in  the  petition  to  faaro  been  don«  nader  a 
▼crbal  oootnct,  defendant  aniwen  that  there  was  a  written  agreement,  which  he  aooezes 
to  hifl  answer,  and  plaintiff  4>n  the  lame  day  files  a  sopplemental  petition  declaring  that 
though  the  work  was  commenced  nnier  a  verbal  agreement  a  written  agreement  was 
Sttbseqaently  made  and  then  in  possession  of  defendant,  and  the  latter  goes  to  trial  witboot 
objecting  that  no  delaalt  bad  been  taken  or  issne  Joined  on  the  snpplemental  petition,  the 
sabstance  of  the  demand  not  beipg  changed  by  the  supplemental  petition,  and  there  being 
no  surprize,  the  informality  will  be  considered  ie  have  been  waived. 

X 

APPEAL  from  the  District  Court  of  St.  Tammany,  JoneSt  J.  /.  R.  Jones 
and  Childress,  for  the  phiintiflf.  A.  Hennen,  for  the  appellant.  The  case 
should  be  remanded  as  there  was  no  issue  joined  on  the  supplemental  petition, 
nor  any  answer  to  it.  1  Mart.  205.  2  Mart.  N.  S.  264.  2  Ann.  Rep.  352. 
The  judgment  of  the  court  was  pronounced  by 

SLIDEI.L,  J.  This  action  is  for  work  done  to  the  defendant's  vessel.  The 
original  petition  stated  the  agreement  of  the  parties  to  have  been  verbal.  The 
defendant  answered,  pleading,  among  ^her  matters,  that  there  was  a  written 
agreement,  which  he  annexed  to  his  answer.  On  the  same  day  upon  which  the 
answer  was  filed  the  plaintiff  filed  a  supplemental  petition,  alleging  that  although 
the  work  was  commenced  under  a  verbal  contract,  a  written  agreement  was 
subsequently  made,  and  that  it  was  in  the  possession  of  defe ndan t.  Its  production 
was  prayed  for.  An  agreement  was  made  in  writing  on  the  14th  May,  184G, 
appointing  the  first  monday  in  June,  1846,  for  the  trial  of  the  cause.  Thd 
defendant's  answer  and  the  supplemental  petition  were  f^ed  on  the  3d  June, 
1846  ;  and  on  the  5th  June,  1846,  witnesses  were  examined  on  the  part  of  the 
plaintiff  and  defendant,  and  judgment  was  rendered  for  the  plaintiff. 

It  ie  now  assigned  as  error  by  the  defendant  that,  there  was  a  supplemental 
petition  filed,  on  which  the  case  was  fried,  and  judgment  given,  without  an  an- 
swer -filed  or  jss^e  joined  jupop  it.  We  ar.e  of  opinion  that  the  objection  is  not 
well  t^ken.  It  will  be  observed  that  the  substance  of  the  plaintiff's  demand 
was  not  essentiaOy  changed  ;  the  sopplemental  petition  being,  in  effect,  a  notice 
to  the  defendant  that  the  plaintiff  would  rely  in  support  of  his  claim  upon  written 
evideqce  in  possession  of  the  dofepdant,  and  e  call  for  its  production.  If  the 
defendant  after  producing  the  written  agreement  had  refused  to  go  to  trial  un- 
til a  default  taken,  or  issue  joined,  upon  the  sopplemental  petition,  we  are  not 
prepared  to  say  that  the  court  could  have  compelled  him  to  go  to  trial.  But  no 
Aocb  objcctiop  appears  to  have  been  made ;  it  is  evident  that  there  was  no  sur? 
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Battaile      prisBi  and  the  defendant  having  bad  a  fair  opportunity  to  niako  his  defence, 
O'Neic       cannot  now  escape  from  the  implied  waiver  of  a  mere  informality  which  has 
done  him  no  injury. 

Upon  tlie  merits  the  judgment  is  Bustaiaed  by  the  evidence. 

Judgment  affirmed, 

8  ^ 
47  886 
47   W 

^  W4,  Dblabigaerb  r.  Second  Municipality  op  New  Orleans. 

;  The  tnie«aafe  of  a  contract  may  be  shown  by  any  legal  evidence,  oral  or  written,  and  ibo 

104  469'  evidence  adduced  for  that  purpote  never  can  be  cttoaidered  aa  contradicting  the  act.  C.  C. 
"g-M  1888,  1884. 

105  1441  Corporations  will  xiot  be  held  rei^poDsible  lor  the  ersocB  of  their  agents  in  pleading,  or  in 
r~f^~fjgR  defending  aoita. 

To  support  the  exception  net  judicaUe  the  isaae  in  the  two  actioaa,  as  well  «■  the  parties, 

100   ^  most  be  the  same.  Saocessom,  or  ayam-cinue  of  the  parties  to  the  original  snit,  are  oonaid- 

»  '230  ered  as  having  been  parties  themselves,  where  their  lades*  have  been  acquired  since  the 

,113    464|  institotion  of  the  action  in  which  the  original  jadgment  was  rendered ;  aiUer,  if  aeqaired 

3     2301  before. 

H8     626  X  vendor  does  not  represent  the  puvchaser,  in  relation  to  real  rights  alienated  by  him.    He 

has  divested  himself  of  them,  and  cannot  dispose  ci,  nor  compromise,  them  in  any  way  to 
the  prejadice  of  the  porchaser,  by  whom,  or  against  whom,  all  actions  affecting  them  most 
be  brooght.    The  poABhaser  is  not  boond  to  intervene  tiioagh  he  may  have  knowledge  of 
the  proceeding. 
A  compromise  may  be  made  under  the  form  of  an  oneroos  dnnalaen ;  and,  in  sach  a  case,  it 

will  be  sabject  only  to  the  rules  applicable  to  commutative  contracts. 
Where  an  executor  compromiBes  a  claim  of  the  succession  without  having  been  authorised 
by  the  court,  tiie  heirs  alone  can  take  advantage  of  the  omission ;  and  it  is  incumbent  on 
them  to  do  so  when  they  take  the  seisin  of  the  succession  ftom  the  exeotor.  Per  Curiam  .* 
They  cannot  be  |permitted  to  receive  from  him  all  .the  property  which  the  compromise  had 
secured  to  them,  and  to  claim  more  afterwaids  on  the  ground  that  he  had  no  authority  to 
make  it. 
AAer  twenty  years  the  authority  of  an  agent  will  be  presumed. 
Where  a  ratification  is  not  express,  facts  must  be  established  fiom  which  it  necessarily 

results. 
The  sovereign  alone  has  the  right  io  change  the  destination  of  paUic  places. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.    Buchanan^  J. 
The  facts  material  to  a  correct  understanding  of  the  decision  in  this  case 
are  stated  in  the  opinion  infrd, 

R,  iV.,  and  A.  N.  Ogden,  for  the  plaintiff*  I.  The  sale  from  John  Chravier 
to  Peter  Delabigarre,  in  1804,  of  two -thirds  of  the  batture  in  front  of  the  fau- 
bourg St.  Mary,  embracing  the  loctu  in  quo,  is  a  valid  titie  to  the  phiintiff,  as  the 
daughter  and  heir  of  Delabigarre,  to  the  one-fourth  of  the  batture  she  now 
seekiB  to  recover.  II.  The  title  of  John  Chravier  cannot  be  conti-overted  by  the 
defendants,  because  it  has,  by  virtue  of  the  final  judgment  rendered  in  his  fa- 
vor against  the  corporation  of  New  Orleans,  the  authority  of  the  thing  adjudged, 
in  favor  of  the  purchasers  from  John  Gravier,  as  well  as  in  favor  of  himself  and 
his  heirs.  III.  Tlie  defendants  in  this  suit,  having  set  up  title  to  the  property 
under  the  plaintiff's  ancestor,  are  not  permitted  to  attack  that  title.  IV.  The 
title  set  up  by  defendants  in  their  answer,  being  a  donation  of  the  property  in 
1820,  executed  in  their  favor  by  the  executor  of  Delabigarre,  and  which  it  is 
conceded  he  had  no  authority  to  make  as  executor,  the  act  was  in  regard  to  tlie 
heirs  of  Delabigarre  an  absolute  nullity,  and  not  susceptible  of  being  rendered 
valid  by  ratification  or  voluntary  execution  on  the  part  of  the  heirs,  the  law 
expressly  requiring  that,  as  a  donation,  it  should  be  executed  by  the  heirs  them- 
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seWes  ID  legal  form.    V.  After  pfeadioe  title  under  that  act  as  a  doDation,  the  DatABiGAaai 

defeodants  cannot  be  permitted  to  withdraw  the  adraiasioD,  and  prove  that  the  «. 

act  was  a  compromise ;  nor  can  they  be  permitted  to  contradict  the  act  itself,  ^*™°,  ?fy  *'* 

and  show,  by  parul  evidence  or  by  presumrptions,  that  it  was  a  different  act  from  ^  ^ 

what  it  purports  to  be.     VI.  The  intrinsic  evidence  furnished  by  the  act  itself, 

as  well  as  the  established  facts  in  reenrd  to  the  previous  litigation  concerning 

the  batture  between  John  Gravier  and  the  corporation,  and  the  final  judgment 

against  them,  prove  that  the  act  was  not  a  compromise  or  transaction.     Vll.  If 

the  act  was  a  compromise,  the  executor  was  equally  without  authority  to  make 

it,  and  there  is  no  evidence  of  any  ratification  or  voluntary  execution  of  it  by 

the  heirs  of  Delahigarre :  and,  as  a  compromise,  in  view  of  the  final  judgment 

which  had  been  rendered  against  the  corporation,  it  was  in  substance  giving 

away  the  property  without  any  consideration.    VI II.  The  act  relied  on  by  the 

defendants  is  essentially  a  donation  inter  vivos,  and  irrevocable,  because  it  pur* 

ports  to  transfer,  and  does  transfer,  the  absolute  title  to  the  property ;  and  it  is 

not  therefore  a  dedication  te  public  use,  which  in  its  nature  does  not  transfer 

the  title  to  the  soil,  but  onlhr  the  right  to  its  use  as  long  as  required  by  the 

public  utility — **  the  naked  fee  always  remaining  in  the  owner  of  the  soil."    IX. 

If  viewed  as  a  dedicatioB  te   public  use,  it  is  still  conceded  that  the  executor 

had  no  right  to  make  it.    The  act  even  then  was  null,  without  the  signature  of 

the  heirs  of  Ifdahigarre,  and,  being  inr  the  form  of  a  donation,  could  not  be 

ratified  ;  but  in  whatever  light  it  be  viewed,  whether  susceptible  or  not  of  being 

ratified  an  J  confirmed,  there  is  no  evidence  thai  it  was  ever  confirmed  by  the 

heirs  of  Ddabigarre,  nor  are  any  subsequent  acts  shown  on  their  part  from 

which  their  assent  to  it  ean  be  even  inferred  as  probable,  much  less  he  said  to 

have  necessarily  resulted.     X.  As  to  the  dedication,  independently  of  the  act 

in  question,  resulting  trom  the  use  wbieh  the  public  have  had  of  the  batture, 

no  length  of  time  could  give  such  a  right,  unless  the  assent  of  the  owner  of  the 

soil  was  shown,  and  that  assent  ceuld  net  be  inferred  when  the  corporation 

claimed  and  exercised,  under  the  law,  the  right  ef  public  use,  independently  of 

the  will  of  the  owner.     XI.  The  municipality  are  not  invested  by  law  with  an 

arbitrary  discretion  to  give  or  withhold  tMr  consent  to  the  front  proprietors,  to 

reclaim  the  batture  belonging  to  them  outside  of  the  lev6e,  and  when  the  public 

interests  no  longer  require  the  use  of  the  whole ;  they  may  be  compelled  to 

surrender  to  the  front  proprietors  all  that  portion  of  it  which  is  no  longer 

needed  for  public  purposes.    XII.  Ther  evidence  furnished  by  the  resolutions 

ef  the  council  <^  ibe  municipality,  and  the  plans  cavsed  by  them  to  be  made, 

laying  the  batture  out  into  streets  and  sqaares  for  the  purpose  of  being  sold» 

entitle  the  plaintiflf  to  a  judgment  for  the  possession  as  well  as  the  title. 

Roselha,  for  the  appellants,  contended :    I.  That  the  act  of  1820  was  a  com- 
promise, and  not  a  donation  inter  vivos-    The  nature  ef  a  contract  does  not  de- 
pend on  the  name  which  the  parties,  through  ignorance  or  design,  may  have 
given  to  it.    *^A  donation  inter  vivos^^  says  the  Code,  art.  1454,  *'  is  an  act  by 
which  the  donor  divests  himself  at  present  and  irrevocab^  of  the  thing  given, 
in  fiivor  of  the  donee  who  accepts  it."     See  also  Pothier,  Donations  entre-vifii, 
8.  3,  art*  1.     Merlin,  Rep.  verbo  Donation,  sec.  1,  §r  1*     Here  tiie  mayor, 
aldermen,  and  inhabitants  of  New  Orleans  are  represented  in  the  contract  as 
the  nominal  donees ;  but  no  title  to,  or  ownership  of,  an^  part  of  the  batture 
was  transferred  to  them — it  is  converted  into  a  locus  publtetu*    If  the  contract 
were  a  donation,  the  public,  and  not  the  city,  would  be  the  doneea.    No  par- 
ticnlar  form  is  required  for  a  dedication  ef  property  to  public  use.     See  6  Pe- 
ters, 431,  498.    10  lb.  662.    6  Vermont  R.  355.    7  Harr.  part  2,  p.  135.    18 
La.  286.    II.  The  plaintifThas  ratified  the  act  of  Lafon,  as  executor,  in  making 
the  dedication.    11  La.  286;.    7  Mart.  N.  S.  143i    Dig.  1.  14,  tit^  6,  sec.  16^ 
Merlin,   Qu.  de  Droit,  verho  C'ompte-Courant,  sec.  l£     PaiUeir  on  article 
1985  of  Code  Napol6onv    III.  It  is  immaterial  to  enquire  whether    Oddie 
had   authority  to   represent  the  pkintiff  in  the  act  of  1820,   she  having 
since  ▼oluntarily  executed  that  contract.    See  Code,  art.  2252.    Code  Nap. 
1338.     Merlin,  Qu.  de  Droit,  verba  Minevr,  s.  3.    I^.  1.  27,  tit.  9,  s.  10,  14. 
Voet.  Com.  ad  Pand.  vol.  2,  p.  208.    Clack's  Comm.  on  the  Pandects,  vol.  33» 
p.  72,  et  scq.t  s.  1389.    Duraoton,  vol.  13,  p.  295,  no.  280.    Toullier,  vol.  5, 
p.  203,  no.  189.    The  argument  that  the  omission  of  Oddie  te  sign  the  act  is 
lata],  because  it  creates  a  defect  of  form,  rests  on  the  erroneous  notion  that  the 
contract  is  a  donation.    IV.  One,  in  whose  name  a  contract  has  been  made  by  a 
persoD  "v^ho  pretended  to  be  his  agent  but  who  was  not,  must  repudiate  the 
contract  as  soon  as  he  is  informed  of  it,  or  he  will  be  considered  as  having  rati- 
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DcLABioARRB  fiod  it.     Dig.  ].  14,  tir.  6.  IT  16.    7  Mart.  N.  S.  140.     Duranton,  vol.  13    noB. 

«•  264,  2G5.     Pothier,  Maodat,  dob.  29.  99.     V.  The  fact  of  the  pablic  having 

cipal^t"'^®®"  *°  undisturbed  possessioD  of  the  locus  in  quo^  without  opposition,  for  more 
than  twenty-five  years,  is  of  itself  sufficient  evidence  of  a  dedication  to  public  ' 
use.  6  Peters,  504,  512.  Best,  on  Presumptions  of  Law  and  Fact,  p.  134, 
137.  Shelford*8  Real  Property  Acts,  p.  55.  VL  The  claim  set  up  to  title  to 
the  property,  by  the  resolutions  of  the  Council  of  the  Second  Municipality  pro- 
posing to  sell  it,  cannot  impair  the  rights  of  the  public  to  it  as  a  locus  publicus. 
See  6  Peters,  507.  VII.  The  plaintiff  has  shown  no  title  to  the  strip  of  batture 
described  in  her  petition,  even  on  the  hypothesis  that  she  is  not  bound  by  the 
dedication. 

H,  A.  BttUardn  on  the  same  side.  I.  The  act  passed  before  Lavergne,  in 
1820,  in  form  of  a  donation,  but  with  onerous  conditions  on  the  part  of  toe  do- 
nors, in  the  nature  of  a  compromise  between  the  actual  |)ossessor8  of  the  bat- 
ture and  the  city  of  New  Orleans,  is  essentially  a  dedication  to  the  public  use 
of  the  property  which  formed  the  object  of  the  contract.  II.  Even  considered 
as  a  mere  donation,  it  has  all  the  solemnity  of  form  required  by  law,  having  been 
passed  before  a  notary  public  and  two  witnesses ;  and  the  objection  that  it  is 
null,  because  Lafim  was  not  authorized  to  represent  the  heirs  'of  Ddahigarrc^ 
does  not  go  to  the  form  of  the  act,  but  to  the  authority  of  the  person  assuming 
to  represent  the  plaintiff.  The  objection,  in  effect.  Is,  that  the  act  wants  the 
consent  of  the  plaintiflf.  If  the  objection  were  to  the  solemnity  of  the  act,  as, 
for  example,  that,  being  a  donation,  it  was  not  passed  before  a  notary  and  two 

^  witnesses,  I  admit  that  it  would  be  so  radically  null  that  it  could  not  be  ratified. 

In  such  a  case  the  consent  would  not  be  wanting,  but  that  consent  would  not  be 
given  in  the  form  required  by  law  for  the  validly  of  a  donation.    A  testament 
without  the  solemnities  regarded  by  law,  is  null  for  want  of  form  \  a  testament 
made  by  an  insane  person,  in  all  the  rigor  of  legal  solemoities.  Is  void  for  want 
of  capacity  to  consent,  or  make  a  testament.    When  the  nullity  is  a  radical  one, 
inherent  in  the  nature  of  the  contract  itself  as  illegal  and  forbidden  by  law,  or 
when  it  is  not  made  in  the  form  reouired  by  law,  it  cannot  be  fUade  good  by 
ratification ;  but  the  mere  absence  oi  an  original  consent,  by  a  person  author- 
ized to  give  it,  may  be  supplied  by  his  subsequent  consent.    There  is  no  evi- 
dence that  the  plaintilT  had,  at  the  date  of  the  act  of  1820,  accepted  the  suc- 
cession of  hdr  father.    The  e^te  was  represented  by  Lafon,  as  executor,  and 
be  signed  the  act  in  that  capacity.    If  the  heirs,  when  they  entered  upon  the 
estate,  had  contested  the  authority  of  Lafon  to  bind  thefn,  it  would  have  been 
Incumbent  on  us  to  show  his  {rawer  as  executor,  derived  from  the  will ;  bat 
when  the  heirs  expressly  recognize  his  acts,  they  admit  his  original  authority. 
They  accept  the  estate,  such  as  it  was  after  Lafon  had  closed  his  administration. 
III.  Plaintiff  has  executed  all  the  stipulations  and  engagements  contained  in  ther 
ilct  of  preteUded  donation,  by  leaving  the  Whole  property  open  to  public  use/ 
Without  opposition,  for  more  than  twenty-five  years,  and  by  protiding  for  the  pay- 
ment of  the  sums  agreed  upon  for  building  a  market-house,  and  has  thereby 
ratified  and  approved  the  acts  of  Lafon^  and  is  estopped  frotn  denying  his  au- 
thority.   IV.  But  it  is  contended  by  the  plaintiff  that,  her  property  is  no  lougei' 
required  for  the  use  of  the  public,  and  that  she  is  entitled  to  recover  it  and  con- 
vert it  to  heroWn  use ;  and,  as  evidence  of  the  fact,  she  relies  on  the  resolutions  of 
the  Council  of  the  Second  Municipality.  Admitting  that  the  accumulation  of  thc» 
battare  beyond  the  new  Iev6e  has  become  too  extensive  fof  convenient  public 
use,  it  by  no  means  follows  that  plaintiff  is  entitled  to  recover.    On  the  contra^ 
ry,  the  whole  being  an  accretion  to  the  ]ev6e,  v^hich  is  declared  by  the  act  to  b« 
a  iocxis  publicus,  partalies  of  the  character  of  the  principal.    The  levee  is  \t* 
revocabiy  dedicated  to  public  use ;  the  grantor  retained  no  species  of  interest  oi^ 
title  to  01*  in  it,  and  the  idea  that  the  plaintiff  and  her  associates  retained  what  they 
call  the  fee,  and  gave  only  the  use,  is  inconsistent  with  the  whole  tenor  of  the 
act  itself.    The  sovereign  alone  has  a  right  to  authorize  a  part  to  be  applied  to 
other  purposed,  when  no  longer  required  for  public  use.     The  act  contains  no 
I'esolutory  condition,  and  no  right  of  reversion.    All  places  dedicated  to  public 
Use  are  placed  extra  commerdum ;  they  cannot  be  alienated,  nor  appropriated  to 
private  uses.     De  Armas  y.  Mayor ^  6rc.,  5  La.  132.     The  whole  of  the  alluvi- 
on in  front  of  New  Levee  street,  has  oeen  formed  since  1820.     The  ground  on 
which  the  new  Iev6e  stands,  having  been  devoted  to  public  use,  without  res- 
ervation, and  constituting  as  it  did,  and  does  to  this  day,  the  bank  of  the  river,  tho 
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new  foi-mation  becftme  a  part  of  the  lev6e,  and  constituted  a  locus  publicus  Dilabigakbi 
equally  witb  the  lev6e  itself.  ^^-  ^^^, 

The  jadgment  of  the  court  was  pronounced  by  cirAUTT. 

RosT,  J.  This  is  a  petitory  action.  The  pkintiflT,  as  heir  and  sole  repre- 
8eotatt?e  of  Pierre  Delabigarre,  claims  the  undivided  fourth  of  a  portion  of  the 
alluvion  in  front  of  faubourg  St.  Mary,  which  was  a  source  of  fierce  litigation, 
sometimes  threatening  the  public  peace,  from  the  change  of  government  to  the 
date  of  the  conti-act  entered  into,  between  the  parties  in  possession  of  it  at  the 
time  and  the  city  of  New  Orleans,  on  the  20th  of  September,  1 820.  She 
avers  that  her  father  acquired  his  title,  on  the  20th  of  March,  1804,  from  Jean 
Gravier^  who  held  under  a  regular  chain  of  conveyances  from  the  original 
grantee ;  and  that,  by  subsequent  arrangements  with  the  kte  Edward  Living- 
ston,  who  owned  the  other  three  undived  fourtlis,  the  land  now  claimed  has 
been  ever  since  held  in  common  between  them.  She  finally  alleges  that  Mu- 
nicipality No.  Two  is  in  possession,  and  claims  title.  She  prays  that  the 
heirs  of  Livingston  be  made  parties  to  these  proceedings,  that  Municipality 
No.  Two  be  cited,  and  that  she  may  have  judgment  for  the  undivided  fourth 
part  of  the  batture  claimed.  She  farther  prays  for  a  partition  against  the  heirs 
of  Livingston^  for  a  writ  of  possession,  and  for  general  relief. 

The  widow  and  heir  of  Livingston  answered  that,  they  decline  taking  any 
part  in  the  litigatioj  now  pending  between  the  plaintiff  and  defendants,  and 
protest  against  having  their  rights  precluded  by  this  litigation ;  but  they  say  that 
if  the  court  should  order  a  partition  to  take  place  as  prayed  for  by  the  plaintifft 
they  have  no  objection  that  said  partition,  in  that  event,  should  be  made  on  the 
basis  and  in  the  proportions  alleged  by  the  plaintiff  to  be  the  true  basis  for  such 
partition. 

The  other  defendants  filed  a  general  denial,  and  opposed  to  the  plaintifif  the 
contract  of  the  20th  of  September,  1820,  signed  by  B.  Lafon,  executor  of  Pierre 
Delabigarret  by  which  it  is  alleged  that  the  entire  batture  in  front  of  faubonrg 
St.  Mary  was  given,  ceded,  and  conveyed  to  the  city  of  New  Orleans,  In  a 
supplemental  answer,  the  defendants  set  up  an  exclusive  title  in  themselves  to 
all  the  batture. 

The  Third  Municipality  here  intervened  opposing  the  pretensions  of  all  par- 
ties, for  the  purpose  of  preserving  its  legal  rights  under  the  contract  of  1820, 
and  the  act  of  division  of  1836. 

The  plaintiff  afterwards  filed  a  supplemental  petition,  alleging  the  nullity  of 
the  contract  of  1820,  on  the  ground  of  want  of  authority  in  the  executor  to 
make  iL  This  petition  farther  alleges  that  the  original  petition  erroneously 
states  that  the  portion  of  the  batture  therein  described  was,  at  the  time  of  .the 
death  of  her  father,  hekl  in  common  and  undivided  between  him  and  Edward 
Livingslonj  and  that  in  fact  the  said  Livingston  only  acquired  his  title  on  the 
3d  of  May,  1819,  from  the  heirs  of  Bertrand  Oravier,  The  plaintifif  farther 
alleges  that*  in  1807  or  1808,  the  title  under  which  she  claims  was  finally  ad- 
jadicated  upon  in  favor  of  Jean  Gravier  by  the  Superior  Court  of  the  Territo- 
ry of  Orleans,  in  a  suit  in  which  the  said  Jean  Gravier  was  plaintiff,  and  the 
i^yor.  Aldermen,  &c.  of  the  city  of  New  Orleans  were  defendants ;  which 
Jadgment  it  is  alleged  remuns  in  full  force,  and  caimot  now  be  questioned  by 
any  of  the  Municipalities. 

In  their  anawer  to  the  supplemental  patitioD,  the  defendants  generally  deny 
the  allegations  therein  contained,  and  further  answering  aver  that  the  act  re- 
ferred  to  in  the  supplemental  petition,  although  called  a  donation,  was  in  reality 
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Belabigabre  an  act  of  comprombe,  entered  into  between  the  riparian  proprietbra  and  tfatt 
BscoKD  Mum-  corporation  of  New  Orleans,  for  the  purpose  of  settling  the  conflicting  clainn 
oiPALirr.     to  the  batture  or  alluvion,  set  up  by  the  partibs  respectively.    That  said  com- 
promise is  binding  ontheplaintiflr,  having  been  frequently  recognized  and  ratified 
hj  her  since  its  dare ;  that  the  piece  of  ground  claimed  in  the  petition  is  a  public 
place,  over  which  the  respondents  have  the  right  of  administration. 

On  these* issues,  the  parties  went  to  trial.  There  was  a  judgment  in  fiivor 
of  the  plaintiff  on  the  question  of  titib,  and  the  defendants  took  a  devolutive 
appeal.  A  rule  was  subsequently  taken  by  the  plaintiff  upon  the*  defendants  to 
show  cause  why  she  should  not  immediately  be  put  in  possession  of  her  portion 
ef  the  batture,  which  according  to  the  plan  made  by  the  surveyor  of  the  Mu- 
nicipality, and  the  unanimous  opinion  of  the  City  Council  as  expressed  in  one  of 
their  ordinances,  is  no  longer  wanted  for  public  purposes.  This  rule  was  die- 
charged,  and  the  plaintiff  appealed'. 

A  great  portion  of  the  argument  of  the  counsel  on  both  sides,  has  been  di- 
rected to  the  investigation  of  the  nature  of  tBe^  contract  of  the  20th  of  Septem- 
ber, 1820 ;  the  plaintiff  insisting  that  it  was  in  fact,  what  it  purports  to  be,  a 
pure  and  simple  donation  inter  vivos^  null  for  want  of  form  as  well  as  for  want  of 
authority  in  Barthilemy  LafoUt  and  not  susseptible  of  ratification ;  the  defend- 
ants maintaining  that  it  was  a  final  compromise  of  all  the  difilculties  that  had  ex- 
isted till'then  in  relation  to  the  batture,  which  the  executor  may  have  been  ja- 
dicially  authorized  to  make  before  tHe*  acceptance  of  the  succession  by  the 
heirs,  and  which,  if  he  was  not  so  authorized,  the  plaintiff  lias  since  voluntarily 
executed,  and  otherwise- ratified  in  various  ways. 

It  is  necessary  to  a  proper  understanding  of  this  act  to  state  the  principal 
clauses  which  it  contains.  The  parties  of  the  first  part,  as  actual  possessors  of 
the  batture,  to  favor  the  public,  as  they  allege,  in  the  use  of  the  banks  of  the 
river  adjoining  the  batture,  and  to  facililate  the  communication  of  the  streets 
which  should  extend  to  it,  make  an  irrevocable  donation  inter  vivot  to  the  city  of 
New  Orleans,  represented  by  the  Mayor,  acting  on  that  occasion  under  the 
special  authorization  given  to  him  by  the  City  CouncQ,  a  copy  of  which  was  an- 
nexed to  the  act.  The  donation  includes :  1st.  All  that  portion  of  the  alluvion 
outside  of  the  line  of  the  new  levee  previously  established.  2d.  The  new 
lev6e  itself,  and  the  soil' upon  which  it  wa»  erected,  in  the  condition  in  which 
the  whole  would  be  found  after  the  lev6e  had  been  repaired,  augmented,  and'  a 
palisade  made  in  front  of  it  by  the  donors.  3d.  The  soil  necessary  for  the 
prolongation  of  all  the  streets  of  the  faubourg  to  the  new  lev6e.  4th.  So 
much  soil  as  was  necessary  to  give  to  Tchoupitoulas  street,  a  breadth  of  sixty 
feet  through  faubourg  St.  Mary. 

This  donation  was  made  on  the  express  condition,  without  which  it  would  not 
Lave  taken  place,  that  all  the  lands  it  conveys  shall  remain  ultra  commercium. ; 
that  no  buildings  shall  ever  be  erected  upon  them ;  and  that  they  shall  not  be  ap- 
plied to  any  other  public  uses  but  those  to  which  they  are  naturally  destined. 
The  act  goes  on  to  say,  that,  in  consideration  of  the  donation,  and  of  the  advtxn- 
iages  which  may  result  therefrom  to  all  parties,  the  donors  farther  bind  them- 
selves towards  the  city :  1st.  To  repair  and  increase  the  lev6e  mentioned  in. 
the  act,  so  as  to  make  it  sixty  feet  at  top*,  and  to  place  palisades  in  front  of  it. 
2d.  To  make  and  fill  up  at  their  own  expense,all  the  streets  between  Tchonpi* 
toulas  street  and  the  new  levee,  and  to  make  platforms  at  the  ends  next  to  tlxe 
river.    3d.  To  destroy  at  their  own  expense  all  the  buildings  then  existing  oq 
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tiie'battare,  and  to  remove  the  materiali  within  a  delAy  of  thirty  days.    4th.  To  Belabioabu 

(^Dstmct  at  their  own  expense  the  bnildings  necessary  for  a  public  market  to  be  akcoki}  Muhi- 

erected  in  ianbonrg  St.  Mary,  for  the  erection  of  which  they  tax  themselves      cipalitt. 

^0  for*every  front  foot  of  <iand  thegr  fKMsess  jn  the  -rear  <£  the  new  lev^,  and 

give  their  tnotes  secured  by  mortgage  to  the  oorporation  for  their  respective 

shares.    The  corporation  receive  the  notes,  and,  incase  the  amonnt  be  more 

than  snfiicient  to -erect 'the  St.  Mary's  market,  they  hind  themselves  to  apply 

the  residue  in  the  erection  of  another  market  house  in  faubourg  Mariguy.  The 

front  of  the  Jots  betonging  to  the  legal  representatives  'Of  Fitrtt  DeLabigarrt^ 

is  stated  to  be  ninety-ibur  feet,  and  BarthUemy  Lafon^  as  •executor,  gives  his 

notes  at  one  and  two  years  for  $940,  according  to  the  terms  of  the  contract. 

Nemo  facile  presumitur  donare,  is  a  sound  rule  in  the  interpretation  of  con- 
tracts, and  .hefore  parties,  who  had  beeaat  open  war  with  the<city  authorities-for 
fiAeen  years,  can  be  consideredas  having  gratuiously  come  forward,  made lai do- 
nation to  it  from  pure  considerations  of  love  and  affection,  and  imposed  heavy 
charges. and  contributions  upon  themselves  as  a  considevation  for  their  liberality, 
courts  of  justice  will  pause  and  try  to  discover  whether  this  was  the  real  cause ; 
for  a  contract  is  not  the  less  valid,  though  the  cause  be  not  expressed,  and  if  the 
cause  expressed  should  be  one  that  does  not  exist,  yet  the  contract  cannot  be 
invalidated,  if  the  party  can  «how  the  existence  of  a  true  and  eufficient  consid- 
eration. <C.  C.  1888,  1894.  It  is  the  necessary  consequence  of  those  provis- 
bos  of  law,  that  the  true  cause  may  be  shown  by  any  legal  evidence,  oral  or 
written, -and  .that^e  evidence  adduced  for  that  purpose  never  can  •be«considered 
as  contradicting  the  act. 

The  jndge  of  the  first  instance  held  the  real  cause  to  be  a  concession  of  right 
to  power,  an  abandonment  of  a  part  of  the  property  by  the  donors,  for  the  pur- 
pose of  being  permitted  to  enjoy  the  remainder.  The  plaintiff's  counsel  have 
relieved  the  legislation  of  those  times  from  that  imputation.  They  have  shown 
that,  in  1813,  the  legislature  had  provided  the  mode  in  which  levies  might  be 
advanced,  when  the  alluvions  in  front  of  them  became  susceptible  of  private 
owoerahip,  and  'they  have  referred  us  to  decisions  of  the  late  Supreme  Court 
made  under  that  law,  in  which  it  was  held  that  the  discretion,  vested  in  police 
jnries  and  city  councils  to  determine  when  levies  should  be  advanced,  was  a  sound 
discretion,  into  the  exercise  of  which  courts  of  justice  might  enquire.  In  the 
case  of  Henderson  el  al.  v.  Ttie  Mayor  of  New  Orleans  et  aL,  in  which  a  simi- 
lar question  was  presented,  the  court  .held  that,  if  the  jury  decided  that  the 
kvee  should  be  advanced,  the  city  authorities  could  not  refuse  the  permission, 
because  the  owner  wonld  not  surrender  part  of  the  property  to  the  public,  or 
burthen  it  with  servitudes  to  which  other  lands  are  not  subject.  5  La,  420. 
Taking  this  to  have  been  the  law  in  1820,  the  donors  might  at  any  time  have 
kvoked  its  protection ;  and  the  powers  of  the  city  government  could  not  have 
been  arbitrarily  exercised  to  their  detriment.  We  must,  therefore,  ascertain 
whether,  as  alleged  by  the  defendants*  counsel,  there  were  at  the  time  dangers 
of  eviction,  troubles,  or  disturbances,  from  which  .the  contract  of  1820  relieved 
the  parties  in  possession. 

It  is  said,  on  behalf  of  the  plaintiff,  that  there  was  not,  because  the  judg- 
ment in  ChavierU  case  formed  res  judicata  between  the  plaintiff  and  the  de- 
feodants.  One  of  the  essential  requisites  to  maintain  the  exception  rei  judi- 
caUe  iB^utsit  cadem  caiud  pelendi.  The  city,  in  Gravier^s  case,  did  not  set  up 
title  to  the  batture,  but  claimed  it  exclusively  as  a  locus  publicus,  under  a  dedi- 
cation by  GravieTt  and  the  use  of  the  public  ever  since  the  establishment  of- 
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Dsr.ABioARRB  fftubourg  St.  Mary.  The  plea  now  made  pretapposea  the  isBue  to  be  the  aame 
Sccoiid'  Muni-  ^^  ^^^^  ^*^'  ^^  waives,  therefore,  the  exception  in  the  brief,  that  the  defendanta^ 
ciPALiTY.  having  set  np  title  in  themselvea,  are  bound  by  Ihat  plea,  and  cannot  change 
the  natnre  of  their  defence.  In  ^conformity  with  the  views  expressed  in  the 
case  of  Millaudon  v.  The  First  Munieipalily  of  New  Orleans,  I  Annnal  Rep* 
2154  we  wonld  joot*  is  any  case  of  which  we  have  the  control,  be  disposed  to 
hold  the  xsorporators  responsible  for  the  errors  of  their  agents  in  pleading  or  in 
defending  suits ;  but  here  the  very  ground  asanmed  by  the  plaintiff  waives  aa 
informality  which  might  as  well  pei-haps  not  have  been  alleged,  as  the  plaintiff 
herself  had  committed  errors  in  her  pleadings  which  she  rectified  in  the  sup- 
plemental petition. 

Another  essential  condition  to  maintain  the  ezceptiuo  of  the  thing  adjudged 
is  that,  the  parties  be  tiie  aame  in  both  suits.  Successors  to,  or  ayaru  cause 
of,  the  parties  in  the  original  suit  are  considered  in  law  as  having  been  parties 
themselves,  provided  always  that  they  have  acquired  their  title  after  the  insti- 
tution of  the  suit  in  which  the  original  judgment  was  rendered.  If  the  title 
was  acquired  before,  the  exception  rti  judieaUs  will  not  avail.  Poithier,  Oblig. 
nos.  901-904. 

The  vendor  does  not  represent  the  purchaser  in  relation  to  the  real  righta 
alienated.  He  has  divested  himself  of  them,  and  cannot  dispose  of  them,  nor 
compromit  them,  in  noy  manner  to  the  prejudice  of  the  purchaser,  by  whoui« 
or  against  whom,  all  actions  ajf&ctifjg  them  mast  be  brought.  The  purchaser  ie 
not  bound  to  intervene,  although  he  may  have  knowledge  of  the  proceedings. 
Merlin^  Quest,  de  Droit,  verho  Chose  Jug6e,  §  2. 

Oravler  in  this  case  iiad  parted  with  his  title  to  Delahigarrt  three  years 
before  the  institution  of  the  auit,  and  no  privity  having  been  shown  between 
them  in  the  suit,  Gravierwns  without  capacity  to  stand  in  judgment.  The 
concealment  of  the  title  of  Delahigarre  was  a  fraud  which  could  neither  benefit 
nor  injure  him.  Moreover,  only  a  small  portion  of  the  land  which  Gravler  had 
sold  belonged  to  him ;  the  remainder  was  afterwards  adjudged  by  a  decree  of 
court  to  the  foreign  hell's  of  Bertram  Oravier^  from  whom  it  was  purchased  by 
Mr.  Livingston^  in  1819.  Nobody  will  pretend  that  the  judgment  formed  the 
thing  adjudged  in  favor  of  those  heirs;  and  accordingly  we  iind  that,  after  the 
judgment  had  been  tinol  ten  years,  they  sold  without  warranty  of  any  kind  to 
Mr.  Livingston,  who  acknowledged  in  the  deed  that  he  was  fully  aware  of  the 
dangers  of  eviction  which  existed,  and  that  he  purchased  at  his  peril  and  risk. 
He  had  the  management  of  the  interests  of  Delahigarre,  and  seems  to  have 
treated  them  precisely  as  his  own-  He  was  fully  aware  that,  in  relation  to 
both,  .the  question  of  title  remained  open ;  and  if,  after  the  or|;anization  of  the 
Stato  government,  a  new  suit  had  been  instituted  to  test  its  validity,  we  are  not 
prepared  to  say  that,  under  the  principles  regulating  dedications  to  public  Dse 
as  they  are  now  understood,  the  evidence  in  Grav'ur^s  case  would  not  have  au- 
thorized a  judgment  in  &vor  of  the  public* 

Again,  the  main  question  of  fact  upon  which  the  case  of  Gravier  turned 
was  that,  at  the  time  of  the  establishment  of  faubourg  St.  Mary  a  batture 
susceptible  of  private  .ownership  existed  on  the  whole  line  of  the  levee.  Now, 
in  1819,  just  before  Mr.  Livingston's  purchase,  it  was  held  by  the  late  Supi-eme 
Court  in  the  case  of  Morgan  v.  Livingslon,  that  there  was  no  batture  suscepti- 
ble of  private  ownerehip  at  that  time  in  front  of  a  considA^rable  portion  of  the 
lev6e.  Whoever  peruses  the  testimony  in  that  case  will  find  it  difficult  not  to 
^ive  it  fiBiith.    If  that  testimony  was  true^  that  in  Gravicr^s  c&bo  wa»  false ;  awi 
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had  tho  jodgment  been  rendered  between  proper  partiei,  the  city  had  twenj  BetABiOARRs 
yean,  under  the  kwa  then  in  force,  to  set  it  aaide  on  that  ground,  by  an  ac-  3.^0,,^'  Moiir- 
tioo  of  nullity.     Part.  3,  tit.  26,  laws  1,  2.  ciPiLrrr. 

These  were  the  dangers  of  evictioo,  troubles,  and  disturbances  to  which  Mr* 
LimngstoH  had  reference  in  his  purchase  froip  the  heirs  of  Bertrand  Chravier, 
and  which  induced  him  to  acknowledge,  in  1819,  that  his  title  was  defective, 
and  to  cancel  on  that  ground  the  sale  of  two  battore  lots  made  by  him  the  year 
previous  to  Vincent  Nolle*  He  roust  have  been  deeply  impressed  with  the  ne- 
cessity of  making  such  a  transaction  in  relation  to  the  whole  matter,  as  the  city 
would  accept  and  the  legislature  ratify ;  for,  wherever  the  public  is  concerned, 
the  State  is  not  without  interest.  In  order  to  succeed,  it  was  necessary  not  to 
expose  the  weakness  of  the  title ;  hence  the  great  anxiety  of  Mr,  Livingston 
to  abandon  to  the  city  all  beyond  a  certain  line,  provided  they  would  accept  it 
in  the  form  of  a  donation  ;  hence  all  those  bland  entreaties  for  peace  and  good 
neighborhood  which,  after  jrears  of  perseverance,  finally  accomplished  his  ob- 
ject. The  acceptance  by  the  corporation  of  a  portion  of  the  batture  from  the 
possessors,  as  a  gift,  virtually  acknowledged  their  title  to  the  remainder,  and 
prevented  the  law-suits  which  they  feared.  It  was  unquestionably  the  real 
cause  of  the  contract,  and  as  the  contract  itself  was  such  as  to  satisfy  in  a  great 
measure  the  wants  and  wishes  of  the  city,  it  became  the  apparent  interest  of 
all  parties  to  have  it  recognized  by  the  legislature.  It  was  represented  to  that 
branch  of  the  government  as  a  final  compromise,  ratified  by  them  as  such, 
and  kept  in  full  force  after  the  division  of  the  city,  by  an  express  provi- 
sion of  the  act  of  1836.  This  ratification  has  rendered  the  title  of  the 
possessors  to  thd  portion  they  retained  perfect;  and  the  policy  of  the  at- 
tempt now  made  to  show  that  the  act  was  not  a  compromise,  which  if 
successful  would  do  away  with  it  and  reinstate  the  public  in  its  original 
rights  to  the  whole  batture,  is  extremely  doubtful.  Prescription  does  not 
run  against  public  pkices  and  things  out  of  commerce. 

The  contract  of  1820  was  a  compromise  made  under  the  form  of  an 
onerous  donation*  and  subject  only  to  the  rules  applicable  to  commutative 
contracts.  C.  C.  1513.  It  is  no  more  a  real  donation  than  an  act  would 
be  by  which  one  of  the  parties  made  an  irrevocable  donation  inter  vivos  of 
an  immoveble  to  the  other  party,  who,  in  return,  made  to  him  a  similar 
donation  of  the  price.  It  will  not  be  contended  that  a  contract  of  that 
kind  could  be  avoided  by  the  subsequent  birth  of  children  to  the  donor,  nor 
on  account  of  the  ingratitude  of  the  donee.  Compromises  may  assume  any 
fonn,and  simple  obligations  to  door  to  git>e  may  be  shown,  by  other  evidence,  to 
be  the  consideration  of  them.    Troploog,  Transactions,  do.  34. 

This  compromise  was  one  entire  contract,  the  conditions  of  which  had  been 
prescribed  by  a  resolution  of  the  City  Council  annexed  to  it ;  and  all  the  obliga* 
tioQB  ft  imposed  on  the  possessors  of  the  batture  were  the  eonsideration  of  the 
implied  recognition  of  their  title  to  the  portion  retained.  It  contained  stipula- 
tions not  unlike  those  familiar  dispositions  of  property,  by  which  the  naked 
property  is  given  to  one  and  the  usufruct  to  another.  No  right  of  reversion 
was  stipulated  under  any  contingency,  and,  as  long  as  the  compromise  stands, 
the  donors  cannot  resume  the  title. 

The  counsel  for  the  plaintiff  contend  that,  admitting  the  contract  of  1620  to 
be  a  compromise,  it  was  not  signed  by  the  heirs  of  Delabigarre,  and  his  exec- 
utor  bad  no  authority  to  make  it.  It  is  not  shown  that  the  heirs  of  Delabigarre 
bad  accepted  his  succession  at  the  time.    That  succession  was  then  under  the 
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Dblabioarkk  exdnsive  admioistration  of  the  executor,  and  he  mightt  on  a  proper  akovrmi;, 
Bbcoxd  MoNi-  ^^®  been  authorized  by  the  court  to  compromise.  Whether  he  obtained  the 
ciPALiTT.  aathorizatioD  does  not  appear.  If  he  did  not,  the  heics  of  DdaHgarre  alone 
coald  take  tdyantage  «f  (he  emission,  and  it  was  incorabeat  upon  them  to  haT* 
done  se  when  they  took  the  seizin  of  the  succession  from  the  executor.  Thej 
cannotiie  permitted  to  reeeiire  from  him  all  the  propmty  which  the  compromise 
had  secured  to  them,  and  to  claim  mere  afterwards  4>a  the  grouad  that  he  had 
DO  authori^  to  make  it. 

Witfaia  A  few  weeks  of  the  date  of  the  act,  stepe  were  taken  to  set  apart  ^'t^ 
batture  lots,  as  the  share  of  the  heirs  of  Ddakigarre ;  and  the  partition  lie- 
tween  them  and  Mr.  Livingston  was  completed  on  the  8th  April,  1822.  The 
plan  annexed  to  the  act  shows  the  lines  of  the  lev^e  and  the  prolongation  of  the 
streets  as  £xed  by  the  compromise,  and  the  lots  are  described  by  reference  to 
those  lines  and  streets.  On  the  same  ^ay  the  heirs  of  DdaJbigarre  sold  to 
Mr,  Livingston  two  of  those  £ve  lots,  and  in  the  sale  reference  )b  had  to  the 
same  plan.  Part  of  the  consideration  of  this  sale  consists  in  the  sum  of  $940, 
the  amount  of  the  two  promissoiy  notes  subscribed  by  R.  Lafon,  as  executor 
4>f  Ddabigarre<,  to  the  order  of  Joseph  Ronfignac^  mayor  of  the  cily  of  Newr 
Orleans,  as  appears  by  the  act  of  the  20th  of  September,  1820,  which  notes  the 
eaid  Edward  Livingston  promises  and  obligates  himself  to  pay  in  the  discbarge 
of  the  vendors ;  and  also  of  the  sum  of  $839,  being  the  amount  advanced  by 
John  W»  Oddie,  agent  of  the  vendors,  for  making  the  lev6e  contemplated  by 
the  compromise. 

It  is  objected  that  there  is  ne  proof  of  the  authority  of  Oddie  to  represent 
the  heirs  of  Delabigarre  in  these  acts.  After  twenty  years  the  authority  of 
au  agent  is  presumed,  and  twenty-three  years  elapsed  after  the  execution  of 
the  acts  before  this  objection  was  made.  Bedford  v*  Ur(jpiharU  8  La.  248. 
Bourguignon  v.  Boudousquie,  6  Martin  N.  S.  1^3. 

But  it  is  not  necessary  to  resort  to  that  presumption  in  this  case.  The  plain- 
tiff divided  the  three  remaining  lots  into  six,  and  sold  them  with  reference  to 
the  plan  under  which  they  had  been  acquired.  The  acts  of  sale  state  that  the 
property  sold  was  acquired  in  part  by  the  plaintiff  from  her  sister,  and  in  part 
by  an  act  of  partition  between  Edward  Livingston  and  the  heirs  of  Dtlahig- 
arre^  of  whom  the  plaintiff  is  one,  passed  before  Hugues  Lavergne,  late  notary 
public  in  tiiis  city,  on  t^e  8th  day  of  April,  1822,  the  very  act  in  which  John  W, 
Oddie  appeared  as  agent  of  the  heirs  of  Delabigarre,  The  plaintiff  has  never 
claimed,  and  does  not  claim  in  this  suit,  the  lots  transferred  to  Mr*  Livlugston 
by  that  act ;  and  she  is  estopped  by  her  own  declaration  from  questioning  the 
authority  of  the  agent  who  represented  her  therein. 

It  is  true,  as  decided  in  the  case  of  Rioas^  heirs  v.  Bernard,  13  La.  159,  that 
where  a  ratification  is  not  express,  facts  must  be  established  from  which  it  ne- 
cessarily results.  But  viewing,  as  we  do,  the  compromise  of  1820  as  one  entire 
contract,  the  acts  of  the  plaintiff  cannot  be  accounted  for  without  a  ratification 
of  it.  She  has  made  the  acts  of  B,  Lafon  and  John  W.  Oddie  her  own,  by 
executing  voluntarily,  more  than  twenty  years  before  the  institution  of  this  suit, 
all  the  contracts  they  made  for  her  and  her  sister,  and  she  now  stands  as  if  she 
had  herself  signed  the  compromise.  If  it  is  not  all  binding  upon  her,  no  part 
of  it  is  binding,  and  she  may  claim  the  ground  given  for  the  prolongation  of  the 
streets  and  for  wideniog  Tchoupitoulas  street,  as  well  as  the  batture. 

It  is  further  urged  that,  admitting  the  batture  to  have  been  dedicated  to  pub- 
lic use,  th^  defendants  are  only  entitled  to  that  use  as  long  as  it  is  comparibid 
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with  the  pij&iie  interest;  and  that  u  they  have  passed  a  resolotioB  ovJering  a  Df.l4bioaiu 
portion  of  said  batture  to  be  sold,  on  the  gronod  thatf  the  battnre  from  its  grsat  sicovn '  Musi- 
width  had  become  useless  as  a  pvblic  knding,  that  it  was  iajnrionsto  the  public     cirAurr. 
welfare,  and  caused  great  inconvenience  and  expense  to  commene,  and  that 
the  portion  ordered  to  be  sold  was  no  longer  required  for  pubKc  use,  the  plain- 
tiff has  the  right  te  resume  the  possession  of  that  portion* 

The  sovereign  alone  has  the  right  to  change  the  destination  of  public  places. 
Under  the  state  of  facts  presented  by  the  record,  the  attempt  of  the  defendants 
to  change  the  destination  ol  the  ground  was  s  glaring  usurpation  of  power,  from 
which  no  legal  efiecti  could  result.  It  is  proper  to  state  that  this  attempt  was 
not  persoTered  in. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed ; 
and  it  is  further  decreed  that  the  act  of  compromise  of  the  20th  September, 
1820,  before  HuguesLavergne,  notary,  in  the  pleadings  referred  to,  and  whereof 
a  copy  is  on  file  in  this  cause,  be  maintained,  and  have  its  full  effect  against  the 
plaintiff;  and  that  the  petition  of  the  plaintiff  be  dismissed,  with  costs  in  both 
courts. 


Dblabigarre  .  v.   The  Second  Municipality  of  New 

Obleans. 

APPEAL,  by  the  platntiflB,  from  a  judgment  of  the  FifUi  District  Court  of 
New  Orleans,   Bttchanan^  J«    R*  iV.,  and  A.  N.  Ogdtn^  for  the  appel- 
lant.   Baselius  and  H.  A.  BiUlard,  for  the  defendants. 

RosT,  J.  For  the  reasons  assigned  in  the  case  between  the  same  parties 
just  determined,  it  is  ordered  that  the  judgment  discharging  the  rule  taken  by 
the  plaintiff  upon  the  defendants  In  this  case,  be  affirmed,  with  costs. 


Macarty  et  al  v.  MandeVille. 

3    239 
Case  2 

Uoder  the  ipftAiBh  Taw  one  baving  neithefascendantt  nor  deseendants  W&i  under  no  incapa-  m  ^^ 
city  to  dispose  of  his  property  by  donation  in  favor  of  a  concubine.  By  the  Code  of  1808, 
book  3,  tit  2,  art  10,  persons  living  in  open  ooncabiaage  were  declared  incapable  of 
makings  to  each  other  any  nniversal  donation,  or  under  a&  naivenal  titlei  itUer  vivoa  or 
mortis  causa.  The  prohibition  to  make  any  donation  of  immovables,  or  any  donation  of 
moveables  exceeding  one-tenth  part  of  Che  whole  value  of  the  donor's  estate,  unleas  ia 
case  of  a  subsequent  marriage,  was  introduced  by  tlie  Code  of  1825,  art  1468. 

The  prohibition  by  law  of  donations  of  a  particular  diaracter  implies  the  right  to  make  those 
not  within  the  prohibition. 

Where  the  facts  of  a  case  present  a  doable  aspect^  one  of  which  represents  a  contract 
which  the  law  authorizes,  and  the  other  one  prohibited  by  law,  the  ooetract  must  be 


APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.    27i*- 
mgnearut,  for  the  appellants.    L.  Janin  and  Saute,  ibr  the  defendant. 
The  judgment  of  the  court  was  pron9ttnced  by 
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EusTis,  C.  J.    This  case  arises  under  article  1468  of  the  Code,  which 
provides  that  those  who  Uve  together  in  open  concubinage  are  respectively  in- 
capable of  making  to  each  other,  whether  tn^  fdvos  or  causd  mortis  any  dona- 
tion of  immovables,  and  if  they  make  a  donation  of  moveables  it  cannot  exceed 
one-tenth  part  of  the  whole  value  of  their  estate.     Those  who  afterwards 
marry  are  excepted  from  this  rule.     The  plaintiffs  are  the  collateral  heirs  of 
the  late  Eugene  Macarty^  who  died  in  this  city  on  the  25th  of  October,  1845. 
They  allege  that  among  the  property  left  by  the  deceased,  which  has  not  been 
inventoried,  was  the  sum  of  $111,200,  deposited  in  the  Bank  of  Louisiana  in 
the  name  of  the  defendant,  and  withdrawn  by  her  on  the  2d  of  October,  1845, 
a  further  sum  of  $11,000,  paid  by  the  deceased  from  his  own  money  to  ikr- 
moihe^  and  a  slave  Henry.    Several  other  slaves,  and  lots  and  houses  in  the 
city  of  New  Orleans  are  also  claimed  as  forming  a  part  of  the  succession  of 
the  deceased,  and  are  alleged  to  be  illegally  in  the  possession  of  the  defendant, 
who  was  the  concubine  of  the  deceased.     For  the  recovery  of  those  this  suit 
is  instituted.    The  judge  of  the  Second  District  Court  of  New  Orleans,  before 
whom  this  cause  was  tried,  considered  that  the  plaintiflfs  had  not  satisfactorily 
made  out  their  case  and  dismissed  their  petition,  and  they  have  appealed.    In 
the  examination  of  the  voluminous  mass  of  testimony  we  have  been  very  much 
aided  by  the  well  prepared  briefs  of  the  counsel,  which  have  directed  our  atten- 
tion to  the  real  points  at  issue  between  the  parties,  the  difficulties  of  which  are 
equally  serious  and  embarrassing. 

The  deceased,  from  the  year  1796  until  his  death,  lived  in  concubinage  with 
the  defendant,  who  is  a  person  of  color.    She  is  in  the  possession  of  a  fortune 
which,  taking  the  estimate  of  her  counsel,  exceeds  the  sum  of  9155,000.     The 
property  left  by  the  deceased,  according  to  a  deckiration  in  his  will,  which  was 
made  eighteen  days  before  his  death,  that  it  was  all  his  pi\)perty,  amounted  to 
about  912,000.    The  defence  is  that  all  the  property  in  the  possession  of  the 
defendant  belongs  exclusively  to  her,  and  has  been  honestly  acquired,  and  is  the 
result  of  her  industry  and  economy  during  half  a  century ;  and  it  has  been 
undertaken  to  account  for  this  large  accumulation  by  legal  evidence,  and  also 
to  give  the  causes  of  the  modicity  of  the  fortune  of  the  deceased  at  the  period 
of  his  death.    It  is  obvious  that  this  attempt  involves  the  histories  of  both  their 
lives,  their  habits,  their  pursuits,  as  well  as  their  pecuniary  means.    The  plain- 
tiffs have  not  attempted  to  deny  that  the  defendant  has  been  unt  ftmme  exlH- 
mement  labarietue  et  iconome.    It  appears  that  she  had,  in  all  respects,  rendered 
her  condition  as  reputable  and  as  useful  as  it  could  be  made.    Five  children 
have  been  the  fruits  of  her  connexion  with  the  deceased.    They  were  all  weH 
educated*    Two  of  the  sons  are  in  business  in  this  city,  and  one  is  living  on  hie 
income.    The  daughters  were  married  and  established  in  Cuba ;  one  of  them 
is  since  deceased,  leaving  two  children.     The  state  in  which  she  lived  was  the 
nearest  approach  to  marriage  which  the  law  recognized,  and  in  the  days  in 
which  then:  union  commenced  it  imposed  serious  moral  obligations.   It  received 
the  consent  of  her  family,  which  was  one  of  the  most  distinguished  in  Lonisi- 
ana,  and  nothing  appears  to  have  pccnrred  to  forfeit  or  to  diminish  their  appro- 
bation and  good  will. 

She  received,  in  1799,  a  tract  of  land  of  three  acres  front  and  forty  in  depth 
on  each  side  of  the  bayou  of  Terre  aux  Bceufs,  and  we  think  it  is  clear  that 
her  family  gave  her  money,  the  amount  of  which,  at  this  distance  of  time,  it 
is  impossible  to  ascertain.    There  is  no  difficulty  whatever  in  accounting  for 


NEW  ORLEANS,  MARCH,  1849.  241 

the  capita]  requisite  to  commeDce  her  buaineM  of  a  retailer,  vrhich  the  after-  Macaett 
wards  followed.  The  defendant  was  for  several  years  engaged  in  the  dry  if^HoJ^ViLLB. 
goods  bnsineBs  in  this  city.  She  purchased  from  the  importers,  and  retailed 
her  goods  by  her  slaves  and  persons  who  sold  for  her.  She  was  intelligent, 
indostrions  and  skilfuH. .  Her  business  was  extensive  and  lucrative,  and  her 
credit  nndoubted.  She  had  a  d6pot  in  the  parish  of  Plaquemines,  and  her  trade 
extended  as  far  as  Donaldsville  and  even  to  Attakapas.  A  few  extracts  from 
the  testimony  of  witnesses,  whose  means  of  knowing  and  character  cannot  be 
drawn  in  question,  will  give  a  proper  idea  of  her  position  and  resources  in  the 
way  of  her  trade. 

**  Duncan  Kennedy,  witness  for  the  defendant,  AWorn,  says  he  has  been  a  mer- 
chant for  more  than  forty  years  in  this  city,  from  1806 ;  he  was  formerly  a  part- 
ner of  the  firm  of  Kennedy  Sf  Duchamp.  Witness  was  a  merchant  here  fouiteen 
years  previous  to  becoming  a  partner  of  Duehamp,  Witness  was  in  the  dry 
goods  line.  Witness  sold  the  defendant  a  great  many  goods  in  1806, 1807, 1808, 
and  18u9,  and  has  very  often  had  transactions  with  defendant;  and  subsequent 
to  that,  witness  has  sold  many  goods  to  defendant.  Witness  says  that,  in  1811, 
1812,  and  1813,  the  dry  goods  business  was  very  lucrative.  Witness  brought 
goods  down  the  river  during  the  war,  and  realised  a  good  profit.  The  business 
of  retailing  dry  goods,  such  as  the  defendant  followed  at  that  time,  was  also  very 
locrative.  She  bought  many  goods,  and  sent  persons  about  the  streets  retail- 
ing. Witness  saw  the  defendant  when  she  came  to  his  store  to  buy,  and  she 
always  brought  the  money  to  pay ;  this  is  all  the  acquaintance  he  had  with  her. 
Witness  considered  the  defendant  remarkably  industrious,  and  she  was  con- 
sidered so  by  all  persons  in  the  place.  Cross  examined  :  Witness  says  that  it 
is  so  long  since,  that  he  cannot  tell  when  he  last  examined  the  account  of 
defendant  on  his  books  ;  that  defendant  was  very  industrious  and  honest,  and 
had  credit ;  she  could  get  any  thing  she  wanted.  She  could  have  obtained  from 
S15,000  to  $20,000  worth  of  goods  on  credit  from  witness,  as  he  considered 
her  honest  and  industrious.  Witness  still  does  business  here.  After  witness' 
dissolution  with  Duehamp^  he  formed  the  copartnership  of  Kennedy,  Durel  if 
Co,  Mr.  DvjeVe  name  is  Michel  VcUcour  Durel,  Witness  was  not  at  all 
acquainted  with  Eugene  Macarty ;  knew  nothing  at  all  about  him.'* 

**  William  Dehuys,  witness  for  defendant,  says  he  has  known  defendant  since 
1816  or  1817.     When  he  knew  her  first,  she  enjoyed  great  credit  and  passed 
for  a  rich  woman.    Witness  was  a  young  man  at  that  time,  and  was  salesman 
in  a  commission  house — ^the  house  of  Peter  Laidlaw  4r  Co'*  ^od  witness  was 
directed  to  let  the  defendant  have  all  goods  which  she  wanted.     The  house  was 
a  wholesale  house,  and  only  sold  by  packages    and  boxes,  and   defendant 
purchased  by  wholesale.    Witness  has  known  defendant  engaged  in  the  dry 
goods  business  up  to  late  years.     She  did  considerable  business — the  retailing 
business,  at  the  time  witness  was  clerk,  produced  profits.     Cross  examined  : 
Witness  says  that  defendant  purchased  largely,  but  cannot  say  to  what  amount ; 
and  the  witness  had  been  instructed  by  the  house  that,  whenever  they  received 
invoices  of  fresh  goods  to  make  out  a  copy  of  the  same  and   send  it  to  the 
defendant,  which  he  did,  and  defendant  generally  purchased  on  those  invoices 
8  or  10  packages  at  a  time,  which  she  divided  among  other  marchandes  in  lots. 
Witness  knew  Eugene  Maeariy  by  sight.    Witness  knew  him  by  reputation, 
ae  a  shaver.    Witness  always  heard  that  Macarty  had  nothing ;  and  when  wit- 
ness was  a  bank  director,  he  has  seen  notes  put  in  for  discount,  drawn  by 

Macarty,  for  $400,  refused.** 

31 


8^  srrPREME  COURT  OP  LOUISIANA, 

MjLCAmrr  *^Miekel  V.  Durd:  Witnesv  has  known  defendant  sinod  1809.  In  1811, 
KAirsgnLLs..  witnesf  was  employed  as  clerk  at  yineent  NolWs,  He  knows  that  defendant 
bought  considerable  goods*  At  that  time  the  business  was  profitable  then,  and 
is  so  still,  when  the  persons  know  how  to  purchase  and  sell  at  retail.  Witness 
knows  a  person  who  set  up  a^  small  retail  store,-  who  withdrew  from  business 
with  $80,000i  more  or  lesa.  The  PauchonSf  TiblierSf  ValUs,  Sfc^  have  made 
large  fortftnes  by  the  same  roeansi 

Witness  says  that,- in  1617,  he  was  clerk  to  Currell^  Ure^  Donald  8f  Cb.,  and 
that  he  left  there  in  1623 ;  thati  at  that  time,  defendant  purchased  largely  from 
that  house  in  partnership  with  Mr9»  ZHireE  and  others,  which  goods  they  divided 
amongst  them  and  sold  at  retaiU  Defendant  had  an  unlimited  credit  with  the 
house ;  her  acoount  there  was  a  heavy  one.  Witness  means  that  the  amount 
of  goods  purchased  by  defendant  at  the  end>of  the  year  was  a  heavy  apount. 
That,  about  1823,  witness  went  into  the*  house  of  DennisUmn  4*  -HiU,  and 
remained  there  until  about  1826 ;  they  also  sold  goods  to  defendant,  but  defen- 
dant did  not  purchase  from  them  so  heavily,  as  she  did  from  the  former  house. 
She  had  at  that*  time  made  money,  and  her  business  began  to  flag.  Witness 
says  that  at  thattime  Aurore  Mtvrtin^  Agate  Fauchan,  Mrs.  Peucht  Mrs,  Du- 
rv/,  and  some  few  others  sold  as  extensivvly  as  the  defendant.  Mrs.  Peuch 
left  for  France  with  a  handsome  fortune,  which  she  made  by  it;  and  they  have 
all  made  fortunes,  some  larger  than  others,  by  this  commerce.** 

That  the  defendant  realized  large  profits  from  her  business,  we  think  the 
evidence  fully  authorizes  us  in  believing;  It  is  proved  that  she  afterwards 
employed  her  means  in  disoounting  notes,  in  which  she  was  luded  by  the  expe- 
rience of  Macarty,  who  transacted  all  business  relating  to  the  investment  of 
her  money.  Since  1825,  the  notes  discounted  uniformly  bore  her  signature,  in 
bank  large  sums  of  money  were  deposited  in  her  name,  and  the  property 
claimed  by  the  plaintifls  appears  to  us  to  be  in  the  bond  fide  possession  of  the 
defendant  and  exclusively  so,  without  any  established  connection  with  the 
interests  of  the  deceased.  That  the  deceased  bestowed  time  and  labor  upon 
the  increase  of  the  defendant's  fortune  is  conceded,  and  that  she  derived  great 
benefit  from  his  aptitude  and  skillln  usury,  is  indisputable ;  but  his  right  to  do  as 
he  has  done,  the  defendant  insists  eannot  be  drawn  in  question  by  the  plaintifib. 

This  is  the  explanation  given  of  the  origin  and  accumulation  of  the  fortune 
of  the  defendant.  The  weight  of  evidence  in  support  of  it  is,  we  think,  con- 
clusive ;  that  is,  we  think  that,  from  the  economical  and  orderly  habits,  the 
good  judgment  and^tbrifV,  which,  without  any  contradiction  all  the  witnesses 
allow  the  defendant  exercised — ^from  the  length  of  time  these  qualities  have 
'  been  in  operation  in  one  single  direction,  from  her  opportunities  and  acknow- 
ledged means,  the  amount,,  even  supposing  it  to  be  what  the  plaintifils*  insist  it  is, 
is  not  so  large  as  to  authorize  us  in  assuming  that  any  portion  did  not  honestly 
and  legally  belong  to  her. 

On  the  other  hand  plaintifiEs  contend  that,  ever  since  1825,  and  up  to  the  year 
1845,  Eugene  Macarty  has  transferred  his  whole  fortune  to  the  defendant  by 
loaning  on  moitgage,  by  depositing  his  funds  under  her  name  in  bank,  and  that 
his  object  in  having  them  in  her  name  up  to  the  time  of  his  death  was  to 
defraud  bis  heirs  at  law  of  their  rights  secured  under  the  Code ;  that  all  these 
deposits,  loans  and  transfers  are  in  fact  nothing  more  than  disguised  donations, 
and  voidable  as  such. 

It  appears  that,  during  the  time  when  her  trade  was  the  most  lucrative  and 
when  she  must  have  made  a  large  portion  of  her  property,  her  name  did  not 
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appear  in  any  hwak  as  a  depositary  or  holder  of  notes,  and  we  infer  (hat  her     ifitcAnr 

fundi  were  in  the  name  ef  the  deceased*    That  any  portion  of  the  fonds  in  his  jf  ^koc'^lu, 

narna  belonged  'to  her  at^^is  time  is  dented  by  the  plaintiffs,  but  it  is  asserted 

that  their  ^affairs  were  separate  .and  distinct,  <and  <that  the  defendant  only  owned 

the  propesty  which  then  stood  in  her  name.    Bv^me  <tbink  the  weight <>f  oth 

deuce  is  against  diis  position.    These  is  4iofliiog  'before  us  showing  any  settle* 

meat  of  aooooats  between  the  parties,  sier  the  stale  of  tbem ;  and  what  was  tha 

share  of  each  in  the  money  or  funds  held  by  the  deceased,  or  by  .the  defendant, 

probably  was  and  must  for  ^ever  be  a  secret  of  which  they  themselses  wese  the 

lole  depositaries,  and  concerning  which  we  can  follow  no  •other  ^de  than  the 

evidence  which  has  been  submitted  Ho  us. 

As  far  back  as  d807  the  phdntilTs  contend  thatithe  means  •ef  the  deceased 

amooDted  in  «ralue  to  upwards  of  ^0,000,  and  they  .estimate  it  as  ineveastng  up 

to  1824.    Bdt  it  must  be  bonne  in  mind  that  there  is  nothing  befove  us  on  which 

we  can  intesfere  with  Any  dispositions  he  may  have  made  of  his  money  under 

the  laws  which  wem  then  ia  force,  and  the  larger  his  jneans  were  the  greater 

was  the  probability  of  his  Ubesality  towards  the  deceased.    This  fact  of  the  ex* 

teat  of  his  fortune  at  that  time  strengthens,  rather  than  impairs,  the  defendant's 

casof  by  furnishing  an  additional  reasoa  for  accounting  for  her  present  fortune. 

Under  the  Spanish  law,  the  deceased,  having  neither  ascendants  nor  desoen* 

dantB,  was  «ader  no  incapacity  to  (Uspose«f  hisprqperty  by  donation  in  favor  of 

the  defendant.    By  the  Code  of  1808,  book  3,  title  2,  art  10,  p.  210,  persons 

who  TiTod  together  in  open  concubinage  were  declared  incapable  of  making  to 

each  ot  her  anyunvoersal  donaiiati,  or  under  an  univer$al  title,  inUr  vivos  or  causd 

mortis.    We  have  not  been  able  to  find  any  other  reirtriction  in  the  disposition 

of  property  io^posed  on  persons  living  in  that  condition.     From  the  examina* 

tkm  we  have  been  able  to  j;ive  the  subject  we  are  satisfied  none  other  exists. 

The  prolubition  of  donations  of  a  particular  character  implies >the  right  to  make 

those  not  within  the  prohibition.    Partida  6,  tit.  7,  laws  2  and  12.    Ibid,  tit.  8, 

law  2.   Commentary  of  Gregorio  Lopes  on  those  laws.    Institutes  of  the  law 

of  Spain,  tit.  3,  Jib.  2,  p.  117. 

When  we  consider  the  basis  on  which  this  defence  rests  it  is  obvious  that,  io 
order  to  assail  it  successfully,  the  evidence  itself  roust  be  impungned  or  weak* 
ened  by  proper  and  sufficient  proofs.  Doubts  may  exist,  conjectures  may  be 
raised,  which  it  is  difficult  to  explain ;  but  such  is  the  necessary  consequence  of 
the  state  of  things  between  these  parties,  and  the  time  to  which  the  matters  to 
be  enquired  into  extend.  The  defendant  has  not  been  placed  by  the  plaintiff  'a 
evidence  in  a  situation  in  which  she  is  called  upon  to  explain  every  transaction 
of  her  long  life. 

We  held,  in  the  case  of  The  Bank  of  Louisiana  v.  Briscoe,  that  where  the 
&cta  of  the  case  presented  a  double  aspect,  one  of  which  represented  a  contract 
which  the  law  authorizes,  and  the  other  within  a  prohibition,  the  contract 
would  be  sustained.  Ante  p.  157.  The  principle  is  applicable  to  a  certain  ex- 
tent to  the  facts  of  the  present  case,  and  to  the  conclusions  of  law  deducible 
from  them,  inasmuch  as  there  is  no  positive  proof  of  any  intent  to  violate  the 
kw,  the  plaintiffs  inferring  that  intent  from  the  facU  themselves. 

It  Is  contended,  on  behalf  of  the  defendant,  and  we  think  with  justice,  that 
there  was  nothing  in  the  relation  of  those  parties  which  prevented  the  deceased 
from  giving  the  defendant  the  benefit  of  his  aptitude  and  judgment  in  the  loan- 
ing of  money  and  the  discounting  of  notes,  in  which  it  is  conceded  the  deceased 
a  proficient;  nor  do  we  consider  it  as  furnishing  by  itself,  any  well  ground. 
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M4CABTT  ed  cause  for  suspicion.  To  whom  else  was  it  natoral  for  the  defendant  to  applf , 
MurDKTiLLX  ^^^  ^^  management  of  her  business  and  the  investment  of  her  money  ?  It 
appears  that  the  notes  discounted  by  the  deceased  were  always  put  in  the 
actual  possession  of  the  defendant,  and  that  when  paid  they  uniformly  bore  her 
signature.  The  discounts  were  made  by  the  deceased,  not  under  the  mask  of 
a  power  of  attorney,  but  as  they  would  have  been  made  had  he  been  investing 
his  own  money  or  that  of  others  entrusted  to  him,  and  the  ownership  was  only 
disclosed  by  the  signature  of  the  defendant  in  whose  name  tiiey  were  deposited 
in  bank  for  collection.  We  can  perceive  no  disguise  nor  indirection  in  these 
transactions,  which  appear  precisely  as  they  would  in  any  fair  bond  fide  busi- 
ness of  the  kind ;  nor  do  we  find  any  thing,  which  weakens  or  renders  untenable 
this  defence,  in  the  bank  accounts,  which  for  several  years  are  before  us :  on 
the  contrary  they  confirm  iL  The  roor^ge  transactbns  we  think  are  of  &• 
same  character. 

But  what  became  of  the  fortune  of  the  deceased  ?•  This  question  it  is  as- 
sumed that  the  defendant  is  bound  to  answer,  and  that  she  must  be  held  to 
explain  the  modicity  of  its  amount,  and  to  account  for  its  almost  total  disap- 
pearance. It  seems  to  us,  when  the  advanced  age  of  these  parties  is  taken 
into  view,  and  the  status  or  condition,  the  education  and  position  of  the  children  of 
the  deceased  are  considered,  that  the  tendency  of  his  affections  and  the  claims 
of  his  children  would  render  them  much  more  probable  recipients  of  the 
bounty  of  their  father  than  the  defendant,  who  it  is  conceded  was  provided  for 
by  her  own  means.  Judging  from  these  causes,  which  press  themselves  upon 
our  consideration  from  their  own  intrinsic  weight,  we  perceive  no  reason 
which  renders  it  probable  that  the  defendant  enjoyed  the  bounty  of  the  deceased 
to  their  detriment.  But  the  deceased  was  owner  of  a  coffee  plantation  in  the 
island  of  Cuba,  which  turned  out  to  be  a  ruinous  concern.  Two  of  his  chil- 
dren were  established  there,  and  remittances  are  praved  to  have  been  made  to 
them,  at  different  times,  from  1822  to  1841,  amounting  to  upwards  of  $30,000. 
And  supposing  that  the  deceased  bore  the  expenses  of  his  own  household,  and 
of  the  education  and  establishment  of  his  own  children,  and  the  right  to  do  thia 
we  do  not  understand  to  be  drawn  in  question,  the  smallness  of  his  means  at 
the  time  of  his  death  is  fairly  accounted  for,  without  the  aid  of  the  hypothesis 
of  spoliation  on  the  part  of  the  defendant. 

The  counsel  for  the  plaintiffs,  who  argued  diis  case  in  writing,  and  the  argu- 
ment is  very  complete,  attaches  great  importance  to  the  declarations  of  the  de- 
ceased as  to  the  extent  of  his  fortune.  The  declarations  made  at  different 
linaes,  as  proved  by  the  witnesses,  are  contradictory  and  inconsistent,  and  wo 
attach  consequently  no  weight  to  them. 

We  agree  with  the  district  judge  who  tried  this  cause,  who  heard  the  nume- 
rous witnesses  who  were  examined,  and  had  an  opportunity  of  testing  the  cre- 
dibility of  each  and  of  forming  an  accurate  opinion  of  the  complexion  of  tho 
cause,  that  the  plaintiffs  have  not  made  out  their  case.    On  the  contrary,  from 
a  careful  consideration  of  the  evidence  we  think  the  weight  of  it  is  decidedly 
with  the  defence,  and  that  it  would  not  be  reasonable  to  require,  under  the  cir- 
cumstances, that  the  defendant  should  prove  more  than  she  has  done,  consider- 
ing the  remoteness  of  the  origin  and  length  of  continuance  of  the  matters 
involved  in  thia  suit.    We  must  let  matters  stand  as  the  deceased  has  thouglit 
best  to  leave  them.    From  what  is  before  us,  we  do  not  feel  ourselves  at  liber- 
ty to  declare  that  the  last  twenty  years  of  his  long,  life  has  been  a  contiocieil 
cheat,  and  that  he  closed  it  with  a  falsehood  on  his  lips. 
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We  are  not  insensible  to  the  appeal  made  to  us  in  this  ease,  in  tlie  interest  of  M^tcartt 
morals,  religion  and  social  order;  and  we  have,  on  a  recent  occasion,  reversed  makdivillb. 
the  verdict  of  a  jury,  vindicated  the  rights  of  heirs  and  restored' to  them  a  large 
estate,  which  a  party  had  attempted  to  deprive  them  of  by  an  indirect  dona- 
tion to  a  concnbine.  See  the  case  of  Cole  y.  Lucas,  2  An.  R.  946.  At  the 
same  time  that  we  are  bound  to  give  effect  to  our  laws  made  in  the  interest  of 
families,  it  VTirald  be  an  abuse  to  bring  them  in  conflict  with  the  right  of  pro- 
perty, under  which  the  defendant  claims  the  subject  of  the  present  suit.  She 
bases  her  defence  on  that  right,  and  we  find  no  warrant  in  the  law  or  evidence 
for  disturbing  her  in  the  enjoyment  of  the  fraits  of  the  labor  and  thrift  of  a 
long  life.  Judgment  affirmed. 


DucouRNAU  et  al.  v.  Levistones. 

When,  throogh  the  neglect  of  an  attorney,  the  record  of  appeal  ia  not  filed,  nor  any  appli. 
cation  for  farther  time  made,  within  three  jodlcial  days  after  the  return  day,  the  party  can- 
not be  relieved.  The  statnte  of  20  March,  1839,  s.  19,  was  intended  to  relieve  appellants, 
in  certain  cases,  from  the  neglect  of  persons  not  in  law  representing  them,  sndi  as  clerks 
and  sherifiEs  ;  bat  the  fault  of  the  attorney  most  be  deemed  to  be  the  fanlt  of  the  client. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.    Bu- 
isson,  for  the  plaintiffs.     Collens,  for  the  appellant.     The  judgment  of  the 
court  was  pronounced  by 

SEIDELL,  J.  The  appeal  in  this  case  was  returnable  on  the  fourth  mon- 
day  of  January,  1848.  The  transcript  not  being  seasonably  filed,  the  clerk  of 
this  court,  after  the  expiration  of  the  legal  delay,  gave  the  usual  certificate  of 
non-filing  as  authorized  by  the  589th  article  of  the  Code  of  Practice,  and,  on 
its  production  in  the  court  below,  execution  was  awarded  on  the  judgment. 
The  appellant  now  asks  a  rule  to  show  cause  why  an  injunction  should  not  be 
granted  to  suspend  the  execution  and  be  relieved  from  the  omission  to  file 
the  transcript,  upon  the  ground,  as  exhibited  by  his  afildavit,  that  his  attorney 
and  counsel,  who  was  charged  with  the  appeal,  died  suddenly  on  the  7th  Jan- 
nary  last ;  that,  after  the  appellant  had  obtained,  through  said  attorney,  an  order 
of  appeal  and  had  given  bond,  he  made  enquiry  of  his  attorney  to  know  if  he 
had  brought  up  the  record  of  appeal,  and  was  answered  by  his  said  counsel  in 
the  afi&rmative,  saying  it  was  all  right  and  safe ;  that  some  days  after  the  attor- 
ney's death,  he  employed  another  attorney  to  argue  the  cause  before  this 
conrt,  at  the  same  time  informing  him,  in  accordance  with  the  statements  of  the 
former  attorney,  that  the  transcript  had  been  filed :  that  upon  the  said  attorney's 
application  to  the  clerk  of  this  court,  on  the  2d  February  last,  the  appellant 
learned  for  the  first  time  the  omission  to  file  the  transcript. 

To  attorney  being  dead,  we  have  no  means  of  knowing  whether  he  was 
misunderstood  by  his  client  or  not ;  we  must  therefore  take  the  case  to  be  as 
stated  by  the  client,  that  is  to  say,  that  the  attorney  told  him  the  transcript  had 
been  filed.  The  omission  then  to  file,  is  attributable  to  the  fault  of  the  attorney 
in  making  an  erroneous  statement  to  the  client. 

The  qaestion  then  is,  whether,  conceding  the  power  of  this  conrt  to  grant 
relief  when  the  three  judicial  days  after  the  return  day  have  expired  without 
an  application  for  further  time,  upon  which  point  we  express  no  opinion,  we  can 
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relieve  a  party  kQut  the  effects  «f  an  omission  attributable  to  the  fiiult  of  his 
attorney  ? 

We  are  of  opinioo  that  we  cannot  give  soch  relief*  The  precedent  would 
be  dangeiHHis,  and  would  tend  to  throw  the  business  of  this  court  into  eatrenie 
confusioB.  The  statute  of  1839  contemplates  the  relief  of  an  appeHanC  in  cer- 
tain cases  from  the  negligence  of  persons  net  in  law  representing  faim,  soch  as 
clerks  and  sheri^s.  When  a  Client  has  entrusted  his  appesi  to  his  attorney,  and 
the  attorney  fails  in  his  duty,  the  consequences  of  such  failure  cannot  be  visited 
upon  the  appellee.  The  fnult  of  the  attorney  must  be  deemed  the  fault  of  tho 
client.  RuU  refused. 


9 

DaEw  r.  Chambliss. 

Where  «  ffhenff,  "by  whom  a  plautatton  had  bees  leked  «ader  write  in  bis  bands,  is,  by  consent 
of  all  concerned,  made  t!be  factor  of  the  estate,  and  in  thatcapacity  ships  the  crop,  receives 
the  proceeds,  makes  disbursements,  and  has  the  general  sapervision  and  control  of  the 
property,  the  allowance  of  an  item  in  his  account  of  two  and  a  half  per  cent  commissions 
on  the  amoont  of  cash  which  came  into  his  hands  Sk  receiving  and  disbarsiag,  is  not  in 
conflict  with  art  71  «f  the  constitation. 

APP£AL  from  the  District  Court  of  Carroll,  Copley,  J.     Short,  Parham  and 
Drew,  for  the  plaintiif,  cited  C.  C.  2948  et  seq.    C.  P.  283,  657.     14  La. 
63.     10  Rob.  147. 

SULcy  and  Spamtnot  ibr  the  appellant.  The  appellant  relies  on  art.  71  of  the 
constitution  of  1646,  in  asking  the  reversal  of  this  judgment.  *^No  court  or  judge, 
shall  make  any  allowance  by  way  of  fee  or  compensation  in  any  suitor  proceeed- 
ings.  except  for  the  payment  of  such  fees  to  the  ministerial  officers  as  may  be  es- 
tablished by  law.*'  The  judge  has  not  ordered  the  payment  of  the  costs  of  suit 
and  of  fees  allowed  by  law,  fcwit  he%as  fixed  the  sum  of  $447  as  a  compensatioa 
for  the  sheriflTs  services  in  disbarsing  the  revenue,  &c.  Are  these  **fees  establish- 
ed by  law  ?**    We  are  not  able  to  find  any  thing  of  the  kind  in  the  fee  bill. 

The  position  taken  by  the  plaintifiT's  counsel,  is,  that  the  allowance  made  in 
this  cause  comes  within  the  exception  in  this  article  of  the  constitution.     This 
cannot  be.     The  judge  has  been  asked  to  fix,  and  he  has  fixed,  by  a  judgment, 
the  amount  we  should  pay  the  sheriff  for  disbursiog  the  revenues  6cc.  of  the 
property  in  his  hands.     Why  call  on  the  judge  to  ix  the  amount,  if  it  was  al- 
ready fixed  by  la  w  2     Can  a  fee  be  said  to  be  established  or  fixed  by  law.  when 
it  is  in  the  discretion  of  the  judge  to  say  how  much  it  shall  be  ?    He  also  in- 
vokes article  2949  of  the  Civil  Code,  which  provides  **  that  the  obligation  of  tho 
party  that  has  seized  the  property  consists  in  paying  the  guardian  his  legal  feea  ;'* 
and  article  263  of  the  Code  of  Practice  which  says,  *'  that  the  sheriff  may  con- 
fide  the  property  sequestered  to  the  care  of  guardians  or  overseers,  for  whose 
acts  he  remains  responsible ;  and  that  he  will  be  entitled  to  receive  a  just  com- 
pensation for  his  administration  to  be  determined  by  the  court,  to  be  paid  to 
him  out  of  the  proceeds  of  the  property  sequestered,  if  judgment  be  given  ia 
fiivor  of  the  sheriff.'*     These  provisions  of  law,  and  the  decisions  on  them,  were 
enacted  or  given  before  the  adoption  of  the  constitution  of  1846.     That  the  ar- 
ticle we  have  referred  to  in  that  constitution  was  introduced  and  accepted  by 
the  Convention  expressly  for  the  purpose  of  taking  away  this  dangerous  discre- 
tion of  permitting  judges  to  make  allowances  to  officers  of  court,  or  of  ordering 
the  payment  to  them  of  any  fees  other  than  those  established  by  law,  there  cax^ 
be  no  doubt.     It  was  intended  **  to  deprive  (to  use  the  language  of  a  deleeato 
now  on  this  bench,)   the   judges   of  every   species   of  patronage."     De-> 
bates  on  Constitution,  p.  768.    It  is  argued  that  the  fee  in  this  case  "  is  ea~ 
tablished  by  law,  yet  the  precise  amount  is  not  fixed.'*     What  is  the  meaning  of 
the  word — established  ?  Webster  defines  it:  **  To  set  or  fix  firmly  or  unakerA^ 
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biy."    Can  a  fee  be  said  to  be  *'  fixed  firmly  or  unalterably,"  when  its  amount 
is  left  to  the  discretion  of  the  judge  ? 

But  is  this  fee  or  allowance  eBtiS)lished  by  law  ?  The  last  general  act  in  re- 
lation to  the  fees  of  officers,  was  approved  10th  of  March.  1  Sl5.  It  provided 
that  sheriffs  should  be  '*  entitled  to  demand  and  receire  the  following  fees  of 
office,  and  no  morty  Acts  of  1845,  p.  53.  The  on^f  item  in  that  fee  bill  which 
can  be  regarded  as  supporting  in  the  most  remote  degree  the  plaintiff's  demand, 
is  in  these  words ;  "  For  keeping  personal  property  and  slaves  on  attachment,  un- 
der seizure,  or  otherwise  legally  in  the  bands  of  the  sheriflT,  at  the  discretion 
of  the  court,  provided  that  the  charge  fer  keeping  each  slave  shall  not  exceed 
twenty-five  cents  per  day,  when  in  actual  custody."  There  is  nothing  squint- 
ing at  an  allowance  for  disbursing  money  &c.  It  was  intended  that  the  sheriff 
shoald  be  allowed  a  fair  price  for  keeping  slaves  or  other  property,  whether 
he  maintain  them  himself  or  employ  others  to  do  it.  In  this  case  he  kept  the 
slaves  himself,  but,  as  will  be  seen  by  referring  to  his  account,  he  has  charged 
the  amount  of  the  physician's  bill  for  attending  to  them  in  their  sickness,  for  the 
provisions  they  consumed,  and  for  the  services  of  the  overseer  or  guardian.  In 
a  word,  we  are  called  upon  to  pay,  and  we  do  not  resist  the  payment  of,  every 
dollar  of  expense  he  incurred  in  supporting,  keeping,  and  administering  this 
property.  But  this  is  not  all :  we  are  condemned  to  pay  the  sheriff  **  for  the 
care  in  keeping  and  responsibility  of  $202,500  worth  of  property,"  and  **  for  re- 
ceiving, disbursing  and  responsibility  of  $17,901  54".  These  are  the  foundations 
of  the  charges  for  which  judgment  has  been  given.  What  was  **  the  care  in 
keeping  and  responsibility"  ?  All  the  sheriff  Irad  to  do  was  to  empk)y  a  proper 
person  to  manage  the  property,  ship  the  crops,  and  order  the  supplies  from 
New  Orleans.  This  done,  no  responsibility  could  attach  to  him.  AH  the  law 
could  require  of  him  would  be  the  care  that  a  prudent  man  would  take  of  his 
ovra  property.  His  duty  would  be  discharged  when  he  placed  a  proper  person 
in  charge  of  the  plantation.  It  cannot  be  expected  that  the  sheriff  could  per- 
sonally superintend  the  management  of  every  plantation  that  comes  into  his 
bands  by  seizure,  sequestration,  or  attachment.  He  must  act  through  agents, 
and  the  parties  are  responsible  for  any  reasonable  price  he  may  have  to  pay 
tbem. 

If  the  sheriff  is  to  be  paid  for  the  responsibility  he  incurs  in  administering 
property,  may  he  not  also  claim  compensation  for  all  other  responsibilities  he 
may  have  to  assume  in  the  discharge  of  his  various  duties,  and  call  on  witness- 
es to  fix  their  value.  The  result  assuredly  wo  aid  be  that,  the  allowances  made 
by  the  courts  to  the  sheriffs  would  far  exceed  all  the  fees  given  to  them  and 
fixed  by  the  fee-bill. 

The  judgment  of  the  court  was  pronounced  by 

Edstis,  C.  J.  The  plaintiff,  as  sheriff  of  the  parish  of  Carroll,  had  for  sev- 
eral months  a  plantation  and  slaves  in  his  custody  under  two  writs,  one  of  se- 
questration and  the  other  of  seizure  and  sale ;  and  we  infer  from  what  is  before 
us,  that  he  was,  by  consent  of  all  concerned,  made  its  factor.  He  shipped  the 
crop,  received  the  proceeds,  made  disbursments,  and  had  the  general  super- 
vision and  control  of  the  property. 

The  district  judge  gave  judgment  in  his  favor,  for  a  commission  of  two  and 
a  half  per  cent.  We  do  not  consider  this  to  be  an  allowance  by  the  judge  in 
conflict  with  the  71st  article  of  the  constitution,  but  an  action  to  recover  this 
commission  for  receiving  and  disbursing  the  revenues  of  the  plantation  under 
an  implied  contract  to  pay  for  them,  in  which,  under  the  admissions  made,  the 
plaintifis  must  recover.  Judgmtnt  affirmed. 
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DowNBs  V.  Tarkington,  Sheriff,  et  al. 

A  copy  of  a  record  of  proceedinga  in  a  coart  of  this  State,  antbenticated  by  the  seal  of  the 
ooart,  and  certified  by  a  deputy  clerk,  it  lafficiently  atteited.  The  deputy  is  an  officer 
known  to  the  law.    C.  F.  782. 
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Dowiris 

V. 

Tarkihgtoii. 


APPEAL  from  the  District  Court  of  Madison,  Selhy^  J.  J,  /.  Amonett,  for 
the  appellant,  cited  C.  P.  782.  10  Martin,  148.  15  La.  38.  Thomas 
and  SnydeVf  for  the  defendants,  relied  on  19  La.  542.  The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  obtained  an  injunction  against  an  order  of 
seizure  and  sale,  which  was  granted  on  the  application  of  the  executrix  of  the 
late  James  Armor,  on  the  ground  that  she  had  no  mortgage  on  the  property 
seized.  The  district  judge  awarded  damages  to  the  executrix,  defendant,  in 
dissolving  the  injunction,  and  the  plaintiflf  has  appealed. 

The  plaintiff  claimed  to  hold  the  property  under  a  sheriff's  sale  free  from 
mortgage,  and  offered  in  evidence  the  record  and  proceedings  of  the  suit  under 
which  he  became  the  purchaser,  which  was  not  admitted  by  the  judge  on  the 
ground  that  it  was  not  duly  certified,  it  being  signed  by  a  deputy  clerk  only. 
The  copy  of  the  record  was  under  the  seal  of  the  court,  and  signed  and  certified 
by  an  officer  known  to  the  law — the  deputy  clerk  of  the  Court  of  the  Fifth 
District  of  New  Orleans ;  and  we  think  the  judge  erred  in  refusing  to  receWe 
the  same  in  evidence.  C.  P.  782.  Bank  of  Louisiana  v.  Watson*  15  La.  40. 
The  deputy  clerk  of  this  court  certifies  copies  of  its  records  under  the  seal  of 
the  court,  in  conformity  with  the  provision  of  the  Code  of  Practice,  and  we 
believe  the  invariable  usage  under  it. 

The  jadgraent  of  the  District  Court  is  therefore  reversed,  and  the  case 
remanded  for  further  proceedings ;  the  appellees  paying  the  costs  of  this  appeal. 
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Gillespie  et  al.  v.  Cammack  et  al. 

The  drawer  of  a  bill  is  not  entitled  to  notice  of  non-payment  by  tbe  acccpton,  where  ttk« 
acceptance  was  for  his  accommodation,  and  he  had  undertaken  to  send  fands  to  them  witk 
which  to  pay  it,  and  failed  to  do  so.  . 

To  constitute  legal  fraud,  in  case  of  a  preference  given  by  an  insolvent  to  one  creator 
over  another,  so  as  to  afiect  the  preferred  creditor,  it  mast  appear  that  the  creditor, 
as  well  as  the  debtor,  was  not  in  good  faith,  that  he  knew  of  the   insolvency    of  . 
the  debtor,  and  contemplated  the  securing  to  himself  of  an  advantage  over  the  other 
creditors. 

The  action  to  annul  a  contract  on  the  mere  grounds  of  the  preference  given  to  one  creditor 
of  an  insolvent  over  another,  is  prescribed  by  one  year.    C.  C.  1982. 

Where  certain  mortgage  creditors  of  an  insolvent  sue  to  annul  a  judgment  rendered  on  tbe 
confession  of  the  debtor,  and  recorded  anteriorto  the  date  of  their  mortgage,  on  tbe  alleg-a- 
tfon  that  the  confession  was  a  contract  in  fraud  of  the  other  creditors,  the  action  maat  be 
brought  within  the  time  prescribed  by  art.  1982  of  the  Civil  Code.    The  rule   Qua  temjM^-  * 
ralia,  Jcc.  is  inapplicable  to  this  case ,  it  is  limited  to  cases  where  the  defendants  who  set 
it  up  as  an  exception  are  in  possession  of  the  thing,  or  in  the  enjoyment  of  the  liberty 
which  the  contract  offered  to  them  is  intended  to  restrain.    Here  the  judgment  creditor 
was  in  possession  of  a  mortgage  right  dating  from  the  time  of  its  registry. 

Where  a  register  of  mortgages  is  shown  to  have  kept  but  one  book  for  the  inscription  of  con* 
ventional  and  judicial  mortgages,  the  fact  that  a  judicial  mortgage  was  not  recorded  in  & 
separate  volume  of  judicial  mortgages  will  not  be  allowed  to  prejudice  the  judgment  credi- 
tor.   Per  Cufiam  '  As  there  was  but  one  book  kept,  third  persons  could  not  be  misled. 

Where,  at  the  date  of  a  bill,  a  statute  was  in  force  allowing  damages  at  ten  per  cent  in  case 
of  protest,  the  right  to  damages  at  that  rate  must  be  considered  as  part  of  the  contr&ct.  A 
subsequent  statute  reducing  the  late,  though  in  force  at  the  time  of  suit,  cannot  affect  tbe 
right  of  tbe  creditor  to  damages  at  tbe  rate  fi:(ed  by  the  statute  in  force  at  tlie  date  of  the 
contract. 
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One  who  porchases  property,  or  acqiiirei  a  mortgage  on  it,  pending  a  litigation  in  relatioa      GiLLKsm 
to  it,  though  for  a  valaable  coniideration,  and  witfaont  any  express  or  implied  notice  in  *• 

point  of  fact,  will  be  bound  by  any  decision  that  may  be  made  against  the  person  from  whcm 
be  acqaired  his  title  or  mortgage. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J.    Stacy  and 
Sparrow^  for  the  appellanta.    LockeU  and  Micau^  for  the  defendants. 
The  judgnaent  of  the  court  was  pronounced  by 

Slid  ELL,  J.    This  case  presents  a  controversy  between  the  plaintiffs  and 
defendants,  with  regard  to  the  distribution  of  the  proceeds  of  a  judicial  sale  of 
certain  lands  and  slaves.     Cammaek  4*  Co*  (who  act  in  this  case  for  the  use  of 
Stetson  S^  Avtry^  their  transferrees,)  obtained  a  judgment^  in  April,  1839,  in 
Concordia,  against  Watson^  which  was  recorded  in  June,  1840.    In  May,  1841 , 
they  instituted  an  action  against  Watson  and   Walker^  alleging  that  a  sale  of 
the  lands  and  slayes,  of  which  the  fund  in  controversy  is  the  representative, 
made  in  December,  1837,  by  Watson  to  Walker ^  was  fraudulent  and  simulated. 
Id  this  suit  Cammaek  if  Co.  were  successful.     They  obtained  a  verdict  and 
judgment  in  1845,  which  was  sustained  upon  appeal  by  this  court.    By  this 
judgment  the  sale  was  decreed  null,  and  the  property  declared  to  be  subject  to 
be  seized  and  sold  in  satisfaction  of  Cammaek  if  Co*s,  judgment.    See  Cam- 
nuuk  V.  Watson,  I  Annual  K.  134.    In  1842,  TFa^^er  granted  a  mortgage  upon 
the  land  and  slaves  in  favor  of  Roberts,  the  agent  of  certain  trustees  of  the  Bank 
of  the  United  States,  to  secure  certain  notes  then  executed  by  Walker,  but  of 
which  the  consideration  was  an  antecedent  liability.    The  Planters  Bank  of 
Mississippi  obtained  judgments  against  Watson  in  Concordia,  which  were  re- 
corded in  September,  1840,  and ^  February,   1841.    The  dates  of  registry  and 
of  rendition  of  these  judgments  were  posterior  to  the  rendition  and  registry  of 
the  judgment  in  favor  of  Cammaek  if  Co.    The  Planters  Bank  also  brought  a 
similar  suit  to  annul  the  sale  by  Watson  to  Walker,  commencing  their  action  in 
April,  1841.    They  also  alleged  the  simulation  of  that  sale.     There  was  a  ver- 
dict for  the  defendants,  in  December,  1841.    Upon  appeal  to  the  Supreme 
Court  the  judgment  was  reversed  and  the  sale  avoided;  a  re-hearing  however 
iras  granted,  and,  while  it  was  pending,  the  parties  made  a  compromise,  and  by 
agreement  the  suit  was  dismissed.    By  this  compromise,  which  was  made  in 
1843,  Watson  and  Walker  gave  to  the  assignees  of  the  Planters  Bank,  in  satis- 
fiction  of  their  claims,  their  new  notes,  secured  by  a  mortgage  upon  the  above 
mentioned  lands  and  slaves.     These  notes  were  subsequently  transferred  by 
the  assignees  to  OUlespie. 

Before  considering  the  relative  rank  of  these  litigants,  it  is  proper  to'  dispose 
of  certain  special  grounds  of  defence  which  are  set  up  by  Roberts  and  OUleS' 
pi<  against  the  alleged  judicial  mortgage  rights  of  Stetson  Sf  Avery,  the  assig- 
nees of  Cammaek  if  Co.  The  judgment  obtained  by  Cammaek  if  Co.  was 
founded  upon  a  bill  of  exchange,  drawn  in  Mississippi,  by  Watson  upon  Bogart 
ifHoopes,  merchants  at  New  Orleans,  and  by  them  accepted.  The  bill  was 
dated  in  Febmary,  1836,  and  was  payable  in  February,  1837.  It  is  said  that 
this  judgment  was  confessed,  that  Watson  was  insolvent  at  the  date  of  the  con- 
fession, and  that  he  had  a  valid  defence  to  the  suit,  which  he  did  not  urge. 

Under  the  evidence,  we  are  not  prepared  to  say  that  the  notice  of  pro- 
test was  well  given.  But  it  is  conclusively  shown  that  the  acceptance  was 
given  purely  for  the  accommodation  of  the  drawer;  that  he  promised  to  send 
funds  to  the  acceptors  to  meet  the  payment  of  the  bill,  but  failed  ever  to  do  so. 
Under  such  circumstances,  It  is  clear  that  the  drawer  was  not  entitled  to  notice. 
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To  withdraw  the  bill  from  the  category  of  accommodation  paper,  the  plain* 
tiffs  rely  upon  the  fact  that  a  mortgage  was  executed  in  1845  to  secnre  Bogari 
9f  Hoopes.    In  this  iostrument  the  mortgagor  recites  that  Bogart  8f  Haopes  had 
accepted  certain  bills  for  him,  and  had  agreed  to  accept  others ;  that  all  the  ac- 
ceptances made,  or  to  be  made,  for  him*,  were  gratuitously  given,  and  to  be  given* 
ironv  disinterested  motive8,aiid  for  the  sole  purpose  of  assisting  him  in  his  pecu- 
niary negotiations;  that  he  was  desirous  to  secure  them  from  all  loss  proceed- 
ing from  the  hazard  of  trade  or  otherwise,  and  therefore,  to  secure  them  agunst 
the  payment  of  such  drafts,  he  mortgaged,  &c.    The  execution  of  this  mort- 
gage cannot  be  considered  as  destroying  the  effect  of  the  agreement,  clearly 
proven,  to  provide  funds  to  meet  the  bill  at  its  maturity,  especially  when  taken 
in  connection  with  the  strong  and  unequivocal  declaration  in  the  act  of  mort- 
gage that  the  acceptances  were  purely  accommodation.     The  evident  inten- 
tion of  the  parties  was  that,  the  biils  should  be  covered  by  funds  to  be  provided 
by  the  drawer  ;  the  mortgage  was  for  the  further  indemnity  of  the  acceptor, 
and  certainly  did  not  authorize  the  drawer  to  entertain  a  reasonable  expecta- 
tion that  the  bills  would  be  paid,  if  his  promise  of  remittance  was  violated.     It 
is  not  however  indispensable  to  the  excuse  of  the  holder  to  rest  the  case  upon 
this  view  of  the  intentions  and  expectations  of  the  parties,  for  in  fact  the  mort- 
gagees, in  order  to  enable  the  mortgt^or  to  raise  money  by  mortgaging  the  pro- 
perty to  other  parties,  released  the  mortgage  before  the  bill  matured ;  and  we 
find  also,  not  only  the  confession  of  judgment,  but  subsequent  promises  by 
l^atson  to  pay  the  debt.     It  cannot  be  reasonably  objected  that  l^atson  was 
not  aware  of  the  irregularity  as  to  notice,  if  Irregularity  there  had  been.     For 
the  notarial  certificate  of  notice  was  on  file  in  the  cause  when  he  confisssed 
judgment,  withdrawing  the  general  denial  which  he  had  first  pleaded. 

But  it  is  said  that,  at  the  time  when  the  judgment  was  confessed,  Watson 
'  was  insolvent,  and  &at  such  confession  was  a  contract  in  frand  of  the  other 
creditors  of  Walsoiu  That  Watson  was  the  actual  debtor  of  Cammack  4*  Co. 
is  clear ;  and  if  there  was  a  fraud  it  was  merely  such  a  legal  fraud  as  results 
from  a  preference  given  by  an  insolvent  to  one  creditor  over  another.  To  con- 
stitute such  legal  fraud-,  so  as  to  affect  the  preferred  creditor,  it  must  appear 
that  he  also  was  not  in  good  faith;  that  he  knew  the  insolvency  of  the  debtor, 
and  contemplated  the  securing  to  himself  an  advantage  over  the  other  credi- 
tors. We  do  not  think  the  evidence  sufficient  to  impeach  the  good  faith  (^  Ae 
creditor  in  the  present  case.  It  is  not  satisfactorily  shown  that  there  wae  any 
fraudulent  knowledge  or  intent,  on  the  part  of  the  plaintiffs  in  that  suit.  They 
brought  their  action  in  1837,  the  cause  remained  at  issue  till  1839,  and  then  the 
confession,  after  the  debtor  had  probably  exhausted  the  usual  means  of  delay, 
was  given  in  consideration  of  an  onerous  condition,  a  stay  of  execution  for  nx 
months.  The  face  of  the  proceedings  certainly  does  not  present  that  precipttan* 
cy  which  usually  marks  a  fraudulent  confession. 

Independent,  however,  of  these  considerations,  we  are  of  opinion  that  it  is 
too  late  for  the  plaintiffs  in  this  cause  to  raise  the  question  of  iUegal  preference. 
The  revocatory  action  in  such  cases  is  bound  by  one  year.  Civil  Code,  1982. 
ALchafalaya  Bank  v.  Caldwell,  14  La.  308.  But  to  this  the  plaintiffs  answer 
that,  their  interest  did  not  arise  until  there  was  a  eoofiict  between  WaUofi's 
creditors,  as  to  whose  debts  should  be  paid  and  whose  lost ;  that  the  judgment 
of  Cammack  4*  Co,,  so  long  as  it  was  not  executed,  did  not  affect  the  other  cre- 
ditors ;  that  when  it  is  sought  to  be  executed,  then  the  plaintiflfs  may  interpose 
their  exception  to  the  judgment,  and  show  its  nullity.    They  invoke  the  princi- 
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pie  Qiut  ten^poralia  9unl  ad  agendum^  perpetua  iufU  ad  cxcipiendum.  lliii 
reasoning  10  specious,  but  .not  solid ;  the  maxim  is  misapplied.  Cammack  4* 
Co*  haviog  recorded  their  judgment,  its  registiy  was  .notice  to  all  other  credi- 
tors. They  occupy  the  attitude  of  possessors  of  a  mortgage  right,  dating  from 
the  16th  June,  1840.  The  plaintiflb  claiming  under  a  -subsequent  registry  are 
the  attacking  party.  They  seek  to  degrade  the  pnor  .mortgagee;  to. oust  him 
from  the  possession  oi  his  prior  rank,  which  he  has  peaceably  held  for  much 
more  than  one  year.  They  have  not  possessed  the  superior  .rank,  but  a  secon- 
dary one.  But  it  is  the  possessor,  for  whose  benefit  the  rule.  Qua  temporaUat 
may  be  invoked.  >*Tout  le  monde  est  d'accord  aujourd*hui  que  la  rdgle  doni 
il  s'agit  doit  6tre  limits  an  cas  o4  le  defendeur  qui  propose  >rexceptionpossdde 
k  chose,  ou  jouit  de  k  liberty  .que  le  contrat  qu'on  lui  oppose  a  pour  butde 
limiter  en  lui."  *•  La  rdgle  qu€g  temporalia  n*est  que  Texpression  de  cette 
v6rit6  constante  et  palpable  .qu'on  ne  present  pas  centre  celui  qui  poss^de, 
et  que  si  Ton  jouit  d'un  6tat  ou  d'une  position  quelconque,  on  n'a  besoin  que 
d*ane  exception  pour  s'y  (aire  maintenir,  et  nullement  d*une  action.  2  Trop- 
loDg,  Prescription,  §  827  et  stq. 

The  cases  cited  by  the  plaintiffs,  illustrate  the  principle  as  laid  down  bj 
Troplong,  and  the  only  answer  that  the  defendants  need  make  is  that,  properly 
coDsidered,  they  are.  authorities  in  their  own  favor.  Thus  in  Ttunnp^on  v.  Mil- 
ha%  1  Mart.  469,  the  purchaser,  sued  for  the  price  of  a  slave,  was  allowed  to 
set  up  the  unsoundness  of  the  slave,  although  the  action  of  redhibition  was 
iiaiTed  by  the  lapse  of  one  year.  The  defence  was  properly  permitted,  because 
the  purchaser  was  in  possession  of  the  price.  The  case  oi  Bushnell  v.  Broum's 
heirst  was  also  the  case  of  a  purchaser  sued  for  the  price.  He  alleged  the 
deficiencies  of  the  land,  and,  in  the  language  of  Judge  Martin,  was  permitted 
to  use  as  a  shield  what  he  •could  no  longer  use  as  a  weapon.  See  also  PaxUm  v. 
CM,  fi  La.  189. 

But  the  plaintiffs  contend  that,  even  if  the  judgment  was  valid,  it  was  never 
so  recorded  as  to  have  -effect  against  them.  It  appears  by  the  testimony  of  the 
parish  }udge  that,  the  judgment  in  favor  of  Cammcxk  8f  Co,^  was  recorded  in 
a  book  in  which  conventional  and  judicial  mortgages  were  recorded  indiscrim- 
inately. As  no  separate  book  for  judicial  mortgages  was  kept  by  the  recorder, 
tbe  irregularity  should  not  prejudice  the  judgment  creditor.  As  there  was  but 
one  book  kept,  third  persons  could  not  be  misled.  If  they  searched  in  the  only 
book  of  mortgages  kept,  they  would  find  the  inscription  there.  The  point  has 
been  substantially  decided  in  recent  cases.  . 

It  is  said  that  the  holders  of  the  bill  had  no  right  to  damages  at  ten  per  cent. 

Copies  of  portions ef  two  statutes  of  Mississippi  are  in  evidence.    One  of  these 

was  enacted  in  1822,  and  allows  damages  upon  such  a  bill  at  the  rate  of  ten  per 

cent.    The  other  was  enacted  in  February,  1836,  and  reduced  the  rate  to  five. 

The  bill  of  exchange  was  drawn  on  the  15th  February,  1836.    On  what  day  of 

February,  1836,  the  statute  was  enacted,  or  went  into  effect,  does  not  appear. 

We  are  not  permitted  to  presume  that  it  was  enacted  or  went  into  efifect  before 

the  bill  was  drawn,  and  must  consider  the  bill  as  drawn  under  the  statute  of 

1822.    The  right  therefore  te  ten  per  cent  damages,  if  the  hill  should  be  returned 

protested,  being  conferred  by  the  statute,  must  be  considered  as  part  of  and 

embodied  in  the  contract,  and  the  subsequent  statute  must  not'  be  construed  to 

operate  retit>spectively  so  as  to  take  away  a  vested  right.     See   WhiU  v.  Afc- 

4ut7/a9i,  12  La.  534. 
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GfLLDPig         Having  disposed  of  the  objections  which  are  urged  against  the  validity  of 
CkMukCK.     Cammack  Sf  Co' 8  judgment,  it  only  remains  to  enquire  what  are  the  relative 
rights  of  the  plaintiffs,  who  hold  mortgages  obtained  subsequent  to  the  registry 
of  that  judgment. 

The  assignees  of  the  Planters'  Bank,  under  whom  Crillespie  holds,  were  fully 
apprised  of  the  simulation  of  the  couToyance  by  Watson  to  Walker,  It  was 
expressly  charged  in  the  suit  to  annul  it,  brought  by  the  bank  in  1841.  They 
took  the  mortgage,  which  Crillespie  now  holds,  from  Watson  S^  WalkeVf  in 
1843.  So  fares  they  hold  under  Watson^  it  is  clear  that  they  took  subject  to 
the  prior  encumbrance  registered  in  favor  of  Cammack  4*  Co,  in  1840.  So  far 
as  they  held  under  Walker,  they  took  the  mortgage  with  full  actual  notice 
that  he  was  a  fraudulent  and  simulated  vendee,  whose  title  was  a  mere  shadow 
fraudulently  cast  upon  the  estate,  and  having  no  legal  existence  or  efficacy. 
As  Walker  to  their  knowledge  had  no  lawful  right,  he  could  convey  none  to 
them,  to  the  detriment  of  Watson's  creditors. 

Whether  Roberts  had  actual  notice  when  he  took  his  mortgage  from  Walker^ 
in  1842,  does  not  appear.  But  he  had  constructive  notice,  and  must  give  pre- 
cedence  to  the  defendants.  The  mortgage  was  given  to  him,  pending  the  action 
instituted  by  Cammack  4r  Co.  to  have  the  simulation  of  the  sale  adjudged,  and 
the  property  subjected  to  their  judicial  mortgage  as  tixe  property  of  Watson^ 
the  pretended  vendor. 

It  is  a  rule  of  universal  jurisprudence*  and  one  which  has  been  expressly 
recognized  in  our  Civil  Code,  that  every  man  is  presumed  to  be  attentive  to 
what  passes  in  the  courts  of  justice  of  the  State  where  he  resides,  or  has 
transactions.  A  purchase  therefore  of  an  estate  actually  in  litigation,  pendente 
lUct  even  for  a  valuable  consideration,  and  widiout  any  express  or  implied  notice 
in  point  of  fact,  affects  the  purchaser  in  the  same  manner  as  if  he  had  such 
notice,  and  he  will  accordingly  be  bound  by  the  decree  in  the  suit.  The  rule 
may  sometimes  operate  harshly,  but  is  founded  upon  grave  considerations  of 
publk:  policy,  and  must  therefore  be  respected  and  enforced.  See  Story *a 
£quity,  vol  1,  394«  Civil  Code,  2428.  Long  ▼.  French,  13  La.  257.  CabU 
w,  Davenport,  4  La.  557.  See  also  the  elaborate  opinion  of  Chancellor  Kent,  ia 
Murray  v.  Ballow,  1  John.  Ch.  576,  in  which  he  gives  at  length  the  english  aa« 
thorities,  and,  while  recognizing  the  occasional  hardship  of  the  doctrine,  saya  it  ia 
one  of  those  cases  in  which  private  roisehief  must  yield  to  general  convenience* 

The  principle  which  defeats  conveyances  m&de pendente  lite,  tippltw  a  fortwri 
to  encumbrances. 

In  the  case  of  the  Bishop  of  Winchester  v.  Payne,  11  Vesey,  jr.  194,  th» 
question  was  whether  subsequent  mortgagees  of  an  equity  of  redemption  were 
hound  by  a  decree  of  foreclosure  though  not  made  parties,  their  rights  haYing 
been  ncquned pendente  liU»    Sir  William  Grant  said:   '*  Ordinarily,  it  is  tmet 
the  decree  of  the  court  binds  only  the  parties  to  the  suit.    But  he  who  pur- 
chases during  the  pendency  of  the  suit,  is  bound  by  tiie  decree  that  may  be 
made  against  the  person  from  whom  he  derives  title ;  the  litigating  partiee  are 
exempted  from  the  necessity  of  taking  any  notice  of  a  title  so  acquired*     As  to 
them,  it  is  as  if  no  such  title  existed.    Otherwise  suits  would  be  indetermin- 
able, or^  which  would  be  the  same  in  effect,  it  woukl  be  in  the  pleasure  of  one 
party  at  what  period  the  suit  should  be  determined.    The  rule  may  sometimes 
operate  with  harship  upon  those  who  purchase  without  actual  notice,  yet  gen- 
eral convenience  requires  its  adoption ;   and  a  mortgage  taken  pendente   lit^ 
cannot  be  exempted  from  its  operation.  Judgment  qffirmjedm 
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Where  an  order  of  leiziire  and  sale,  laed  out,  under  art  746  of  the  Code  of  Practice,  on  a 
jadgment  rendered  in  another  State,  wai  inapended  by  appeal  at  the  time  of  the  paatage 
of  the  Stat  of  1  Jane,  1846,  repeafing  >o  mnch  of  that  article  at  antfaorisei  executory  pro- 
cesa  on  inch  a  judgment  the  proceeding!  muit  be  dismiMed.  Lawa  regolaking  the  form  of 
judicial  proceedinga  relate  to  the  remedy ;  and  where,  before  a  final  deciaion,  a  new  law 
changes  the  form,  it  mast  take  effect  at  once,  onless  it  expressly  declares  that  the  pre-ex- 
isting form  shall oontinoe  to  be  followed  incases  then  pending. 

APPEAL  from  the  Dietrict  Court  of  TensuB,  Curry,  J.    Frost  and  Mont- 
gomery,  for  the  plain  tiff.     T.  N,  PeireCf  Prentiss  and  Finney ,  for  the  ap- 
pellanta.    The  jadgment  of  the  court  wa0  pronounced  by 

RosT,  J.*  The  plaintiff  obtained  from  the  judge  of  the  district  court 
in  and  for  the  parish  of  Tensas,  at  chambers,  an  order  of  seizure  on  a  judgment 
alleged  to  have  been  rendered  in  his  favor  bj  the  Supreme  Court  of  the  State 
of  Alabama.  This  order  was  granted  in  December,  1845,  under  the  disposi- 
tions  of  art.  746  of  the  Code  of  Practice,  and  the  Bank  of  the  State  of  Ala- 
6ama,  a  creditor  of  the  defendant's,  appealed  from  it  in  December,  1847,  alleg- 
ing TarioQS  informalities  said  to  be  apparent  on  the  face  of  the  record. 

That  portion  of  art.  746  of •  the  Code  of  Practice  which  authorized  executo- 
ry process  on  foreign  judgments  was  repealed  early  in  1846 ;  and  the  first  ques- 
tion which  this  case  involves  is,  whether  we  can  sustain  an  order  of  seizure 
taken  before  the  repeal  of  the  law,  but  suspended  by  appeaL    The  distinction 
between  laws  impairing  the  obligation  of  contracts,  or  of  judgments,  which  the 
law  holds  to  be  contracts,  and  laws  modifying  the  remedy  given  by  the  legisla- 
ture to  enforce  the  obligation,  was  fully  recognized  by  Judge  Marshall  in  the 
case  of  Sturges  v.  Crowninskield,  4  Wheaton,  200,  and  has  been  reasserted  by 
the  same  tribunal  in  the  case  of  Jackson  v.  Lamphire^  3  Peters,  280,  and  in  the 
ease  of  Vie  Charles  Iliper  Bridge  v.  The  Warren  Bridge,  11  Peters,  539.  Our 
predecessors  have  also  recognized  it  in  the  cases  of  Patina,  Prijean,  7  La.  301 ,  and 
The  State  v.  Bermtuiez,  12  La.  355 ;  and  have  held  that  executory  proceedings 
belong  te  the  remedy,  16  La.  256.    Laws  regulating  the  form  of  judicial  pro- 
ceedings are  remedial  laws ;  and  that  form  depends  upon  the  law  in  force  at  the 
time  the  proceedings  are  instituted,  without  regard  to  the  law  at  the  time  of  the 
occurrence  of  the  facts  upon  which  they  are  based.    It  may  even  vary,  and  it 
does  aerially  vary,  if  before  the  final  decision  a  new  law  intervenes  which 
changes  the  form,  unless  that  law  expressly  declares  that  the  preexisting  form 
shall  continue  to  be  foUowed  in  the  cases  then  pending.     The  mode  of  execu- 
tion of  a  judgment  belongs  to  the  future,  and  consequently  the  new  law  must 
govern.     IVIerlin,  Effet  Retroactif,  sect.  3,  §  8  and  10.    These  principles  were 
fully  recognized  by  the  late  Supreme  Court  in  the  cases  of  Cooper  v.  Hodge  et 
aL   17  La.  476.  Borgsted  Sf  Co.  v.  Nolan  et  aL    Ibid  593.   Frey  et  al  v.  Heher^ 
streitetal.  1  Rob.  565.    Ludeling  v.  His  Creditors,  4  Mart.  N.  S.  602.   Dean 
V.  Carnahan,  7  Mart  N.  S.  259. 
It  has  been  held  in  Massachusetts  that,  when  a  special  tribunal  is  created  by 


62  see; 


*The  eases  of  Duke  v.  Duke  and  Heard  v.  Duke,  preeenting  the  same  facts  as  this 
case,  similar  decisions  were  made  la  each  of  them.    R. 
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an  net  of  the  legislature,  on  the  repeal  of  the  act  without  any  saving  of  pro- 
ceedings commenced  and  pepding  before  it,  its  whole  power  and  aatfaority 
cease,  and  it  cannot  proceed  to  finish  what  has  so  commenced.  6  Pickering,  501. 

Similar  views  are  entertained  by  the  courts  and  jurisconsults  of  France. 
The  frcnch  Code  de  Procedure  contained  an  article  providing  that  it  should  be 
executed  from  and  after  the  1st  of  January,  1807,  and  tl^t  all  suits  instituted 
after  that  date  should  be  conducted  in  conlQrmity  with  its  dispositions.  The 
Council  of  State  being  consulted  upon  the  interpretation  of  that  article,  decided, 
that  all  appeals  taken  since  the  1st  of  January  1807  came  under  the  new  forms, 
on  the  ground  that  appeals  were  new  proceedings  subject  to  the  law  in  force  at 
the  time  they  took  place.     Sirey,  ][lepert.  vol.  7,  sec.  2,  p.  54. 

When  the  appeal  was  taken  in  this  case,  the  law  authorizing  the  executory 
process  had  heen  repealed,  and  the  order  of  seizure  had  become  inoperative  in 
consequence  of  that  repeal.  Forced  sales  are  stricti  juris,  and  justice  must 
have  the  warrant  of  a  law  in  force  ajt  the  time  they  take  place,  in  order  to  trans- 
fer the  title  of  tlie  debtor  to  the  purchaser. 

It  is  therefore  ordered  that  the  plaintiff  be  forever  enjoined  from  proceeding 
on  his  order  of  seizure,  and  that  he  pay  the  costs  in  both  courts.  It  is  further 
ordered  that,  his  right  to  proceed  via  ordinaria  be  reserved. 


IJebert  1?.  Woods  et  al. 

Where  a  promissoTy  note  is  lost  by  a  special  endoraee,  payment  of  its  amoant  to  a  liiird 
person  who  had  acquired  no  lawful  title  to  it,  will  be  no  defence  to  an  action  by  the  true 
owner. 

A  statement  made  in  an  account  rendered  by  an  agept,  not  npder  oath,  there  being  no  evi- 
dence to  bring  the  accoant  within  the  rale  which  permits  the  declaration  of  a  witness  to 
be  given  in  evidence  agfinst  the  principal  as  part  of  the  ret  g!S*lee,  is  inadmissible  in 
evidence. 

APP£AL  from  the  District  Court  of  West  Baton  Rouge,  Surk,  J.  Ben- 
nett, for  the  plaintiff.  Elam,  for  the  appellants.  The  judgment  of  the 
jconrt  was  pronounced  by 

Slidell,  J.  The  defendants  are  sued  as  makers  of  a  lost  note.  After  the 
loss  of  the  note  the  first  endorsees,  Hebert  brothers,  transferred  their  interest 
to  the  plaintiff.  It  appears  from  the  evidence  that  Hebert  brothers  were  the 
special  endorsees  of  the  payee,  and  entrusted  the  note  to  their  correspondents 
in  New  Orleans,  Richer  Sf  Co,,  with  the  request  that  they  would  ascertain  if  a 
certain  creditor  of  Hebert  4'  Co*  woul4  take  the  note  in  payment,  and,  if  so, 
then  Hibert  4r  Co.  would  endorse  the  note.  A  day  or  two  afterwards,  Ricker 
Sf  Co.  wrote  to  Hebert  Sf  Co.  that  the  note  was  lost  or  mislaid.  The  note  was 
advertised  at  New  Orleans  and  at  Baton  Rouge,  and  the  drawees  were  advised 
of  its  loss  by  letters  enclosing  copies  of  the  advertisement.  The  testimony  by 
which  the  above  facts  are  established  is  uncontradicted,  and  was  believed  by  the 
district  judge.  Under  this  testimony  it  is  cjear  that  no  other  person  than  the 
plaintiff  ever  acquired  any  lawful  title  to  the  note.  Hibert  Sf  Co;  being  special 
endorsees,  were  alone  capable  to  transfer  it. 

The  defence  relied  upon  is  a  payment  to  Gottschalk,  who  is  said  to  have 
received  the  note  from  Ricker  Sf  Co.  The  testimony  on  this  point  is  unsatis* 
factory.     It  is  not  proved  at  what  date  Gottschalk  received  the  note,  nor  what 
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Goosideration  he  gave  for  it,  nor  even  that  he  ever  actvrally  had  it  in  his  posses- 
sion. The  only  witness  called  for  the  defence  acknowledges  that  he  never  saw . 
the  note.  He  states  that  he  collected  the  amonot  for  Gottschalk  from  one  of 
the  makers,  upon  proving  to  him  that  the  note  was  lost  and  that  it  belonged  to 
GotUchcdk ;  but  what  facts  were  proved  to  induce  the  maker  to  pay,  is  not 
shown. 

Under  the  evidence  the  district  judge  properly  concluded  that  the  title  of 
Hebert  brothers  was  never  lawfully  divested,  except  in  favor  of  the  present 
plaiotifT;  and  that  if  a  payment  was  really  made  by  the  makers,  it  was  made 
incautiously,  and  was  ineffectual  against  the  true  owner. 

The  evidence  adduced  by  the  plaintiff  to  prove  that  the  payee*s  endorsement 
was  special,  was  not  inconsistent  with  the  averments  of  the  petition,  and  was 
properly  received. 

The  court  properly  rejected  the  copy  of  Richer  8f  C6*8.  account,  made  out 
in  the  hand.writing  of  Richer  and  signed  by  him,  in  which  the  note  was  credit- 
ed to  Hebert  brothers.  If  Richer  himself  was  a  competent  witness  he  should 
have  been  examined.  The  plaintif}*  could  not  be  bound  by  his  ex  parte  and 
unsworn  statement.  It  was^mere  hearsay,  there  being  no  accompanying  evi- 
dence to  bring  the  document  within  the  rule,  which  permits  the  declaration  of 
ao  agent  to  be  given  in  evidence  against  the  principal  as  part  of  the  res  gesta. 

Judgment  affirmed. 


2o5 


Hebert 

-a 
Woods. 
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Freeland  r.  Briscoe. 

There  are  no  preaamptions  against  lareties ;  they  can  only  be  held  to  the  precise  terms  of 

their  obligation.    C.  C.  3008. 
A  surety  will  be  discharged  where  he  cannot,  upon  payment,  be  subrogated  to  the  rights  of 

the  creditor.    C.  C.  3021,  3022. 
A  mortgage  executed  to  sectare  the  payment  of  a  jcrdgmeiit  stated  in  it  to  be  the  property  of 

the  mortgagee,  will  be  declared  void  on  proof  that  the  jndgnwnt  did  not  belong  to  him* 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.  Thomas  and 
Snyder,  for  the  appellant.  A.  Pierse,  Stacy  and  Sparrow,  for  the  defen- 
dant.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  FreeLand  having  obtained  an  order  of  seizure  and  sale  upon  a 
mortgage  executed  in  his  favor  by  Briscoe,  an  injunction  was  obtained  by  Bris- 
coe. The  cases  were  consolidated,  and  a  judgment  having  been  rendered 
which  partially  sustained  and  partially  rejected  the  claims  of  Fredand,  Briscoe 
appealed. 

The  mortgage  which  has  given  rise  to  this  controversy  was  executed  by 
Briccoe,  in  1842,  to  secure  the  payment  of  two  alleged  judgments  obtained  by 
Freeland,  one  against  John  Briscoe  in  the  United  States  Court  of  Louisiana, 
for  $7,484  80,  and  interest,  and  the  other  against  Bowen,  the  surety  upon  a 
note  for  which  John  Briscoe  was  the  principal  debtor,  in  the  Circuit  Court  of 
Claiborne  county,  Mississippi,  for  $10,017  00.  It  was  stated  in  the  mortgage 
as  the  agreement  of  the  parties  that,  the  security  given  by  the  mortgage  for  the 
payment  of  the  sums  mentioned  was  received  in  full  discharge  of  all  the  securi* 
ties  in  the  origiDal  notes  in  which  the  judgments  were  obtained.   By  the  power 
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Freslakd  of  attorney  annexed  to  the  mortgage  Freeland  states  that,  the  mortgage  is  to  be 
BaiscoB.  executed  to  secure  the  payment  to  himself  of  about  $19,000  due  to  him  by 
John  Briscoe.  At  the  time  of  executing  this  mortgage  Samuel  M.  Briscoe 
transferred  to  Wilcox,  the  attorney  of  Freeland,  who  accepted  the  mortgage 
for  him,  two  notes  of  Amis  8f  BuUerworth,  amounting  to  $3,688,  which  were 
imputed  in  the  act  of  mortgage  as  a  credit  upon  the  alleged  judgment  rendered 
in  Mississippi.  The  petition  for  injunction  charged  that  the  mortgage  had  been 
obtained  from  Briscoe  through  fraud  and  misrepresentation  hy  Freeland  and  his 
attorney ;  that  there  never  had  been  a  judgment  rendered  in  Mississippi  in 
favor  of  Freeland  9^\iaX,  Bowen,  as  surety  of  John  Briscoe.  The  prayer  was, 
that  the  whole  mortgage  be  declared  a  nullity,  and  for  judgment  against  Free- 
land  for  the  amount  of  the  two  notes  transferred  to  him  and  imputed  as  a  pay- 
ment upon  the  Mississippi  judgment.  There  was  also  an  alternative  prayer 
that,  if  not  entitled  to  full  relief,  the  mortgage  might  be  declared  null,  so  far 
as  it  related  to  the  Mississippi  judgment,  and  that  the  two  notes  might  be 
imputed  as  a  payment  upon  the  judgment  rendered  in  the  United  States  Court. 
By  a  supplemental  plea  it  was  farther  alleged  that,  the  nullity  of  the  mortgage 
had  become  res  judicata  in  an  antecedent  litigation  between  the  parties. 

It  is  conceded  that,  at  the  time  when  the  mortgage  was  executed,  the  judg- 
ment in  Mississippi  was  not  in  favor  of  Freeland,  eo  nomine,  as  stated  in  the  act 
of  mortgage.  The  judgment  was  in  favor  of  the  Commercial  Bank  of  Rodney. 
The  note  upon  which  it  was  obtained  was  once  held  by  Freeland,  who  dis- 
counted it  at  the  bank.  The  bank  obtained  judgment  upon  it  against  Bowen^ 
nominally  the  co-obligor,  but  in  reality  the  surety  of  John  Briscoe.  The  bank 
also  brought  suit  upon  it  against  Freeland,  as  endorser.  That  the  bank  was  at 
one  time  the  holder  of  the  note  is  conclusively  shown,  and  Freeland  has  failed 
to  show  that  he  has  ever  paid  it,  or  become  the  owner  of  the  judgment.  That 
John  Briscoe  desired  that  Freeland  should  be  secured  against  his  liability  on 
the  note  is  satisfactorily  shown,  and  counsel  are  perhaps  warranted  in  saying 
that  no  moral  fraud  or  intentional  deception  was  practised  by  the  mortgagee,  or 
his  attorney,  upon  Samuel  M*  Briscoe.  But  the  mortgage,  so  far  as  that  claim 
was  concerned,  was  based  upon  the  alleged  existence  of  a  jadgment  which 
did  not  exist ;  it  is  not  satisfactorily  proved  that  Samuel  M.  Briscoe  knew  tho 
true  state  of  the  case,  to  wit,  that  the  judgment  was  owned  by  the  [bank,  and 
that  Freeland  had  not  paid,  nor  was  the  owner  of  the  note.  No  liability  uf 
Samuel  M.  Briscoe  for  the  note  of  John  Briscoe  and  Bowen,  is  proved.  He 
stands  in  this  matter  under  the  evidence,  whatever  may  be  the  real  state  of  the 
case,  as  a  voluntary  surety  for  an  antecedent  liability  of  John  Briscoe,  by  the 
mortgage  of  his  own  lands  and  slaves. 

The  law  applicable  to  such  a  state  of  evidence  is  clearly  in  his  favor.  The 
judgment  in  Mississippi,  which  he  undertook  to  secure,  did  not  exist,  as  repre- 
sented. It  was  not  owned  by  the  party  to  whom  the  mortgage  was  given* 
There  are  no  presumptions  against  sureties ;  they  can  only  be  held  to  the  coa- 
tract  as  made — to  the  precise  terms  of  their  obligation.  Fidejussio  est 
strictissimi  juris,  el  non  durat  vel  extenditurde  re  ad  rem,  de  persona  ad  per* 
sonam,  de  tempore  ad  tempus.  Where  the  principal's  indebtedness  does  not 
exist,  the  collateral  contract  is  a  nullity.  The  representation  was  that  FreelancL 
was  the  plaintiff  in  the  judgment ;  and  the  mortgage  was  to  secure  its  payment 
to  him.  But  it  turns  out  that  he  was  not  the  creditor,  and,  however  innocent  the 
representation,  the  surety  cannot  be  held.  The  surety  is  entitled  to  subrogatioa 
upon  paying  the  creditor ;  but  if  the  mortgagor  Briscoe  should  pay  FredanU 
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$10,017,  Freeland  could  Dot,  so  far  aa  the  evidence  informs  us,  transfer  to 
him  what  he  represented  himself  as  owning,  a  judgment  against  Bowen^  and  the 
note  of  John  Briscoe  upon  which  it  was  obtained.  See  Civil  Code,  arts.  3008, 
3021,  3022. 

But  it  is  said  that,  even  though  Freeland  had  not  paid  the  note,  yet  under  his 
liability  as  endorser  he  would  have  had  a  right  to  sue  John  Briscoe  for  an  indem- 
nity, and  may  therefore  hold  on  to  an  iodemnity  although  irregularly  obtained. 
This  may  be  true ;  but  then  it  is  not  shown  that  Samuel  Briscoe  was  liable  as 
principal  debtor,  and  there  is  therefore  no  such  equity  established  agaiust 
him.  We  are  therefore  of  opinion  that  the  mortgage,  so  far  as  it  was  given  to 
secure  the  alleged  judgment  in  Mississippi,  cannot  be  declared  valid  under  the 
evidence  presented  to  us. 

There  are  however  circumstances  presented  by  this  record,  which  induce  us 
to  leave  the  rights  of  the  parties  open  as  to  the  Mississippi  judgment  and  the 
note  upon  which  it  was  obtained  ;  especially  as  the  jury  refused  to  restore  to 
Samuel  M.  Briscoe  the  notes  of  BuUenporlh  S^  Amis,  and  sustaioed  the  ioi- 
patation  of  their  amount  to  the  Mississippi  judgment.  This  fiuding  shows 
that,  in  the  opmion  of  the  jury,  Samuel  M.  Briscoe  was  not  a  mere  volunteer 
jQ  this  matter ;  and  although  we  do  not  feel  authorized,  under  the  evidence, 
to  affirm  the  verdict  in  that  particular,  it  has  formed  with  us  a  strong  induce- 
ment to  leave  the  controversy  partially  open  in  favor  of  both '  litigants,  by 
reserving  to  Freelafid  whatever  rights  he  may  have  acquired  under  the  mort- 
gRge,  or  may  otherwise  have,  with  regard  to  the  Mississippi  judgment  and  the 
note  upon  which  it  was  obtained,  and  to  Samuel  M.  Briscoe  his  rights,  what- 
ever they  may  be,  to  the  recision  pro  tanto  of  the  mortgage,  and  the  restoration 
of  the  notes  of  BtUierworth  4*  Amis,  or  their  value. 

We  would  have  been  disposed  to  remand  the  cause  upon  those  points,  were  it 
not  that  the  pleadings  and  proceedings  are  complicated  to  a  degree  which 
would  embarrass  the  examination  of  the  case. 

As  regards  the  plea  of  res  judicata :  We  consider  it  untenable.  To  explam 
ail  the  proceedings  which  are  exhibited  by  the  confused  and  complicated  records 
before  us,  and  upon  which  the  question  of  res  judicata  turns,  would  be  an 
uooecessary  waste  of  time.  It  suffices  to  say  that,  the  consent  judgment  which 
is  pleaded  as  res  judicata,  expressly  refers  to  the  other  proceedings  than  those 
in  the  suit  in  which  it  was  rendered.  Interpreted  by  the  recitations  contained 
in  it,  and  by  the  other  suits  to  which  it  refers,  it  is  obvious  that  it  was  under- 
stood by  the  parties  and  by  the  court  as  a  perpetuation  of  the  injunction  arrest- 
ing a  prior  order  of  sale,  applying  merely  to  the  executory  proceedings  instiuted 
in  the  former  case,  and  not  concluding  the  parties  upon  the  issues  presented 
io  this  cause,  and  then  pending. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be  reversed ; 
and  it  is  further  decreed  that  the  said  Thomas  Freeland  be  recognized  as  a 
mortgage  creditor  for  the  sum  of  $7,484  40,  and  interest  thereon  at  the 
rate  of  ten  per  centum  per  annumfrom  the  4th  day  of  January,  1840,  until 
paid,  upon  the  lands  and  slaves  described  in  the  act  of  mortgage,  executed  on 
the  19th  day  of  July,  1842,  before  Malcolm  Wallace,  notary,  by  said  Samuel  M^ 
Briscoe  to  said  Thomas  Freeland,  of  which  mortgage  a  copy  is  on  file  in  this 
cause;  and  that  the  said  lands  and  slaves  be  seized  and  sold  to  satisfy  the  said 
mom,  interest,  and  costs  of  this  suit  in  the  court  below ;  and  that  the  injunction 
by  said  Briscoe  obtained  be  dissolved.    And  it  is  further  decreed  that,  in  all 
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other  respects,  this  suit  be  dismissed  as  in  case  of  non-sait,  and  ^ith-  a  fall 
reservation  of  the  rights  and  liabilities  of  the  said  Samuel  M,  Briscoe  and  the 
said  Freeland  respectively,  with  respect  to  so  much  of  said  mortgage  as  was 
given  to  secure  the  alleged  judgment  rendered  in  the  Circuit  Court  of  Clai- 
borne county,  Mississippi,  and  with  respect  to  the  judgment  rendered  in  Mis- 
sissippi in  faVor  of  the  Commercial  Bank  of  Rodney  against  Brown^  and  with 
respect  to  a  certain  note  made  by  A.  G.  BrotonKud  John  Briscoe  in  favor  of  /. 
B.  Warren  for  $9,333  30,  datbd  5th  May,  1839,  being  the  note  more  fully 
described  in  the  record  of  this  cause,  and  with  respect  to  the  two  notes  of 
Amis  4*  Bultenoorth  mentioned  in  said  act  of  mortgage.  And  it  is  further  de- 
oreed  that  the  said-  Freeland  pay  the  costs  of  this  appeaU 
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Hill  v.  Bowden  et  aL 

Acc^ptaiice  of  service  of  a  petition  of  appeal  by  an  attorney  at  law  will  be  presamed  to  have 

been  anthorixed  by  his  client,  nnlesB  the  latter,  by  his  own  affidavit  or  otherwise,  shows 

that  the  attorney  transcended  his  anthority. 
Where  an  appellee,  by  his  attorney,  writes  afr  the  foot  of  a  petition  for  an  appeal  and  of  the 

order  gran^g  it,  the  words,  "  Service  accepted,"  it  will  include  a  waiver  of  citation. 
One  whose  possession  commenced  and  was  continaed  in  bad  faith,  is  answerable  for  rents  ac> 

cmed  previoosly  to  the  commencement  of  salt. 

APPEAL  from  the  District  Court  of  Madison,  Selby^  J.  Thomas  and  Sny- 
dcTf  for  the  appellant.  Amcnelt^  for  the  defendants,  CopUy-t  intervenori 
pro  se>  Bemiss,  for  the  intervener,  Morancy.  The  judgment  of  the  court 
was  pronounced  by 

Kino,  J.  The  appellee  Copley  has  moved  to  dismiss  the  appeal,  on  the  ground 
that  the  service  of  the  petition  of  appeal  was  accepted  without  his  authority  by 
his  attorney,  and  that,  if  the  acceptance  be  deemed  to  have  been  authorized,  it 
can  have  no  greater  effect  than  if  the  petition  had  been  actually  served,  which 
service  it  is  contended  would  be  insufficient. 

We  have  repeatedly  held,  that  the  acts  of  attornies  will  be  presumed  to  have 
been  authorized  by  their  clients,  unless  the  latter,  by  their  own  affidavit  or  oth- 
erwise, show  that  the  attorney  transcended  his  authority.  Conrey  v.  Brenkam^ 
1  An.  Rep.  397.  Ingram  v.  Richardson^  2  An.  839.  No  such  showing  has 
been  made  by  the  appellee.  At  the  foot  of  the  petition  praying  for  an  ap- 
peal, and  of  the  order  granting  it,  is  the  following  acceptance  in  writing :  '^Service 
accepted  for  the  defendants  James  Bowden^  and  wife,  Judith  Bowden^  and  the  in^ 
tervenor  George  PF,  Copley^  June  14,  1847.  (Signed)  /.  /.  Amonetl,  Atty." 
This  is  a  distinet  acceptance  of  service  of  the  petition  and  order  of  appeal,  and 
fairly  includes  a  waiver  of  citation.  The  motion  to  dismiss  is,  therefore  over- 
ruled. 

The  plaintiff)  Cynthia  Hill,  instituted  this  action  to  recover  a  tract  of  land  in 
the  possession-  of  the  defendants.  The  latter  disclaimed  title,  and  alleged  that 
they  held  as  lessees  of  Copley*  Copley  intervened  in  the  suit,  asserted  that  he 
was  the  owner,  prayedto  be  quieted  in  his  title,  and,  in  the  event  of  eviction,  to 
recover  the  value  of  the  improvements.  Morancy  also  intervened,  and  claim- 
ed the  land.  He  prayed  to  be  decreed  to  be  the  owner ;  but,  if  the  plaintiff 
should  prove  to  have  thd  better  title,  he  then  asked  for  the  value  of  the  im^ 
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proYements  placed  on  the  land  by  those  tinder  whom  he  claimed.     The  jury         Hill 

Mm 

gave  a  verdict  in  favor  of  the  plaintiff  for  the  land,  and  in  favor  of  Copley,  Bowdih. 
against  the  plaintiff,  for  $400,  the  valne  of  the  improvements,  and  rejected  the 
claim  of  Moraney.  The  plaintiff  has  appealed.  Mrs.  £/t^/ exhibited  a  patent  in 
her  favor  for  the  land  in  controversy.  'The  superiority  of  her  title  is  not  con- 
tested in  this  court.  The  only  questions  at  present  at  issue  between  the  parties 
relate  to  the  value  of  the  improvements  made  upon  the  land  while  in  the  pos- 
session of  Sims,  under  whom  the  interveners  claim,  the  rents  which  are  to  be 
deducted,  and  the  party  to  whom  the  residue,  if  any,  should  be  awarded. 

We  think  that,  under  the  eWdence,  the  rents  to  which  the  plaintiff  is  entitled 
fully  equal  the  enhanced  value  given  to  the  land  by  the  improvements  made 
upon  it,  and  that  the  claim  far  the  latter  has  extinguished  the  former.  This 
conclusion  renders  it  unnecessary  to  determine  between  the  conflicting  claims 
of  the  intervenors. 

llie  evidence,  in  our  opinion,  shows  that  the  possession  of  Sim^,  under  whom 
the  intervenors  claim,  commenced  and  was  continued  in  bad  faith.  Such  being 
the  character  of  his  possession,  he  was  answerable  for  the  rents  which  had  ac- 
crued previous  to  the  inception  of  the  suit.  He  obtained  possession  of  the 
laod  by  making  a  verbal  promise  to  give  a  slave  as  the  price  to  the  plaintiff,  who 
had  acquired  a  pre-emption  right  under  the  act  of  1838.  He  availed  himself  of 
the  possession  thus  acquired  to  enter  the  land  in  his  own  name,  and  refused  to 
fulfil  his  engagement  to  deliver  the  slave.  The  plaintiff  caused  this  entry  to  be 
canceUed  and  a  patent  issued  in  her  favor,  in  1844 ;  notwithstanding  which, 
those  deriving  tittle  from  Sims  have  persisted  in  holding  possession,  until  evict- 
ed by  the  judgment  in  this  suit.  The  interveners  can  assert  no  greater  rights 
than  Sims  possessed.  Their  claim  for  improvements  made  by  him  must  be 
taken  subject  to  the  offset  of  rents,  which  the  plaintiff  could  have  opposed 
to  him. 

It  appears  that  Sims  went  upon  the  land  in  1840,  at  which  time  the  timber 
was  deadened  upon  about  twenty  acres  of  the  tract.     In  1842,  he  had  cleared 
and  put  under  cultivation  from  fifty  to  one  hundred  acres,  and  had  erected  upon 
it  a  house  worth  $150.    What  quantity  was  cultivated  during  the  two  previ- 
ous years,  does  not  appear.     The  judgment  in  this  suit  was  rendered  in  Octo- 
ber, 1846.    Thus  SimSf  and  those  holding  under  him,  remained  in  possession 
seven  years,  during  five  of  which,  at  least,  they  had  from  fifty  to  one  hundred 
acres  of  the  land  in  cultivation.    The  lowest  estimate  of  the  rents  is  92  an 
acre  per  annum,  the  highest  $5.    The  enhanced  value  of  the  land  by  the  clear- 
ing ia  shown  to  be  $9  an  acre.    The  difference  between  the  rents  and  the  en- 
hanced TBlue  of  the  soil,  leaves  a  balance  in  favor  of  the  former  sufficient  to 
compensate  for  the  house.     The  jury  appear  to  have  considered  the  value  of 
the  improvements  only,  and  to  have  made  no  allowance  for  the  rents.    Upon  no 
other  hypothesis  can  their  verdict  be  accounted  for,  under  the  evidence  submitted 
to  them.  This  conclusion  is  fairly  inferrable  from  the  terms  in  which  their  verdict 
is  expressed.     It  isas  follows :  **  We ,  the  jury,  find  a  verdict  for  plaintiff  for  the 
land  in  controversy,  allowing  Gtorgt  W,  Copley  $400  for  the  improvements  on 
the  land,  and  find  against  the  intervener  Moraney •'**    Into  this  error  they  prob- 
ably fell  in  consequence  of  the  refusal  of  the  judge  to  charge  that,  the  plaintiff 
was  entitled  to  recover  rents,  if  they  found  that  Siins  was  a  possessor  in  bad 
fiuth.     The  verdict  is  clearly  erroneous,  and  the  facts  do  not,  in  our  opinon,  re- 
quire that  the  cause  should  be  remanded. 

It  is  therefore  ordered  that,  so  much  of  the  judgment  of  the  District  Court  as 
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Hill        decrees  to  the  pkuDtiff,  CynOua  L»  HUl^  Uia  land  in  controveny,  and  rejects 
BowDEN.      ^^^  claim  of  the  intervenor  Morancy,  be  affirmed  with  costs.     It  is  further  or- 
dered that  so  much  of  said  judgment  as  decrees  to  the  intervenor  Geo,  W> 
Copley  $400,  for  improvements,  be  reversed,  and  that  there  be  final  judgment 
against  said  Copley;  the  appellee  paying  the  costs  of  this  appeal. 
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Bathurst  v.  Course  et  al. 

Where  the  preamble  of  a  itatote  declares  that  doabti  have  arisen  as  to  the  legality  of  cer- 
tain ordinances  of  a  [wlice  jury,  which  are  inserted  at  length  in  the  preamble,  and  the 
statute  declares  that  the  ordinances  shall  have  faU  force  and  effect,  no  objection  can  be 
made  to  their  legality  on  account  of  the  form  adopted  by  the  legislatore  to  give  them  ya^ 
Udity. 

The  validity  of  an  ordinance  o£  a  police  joiy«  psoved  by  the  testimony  of  the  clerk  of  the 
jary  to  have  been  daly  enacted  and  promulgated,  cannot  be  effected  by  the  omission  of  the 
clerk  to  transcribe  on  the  minate-book  kept  for  that  purpose  the  proceedings  of  the  meet- 
ing at  which  it  was  passed.    The  omission  may  be  4X>rrected  at  any  time,  nutu  pro  tunc. 

APPEAL  from  the  District  Court  of  Concordia,  Farrar,  J.    R.  iV.,  and 
A.  N.  Ogden^  for  the  appellant.    ^Stoc^and  Spamno^  for  the  defendants. 
The  judgment  of  the  cooiA  was  pronounced  by 

RosT,  J*.  The  plaintiffs  have  enjoined  the  sheriff  of  the  parish  of  Concor- 
dia from  collecting  a  tax  of  five  cents  per  superficial  acre,  imposed  by  the  police 
jury  of  that  pai*ishon  certain  waste  lands,  owned  by  them,  within  its  limits. 
There  was  judgment  against  them  in  the  court  below,  dissolving  the  injunc- 
tion with  damages,  and  they  have  appealed. 
The  grounds  of  injunction  are  these: 

1.  That  the  police  jury  had  no  power  or  authority  to  enact  the  ordinance  of 
the  17th  November,  1841,  by  virtue  of  which  the  tax  was  assessed. 

2.  That  the  discrimination  in  favor  of  the  riparian  proprietors,  by  which  in 
effect  they  pay  less,  by  two-thirds,  of  a  tax  levied  for  the  general  benefit  of  the 
parish,  than  the  other  inhabitants,  would  make  the  ordinance  and  assessment 
of  the  tax  under  it  illegal  and  unconstitutional,  even  if  it  possessed  the  highest 
legislative  sanction. 

3.  That  the  tax  was  never  legally  assessed  at  any  certain  or  fixed  cate,  and, 
even  if  fix>ed,  was  nevertheless  illegal  and  unconstitutional. 

The  ordinauces  of  the  17th  and  19th  November,  1841,  though  unaathoru^ed 
by  law  at  the  time  of  their  passage,  became  binding  for  all  taxes  assessed  after 
the  promulgation  of  the  act  of  the  26th  March,  1842,  by  which  those  ordinan- 
ces became  laws  of  the  State*  The  forms  pursued  by^the  legislature  in  their 
adoption,  were  the  same  as  those  used  in  the  adoption  of  the  Louisiana  Code 
and  of  the  Code  of  Practice**  They  present  no  irregularity  which  would 
justify  onr  interference. 

•  The  act  of  26  March,  1842,  ch.  164,  is  in  these  words : 

"  Whereas  the  police  jury  of  the  parish  of  Concordia  did,  at  the  November  sesBion  of 
the  said  jury,  in  the  year  1641,  make  and  ordain  two  ordinances,  in  the  following  word*, 
to  wit : 

[Here  the  two  ordinaaces  are  transcribed  at  larsfe.] 

*'  And  whereas  doubts  have  arisen  whether  the  said  jury  had  the  legal  power  to  mdaia 
the  same : 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Repreeentatitee  of   tMe  Stal^ 
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It  ia  next  eonteodod  that  the  ordinance  of  1846,  by  which  the  tax  claimed  Bathvrst 
was  aMessed,  cannot  be  enforced,  becanae  the  proceedings  of  the  meeting  of  Coubsb. 
the  police  jury,  during  which  it  is  alleged  to  have  been  passed,  were  not  copied 
in  the  minute-book  kept  for  that  purpose.  This  omission  is  proved.  Bat  the 
clerk  of  the  police  joiy  testifies  that,  the  proceedings  of  that  meeting  were 
correctly  copied  and  made  out  by  him,  and  signed  by  the  president;  that  this 
copy  was  published  both  in  the  Concordia  Intelligencer  and  in  pamphlet  form« 
and  that  the  printed  copies  are  true  copies  of  the  original  proceedings.  The 
neglect  to  record  the  proceedings  in  the  minute-book  was  a  misdemeanor  on 
the  part  of  the  clerk.  This  informality  may  be  cured,  nunc  pro  tunc,  at  any 
time,  and  cannot  affect  the  validity  of  ordinances  duly  passed  and  published. 

The  next  point  relied  on  by  the  appellants  is»  the  irregnality  of  the  tax  aris- 
ing from  an  ordinance  passed  by  the  police  jury  on  the  9th  of  May,  1845, 
which  provides  that  the  riparian  proprietors  who  have,  in  front  of  their  lands, 
levies  made  according  to  law,  shaU  be  entitled  to  a  credit  of  two-thirds  of  the 
lev6e'tax  assessed  on  their  lands.  If  this  disposition  was  found  in  the  ordi- 
nance imposing  the  tax,  and  it  was  held  to  be  an  entire  ordinance,  the  illegality 
of  a  part  of  it  woold  annuU  the  whole,  according  to  the  principle  recognized  in 
the  case  of  Morgan  v.  Municipality  No.  l^wo^  1  Annual  Rep.  111.  But  those 
dispositions  form  the  subject  of  two  different  ordinances,  passed  in  different 
years,  the  last  of  which  is  in  these  words :  **  ResoLved,  That  the  levee  tax  for 
the  present  year  be  five  cents  per  acre  on  all  uncultivated  lands,  and  ten  cents 
per  acre  on  cultivated  lands ;  and  that  it  be  collected  in  the  same  manner  as  the 
State  taxes  are  collected  by  law."  It  makes  no  reference  whatever  to  the 
ordinance  of  18451  and  cannot  be  affected  by  its  illegality. 

We  are  not  prepared  to  say  that  the  dispositions  of  the  oi-dlnance  of  1845 
are  a  proper  exercise  of  power,  or  that  they  do  not  fall  within  the  exception  re- 
served in  the  case  of  Oakcy  v.  2^  Mayor  et  aZ.,  cited  at  bar,  and  in  the  more 
recant  case  of  Municipality  No.  l\oo  v.  Duncan^  2  La.  Rep.  p,  1.  2  Annual 
Rep.  182. 

The  broad  delegation  of  plenary  and  unlimited  power  to  the  police  jury  of 
this  parish,  must  be  understood  of  course  as  embracing  only  such  powers  as  can 
be  rightfully  exercised  under  a  government  of  laws.  We  incline  to  the  opinion 
that  the  partial  exemption  from  taxation  of  the  riparian  proprietors  attempted 
by  this  ordinance,  is  not  such  a  power.  But  that  question  is  not  before  us  in 
such  a  form  as  will  enable  us  to  pass  finally  upon  it.  The  parties  for  whose 
benefit  the  ordinance  was  passed  are  not  before  the  court. 

We  are  aatiafied  there  is  no  error  in  the  judgment  appealed  from. 

Judgment  affirmed. 


Succession  of  'Williamson.  '  J  2ll 
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The  ooort-of  the  pariih  in  which  the  deceased  had  hit  domicil  at  the  time  of  bis  death,  has 
excliuive  jorisdiction  of  hii  11100688  ion.  The  appointment  of  an  adminifltration  by  a  court 
in  another  pariah  is  a  nullity. 


0/  IgOtUsiana^  in  General  Aesemhly  conoened.  That  each  and  every  part  of  the  said 
'wdinances  be,  and  the  same  is  horeby  approved  and  adopted,  and  declared  to  have  full 
and  legal  force  and  efiect,  except  so  far  as  the  same  may  be  amended  by  other  sections 
and  prorvinoiiB  of  this  act 

£ec.  2.  Be  it  further  enacted,  &&" 
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Succession     Ad  heir,  preient  4)r repreieoted,  ia entitled  to  the  adminiitration  of  a  BQOceMioDi  ia  preferenco 
o'  to  the  f arviytfig  hatband  or  wife. 

WlLLUMSOir. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.     Bemiss,  for  the 
appellant.     Thomas  and  Snyder,  eontr&.    The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  Ruastll  M.  Williamson,  who  had  lately  remored  to  this  State 
with  his  family  and  a  large  mincer  of  slaves,  and  was  settled  in  the  parish  of 
Madison,  died  out  of  the  State.  After  his  death,  his  widow,  to  frustrate  the 
service  of  legal  process  upon  the  slaves,  removed  them,  first,  to  the  State  of 
Mississippi,  And  afterwards  to  the  parish  of  Livingston,  where  ahe  took  out 
letters  of  administration  on  the  succession  of  her  husband.  WiUiam^on  left  at 
his  death  three  children  by  his  first  marriage,  and  one  hj  his  surviving  wife. 
Robert  W>  Burney,  who  had  intermarried  with  one  of  the  children  of  the  first 
marriage,  filed  his  application  in  the  parish  of  Madison  to  be  appointed  adminis- 
trator of  the  snccesaion.  To  this  application  the  aurviving  wife  made  opposi- 
tion, alleging  her  appointment  as  administratrix  in  the  parish  of  Livingston, 
and  praying  that  she  might  be  maintained  as  such  in  preference  to  the  appli- 
cant. Mary  F.  Wtlltamson,  the  wife  of  Bumey  and  beneficiary  heir  of  R.  M, 
Williamson,  made  herself  a  party  to  the  proceedings,  and  prayed  to  be  ap- 
pointed adjnioiatratrix  of  her  father's  succession  in  conjunction  with  her  hus- 
band. The  court  below  awarded  the  administration  to  Burney  and  Mary  F, 
Williamson.    The  surviving  wife  has  appealed. 

The  parish  of  Madison  was  the  place  of  domicil  of  the  deceased.  The  court 
of  the  parish  of  Livingston  had  no  jurisdiction  of  his  succession,  and  the  ap- 
pointment of  an  administratrix  by  that  court  was  a  nullity. 

The  judge  of  the  first  instance  has  made  a  coiTect  application  of  art.  1114  of 
die  Civil  Code,  which  ordains  that  the  heir,  present  or  represented,  shall  be 
entitled  to  the  administration  in  preference  to  the  surviving  husband  or  wife. 

The  point  made  by  the  appellant  that  there  ia  now  no  property  of  the  de- 
ceased in  the  parish  of  Madison,  is  very  satisfactorily  accounted  for  by  the  fiict 
that  all  the  property  of  which  he  died  possessed,  and  which  his  heirs  claim  as 
belonging  to  him,  was  removed  from  that  parish,  after  his  death,  by  the  appellant 
herself,  as  already  stated.  Judgment  affirmed. 


New  Orleans  and  Cahrollton  Railroad  Company  r. 

Chaney. 

Prescription  in  favor  of  the  endorser  of  a  draft  is  not  interrupted  by  the  acknowledgment  of 
the  debt  by,  nor  by  the  citation  of,  any  other  party. 

Where  an  action  haa  been  pending  for  more  than  three  yean,  and  plaintiffs  have  had  ample 
time  to  procure  the  testimony  neceniary  to  establlah  their  demand,  but  have  not  done  so  ; 
and,  on  the  motion  for  a  new  trial,  it  waa  not  urged  that  there  waa  surprize,  or  any  expec- 
tation of  obtaining  further  evidence,  a  final  judgment,  and  not  one  oi  non-suit,  will  be' 
rendered  in  favor  of  defendant 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J.     l^iomas,  for  the 
appellants.    Short,  for  the  defendant.    The  judgment  of  the  court  was 
pronounced  by 

King,  J.    The  conclusion  at  which  we  have  arrived  on  the  merits  of  this 
cause,  renders  it  unnecessary  to  consider  the  motion  to  dismiss. 
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The  defendant  is  sued  as  endorser  of  a  draft,  and  pleads  the  prescription  of  Niw  Orleans 
five  years.    A  judgment  was  rendered  in  his  favor  in  the  court  below,  and  the  ^^^  EmlboId 
plaintifia  have  appealed.     This  suit  was  instituted  more  than  five  years  after      Company 
the  maturity  of  the  draft  upon  which  it  is  founded.    It  is  alleged  in  the  petition      Cbahit. 
that  the  defendant  promised  payment  within  the  five  years  preceding  the  in- 
ception of  the  suit,  and  to  establish  the  averment  an  interrogatory  was  pro- 
poonded  to  the  defendant,  who  denied  any  sucb  promise.    No  eflfort  appears 
to  have  been  made  to  contradict  this  answer,  although  it  was  redered  more 
than  six  months  prior  to  the  trial.    The  plaintififs  further  endeavored  to  show 
an  interruption  of  the  prescription,  by  exhibiting  the  record  of  a  suit  instituted 
sgainst  the  remaining  parties  to  the  draft.    Neither  the  acknowledgment,  nor 
the  citation,  of  any  other  party  to  the  draft,  had  the  efifect  of  intern pting  pre- 
scription as  to  the  defendant,  who  was  an  endorser.    Jacobs  ▼.  Williams,  12 
Rob.  183.    McCalop  v.  Newcomb^  2  Ann.   Rep.  332.    Hickman  v.  Stafford^ 
Ibid,  792. 

The  plaintififs  have  asked,  in  the  event  of  the  testimony  being  insuflicient  to 
authorize  a  recovery,  that  there  be  judgment  as  in  case  of  non-suit  only.  The 
cause  was  pending  three  years  in  the  District  Court,duriog  which  time  plaintififs 
had  ample  time  to  prepare  for  trial,  and  to  procure  the  testimony  necessary  to 
establish  their  demand,  if  any  existed.  In  the  motion  for  a  new  trial  it  is  not 
urged  that  there  has  been  surprise,  nor  that  there  is  any  expectation  of  obtain- 
ing further  evidence.  Under  these  circumstances  the  judgment  should  be 
final.  Judgment  affirmtd. 


Barbarin  v.  Barbarin. 

AdTancea  made  by  an  under  tator  for  the  use  of  minon,  not  authorized  by  a  decree  of  ooort 
rendered  on  the  advice  of  a  family  meeting,  wilt  give  Kim  n6  claim  against  the  minora 
beyond  their  rerennei. 

APPE  Ali  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.   Grivol 
and  R»  iV.,  and  A.  N.  Ogden,  for  the  appellant.    Pilot,  for  the  defendant* 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J .     We  have  examined  this  case  with  great  care,  without  having  been 
able  to  agree  with  the  jury  before  whom  it  was  tried  in  any  of  the  conclusions  to 
which  they  came.    The  plaintifif  sued  for  advances  made  to  the  defendant  in 
her  own  right  and  on  account  of  her  minor  children,  the  greater  part  of  which 
have  been  acknowledged  by  her  to  be  due,  and  on  which  she  has  agreed  in 
writing  to  pay  interest  at  the  rate  of  eight  per  cent  per  annum.     She  resists 
the  claim  on  the  following  grounds :  1st.  That  she  signed  the  acknowledgment 
of  indebtedness  and  promised  to  pay  interest,  in  error  of  her  legal  rights.    2d. 
That  the  plaintifif,  being  under  tutor  of  her  minor  children,  insisted  upon  taking 
charge  ae  her  agent,  and  did  take  charge  as  such,  of  the  succession  of  her  hus- 
band, which  she  was  administering ;  and  that  by  his  misconduct  and  mismanage- 
ment he  has  caused  the  minors  $5,000  damages,  which  she  claims  in  reconven- 
tion in  their  behalf.     The  jury  aUowed  the  plaintiff  only  a  part  of  his  claim 
against  the  d efendant  herself ;  and  gave  judgment  in  reconvention  against  him, 
in  favor  of  the  minors,  for  $1,990  33.    From  this  judgment  the  plaintifif  has 
appealed. 
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Barbariic         "  For  the  parposes  of  this  inqniry,  we  must  hold  the  plaintiff  to  stand  in  the 
^    ^*  situation  of  under  tutor  of  the  minors.    He  was  originally  appointed  in  that 

capacity,  and  the  subsequent  appointment  of  his  brother  William,  which  he 
caused  to  be  made  in  1835,  was  not  carried  into  effect.  William  Barharin  never 
qualified  as  under  tutor,  and  has  testified  that  he  acted  as  his  brother's  agent 
during  a  temporary  absence,  and  that  he  always  considered  his  said  brother  as 
the  under  tutor.  The  plaintiff  himself  took  the  receipts  and  acknowledgements, 
which  were  given  to  bim  by  the  defendant  in  1841,  in  the  capacity  of  under 
tutor. 

To  establish  her  allegations  that  the  plaintiff  had  taken  into  his  own  hands 
the  exclusive  management  of  the  succession  of  the  deceased,  the  defendant  pro. 
pounded  to  him  certain  interrogatories,  to  which  he  gave  negative  answers,  ad- 
mitting only  that  she  requested  him  to  collect  some  claims  due  to  the  succession, 
and  to  pay  the  debts  due  by  it,  which  he  alleges  he  did,  and  rendered  to  her  a 
full,  explicit  and  detailed  account,  which  she  examined  and  approved.  There 
is  nothing  in  the  record  to  fiilsify  these  answers.  On  the  contrary,  the  fact 
proved,  that  plans  and  estimates  of  buildings,  which  the  defendant  wished  to 
erect  on  vacant  lots  of  the  succession,  were  submitted  to  her  alone  by  the 
builders,  and  that  the  plaintiff  was  not  consulted  in  the  matter,  corroborates 
them,  and  shows  that  she  was  administering  personally  the  real  estate.  The 
plaintiff  acted  as  her  agent,  as  stated  in  his  answers.  He  appears  to  have  liquid- 
ated the  succession  with  reasonable  diligence ;  he  has  accounted  to  her  for  all 
the  sums  collected  by  him,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
during  the  time  she  authorized  him  to  use  them  in  his  own  affairs ;  and  he  has 
besides  advanced  to  her  the  sums  which  he  now  claims. 

Now  it  is  alleged  that,  being  under  tutor,  he  could  not  become  the  agent  of 
the  tutrix,  and  that,  by  accepting  the  agency,  he  subjected  himself  to  all  the 
responsibilities  of  a  tutor.    Dalloz,  vol.  4,  nos.  309,  310,  311.    We  have  already 
seen  that  the  plaintiff  did  not  administer  the  real  estate,  and  he  cannot  there- 
fore be  held  liable  for  the  maladministration  of  it.     Admitting  the  rules  laid 
down  by  Dalloz  to  be  well  founded  in  law,  and  applicable  to  the  plaintiff  so  far 
as  he  has  administered,  the  defendant  herself  can  derive  no  benefit  from  them. 
After  requiring  the  plaintiff  to  pay  over  to  her  the  whole  amount  in  his  haodsy 
and  obtaining  from  him  large  advances  besides,  her  allegation  that  the  fuods 
she  has  received  should  have  been  withheld  from  her  and  employed  by  her 
agent  in  improving  the  community  property,  cannot  be  considered  as  serious 
BO  far  as  she  is  concerned.    If  the  plaintiff  has  suffered  her  to  dilapidate  the 
property  of  the  minors,  the  relation  in  which  he  stood  towards  them  will  ulti- 
mately render  him  liable  to  them  for  the  losses  they  may  have  sustained ;  but 
the  defendant  stands  between  him  and  danger.     The  rights  of  the  mioom 
must  first  be  ascertained  contradictorily  with  her.    If  the  property  remainiDg 
in  her  hands  is  sufficient  to  satisfy  their  claims,  they  have  sustained  no  injury  ; 
if  it  is  not,  the  deficiency  will  be  the  limit  of  the  damages  which  may  be  done 
by  the  under  tutor. 

The  advances  made  by  the  under  tutor  not  having  been  authorized  by  a  de- 
cree of  court  rendered  on  the  advice  of  a  family  meeting,  he  has  no  claim  for 
them  against  the  minoi*8,  beyond  the  revenues;  and  he  cannot  be  permitted  to 
enforce  his  claim  against  their  defendant  personally,  until  that  of  the  minora  in 
ascertained  and  paid.  The  execution  of  the  judgment  to  which  he  is  entitled 
must,  therefore,  be  stayed,  till  the  claim  of  the  minors  is  liquidated  and  paid  ia 
due  course  of  law. 
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It  ifl  therefore  ordered  that  the  judgment  in  this  case  be  reversed;  it 
it  18  further  ordered  that  there  be  judgment  in  favor  of  the  plaintiif  against  the 
dafendant  Marceline  Brouct  personally,  for  the  sum  of  $2,609  77,  with  interest 
at  the  rate  of  eight  per  cent  per  annum  on  $1,802  31,  part  thereof,  from  the 
13th  of  April,  1841,  till  paid,  and  the  like  interest  on  the  balance  from  the  20th 
day  of  September,  1841,  till  paid.  It  is  further  ordered  that  the  execution 
uoder  this  judgment  be  stayed  until  the  claim  of  the  minor  children  of  Joseph 
Barbarin  against  the  defendant,  their  tutrix,  be  liquidated  in  due  course  of  law 
and  satisfied  by  the  said  defendant,  or,  in  case  of  deficiency,  by  the  phuntiflf. 
It  is  further  ordered  that  there  be  judgment  against  the  minors,  on  their  claim 
in  reconvention,  as  in  case  of  non-suit ;  and  that  one  half  of  the  costs  in  both 
courts  be  paid  by  the  defendant,  and  the  other  half  by  the  minors. 


26d 


BJXBUUff 

V. 

BiESARiir. 


Walsh  v.  Basrow. 

Wbefe  a  anae  is  tried  before  a  jury  wbo  write  only  french,  and  the  verdict  ii  retarued  by 
them  in  that  langnage,  and  it  i*  translated  into  english  under  the  direction  of  the  conrt, 
retd  to  them  as  translated,  assented  to  by  tfaeu^  signed  by  the  foreman,  and  recorded 
by  the  dark  in  their  presence,  it  will  be  sufficient 

APPEAL  from  the  District  Court  of  Terrebonne,  RandalL  J.    Beatty,  for 
the  plaintiff.     C.  A.  Johnson^  fi)r  the  appellant    The  judgment  of  the 
eoart  was  pronounced  by 

RosT,  J.  The  phuotiff  seeks  to  recover  $900,  for  Wages  as  overseer  of  the 
defendant,  during  the  year  1843.  The  answer  sets  up  a  contract,  by  virtue  of 
which  it  is  alleged  that  the  plaintiflf  was  to  be  paid  for  his  services  in  propor- 
tion to  the  amount  of  the  crop  made  by  him,  and  under  which  he  is  entitled  to 
about  f400«  The  answer  further  avers  that  the  plaintiff  neglected  his  business^ 
to  the  great  injury  of' the  defendant;  that,  by  his  fault,  a  negro  worth  $1000, 
and  a  mule  worth  f  150,  had  been  lost.  He  claims  judgment  in  reconvention 
against  the  plaintiff  for  96,500,  besides  $50  for  a  set  of  cooper*s  tools.  The 
case  was  originally  submitted  to  a  jury,  who  found  a  verdict  in  favor  of  the 
plainlifif  for  $900.  But  the  verdict  being  silent  on  the  demand  in  reconvention, 
the  judgment  rendered  thereon  was  reversed  on  appeal,  and  the  case  remanded 
finr  further  proceedings.  It  was  again  submitted  to  a  jury,  who  found  the 
same  verdict  in  favor  of  the  plaintiff,  and  against  the  defendant  for  his  claim  in 
reoonveotion.  A  motion  for  a  new  trial  was  made  and  refused,  and  from  the 
judgment  rendered  in  pursuance  of  the  verdict  this  appeal  was  taken. 

The  defendant  asks  that  the  judgment  of  the  lower  court  be  set  aside  and 
the  case  remanded  for  a  new  trial,  on  two  bills  of  exception.  The  first  is  to 
the  iotroduction  by  the  plaintiff  of  the  testimony  of  Jean  lAreUe^  taken  at  the 
former  triaU  (the  witness  being  dead  at  the  time,)  on  the  ground  that  when 
the  said  witness  was  examined  on  the  first  trial,  the  defendant's  counsel  having 
asked  him  to  state  the  names  of  some  persons  he  had  heard  speak  ill  of  Fran' 
fois  Rodriguez^  the  court  improperly  refused  to  permit  the  inquiry,  and  the  de^ 
fendant  then  excepted ;  that  it  was  agreed  that  the  objection  should  stand  as  a 
bill  of  exceptions ;  that,  by  such  improper  refusal  to  allow  the  inquiry  to  be 
made,  the  defendant  was  deprived  of  his  full  right  of  cross-examination,  and 
the  testimony  remained  incomplete.    Two  other  witnesses,  one  of  whom  waa 
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introduced  by  the  defendant,  Bwear  to  the  same  fact,  and  many  material  parta  of 
the  testimony  of  Rodriguez  are  falsified  by  nnimpeached  witnesses,  and  partic- 
ularly by  the  experts  appointed  by  the  court  to  examine  the  fields,  about  the  sit- 
uation of  which  he  had  testified.  As  it  is  manifest  that  this  witness  is  un- 
worthy of  credit,  justice  does  not  require  the  case  to  be  remanded  to  ascertain 
that  fact. 

The  second  bill  of  exceptions  taken  by  the  defendant  is  to  the  permission 
granted  by  the  court,  on  motion  of  the  plaintifif's  counsel,  to  translate  the  Tor- 
dict  of  the  jury.  The  caae  was  tried  before  a  french  jury,  and  the  verdict 
was  returned  by  them  in  the  french  language.  It  was  translated  into  english 
vndev  the  directions  of  the  court,  read  to  them  in  that  language,  assented  to 
by  them,  signed  by  the  foreman,  and  recorded  by  the  clerk  in  their  presence. 
It  is  difficult  to  understand  how  the  proceeding  could  have  been  conducted  oth- 
erwise, if  none  of  the  jurors  could  write  english. 

This  case  dififers  from  that  of  Duherlrand  v.  LavilUt  8  La.  275.  In  that 
ease,  the  verdict  was  merely  recorded  in-  english  in  the  minutes  of  the  court, 
and  the  translation  was  not  signed  by  the  foreman  of  the  jury.  If  it  should 
be  contended  that  the  proceeding  was  informal,  there  is  nothing  in  the  circum- 
stances of  the  case  which  would  justify  us  in  remanding  it  on  that  ground. 
The  questions  it  presents  are  all  quesiions  of  fiict,  and  a  careful  perusal  of  the 
record  has  satisfied  us  that  the  jtidgment  does  justice  between  the  parties. 

Judgment  affirmed* 


.  "w  Nr» -o  N.  N/V^  ^>ir>.  VNi/^^  ■^ 


Putnam,  Admimstrator,  v.  Davidson. 

Where  t  pnrcfaaier  at  a  probate  sale,  who  waa  a  party  to  an  action  to  annnl  the  sale,  seta  vp 
in  hii  pleadmg  bif  title  aa  parchaaer,  claiming  a  recoane  in  warranty  against  the  saoces- 
■ion  in  caae  of  eyiction,  he  wUI^  not  be  listened  to  when,  in  an  aetion  againat  him  by  the  ad- 
ministrator to  recover  the  property  or  its  value,  he  avers  that  he  was  not  the  own«r  of  ii 
at  the  date  of  the  first  salt. 

APPEAL  from  the  District  Court  of  Livingston,   Penn^  J.     WattersUmr 
for  the  appellant.    Merrick^  for  the  defendant.    The  judgment  of  the 
court  was  pronounced  by 

EuSTis,  C.  J.  It  appears  that,  in  May,  1843,  at  a  probate  sale  of  the  eflTects 
ef  the  succession  of  the  late  John  Putnam^  in  the  parish  of  Livingston,  the 
defendant,  Davidson,  became  the  purchaser  of  a  female  slave  and  her  two  chiN 
dren,  on  a  credit  of  twelve  months.  By  a  judgment  of  the  Court  of  Probates 
ef  Livingston,  of  the  26th  of  June,  1845,  the  proceedings  under  which  tfae 
sale  of  the  slaves  was  made  were  all  aanuHed,  and  decreed  to  be  of  no  eflfect. 
An  appeal  was  taken  from  this  judgment  to  this  court,  which  was  never  pro- 
secuted. To  this  judgment  the  defendant  was  a  party.  The  court,  being  one 
of  limited  jurisdiction,  confined  itself  to  the  annulling  of  its  own  decrees,  and 
gave  no  further  decision  in  relation  to  the  property  to  be  afifected  by  its  jiidg* 
ment.  The  present  plaintiflf  institutes  this  suit  against  the  defendant  to  re- 
cover the  slaves,  or  their  value,  with  wages,  by  virtue  of  the  judgment  anouH- 
ing  the  order  of  sale  and  proceedings  under  which  the  defendant  purchased 
them.    The  plaintiflf  was  non -suited,  and  has  appealed. 
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It  tppean  by  the  answers  of  the  defaDdant  to  iDterroga^tories  propounded  to  Fotmam 
him  by  the  plaintiflT,  that  he  sold  the  slaves  to  a  Mr.  Copland^  and,  as  the  de-  Dayiosom. 
fendant  believes,  they  were  taken  to  New  Orleans.  The  date  of  this  sale  as 
given  is,  the  13th  of  July,  1844.  As  this  was  previous  to  the  institution  of 
the  suit  in  which  the  proceedings  were  annnlled,  and,  as  it  is  contended,  the 
defendant  bought  and  sold  the  slaves  in  good  faith,  it  is  insisted  that  the  plain- 
tiff mast  fail  in  his  present  action,  and  that  the  district  jadge  did  not  err  in 
non-sniting  him. 

The  defendant,  we  have  stated,  was  a  party  to  the  snit  in  which  the  mortna- 
ry  proceedings  of  the  succession  were  annulled.  He  was  not  only  a  party  de- 
fendant, but  set  up  title  to  the  slaves,  and  claimed  a  recourse  in  warranty  against 
the  succession  in  the  event  of  eviction.  Can  he  now  be  heard  when  he  alleges 
that,  at  this  time,  he  had  sold  the  slaves,  and  was  not  the  owner  7  We  think 
not.  We  think  that,  as  to  the  present  plaintiff,  he  is  bound  by  his  plea,  and 
must  be  held  to  it,  on  principles  elementary  in  the  administration  of  justice. 
The  )>]aintiff  has  sought  his  remedy  against  the  defendant,  he  has  made  his 
election,  and  of  its  ei^pediency  he  is  the  responsible  judge.  He  has  based  his 
action  upon  what  has  been  decided  by  a  couBt  of  conipetent  jurisdiction,  and 
the  defendant  is  not  .permitted  to  deny  what  he  has  judicially  asserted.  If,  at 
the  institution  of  the  suit,  he  had  in  good  fiiith  parted  with  the  title  to  the 
slaves  he  ought  to  have  disclmmed  ownership,  and  thus  enabled  the  proper  par- 
ties in  interest  to  be  made  parties  to  the  suit.  We,  therefore,  consider  that  this 
action  is  well  brought  against  the  defendant. 

The  slaves  were  purchased  for  the  price  of  $850.  The  payment  of  this  sum 
is  expressly  pot  at  issue  by  the  pleadings,  and  has  not  been  proved.  We  think 
the  plaintiff  is  entitled  to  recover  the  value  of  the  slaves,  which  we  fix  at  the 
time  of  the  demand  of  their  delivery,  the  16th  August,  1845,  at  the  sum  of 
11,060. 

It  is  therefore  decreed  that  the  judgment  appealed  from  be  reversed,  and 
that  the  plaintiff  recover  from  the  defendant  the  said  sum  of  91,060,  with  in- 
terest from  the  16th  of  August,  1845,  until  paid,  and  costs  in -both  courts. 


JooR,  AdmiQistrator  v.  CRAia. 

An  action  by  the  administnitor  of  a  deceased  buband  againat  the  sQiyiving  wife,  to  compel 
her  to  deliver  up  certain  alavea  alleged  to  belong  to  the  commanity,  ii  not  a  poaaeiaory  ac. 
tion ;  the  only  iaaue  between  the  parties  ia  one  of  title. 

APP£ALi  from  the  District  Court  of  West  Feliciana,  Boyle,  J.  Phillipst 
for  the  appellant.  Haralson,  Sterling  and  Collins,  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

EnsTis,  C.  J.  This  is  an  action  by  the  administrator  of  a  deceased  hus- 
band agaiosi  the  surviving  wife,  to  compel  her  to  deliver  up  certain  skves  alleg- 
ed to  belong  to  the  conununity,  to  be  administered  upon  according  to  law.  The 
general  issne  wa^  pleaded  by  the  defendant ;  there  was  judgment  in  her  favor, 
and  the  plaintiff  has  appealed. 

The  district  judge  before  whom  this  cause  was  tried  considered  the  action 
as  a  possessory  one,  and  regulated  the  proofs  accordingly;  and  in  this,  we  thinki 
he  erred. 
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JooK  The  onlj  issue  between  the  parties  is  the  title,  and  oq  that  point  the  pre- 

Ciuio.  samption  of  law  and  the  rules  of  proceeding  in  cases  of  this  kind  are  too  fami- 
liar to  require  us  to  repeat  them.  The  Code  of  Practice  profides  remedies  for 
any  contingency  which  may  accompany  the  possession  of  property  in  litigation. 
Arts.  273,  274. 

The  judgment  appealed  from  is  therefore  reversed,  and  the  case  remanded 
for  further  proceedings;  the  appellee  and  defendant  paying  the  costs  of  this 
appeal. 


Snow  t;.  Trotter  et  al. 

Want  of  amicable  demand,  ii  not  a  iniBoient  groand  to  epjoia  the  ezeeotioa  of  an  order  of 

■eizare  and  lale. 
In  proceediAgi  via  executiva,  it  if  not  neoeMaiy  that  a  flopy  of  the  petition  should  be  seired 

on  the  defendant- 
In  an  action  on  a  note  payable  to,  and  in  poiieuion  of  the  plaintiff,  it  is  not  neceHary  that  he 

■boold  allege,  in  special  terms,  that  he  is  the  bolder  and  owner. 
A  prayer  that  mortgaged  piopexty  should  be  seized  and  sold  to  satisfy  plaintiff's  demand,  is 

eqoiyalent  to  a  prayer  ibr  the  recognition  of  the  mortgage. 
Where  a  mortgage  contains  the  pact  de  non  alienando,  k  is  nnnecessary  to  allege  in  the  pe- 

tition  ibr  an  order  of  seizure  and  sale  that,  the  property  mortgaged  is  in  the  possassion  of 

the  mortgagor. 
Where  an  act  of  mortgage  given  to  secure  the  price  of  land,  recognizes  the  capacity  of  the 

agent  by  whom  the  sale  was  made  and  the  mortgage  retained,  and  recites  the  mandate, 

the  power  of  attorney  itself  £Drms  no  part  of  the  testimony  necessary  to  anthorize  an  order 

of  seizure  and  sale. 
To  suspend  the  payment  of  the  price,  a  purchaser  must  allege  and  prove  that  he  has  been 

disquieted  in  his  possession,  or  has  just  reason  to  fear  that  he  will  be  disquieted.    C*  C. 

2535. 
Payment  of  the  price  cannot  be  resisted  on  the  ground  that,  the  vendor  has  not  complied  with 

his  agreement  to  survey  and  point  out  the  boundaries  of  the  land,  where  be  has  not  been 

put  in  default  fiir  his  failure  to  do  so. 

APPEAL  from  the  District  Court  of  Carroll,  Selhy,  J.    Short  and  Dreut^ 
for  the  plaintiff.    Dupuy^  for  the  appellants.     The  judgment  of  the  court 
was  pronounced  by 

Kino,  J.  Snow  obtained  an  order  of  seizure  and  sale  against  Nathan^  and 
Joseph  Trotter,  upon  a  conventional  mortgage  granted  by  the  latter,  to  secure 
the  payment  of  notes  given  for  the  price  of  a  tract  of  land.  The  defendants 
presented  a  petition  praying  for  an  injunction  to  stay  the  execution  of  the  writ 
on  ten  different  grouods,  all  of  which  were  considered  by  the  judge  in  a  writ- 
ten opinion^  and  overruled.  From  the  judgment  refusing  the  injunction  the 
defendants  have  appealed. 

The  grounds  upon  which  the  injunction  was  prayed  for  are  that,  there  was 
no  amicable  demand  of  payment ;  that  no  copy  of  the  petition  was  served  upon 
the  defendants ;  that  the  name  of  Nathan  Trotter  does  not  appear  in  the  notice  ; 
that  there  is  no  allegation  that  the  plaintiff  is  the  holder  or  owner  of  the  note 
eecured  by  mortgage ;  that  the  note  is  made  payable  to  the  plaintiff,  and  is  not 
by  him  endorsed ;  that  there  is  no  prayer  that  the  mortgage  be  recognized  ; 
that  there  is  no  allegation  that  the  property  is  in  the  possession  or  ownership  of 
the  defendants ;  that  the  power  of  attorney  under  which  the  plaintiff's  agent 
sold  the  land  and  retained  the  mortgage,  was  not  authentic ;  that  the  consider- 
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ation  of  the  note  has  failed,  the  tide  to  the  land  for  which  it  was  given  being        Snow 
imperfect,  the  wife  of  the  plaintiff  not  having  renounced  her  rights  of  mort-      Tbottki. 
gage;  and  finally  that,  the  plaintiff's  agent  has  &iled  to  comply  with  his  promise 
to  survey  and  point  ont  the  metes  and  bounds  nf  the  land. 

The  judge  did  not,  in  our  opinion,  err.  in  refusing  to  grant  an  injunction. 
The  want  of  amicable  demand  is  not  a  sufficient  ground  for  granting  an  injunc- 
tion to  stay  the  ezeeotion  of  an  order  of  seizure  and  sale.    15  La*  186,  434. 

In  executory  process  a  copy  of  the  petition  is  not  required  to  be  served  on 
the  defendant.  15  La.  434.  C.  P.  734,  735.  The  plaintiff  has  not  alleged  in 
special  terms  that  he  is  the  **  holder  and  owner"  of  the  nete  on  which  his  de* 
mand  is  founded,  nor  was  such  an  allegation  necessary,  he  b^ing  in  the  possession 
of  the  note^  which  is  payable  to  himself^  and  the  payment  of  which  he  is  seelt- 
ing  to  enforce. 

The  prayer  that  the  OBiortgaged  properly  should  be  seised  and  add  to  satisfy 
the  plaintiff's  demand,  is  equivalent  to  a  prayer  for  the  recognition  of  the  mort- 

If,  under  any  circumstances,  it  he  necessary  to  aver  that,  the  mortgaged 
property  is  in  the  possession  of  the  mortgagor,  the  necessity  for  thai;  averment 
did  not  exist  in  the  present  instance.  The  act  contains  a  clause  of  non-aliena- 
tion, which  would  havio  authorized  the  plaintiff  to  proceed  against  the  property 
in  the  hands  ^of  a  third  possessor,  in  the  same  manner  as  if  it  had  remained  in 
the  poseesaton  of  the  mortgagor.  It  is  farther  to  be  observed  that,  the  defend- 
nnts  have  not  alleged  that  the  mortgaged  property  is  not  in  their  possession. 

It  is  not  material  to  enquire  whether  ihe  power «if  attorney  under  which  the 
plaintiff's  agent  acted,  was  Authentic  in  form.  In  t^e  act  of  mortgage  on  which 
the  order 4)f  aeizure  and  sale  was  granted,  the  defendants  have  recognized  the 
Agent's  oapaeiQr,  and  the  mandate  Ander  which  he  acted  is  specially  rcN^ited. 
The  power  of  attorney  formed  no  part  of  the  testimony  necessary  to  Aothorize 
the  order  of  seizure  and  sale. 

It  is  not  averred  in  the  petition  that  the  plaintiff's  wife  has  separate  effects  of 
any  kind,  from  which  a  mortgage  upon  her  husband's  proper^  could  result. 
But,  if  such  an  averment  had  been  made,  it  woiUd  not  have  been  a  aufficient 
canse  for  resisting  payment.  The  purchaser  can  only  suspend  the  payment  of 
die  priee  when  he  has  been  disquieted  in  his  possession,  or  has  just  reason  to 
fear  that  he  will  be  disquieted.  There  is  no  allegation  of  a  disturbance,  or  of 
the  apprehensiQn  of  a  disturbance.    C^  C.  art.  2535. 

The  ground  that  the  plaintiff  has  not  complied  with  the  promise  to  survey 
juid  point  out  the  boundaries  of  the  land,  is  equally  untenable.  There  is  no 
averment  that  he  has  been  put  in  default  for  a  failure  to  comply  with  this  en- 
gi^ament.  Judgment  affirmedj^ 


MoNiGET,  Tutor  V.  Pate« 

A  mvrvvims  wiCs  «an  only  ezonetate  henelf  froai  penonal  liability  t&r  one  half  of  the  debts 
of  the  commani^  of  acquets  and  gains,  by  «q  ezpreaa  renimciation.  The  commnni^  caa- 
jiot  be  accepted  with  benefit^f  inventory.    C,  C.  2378, 2379,2382. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     G.  S. 
Ztoeeyj  for  the  appellant.    Brunot^  for  the  defendant,  cited  10  La.  426« 
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MoffGET       G.  C.  1023,  1024,  2383.     C.  P.  977.     The  judgment  of  the  court  wis  pro- 


tf. 


Patk.         nounced  by 

Kill o,  J.  This  case  was  before  us  in  April  last,  upon  an  appeal  from  a  judg- 
ment dismissing  the  action,  on  an  exception  taken  by  the  defendant  to  the  right 
of  the  plaintiff  to  proceed  against  her,  either  personally,  or  in  her  representa* 
ti?e  capacity  of  tutrix.  The  judgment  of  the  lower  court  was  then  roTorsed, 
and  the  cause  remanded  for  the  purpose  of  enabling  the  plaintiff  to  proceed 
against  the  defendant,  Louisiana  PaUt  personally.  2  Ann.  Rep.  485.  On  the 
second  trial  judgment  was  rendered  Against  Che  plaintiff,  and  he  has  ap- 
pealed. 

l^he  plaintiff's  demand  is  fiilly  proved,  and  the  only  question  presented  is, 
whether  the  defendant  has  accepted  the  community  and  thereby  rendered  her- 
self personally  liable  for  one  half  of  its  debts.  After  the  death  of  her  husband 
the  defendant  caused  an  inventory  of  his  succession  to  be  made,  and  subse- 
quently, in  a  notarial  act,  declared  that,  **  after  having  examined  the  affairs  of 
her  deceased  husband,  and  the  indebtedness  of  his  estate,  she  came  to  the 
conclusion  of  accepting  his  estate,  with  benefit  of  inventory."  In  the  same 
act  she  accepted  the  succession  with  the  benefit  of  inventory  for  her  minor 
children,  under  the  advice  of  a  family  meeting.  It  is  contended  that  this  is  a 
conditional  acceptance,  by  which  the  defendant  has  not  rendered  herself  abso- 
lutely liable.  Under  the  provisions  of  our  Code,  the  community  of  acquets 
and  gains  cannot  bo  accepted  with  the'  benefit  of  inventory.  The  surviving 
wife  must  accept  or  renounce  it  uaconditioaaUy.  She  may  exonerate  herself 
from  the  debts  of  the  community  by  an  express  renunciation,  and  preserves  the 
right  of  renouncing  by  causing  an  inventory  to  be  made  within  the  delay,  and 
with  the  forms,  prescribed  by  law.  C.  C.  Arts.  2378,  2379, 2382.  10  La.  427. 
In  the  case  of  Flood  v.  Sehaumburgt  3  Mart.  N.  S.  631,  in  which  the  subject  was 
elaborately  examined,  under  the  provisions  of  the  old  Code,  similar  to  those  of 
the  new,  the  court  said,  that  **  inventory  and  acceptance  under  it  are  sufficient 
to  enable  the  heirs  to  escape  responsibility  in  their  personal  capacity.  Inven- 
tory and  renuqciation  are  both  required  to  enable  the  wife  to  enjoy  the  same 
privilege.*'  The  defendant  in  the  present  instance  has  manifested  no  intention 
to  renounce  the  community ;  but,  on  the  contrary,  has  formally  declared  that 
she- has  accepted  it.  The  illegal  condition  which  she  annexes  to  the  acceptance 
must  be  disregarded.  We  think  that  the  defendant  has  rendered  herself  liable 
for  one  half  the  debt  claimed,  and  that  the  court  erred  in  rejecting  the  plain- 
tiff's demand.  The  difficulty  suggested,  of  executing  the  judgment,  cannot 
occur.  It  is  persona]  against  the  defendant,  and  cannot  be  executed  upon  the 
effects  of  the  succession. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed. 
It  is  further  ordered  that  the  plaintiff  have  judgment  against  the  defendant 
personally,  for  one  half  of  the  debt  claimed  in  the  petition,  to  wit,  for  the  sum 
of  9154  82,  with  ten  per  cent  interest  from  the  26th  of  February,  1841,  until 
paid  ;  for  the  further  sum  of  $10,  with  like  interest  from  the  22d  August,  1840, 
until  paid ;  and  for  the  further  sum  of  $34  62,  with  eight  per  cent  interest 
from  the  24th  of  May,  1841;  the  appellee  paying  the  costs  of  both  courts. 
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Hackett  v.  Stephens  et  al. 

By  the  Spanish  law  formerly  in  force  in  this  State,  a  testament  became  void  by  the  snbse- 
qaent  birth  of  a  child.    6  Fartida,  tit.  1,  law  20 ;  tit  12,  law  3. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.  A.  AT. 
Dunn  and  T.  O,  Morgan,  for  the  plaintiff.  O,  <S.  Lacey,  for  the  appel- 
lant.    The  judgment  of  the  coart  was  pronounced  by 

Ro8T,  J.  This  action  was  commenced  by  Oran  Hackett,  illegitimate  son  of 
Francis  Hackett,  deceased,  against  Elvira  Hackett,  wife  of  Stephens,  and 
Francis  Hackett,  his  legitimate  children,  for  the  recovery  of  a  certain  portion 
of  the  estate  of  the  said  Francis  Hackett^  The  plaintiff  claims  one-fiflh  of 
the  whole  estate,  under  a  will  made  by  his  father  in  his  favor,  bearing  date  the 
2d  of  March,  181G,  and  an  agreement  of  the  defendants,  alleged  to  have  been 
made  after  the  death  of  the  testator,  to  give  the  said  plaintiff  one-fifth  of  the 
estate,  in  execution  of  the  will.  He  also  rests  his  claim  upon  the  value  of  ser- 
vices rendered  by  him  to  the  defendants,  while  acting  as  their  authorized  agent, 
in  obtaining  a  settlement  of  the  suecession  of  Francis  Hackett. 

It  is  admitted  that  the  claim  against  Francis  Hackett  has  been  settled,  and 
this  litigation  is  between  the  plaintiff  and  the  other  defendant  Elvira  Hackett, 
Her  defence  is  that,  the  will  on  which  the  plaintiff  relies  has  become  null 
and  void,  by  her  birth  and  that  of  her  brother,  posterior  to  its  date ;  that  the 
plaiDtiff  has  no  claim  for  alimony ;  that  the  plaintiff  never  performed  the  ser- 
vices alleged ;  that,  if  he  did,  they  were  not  performed  at  her  instance  or 
request,  and  were  not  worth  the  sum  claimed.  The  defendant  further  averred 
that  if  she  ever  made  any  promise  to  the  plaintiff,  it  was  made  in  error  and 
without  consideration.  The  husband  of  this  defendant  joined  in  the  defence, 
aod  the  jury  returned  a  verdict  against  both,  for  $1,270  12.  Upon  this  verdict 
a  judgment  was  entered  in  favor  of  the  plaiotiff  against  Elvira  Hackett,  wife 
of  William  Stephens,  for  the  whole  amount  of  the  verdict,  with  interest. 
From  this  judgment  she  has  appealed. 

The  two  first  grounds  of  defence  are  fully  sustained.  The  defendant  and  her 
brother  were  bom  after  the  date  of  the  will,  and  under  the  laws  then  in  force 
it  became  void.  Part  6,  tit.  1,  hiw  20;  tit.  12,  law  3.  Admitting  that  the 
defendants  still  were  under  a  natural  obligation  to  execute  it,  and  that  this 
natural  obligation  would  be  a  suflScient  consideration  for  a  promise  on  their  part 
to  do  so,  no  promise  of  the  defendant  has  been  shown,  and  her  husband  could 
not  make  it  for  her. 

The  plaintiff  has  not  shown  himself  mititled  to  atimony ;  and  the  only  legal 
claim  he  has,  is  for  the  value  of  services  rendered.  The  testimony  shows  that 
iie  attended  faithfully  to  the  business  of  the  defendant  and  her  brother,  for 
nine  years ;  that  he  did  eveiy  thing  in  his  power  to  assist  their  counsel  in  the 
prosecution  of  a  long  and  intricate  suit ;  and  that  he  was  successful  in  securing 
their  rights.  The  counsel  in  the  cause  say  that  they  would  not  have  performed 
tile  manual  labor  performed  by  the  plaintiff  for  $500.  The  defendant  has  re- 
ceived the  benefit  of  that  labor,  and  is  bound,  in  good  conscience,  to  pay  for  half 
of  it.    But  the  judgment  rendered  against  her  is  for  too  large  a  sum.    Wo 
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tfaiok  S600  a  fiur  compensation  for  the  services  rendered  to  her  by  the  plain- 
ti/n 

It  is  therefore  ordered  that  the  judgment  in  this  case,  so  far  as  appealed 
from,  be  reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiff,  against 
the  defendant  Elvira  HackttU  assisted  by  her  husband  WdJiam  Stephens^  for 
the  sum  of  $600,  with  legal  interest  from  this  date,  and  the  costs  of  the  court 
below ;  those  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 


DuBROCA  r.  Favrot. 

An  order  of  execation  mvft  be  in  engllih  SDd  french,  where  the  latter  if  the  maternal 
tongne  of  the  debtor,  or  it  may  be  enjoined.  C.  F.  626.  The  fact  that  the  petition 
in  the  action,  which  was  in  english  only,  waa  not  excepted  to  on  that  aooonnt,  is  not 
a  waiver  of  the  right  to  require  that  the  order  of  execntioo  shall  be  in  both  Ian- 
gns^es. 

APPEAL  from  the  District  Court  of  West  Baton  Ronge,  Surk,  J.  Betmetl^ 
for  the  plaintiff.  Elam,  for  the  appellant.  The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.*  The  plaintiff,  who  is  a  native  of  Louisiana,  and  whose  nraternal 
tongue  is  french,  has  enjoined  an  order  of  execution  issned  against  him,  on  the 
ground  that  it  is  in  the  english  language  only,  when  it  should  have  been  in  eng- 
lish and  french.  The  seizing  creditor  filed  a  motion  to  dissolve,  which,  after 
hearing,  was  overruled,  without  prejudice  to  him  to  prosecute  legaBy  the  ex- 
ecntion  of  his  judgment.    He  has  appealed. 

Averse  as  we  are  to  sacrifice  substantial  justice  to  forms,  we  are  unable  to 
give  the  appellant  relief.  Art.  626  of  the  Code  of  Practice  expressfy  provides 
that  the  order  of  execution  must  be  in  french  and  english,  when  the  french 
language  is  the  maternal  tongue  of  the  party  cast. 

It  is  urged  that  the  petition  in  the  suit  was  written  in  the  english  language 

only ;  that  the  defendant,  the  present  plaintiff  in  injunction,  accepted  service  of 

it,  and  confessed  judgment  upon  it,  in  that  language ;  and  that,  as  the  objectioD 

DOW  made  was  tacitly  waived  in  the  pleadings,  the  plaintiff  cannot  insist  upon 

it  at  any  subsequent  stage  of  the  proceedings.    The  force  of  this  argnment 

does  not  strike  us.    The  waiver  is  good  as  far  as  it  goes,  but  the  article  cited 

gives  the  plaintiff  a  substantive  legal  right,  which  we  are  not  at  liberty  to  conaid* 

er  as  having  been  waived  by  implication. 

Judgment  termed* 
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McGeheb  v.  Brown. 

A  plaintiff  cannot  require  that  an  exception  to  the  Jurisdiction  of  the  oonrt,  on  the  gRnonid 

of  the  defendant's  domicil  being  in  another  parish  than  that  in  which  the  action  is  pending. 

shoold  be  sabmitted  to  a  jary. 
Either  party  to  an  action  has  a  right  to  require  the  answers  of  his  adversary  under  oadi  to 

inteiTogatories  to  be  used  as  evidence  upon  the  trial  of  all  issues  pending  between  them, 

whether  on  preliminary  exceptions  or  on  the  merits.    C.  P.  347. 

*£uBTis,  C.  J.  did  uot  sit  on  the  trial  of  iim  ewe,  being  related  to  one  of  the  parties. 
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APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Bur^,  J.  Elanij 
for  the  appellant.  BtunoU  for  the  defendant.  The  judgment  of  the 
court  was  pronounced  by 

Kino,  J.  The  defendant  was  sued  in  the  parish  of  East  Baton  Rouge,  and 
filed  an  exception,  declining  the  jurisdiction  of  the  court,  on  the  ground  that  his 
domicil  was  in  the  parish  of  Iberville.  The  plaintiff  offered  a  supplemental 
petition,  propounding  interrogatories  to  the  defendant,  and  praying  that  the 
issue  presented  by  the  exception  might  be  tried  by  a  jury.  The  judge  refused 
to  grant  a  jury,  or  to  order  the  interrogatories  to  be  answered,  and  to  this 
ruling  the  plaintiff  took  a  bill  of  exceptions.  The  plea  to  the  jurisdiction  whs 
sustained,  and,  from  the  judgment  dismissing  the  action,  the  plaintiff  has 
appealed. 

The  prayer  for  a  jury  to  decide  upon  the  declinatory  exception  was  pro- 
perly refused,  (j.  P.  art.  755.  The  judge  however  erred,  in  oor  opinion,  in 
not  requiring  the  interrogatories  to  be  answered.  Either  party  to  a  cause  may 
avail  himself  of  the  answers  of  his  adversary  under  oath  to  interrogatories,  to 
be  used  in  evidence  on  the  trial  of  all  issues  pending  between  them,  whether 
upon  preliminary  exceptions  or  upon  the  merits.     C.  P.  art.  347. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  cause  be  remanded  for  further  proceedings  according  to  law  ;  the 
appellee  paying  the  costs  of  this  appeal. 
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V. 

Browv. 


Bank  of  Loitisiana  t;,  Carl  et  al. 

Where  it  ia  tbown  that  there  were  two  post-offices,  odo  about  three  and  a  half  or  foar  miles 
bom  the  residcDce  of  the  endorser  of  a  note  bat  on  the  opposite  side  of  a  wide  and  rapid 
river,  and  the  other  aboot  six  miles  from  his  residence  bat  on  the  same  side  of  the  river,  and 
it  is  not  proved  that  he  received  his  letters  from  either  exclosively  or  uniformly,  notice  of 
protest  sent  by  mail  dii^cted  to  the  latter  will  be  good.  Per  Curiam :  The  plaintiffs  may 
have  fairly  considered  the  latter  as  the  most  convenient,  an4  practically  the  nearest  to  the 
endorser's  residence. 

Id  the  absence  of  evidence  to  justify  it,  the  address  of  a  notice  of  protest  generally  to  the 
parish  of  the  endorser's  domicil,  is  not  safBcient. 

The  Stat  of  13  March,  1827,  was  intended  to  provide  a  convenient  and  permanent  mode  of 
proof  of  notice  of  protest ;  bat  not  to  change  the  rules  of  commercial  law  on  the  subjeot 
of  notice. 


APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk^  J.     Brunot, 
for  the  plaintiffs.    'As  M,  Dunrii  for  the  appellants.     The  judgment  of  the 
court  was  pronounced  by 

Si*]DELL,  J.  The  appellants,  Carl  and  Mrs.  Corcoran,  are  sued  as  endors- 
ers of  a  promissory  note.  The  defence  is.  want  of  notice  of  non-payment. 
The  notices  to  Carl  were  mailed  at  the  post-office  at  Baton  Rouge,  addressed  : 
one  **  East  Baton  Rouge ;  and  one  **  East  Baton  Rouge,  Port  Hudson  post 
office."  Carl  resided  at  the  time  of  protest  in  the  parish  of  East  Baton 
Itouge,  and  about  six  miles  below  Port  Hudson.  There  was  at  the  time  a  post- 
office  on  the  opposite  side  of  the  river  and  in  a  different  parish,  at  what  was 
called  Devall's  landing ;  this  office  was  about  three  and  a  half  or  four  miles 
from  CarVs  residence,  but  being  on  the  opposite  side  of  a  wide  and  rapid  river 
scarcely  be  considered  as  an  office  more  convenient  to  CarVs  residence 
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Bank  of  Lou-  than  the  Port  Hadson  office,  which,  although  six  miles  distant,  was  on  the  uma 
i;.  side  oi  the  river  as  the  defendant's  residence.    The  post-office  at  DevaUs* 

Carl.  landing  appears  to  have  existed  about  a  year  before  the  protest  of  the  note.  It 
also  is  proved  that  on  some  occasions  Carl  had  sent  to  DevalPs  landing  for 
letters.  But  it  is  not  proved  that  he  resorted  to  that  office  exclusively  or  uni- 
formly, nor  that  the  plaintiflf's  knew  that  that  would  have  been  the  proper 
address.  Under  the  circumstances,  the  plaintiffs,  who  have  a  right  to  notify 
the  endorser  by  mail,  may  have  fairly  considered  the  Port  Hudson  office  as 
the  one  most  convenient  and  practically  the  nearest  to  the  defendant's  resi- 
dence. Such  would  seem  to  have  been  the  opinion  of  the  district  judge  who 
UMist  have  been  acquainted  witii  the  localities,  and  we  do  not  feel  at  liber^  to 
disturb  his  opinion. 

The  notices  to  Mrs*  Corcoran  were'  addressed  :  one  **  East  Baton  Rouge  ;" 
and  the  ether,  "  East  Baton  Rouge,-  Jackson,  East  Feliciana,  post  office."  Mrs. 
Gn'coran  resided  at  the  time  in  the  parish  of  East  Baton  Rouge,  about  twenty- 
three  miles  from  the  town  of  Baton  Rouge,  about  nine  or  ten  miles  from  Port 
Hudson,  and  about  fifteen  miles  from  Jackson.  Her  plantation  business  was 
fiNuisaated^  at  Port  Hudson.  That  the  Port  Hudson  office  was  the  one  to  which 
she  resorted  for  letters  is  inferrable  from  the  testimony  of  a  person  who  had 
corresponded  with  her. 

In  the  absence  of  evidence  to  justify  it,  the  general  address  to  the  parish 
of  East  Baton  Rouge  was  bad.  It  is^  said  that  the  notice  was  good, 
because  the  party  actually  resided  in  the  parish  of  East  Baton  Rouge ;  that 
therefore  the  notices  confirmed  to-  the  littoral  terms  of  the  2d  section  of 
the  act  of  1827,  which  provid'es,  **  that  whenever  such  endorser  shall  not 
reside  in  the  town  or  city  where  protest  shall  be  made,  then  and  in  such 
case  it  shall  be  the  duty  of  such  notaries,  or  others  acting  as  such,  to 
put  into  the  nearest  post-office  where  such  protest  is  made  a  notice  of  such 
protest  to  such  endorser,  dec.,  addressed  to  them  at  their  domicil  or  usual 
place  of  residence."  It  has  been  vei-y  frequently  held  that  the  act  of  1827  was 
intended  to  provide  a  convenient  and  permanent  mode  of  proof  of  notice ;  but 
not  to  change  the  rules  of  the  commercial  law  upon  the  subject  of  notice.  Those 
rules  would  be  violated  if  we  followed  narrowly  and  strictly  the  mere  letter  of 
the  statute,  without  regarding  its  spirit  and  intention.  Nor  do  We  think,  as  the 
case  is  presented,  that  we  can  hold  her  under  the  notice  addressed  to  the  Jack- 
son office,  which  was  more  distant  by  several  miles  than  the  Port  Hudson  office. 
There  is  nothing  before  us  to  authorize  the  belief  that  she  resorted  to  the  more 
distant  office,  nor  is  there  any  showing  of  unsuccessful  diligence  on  the  part  of 
the  holder  to  ascertain  the  proper  address. 

It  is  therefore  decreed  that,  as  to  the  said  Carl,  the  judgment  be  affirmed ; 
that,  as  to  the  said  Mrs,  Corcoran,  it  be  reversed,  and  that  there  be  judgment 
in  her  favor  as  in  case  of  non-suit ;  and  that  one-half  of  the  costs  of  this  appeal 
be  paid  by  the  plaintiff,  and  the  other  half  by  the  said  Carl, 


Hall  v.  Lorente* 

Where  no  time  if  fixed  in  a  contract  for  the  performance  of  the  condition,  and  the  party 
bai  not  been  put  iu  defaalt,  it  may  itiU  be  performed.    C.  C.  2023,  2033, 1907. 


A 
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PPEAL  from  the  District  Court  of  East  Baton  Roage,   Burk,  J.     JooVf         Hall 
for  the  appellant.     Brunot^  for  the  defendant.    The  judgment  of  the      t  orkh 


court  was  pronounced  by 

RosT,  J.  On  the  22d  day  of  March,  1832,  Swijl,  the  plaintiffs  testator, 
purchased  at  probate  sale  fourteen  acres  of  land,  which  were  adjudicated  to 
him  for  the  sum  of  $425,  on  a  credit  of  twelve  months.  On  the  same  day,  he 
subscribed  in  favor  of  Policarpio  Megillo^  an  act  under  private  signature,  which 
18  as  follows: 

**  Received  of  Mr.  Policarpio  Regillo,  four  hundred  dollars.  I  have  bought 
at  the  probate  sale  of  A.  C.  Dunn^  this  day,  a  certain  tract  of  land  in  the  parish 
of  East  Baton  Rouge,  about  fourteen  acres,  for  a  sum  between  four  and  five 
hundred  dollars,  which  I  promise  to  transfer  to  Mr.  Policarpio  Begillo,  when 
and  how  he  may  desire,  on  condition  that  he  pay  to  me  any  balance  that  may 
(if  any)  be  due  on  it,  after  the  above  four  hundred  dollars,  which  is  the  condi- 
tion." 

On  this  act  is  found  the  following  endorsement :  **  Mr.  John  Sioijl :  Having 
assigned  over  to  Manuela  Maria  Lorente  all  my  right,  title  and  interest,  to  the 
within  claim,  yon  are  hereby  authorized  to  make  the  within  named  transfer  to 
the  said  Manuela  Maria  Lorente. 

**  (Signed)        Policarpio  Regillo.*' 

Under  this  assignment,  the  defendant  took  possession  of  the  land,  without 
opposition  from  Swifts  and  remained  in  peaceable  possession  of  it  as  long  as  he 
lived,  without  requiring  the  legal  title  to  be  made  to  her,  or  complying  with 
the  condition  on  which  she  was  to  receive  it.  The  plaintiff  now  claims  the 
land  under  the  adjudication  to  Swift,  without  regard  to  this  contract.  The  de* 
fendant  sets  up  her  equitable  claim  under  it,  denies  the  right  of  the  plaintiff  to 
proceed  as  he  has  done,  and  avers  her  readiness  to  comply  with  the  condition 
00  which  the  title  was  to  be  made  to  her,  when  called  upon  to  do  so.  The 
case  was  tried  by  a  jury,  who  found  for  the  defendant  generally  ;  and  the 
plaintiff  has  appealed  from  the  judgment  rendered  on  this  verdict. 

The  contract  on  which  the  defendant  relies  lis  legal  and  valid,  and  has  been 
executed  by  the  delivery  of  the  property  to  her.  As  it  fixes  no  time  for  the 
performance  of  the  condition,  and  the  defendant  has  never  been  put  in  defanlt, 
that  condition  may  now  be  performed.  C.  C.  arts.  2023,  2033,  1907.  The 
contract  being  still  in  force,  the  plaintiff  cannot  disregard  it  as  he  has  done* 
It  is  clear,  however,  that  the  defendant  is  not  entitled  to  the  final  judgment 
rendered  in  her  favor,  and  that  the  judgment  should  have  been  one  of  non- 
suit. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed.  It 
farther  ordered  that  there  be  judgment  against  the  plaintiff  as  in  case  of 
non-suit ;  and  that  he  pay  the  costs  of  the  court  below,  those  of  this  appeal 
to  be  paid  by  the  defendant  and  appellee. 
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FoY  V.  Habpes. 


Service  of  a  writ  of  AQqnestration  on  a  «anday  is  in  conflict  with  art  S07  of  the  Co<le  of 
Practice  ;  and  where  the  evidence  ihows  that  it  ooald  have  been  served  on  any  other  day 
aa  wen,  it  will  be  set  aside. 
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17. 

Harper. 


FoY  A  PPEAL  from  the  District  Court  of  St.  TammaDjr,  Penn,  J.    Skeafe,  for 

J\    the  plaiutif}*.     Hoffman  and  HaUey,  for  the  appellant.     The  judgmeDt  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  This  case  wa^  tried  by  a  jury,  and,  as  the  verdict  is  rendered 
on  questions  of  fact,  we  do  not  find  any  thing  in  the  evidence  which  authorizes 
us  to  interfere  with  the  judgment  of  the  court  below  on  the  merits.  The  dis- 
trict judge  overruled  a  motion  made  by  the  counsel  &r  the  defendant,  to  set 
aside  the  writ  of  sequestration  under  which  a  quantity  of  lumber  had  been 
taken  into  the  possession  of  the  sheriflT  at  the  suit  of  the  plaintiif,  which  had 
been  afterwards  delivered  to  the  defendant  on  bis  bond.  The  ground  on  which 
the  defendant's  application  was  based  was,  that  the  writ  had  been  served  on 
Sunday.  The  return  of  the  sheriff  shows  that  the  writ  was  served  on  the  6th 
of  July,  1845,  which,  by  the  calender  of  which  we  take  judicial  notice,  was  a 
Sunday.  This  service  is  in  conflict  with  art.  207  of  the  Code  of  Practice, 
which  prohibits  the  institution  of  civil  suits,  and  all  proceedings  in  civil  ac* 
tions,  on  sunday.  By  the  act  of  March  7th,  1838,  concerning  damages  on  bills 
of  exchange,  sunday  is  declared  to  be  a  day  of  public  rest.  B.  &  C*s.  Dig.  41. 
Irish  V.  Wright,  8  Rob*  428.  We  do  not  consider  ourselves  called  upon  to 
decide  as  to  the  elfect  of  these  laws  in  all  possible  eases,  as,  in  that  before  us, 
the  service  could  have  been  made  on  any  other  day  as  well  as  that  on  which  it 
was  made,  according  to  the  petition,  affidavit,  and  sheriflf's  return  on  which  we 
are  alone  to  act.  The  sequestration  ought  therefore  to  have  been  set  aside. 

The  judgment  of  the  District  Court  is  therefore  affirmed,  so  far  as  it  decrees 
the  amount  due  by  the  defendant  to  the  plaintiff,  and  the  sequ estimation  is  set 
aside;  jthe  appellee  paying  the  costs  of  this  appeal. 


i  _-^  "n^  ^  rf      ^^        -  s^^-^rs^     -N^-w  »-^  "^ 


Farrar  v.  Rowley  et  al. 

Wbere  the  factora  of  a  planter  keep  two  leparate  accounts,  one  in  tlie  name  of  a  pfMrticalar 
plantation,  and  the  other  in  that  of  R.  its  ostensible  owner,  and  the  balance  on  the  latter  is 
in  favor  of  R.,  but  the  factors  are  creditors  on  the  plantation  account,  the  balance  due  on  the 
latter,  with  the  privilege  attached  to  it,  will  not  be  extinguished  by  that  duo  to  R.  on  bis 
private  account,  where  there  is  no  allegation  or  proof  of  fraud,  nor  any  violation  of  the  rights 
of  mortgage  x:reditors  apon  the  crop  on  which  the  balance  against  the  plantation  is  priv. 
ileged. 

Where  the  price  of  males,  purchased  for  the  use  of  a  plantation  and  paid  for  by  a  third  per' 
son,  is  reimbursed  by  a  draft  on  the  factors  of  the  planter,  the  advance  will  be  a  privileged 
claim  under  art.  3184  of  the  Civil  Code.  The  moles  were  "neceisary  supplies"  within  die 
meaning  of  the  atatnte,  and  the  extinguishment  of  the  vendor's  privilege,  brings  the  ad' 
vance  within  the  fair  intendment  of  the  statute. 

An  overseer  whose  services  have  continued  daring  one  year  and  a  part  of  a  second,  has,  on- 
der  art.  3184,  $1,  of  the  Civil  Code,  a  privilege  on  the  crop  of  the  second  year,  valid  against 
a  third  person,  who  purchasea  daring  the  second  year,  the  plantation  and  crop  then  in  the 
ground. 

A  sherifT.by  whom  a  plantation  and  slaves  had  been  seized  and  taken  possession  of,  who  baa 
paid  himself  out  of  the  funds  in  his  hands  for  all  disbursements  made  by  him  for  the  safe 
keeping  and  preservation  of  the  property,  can  make  no  Additional  charge  for  his  responsi- 
bility and  general  care ;  for  this  he  is  remunerated  by  the  emoluments  of  his  uflSce.  Per 
Curiam :  Sherifis  are  bound  to  take  care  of  property  taken  possession  of  by  them,  and  are 
auLborized  to  lay  oat  money  for  its  preservation.  They  may  apjMint  guArdians  for  its  safe 


NEW  ORLEANS,  MARCH;  1848.  277 

cQstody,  «nd  the  law  givea  them  ample  anthority  for  all  proper  expenditares,  and  the  con*       Farra^r 
■titatioQ  impoBei  no  obstacle  to  their  reimbarsement ;  bat  art  71  prohibits  such  allowance!  ^*- 

ai  that  claimed  in  this  case. 

APPEAL  from  the  Bistrict  Court  of  Concordia,  Barry ^  J.     Thomas^  Sny- 
der and  Farrar,  for  the  appellaDts.     Frost,  Shaw  and  Sparrow,  for  differ- 
ent appellees.     The  judgment  of  the  court  was  pronouoced  by 

EusTis,  C.  J.    This  appeal  is  taken  from  several  decrees  of  the  court  of  the 
nioth  district,  according  privileges  on  the  price  of  two  plantations. 

The  first  we  shall  notice  is  that  in  favor  of  Wright,  Wiilianu  4*  Co.,  merch- 
ants of  New  Orleans.     The  judge  allowed  them  a  privilege  on  the  crop  of 
1647.  for  the  sum  of  $2242  77,  and  directed  them  to  be  paid  out  of  its  proceeds. 
They  were  the  factors  of  the  plantation.     It  appears  that  they  kept  two  ac- 
counts, one  in  the  name  of  the  Marengo  plantation,  and  the  other  in*  the  name 
of  Samuel  Rowley,  the  ostensible  owner.     In  the  latter  the  balance  was  in  fa* 
vor  of  Rowley,  but  in  the  plantation  account  the  factors  were  creditors.     The 
privilege  was  allowed  on   the  ground  that    the  amount  was  for  provisions, 
and  other  supplies  necessary  for  the  cultivation  of  the  plantation.     It  is  conten- 
ded by  the  mortgage  creditors,  who  are  the  appellants,  that  the  plantation  ac- 
count was  extinguished  in  fact,  by  the  balance  of  the  private  account  of  Row- 
ley, which  was  largely  in  his  favor.     If  the  accounts  were  consolidated,  such 
would  have  been  the  result,  and  the  question  resolves  itself  into  the  right  of 
the  factors  to  keep  the  plantation  account  open  with  its  privilege,  and  to  appro- 
priate the  proceeds  of  the  crop  of  1846  to  the  use  of  the  owner.  That  the  crop 
belonged  to  him  is  not  questioned,  and  there  is  nothing  before  us  upon  which 
his  right  to  dispose  of  it  as  he  has  done  can  be  contested.     There  is  no  allega- 
tion or  evidence  of  fraud,  nor  any  violation  of  the  rights  of  the  mortgage  cred- 
itors upon  the  crop  of  1847.     Sea  WUlianu  v.  JDuer,  14  La.  537.    As  the 
case  is  before  us,  we  are  not  authorized  to  disturb  or  change  the  accounts  as 
they  have  been  kept  between  the  parties.     The  case  of  Bloodworth  v.  Jacobs, 
2  An,  Rep.  25,  seems  to  us  to  be  conclusive  on  this  subject. 

There  is  a  charge  in  the  account  of  $840  for  eight  mules,  which  is  objected 
to  as  not  being  privileged  under  the  statute.  The  mules  were  bought  for  the 
pbtntatioov  and  paid  for  by  a  third  person,  who  was  reimbursed  by  a  draft  on 
Wright,  Williams  Sf  Co.,  which  was  paid.  The  mules  we  consider  as  coming 
within  the  words  of  the  statute — necessary  supplies.  The  extinguishment  of  the 
vendor's  privilege,  which  could  have  been  exercised  at  any  moment  by  the 
withdrawal  of  the  animals  from  the  working  of  the  plantation,  we  think  brings 
the  advance  by  the  factor  within  its  fair  legal  intendment.  Acts  of  1 843,  p.  44, 
ch.  70. 

The  next  claim  to  be  considered  is  that  of  John  E,  Curtis,  He  had  judgment 
for  $600,  for  a  year's  wages  as  overseer  of  the  Bristol  plantation  for  the  year 
1846,  and  for  $464  66  for  his  wages  for  eight  months  of  the  year  1847,  making 
$1064  66,  and  he  was  decreed  to  have  a  privilege  for  this  sum,  and  the  sheriff 
was  directed  to  satisfy  it  out  of  the  sale  of  the  Bristol  plantation.  The  plan- 
tation was  sold  in  October,  1847,  with  the  crop,  and  purchased  by  Thomas  P, 
Farrar,  the  appellant.  We  have  nothing  before  us  which  enables  us  to  refase 
to  allow  to  the  overseer  his  wages  for  1846,  out  of  the  funds  under  the  control 
of  the  court.  Under  article  3184  of  the  Code,  he  has  his  privilege  for  the 
wages  of  that  year  on  the  proceeds  of  the  crop,  in  the  ground,  of  1847.  Such 
is  the  interpretation  given  to  that  article  in  cases  in  which  the  services  of  the 
oviorseer  have  been  continuous  for  one  whole  year  and  the  portion  of  another. 


V. 
K0WL£T. 
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Fakrak  Succession  of  Johnson,  3  Rob.  216.  Welsh  v.  Shields,  6  Rob.  484.  lb.  13  Rob. 
630. 

In  relation  to  the  fact  of  the  wages  of  1846  having  been  paSd,  and  the  amount 
due  for  those  of  1847,  as  it  depends  entirely  on  the  credibility  of  the  witness- 
es heard  by  the  distiict  judge,  we  do  not  feel  authorized  to  interfere  with  his 
decision. 

The  next  claim  to  be  considered  is  the  claim  of  the  sheriff  of  the  Parish  of 
Concordia,  who  seized  the  two-thirds  of  the  Marengo  plantation  and  slaves, 
and  kept  possession  of  them  from  the  22d  May,  until  the  7th  of  August,  1847. 
He  alleges  that  he  was  obliged  necessarily  to  incur  expenses  in  the  safe-keeping 
and  preservation  of  said  property,  and  asks  the  court  to  make  a  suitable  allow- 
ance, *'  say  the  sum  of  $500 ;"  and  the  court  made  the  allowance,  ybr  keeping  the 
7navable  property  and  slaves.  It  was  stated  in  argument,  and  acquiesced  in  by 
counsel,  that  for  all  disbursements  made  by  the  sheriff,  hire  of  keeper  and  sup* 
plies,  the  sheriff  has  paid  himself  out  of  the  funds  in  his  hands ;  but  the  charge 
at  present  insisted  upon  is,  for  his  responsibility  and  care  generally,  without  any 
definite  or  distinct  action.  For  this  the  sheriff  is  remunerated  by  the  emolu- 
ments of  his  officce.  Sheriffs  are  bound  to  take  care  of  property  taken  pos- 
session of  by  them,  and  are  authorised  to  lay  out  money  for  its  necessary  pres- 
ervation. They  may  appoint  guardians  for  its  safe  custody,  and  the  law,  as 
we  undestand  it,  gives  them  ample  authority  for  aU  just  and  proper  expenditures* 
and  the  constitution  imposes  no  obstacle  to  their  reimbursement.  But  if  the 
7Ist  article  has  any  application  to  ministerial  officers,  it  prohibits  allowances  of 
this  kind.  Dretov,  Chambliss^antep.246.  It  is,  therefore,  decreed  that,  the  judg- 
ment in  favor  of  Wright^  Williams  4*  ^<  ^^  affirmed  with  costs ;  that  the 
judgment  in  favor  of  John  E.  Curtis  be  affirmed  with  costs ;  and  that  the  judg- 
ment in  &vor  of  Isaac  J.  Course,  sheriff,  be  reversed,  and  his  demand  be  dia- 
missed,  with  costs  in  both  courts. 


DowNEs  r.  Scott  et  al. 

There  can  be  zio  rente  a  rimir^  witboat  a  stipulation  for  the  return  of  the  price.    A  contract 

^  of  sale,  the  validity  of  which  is  made  to  depend  on  the  payment  of  notes  which  form  no 
part  of  iiB  conaideraCion,  ia  not  a  venU  a  rimiri. 

Where  by  a  contract  of  sale  of  land  the  validity  of  tiie  lale  was  made  to  depend  on  the  pay- 
ment of  certain  notes  which  formed  no  part  of  its  consideration,  the  sabseqnent  resomp- 
tion  of  possession  of  the  land  by  the  vendor  creates  snch  a  preanmption  of  payment  as 
makes  it  incambenton  the  vendee  to  acooont  for  the  notes. 

The  vendor  is  bound,  in  case  of  eviction,  to  refond  to  the  purchaser  the  whole  amoont  of 
fruits  and  revenaes  which  the  latter  has  been  condemned  to  pay  to  the  true  owner. 

APPEAL  from  the  District  Court  of  Madison,  Sdhy,  J.    R.  C.  Doumes^ 
for  the  plaintiff.     Thomas  and  Snyder,  for  the  appellants.     The  judg- 
ment of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  in  his  own  right,  and  as  tutor  of  the  minors  of  Jo^ 
sephus,  and  Samuel  Sparrow,  children  and  heirs  of  Samuel  and  Sarah 
Sparrow,  deceased,  claims  title  to  two  lots  of  land,  about  one-half  of 
which  is  in  possession  of  the  defendants.  The  defendants,  in  their  an- 
swer, claim  title  to  that  portion  of  the  land  in  their  possession,  by  virtue  of  a 
sheriff's  sale  made  in  1837,  and  under  an  agreement  with  Hector  Phillips^ 
whom  they  call  in  warranty.    Phillips  appears  and  defends  the  suit;  denie 
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the  right  of  the  plaiatiff  to  recover,  and  alleges  that,  eo  the  29th  of  December,  Dowmes 
1830,  he  aod  John  McEacham  acquired  title  to  the  land  claimed  from  Samuel  gcorr. 
Sparrow,  the  ancestor  of  the  two  minors  whom  the  plaintiflf  represents,  aod 
that,  on  the  20th  of  January,  1835,  he  acquired  the  interest  of  John  McEach- 
am by  purchase  from  Daniel  McEacham^  the  heirs  of  whom  he  calls  in  war- 
ranty. These  heirs  answer  the  call,  and  allege  title  in  their  ancestor  to  the 
hod  sold  by  him,  under  a  sale  made  to  him  by  Micajah  Harris^  curator  of  the 
estate  of  Samud  Sparrow  deceased,  bearing  date  the  9th  day  of  May,  1830, 
and  adduced  in  evidence.  There  was  judgment  in  favor  of  the  plaintiff  in  the 
court  below  for  the  land,  and  9550,  that  being  the  valne  of  the  rents  over  and 
above  that  of  the  improvements.  There  was  further  a  judgment  in  favor  of 
the  defendants  against  Phillips  for  the  sum  of  $1,500,  and  in  favor  of  Phil- 
lips  against  his  immediate  warrantors  for  the  sum  of  9^17.  This  judg- 
ment is  in  conformity  with  the  verdict  of  the  jury,  before  whom  the  case  was 
tried.  The  defendants  took  this  appeal  by  motion  in  open  court,  and  ask  that 
the  judgment  be  reversed,  or,  if  deemed  correct  in  other  respects,  that  it  be 
changed  so  as  to  allow  them,  against  their  warrantor  Phillips,  the  amount  of 
damages  assessed  against  them  in  favor  of  the  plaintiff. 

The  plaintiff  has  satisfactorily  made  out  the  title  under  which  he  claims,  and 
the  case  turns  upon  the  validity  of  the  private  act  set  up  by  Phillips,  It  is 
manifest  that  the  sale  made  by  the  curator  of  Sparrow  to  Daniel  McEacham 
conveyed  no  title  to  him,  and  that  he  could  therefore  convey  none  to  Phillips ; 
80  that  the  only  inquiry  is,  as  to  the  rights  which  Phillips  himself  acquired  un. 
der  the  act  of  December  29th,  1830.  That  act  has  been  treated  in  argument 
as  a  vente  d  rhnire.  We  cannot  view  it  in  that  light.  There  is  no  vente  d 
remire  without  a  stipulation  for  the  return  of  the  price.  Here  nothing  is  said 
about  the  price.  The  validity  of  the  contract  is  made  to  depend  on  the  pay- 
ment of  notes,  which  form  no  part  of  the  consideration  of  it.* 

It  is  contended  by  the  plaintiff's  counsel  that  this  was  not  a  serious  contract, 
or  that,  if  it  was,  the  condition  must  be  presumed  to  have  been  performed,  as 
the  vendor  subsequently  resumed  the  possession  of  the  property,  and  the  same 
was  occupied  by  him  and  his  wife  until  their  death.  On  the  application  of  the 
plaintiff,  Phillips  was  ordered  to  bring  into  court  the  notes  mentioned  in  the 
act,  and  failed  to  do  so  or  to  account  for  tliem.  The  resumption  of  the  pos- 
session of  the  land  by  Sparrow,  created  such  a  presumption  of  payment  as 
made  it  incumbent  upon  Phillips  to  account  for  the  notes.    But  there  is  another 

*  The  contract  is  in  these  words  i 

"  Kkow  all  men  by  these  presents,  that  I,  Samuel  Sparrow,  for  and  in  consideration 
of  the  sum  of  ^925,  to  me  in  hand  paid  by  Hector  Phillips  and  John  McEacham  y.  the 
receipt  whereof  I  do  hereby  acknowledge,  have  sold  and  conveyed,  and  by  these  presents 
do  sell  and  convey,  unto  nector  Phillips  and  JoAn  McEacham,  a  certain  tract  of  land 
[here  describing  it],  being  the  land  to  which  I  am  entitled  to  a  right  of  pre-emption.  1, 
the  said  Samuel  Sparrow,  do  warrant  and  defend,  for  myself,  my  heira,  executors  and 
anigns,  unto  the  aforesaid  Hector  Phillips  and  John  McEacham,  their  heirs,  executors 
and  assigns  forever.  Whereas  the  said  Samuel  Sparrow  has  given  two  notes  unto  the 
said  Hector  PhUUpssjoA  John  McEacham,  amonntingto  $750;  the  first  note  of  $450,  due 
l8t  of  Janoary,  1832 ;  and  the  other  for  $300,  due  Ist  of  January,  1832:  Now  the 
express  condition  of  the  above  obligation  is  such  that,  if  the  said  Samuel  Sparrow  ehalT 
pay,  or  cause  to  be  paid,  his  two  notes,  amounting  to  the  aforesaid  sum,  when  they  be- 
come due,  then  this  obligation  shall  be  null  and  void,  otherwise  to  remain  in  full  force 
and  viituei.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this  29th  day  of 
December,  in  the  year  of  oar  Lord,  1830. 

Witness:  Samuel  SrARRow,  [Seal.] 

C.  E.  CaAKx, 
Neil  McEacuarm." 
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Down 88  circumstance  which  throws  doubt  upon  the  reality  of  this  coDtnct.  It  is  under 
SctfTT  private  signature,  and  there  is  no  evidence  in  the  record  to  make  its  dat.e  cer- 
tain, or  to  explain  the  singular  fact  that  it  bears  date  more  than  seven  months 
after  the  death  of  Sparrow,  as  appears  by  the  date  of  the  acrthentic  act  by 
which  Harris,  curator  of  Sparrow  deceased,  sold  to  Darnel  McEaeham.  Sup- 
posing that  this  discrepancy  can  be  explained,  the  defence  set  up  by  the  heirs 
of  McEaeham  still  shows,  that  they  do  not  claim  title  under  the  act  of  the 
29th  December,  1830.  These  facts,  coupled  with  the  unusual  and  irrational 
stipulations  which  this  act  contains,  fully  authorized  the  conclusion  to  which 
the  jury  came  in  relation  to  the  question  of  title. 

The  amounts  allowed  for  the  rents  and  improvements  appear  to  us  justified 
by  the  evidence ;  and  the  only  error  justly  complained  of  by  the  appellants  is 
that,  Phillips  should  have  been  adjudged  to  refund  to  them  the  whole  amount 
of  the  fruits  and  revenues  which  the  judgment  condemns  them  to  pay.  Mor- 
ris V.  Abat  ct  aU  9  La.  553.     In  this  respect  the  judgment  must  be  changed. 

It  is  therefore  ordered  that  the  judgment  rendered  in  favor  of  the  plaintiffs 
be  affirmed,  with  costs.  It  is  further  ordered  that  the  judgment  rendered  in 
favor  of  the  defendants  against  the  warrantor,  Hector  Phillips,  be  reversed ; 
and  that  there  be  judgment  in  favor  of  the  said  defendants  against  the  said 
wai'rantor  fur  the  sum  of  $1,792,  with  all  the  costs  of  this  suit  in  both  courts. 


Groves  r.  StEEL  et  al. 

A  statement  made  by  a  party  is  inadmissible  to  explain  or  contradict  a  notarial  act  made  by 
bis  antbority.  where  he  continues  to  hold  the  property  conveyed  to  him  by  the  act. 

In  a  dation  eh  paiement  every  thing  doubtfol  or  ambigooos  mast  be  interpreted  against  tbv 
donee  or  creditor. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.  Thomas,  Staa/ 
and  Sparrowi  for  the  appellant.  Bemiss,  for  the  defendant.  The  judg^ 
ment  of  the  court  was  pronounced  by 

KosT,  J.  This  case  has  already  been  before  the  Supreme  Court,  and  the 
facts  of  it  are  folly  stated  in  the  opinion  then  delivered,  to  which  reference  is 
made.  2  Ann.  Rep<  480.  It  was  remanded  on  various  bills  of  exceptions,  for 
the  admission  of  evidence  rejected  on  the  first  trial.  One  of  those  bills  of  eX' 
ceptions  was  taken  to  the  opinion  of  the  judge  refusing  to  admit  parol  evidence 
to  prove  the  acliDOwledgements  of  the  plaintiff,  Groves,  before  and  after  the 
execution  of  the  sale  of  the  land  made  by  Brown  to  him,  that  he  had  received 
the  lands  in  satisfaction  of  all  his  claims  against  Broxon,  aad  that  he  particularly 
specified  the  debt  now  in  controversy.  The  case  was  tried  before  a  jury ;  the 
evidence  of  the  acknowledgments  of  Groves  was  introduced,  and  the  jury 
returned  a  verdict  in  favor  of  the  defendants,  which  the  court  below  refused  to 
set  aside.     The  plaintiff  has  appealed  from  the  judgment  rendered  thereon. 

The  plaintiff*,  as  stated  in  the  former  opinion,  was  second  endorser  on  two 
notes,  subscribed  in  the  State  of  Mississippi  by  John  W,  Brown,  for  the  price 
of  certain  slaves  introduced  by  the  vendor  in  that  State,  in  violation  of  a  con- 
stitutional prohibition.  The  drawer  having  failed  to  pay  the  notes  at  maturity 
they  were  duly  protested,  and  an  action  was  instituted  upon  them  in  the  Federal 
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Court  of  this  State,  against  the  plaiatiflT  and  others.    The  Supreme  Court  of       Gbovrs 

the  State  of  Mississippi  had  previously  decided  that  contracts  of  this  descrip-        Bteel. 

tion  could  not  be  enforced  in  that  State,  and  it  is  in  eTidence  that  the  plaintiff 

firmly  believed  that  he  would  not  be  held  liable  on  his  endorsements.     Dnrmg 

the  pendency  of  this  suit,  he  received  the  conveyance  of  land   mentioned  to 

the  defendant's  answer,  for  the  nominal  sum  of  $13,200.    He  admits  that  he 

did  not  pay  the  consideration,  and  alleges  that  the  land  was  given  to  him  for 

what  it  was  worth,  in  part  payment  of  what  he  has  had  to  pay  on  account  of 

his  endorsements  for  Brown,  in  satisfaction  of  the  judgment  rendered  against 

him  by  the  Supreme  Court  of  the  United  States.     The  defendants,  on  the 

other  hand,  contend,  and  have  adduced  witnesses  who  swear  that  the  land  was 

received  by  the  plaintiff  as  a  full  indemnity  for  his  endorsements,  at  a  time  when 

he  had  no  serious  apprehension  fo  be  compelled  to  pay.     This  transfer  from 

Brotcn  to  the  plaintiff  has  been  executed ;  the  original  plaintiff  in  this  suit  has 

died ;  and  the  land  conveyed  is  now  in  the  possession  of  his  heirs.     This  is  a 

contract  in  which  the  consideration  expressed  does  not  exist-,  and  the  question 

which  the  case  presents  involves  the  ascertainment  of  the  true  consideration 

of  it.     C.  C.  1894. 

At  the  trial,  the  plaintiflT  offered  in  evidence  the  notary  before  whom  John 
Bmcn  executed  the  act  of  sale  of  the  land  to  him,  to  prove  that  a  few  days 
after  the  passage  of  said  act  the  plaintiff  asked  him  if  Brown  had  passed  an 
act  of  sale  or  mortgage  before  him,  in  favor  of  him  the  said  plaintiff,  and  if  so 
what  were  the  terms  and  conditions  of  said  sale  or  mortgoge,  and  upon  being  in- 
formed of  the  passage  of  said  act  and  of  its  contents,  expressed  great  dissatisfac- 
tion therewith,  and  said  that  it  was  wrong  and  not  in  accordance  with  the  agree- 
ment and  understanding  between  him  and  said  Brown.  The  couit  below 
refused  to  admit  this  evidence  on  the  ground  that  the  plaintiff  could  not  make 
testimony  for  himself,  and  thst  his  declarations  could  not  be  introduced  to  ex- 
plain away  or  contradict  a  notarial  act,  made  by  his  authority,  he  holding  the 
property  conveyed  by  said  notarial  act  at  the  time  the  supposed  disapprobation 
of  said  act  b  alleged  to  have  taken  place,  and  his  succession  yet  holding  the 
said  property. 

We  are  of  opinion  that  the  judge  did  not  err.  But  if  the  evidence  had  been 
admiitted,  it  would  not  have  benefitted  the  plaintiff.  An  expression  of  dissatis- 
faction on  the  part  of  Groves,  without  showing  what  other  contract  was  intend- 
ed, could  have  had  no  influence  on  the  jury,  after  he  availed  himself  of  that 
which  had  been  passed  in  his  favor. 

The  question,  what  is  the  real  consideration  of  this  contract,  is  strictly  a 
qnestion  of  fact.  It  has  been  found  by  the  jury  in  favor  of  the  defendants, 
and  a  careful  perusal  of  the  record  satisfies  us  that  it  contains  sufiicient  testi- 
mony to  authorize  the  verdict.  There  may  be  otlier  testimony  which  would 
lead  to  a  different  conclusion ;  but  we  have  no  means  of  acertaining  that  the 
jury  erred  in  weighing  the  evidence,  and  there  is  nothing  unreasonable  in  the 
conclusion  to  which  they  appear  to  have  come  that,  in  this  arrangement.  Groves 
took  upon  himself  the  remote  risk  of  paying  the  whole  judgment  for  the  pro- 
bable chance  of  keeping  the  land  for  nothing. 

The  transfer  from  Brovm  to  him  was  a  dation  en  paiemenU  in  which  every 
tiling  doubtful  or  ambiguous  is  to  be  interpreted  against  him.  Troplong,  Vente, 
no.  7. 

The  loose  and  irregular  manner  in  which  those  transactions  were  conducted 
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bj  him  throog^ot,  roodera  il  eitreoMlj  iiillir»te  t»  aseertaui  his  n^bta  with 
precinoD.  The  doobta  which  eziit  hsve  aU  been  cmled  by  him,  io  a  contnct 
io  which  every  thing  obccww  or  doubtful  must,  as  alread|y  shown,  be  iuterpreted 
against  him.  Judgment  nfjftnmtd* 


TffEfiEW  Ori^Sans  and  Carrollton  RAiiiROAD  Company  v» 

The  Town  of  Carrollton. 

I^  would  be  a  breach  of  good  faith  to  the  pdblic  and  to  indindoals  to  resaine  ponenion  of 
portions  of  gnmnd  which  have  been  deliberately  didicated  tot  atieeta,  or  over  which  the 
paUie  has  notoriouly  exercised  a  rig;ht  of  passage  Uk  more  than  ten  yean,  which  of  it- 
self woold  gire  the  pabfic  a'right  €f  way  widxnt  any  dedication. 

No  paiticolar  torn  metremaaij  is  necessary  in  the  dedication  of-laad  to  public  ose ;  all  that 
is  required  is,  the  assent  of  the  owner,  and  the  iaet  of  its  being  used  for  the  pablic  par- 
poses  intended  by  the  appropiiation.  Bat' when  the  dedication  is  not  express,  and  is  to  be 
inferred  from  the  acts  and  ooodact  of  the  owner,  and  the  nse  by  the  public,  these  ought  to 
be  such  as  to  exehide  any  other  hypodiesis  but  that  of  dedxcatitti.  In  all  each  cases,  the 
consent  of  the  owner  musf  appear  dearly. 

If  apeioe  of  giound  be  left  uneneiosed  tot  the  oMiTemence  of  the  owner,  who  uses  it  for  a 
specific  purpose  in  the  usual^oourse  of  his  business,  the  fact  that  he  does  not  exdnde  per- 
sons from  passing  through  it,  or  that,  when  the  ground  is  within  the  limits  of  a  town,  he  has 
represented  it  as  open  and  unenclosed,  as  it  really  was  at  the  time,  upon  a  plan  on  which 
he  has  sold  other  tbwn  lots  not  necessarily  connected  with  that  open  space,  cannot  under 
any  circumstances  be  fairly  considered  as* proof  of  a  dedication,  to  public  use,  of  the 
ground  thus  left  open. 

APPEAL  from  the  District  Court  of  JeffersoD,  Clarke^  J.    Benjamin  and 
Mkou,  for  the  appellant*.    Preston,  for  the  defendants.    The  opinion  of 
the  court  was  pronounced  in  this  case,  on  the  22d  of  NoTomber,  1847,  by 

RosT,  J.  The'plaiDtiffs  complain  that  the  council  of  tlie  town  of  Carrollton 
have  caused  to  be  demolished  certain  fences  and  enclostires  erected  by  them 
opposite  to,  and  at  the  upper  end  of,  First  street,  on  the  line  of  Canal  aTenoe»  at 
the  intersection  of  Le'v6e  and  Madison  streets,  and  on  Hampton  street  opposite 
Dublin  street,  all  those  fences  and  enclosures  being,  as  they  allege,  on  their 
property,  within  the  incorporated  limits  of  said  town.  They  pray  that  the 
corporation  be  forever  enjoined  from  distiirbing  the  fences  and  enclosures  they 
may  erect  around  the  same  ground,  and  adjudged  to  pay  damages  fior  their  ille- 
gal acts. 

The  defendants  admit  the  acts  charged  against  them,  bnt  aver  their  legality*, 
on  the  ground  that  the  places  enclosed  had  long  previously  been  dedicated  to 
public  use  by  tbe  plaintiffs,  and  that  the  corp6rator8  of  the  city  of  Carrollton* 
and  all  other  persons,  have  notoriously  used  and  enjoyed  them  as  such  for  more 
than  ten  years  before  the  institution  of  this  suit.  They  further  allege  that  the 
plaintiflTs  sold  at  auction  Tots  on  DubFm  street,  and  represented  as  public  places  oa 
the  plan  adduced  at  the  safe  those  portions  of  ground  which  they  have  since 
attempted  to  enclose;  and  that  the  tov^n  of  CarroUton,  and  many  of  the  cor- 
porators, have  acquired  town  lots  on  DubFin  street  with  reference  to  that  plan* 
They  ask  for  judgment  in  their  favor,  and'  set  up  in  reconvention  a  claim  for 
damages.  They  obtained  judgment  with  $250  damsgesi  and  the  plaintifi's 
Appealed. 


r 
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We  agree  with  the  plaiDtifffl'  conoBel  that  the  plaintiffa  were  not  bound  by  Nxw  Oklbans 
their  charter -to  continae  First  street  to  the  MiasiMippi  riyer,  and  that  they  ^g,,  Eail&oad 
might  originally  have  enclesed 'their  grounds,  so  as  to  retain  the  exclusive  own-      Compamt 
ership  of  them  ;  but  they  cannot  now,  without  a  breach  of  good  faith  to  the  CAasoLLToir. 
public  and  to  individuals,  resume  the  possession  of  that  portion  of  them  which 
they  have  deliberately  dedicated  for  streets,  or  over  which  the  public  has  noto- 
riously exercised  a  right  of  passage  during  more  than  ten  years.     City  of  Cin-- 
cinnaH  v.  Lessee  of  Whiter  6  Peters,  439.    Barclay  et  aL  v.  HowelVs  Lessee^ 
6  Peters,  496. 

The  plan  on  which  the  plaintiffs  sold  town  lots  on  Dublin  street  represented 
that  street  as  opened  from  tho  western  line  of  Second  street  to  the  prolonga- 
tion of  the  eastern  line  of  First  street.  It  also  represented  First  street  as 
opened  in  its  whole  breadth,  except  so  far  as  occupied  by,  the  railways  between 
the  car-house  and  Canal  avenue.  From  that  line-to  Madison  street  the  eastern 
side  only  can  be  considered  as  an  open  lawn,  the  western  side  being  occupied 
by  the  buildings  and  shops  of  the  company.  The  purchasers  oflots  on  Dublin 
street  purchased  with  reference  to  that  plan,  and  the  plaintiffs  have  no  right  to 
enclose  the  portions  of  it  not  occupied  by  the  railway.  The  eastern  side  of 
First  street,  from  Madison  street  to  Canal  avenue,  has  benn  notoriously  used 
as  a  public  road  for  more  than  ten  years.  This  would  give  the  public  a  right  of 
way  without  any  dedication. 

The  plaintiffs  had  the  right  to  enclose  that  portion  of  their  ground  forming 
the  western  side  of  the  continuation  of  First  street,  between  Dublin  and  Madi- 
son streets,  and  on  that  ground  the  judgment  must  be  reversed. 

The  judgment  is  therefore  reversed ;  and  it  is  ordered  that  the  defendants 
be  forever  enjoined  from  disturbing  the  fences  and  enclosures  which  the  plain- 
tiff may  erect  on  the  western  side  of  their  car-house  and  of  their  railways,  as 
they  may  at  any  time  exist  between  Dublin  and  Madison  streets.  It  is  further 
ordered  that  the  defendants  pay  the  costs  in  both  courts;  and  that  the  remain- 
der of  the  plainti08*  claim  be  dismissed. 


Same  Case — On  a  Re-hearing. 

THE  final  judgment  of  the  court  was  pronounced  by 
RosT,  J.*  Both  parties  having  applied  for  a  re-hearing,  we  will  first 
examine  the  grounds  upon  which  the  application  of  the  defendants  rests.  They 
complain  that  while  the  opinion  of  the  .court  is  in  their  favor  on  every  claim  set 
up  by  them,  except  the  claim  for  damages,  the  court  reverses  the  judgment, 
and  decrees  in  favor  of  the  plaintiffs  what  was  never  in  any  manner,  way,  or 
shape,  in  thought,  word  or  deed,  controverted  by  the  defendants,  to  wit,  that 
the  plaintiffs  had  the  right  to  enclose  that  portion  of  their  ground  forming  the 
northern  side  (the  court  erred  in  calling  it  the  western  side,)  of  the  continuation 
of  First  street  .between  Dublin  and  Madison  streets.  We  copy  from  the  ori- 
ginal brief  of  the  counsel  who  makes  this  application,  what  follows  .* 

"  The  reasonable  interpretation  of  the  fourth  section  of  the  act  iaeorporat- 
ing  the  Raiboad  Company  is  that.  First  street  should;be  extended  to  the  river, 

•  Slidbll,  X,  being  a  stockholder  in  tho  Railroad  Company,  did  uot  sit  on  the  trial  of 
tkis  case,  ^ 
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New  ORLEiirt  and  dMC  the  passage  through  the  same  should  be  preserved.    The  fifth  section 

TON  Railroad  ^^  ^^®  ^^^  authorizing  the  company  to  expropriate  the  land  of  others,  forces 

Company      them  to   furnish  the  street  on  each  tide  of  the  railroad  to  the  Mississippi 

Cabrollton.  nver ;  tjxd  the  defendants  hare  the  right  to  iBompell  the  conipaoy  to  take  up 

the  road  in  Madison  street*  unless  they  open  Furst  stnaet  to  it,  and  passable 

streets  4)n  both  aides.'* 

Such  palpable  eontradictloos  require  no  comment.  A  street  WBs  expressly 
claimed  on  both  sides  of  the  railway,  up  to  Madison  street. 

The  .defendants'  counsel  now  asserts  that  the  five  posts  cut  down  at  the 
upper  end  of  First  street  were  all  between  the  railway  and  the  southern  line 
of  said  street,  and  were  intended  only  by  the  plain  tiffs  to  block  up  the  south 
side,  not  the  north  side,  which  he  says  the  town  never  claimed.  This  may  be 
so;  bui:  the  counsel  did  not  so  represent  it  in  his  argument,  and  the  evidence 
does  noit  make  it  certain.  The  line  of  intersection  of  First  and  Leree  streets 
occupies  the  whole  south  side  of  First  street,  crosses  the  railway,  and  extends 
some  distance  north  of  it  to  the  point  where  it  interse«:ts  the  line  of  Madison 
street.  Nothing  in  the  record  shows  that  no  posts  had  been  placed  north  of 
the  railway;  audi/  there  is  error  in  the  judgment  in  this  respect,  it  is  the  re- 
sult of  the  argument  of  counsel  and  of  the  loose  manner  in  which  the  facts  of 
this  part  of  the  case  have  been  placed  before  the  court.  It  is  unnecessary » 
however,  to  determine  the  question. 

The  counsel  for  the  plaintiflfs  insists  that  there  has  been  no  dedication  of  the 
prolongation  of  Fi£St  street  on  the  northern  side  of  the  railway,  between  Canal 
Avenue  and  Dublin  s.treet.  We  held  that  the  plaintiffs  could  not,  without  a 
breach  of  good  faith  to  the  public  and  to  individuals,  resume  the  possession  of 
those  portions  of  ground,  which  they  had  deliberately  dedicated  for  streets,  or 
over  which  the  public  has  notoriously  exercised  a  right  of  passage  during  more 
than  ten  years.  We  consider  the  plan  under  which  the  plaintiifs  sold  a  portion 
of  their  town  puoperty,  and  on  which  the  ground  alluded  to  is  represented  as 
open,  and  the  use  which  persons  on  foot  appear  to  have  bad  of  it  since  the  es- 
tablishment of  the  railroad,  as  sufficient  proofs  of  dedication.  It  would  have 
heen  so,  if  the  plaintiffs  bad  had  no  object  in  leaving  the  space  open,  and  had 
not  made  a  continuous  use  of  the  ground  in  the  ordinary  business  of  the  com- 
pany. But  the  evidence  shows  that,  from  the  time  the  plaintiffs  commenced  to 
jcenstruct  the  railroad  to  the  present  day,  this  space  has  been  used  as  a  place  of 
jdeposit  for  railroad  iron  and  all  otlier  materials  required  for  it;  that  it  has  never 
been  in  a  situation  to  be  used  as  part  of  the  public  highway ;  and  that  it  is 
moce  convenient  than  any  other  lor  the  purposes  to  which  it  is  applied  by  the 
cojunpany. 

We  admit  that  there  is  no  particular  form  or  ceremony  necessary  in  the 
dedication  of  land  to  public  use,  and  that  all  that  is  required  is  the  assent  of  the 
owjQer  of  the  land,  and  the  fact  of  its  being  used  for  the  public  purposes  in- 
tended by  the  appropriation.  Jarvis  v.  Dean,  3  Bingham,  447.  But  when  the 
dedication  is  not  express,  and  is  to  be  inferred  from  the  acts  and  conduct  of 
the  .owner  and  the  user  by  the  public,  these  ought  to  be  such  as  exclude  any 
othej  hypothesis  but  that  of  dedication.  In  all  such  cases,  the  consent  of  the 
owner  must  clearly  appear. 

We  were  of  opinion  that  this  case  came  within  the  inile  adopted  by  LonI 
Kllenborough,  in  JRex  v.  lAoyd,  1  Camp.  162,  ^Mhat  if  the  owner  of  the  soil 
throws  open  a  passage,  and  neither  marks  by  any  visible  distinction  that  he 
lUfans  to  preservve  nil  his  rights  oyer  it,  nor  excludes  persons  from  passing 
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through  it  bj  positive  prohibition,  he  shall  be  presumed  to  have  dedicated  it  to  New  Oiilbans 

the  public.*'    Upon  mature  reflection,  we  thiuk,  as  our  predecessors  appear  to  ^^^  Hailroao 

have  thought  in  the  case  of.  the   City  of  Lafayette  v.  Holland  et  aLf  19  La.     Compamt. 

286,  that  the  rule  itself  is  laid  down  too  broadly ;  and  that,  if  a  piece  of  ground    Carrolltoit. 

is  left  unenclosed  for  the  convenience  of  the  owner,  who  uses  it  for  a  specific 

purpose  in  tlie  usual  course  of  his  business,  the  fact  that  he  does  not  exclude 

persona  from  passing  through  it,  or  that,  when  the  ground  is  situated  within 

the  limits  of  a  town,  he  has  represented  it  as  open  and  unenclosed,  as  it  really  was 

at  the  time,  upon  a  plan  on  which  he  has  sold  other  town  lots,  not  necessarily 

connected  with  that  open  space,  cannot,  under  any  circumstances,  be  fairly 

considered  as  proof  of  the  dedication  of  the  ground  thus  left  open,  to  public 

use.    Nor  do  we  think  that  the  division,  on  the  plan,  of  the  square  fronting 

upon  this  open  space  into  building  lots,  as  entitled  to  much  weight,  when  it  is 

shown  that  none  of  those  lots  have  been  sold.    The  intention  of  the  owner  to 

make  the  dedication  is  far  from  being  manifest,  and  his  acts  and  conduct  may 

be  easily  explained  otherwise  than  by  a  dedication,  especially  when  witnesses 

testify,  as  they  do  here,  that  the  place  could  not  have  been  dedicated  to  public 

use,  without  manifest  injury  to  the  company, '  The  plan  in  this  case  did 

not  give  a  new  destination  to  this  portion  of  ground ;  it  was  a  mere  picture  of 

it,  as  it  stood.    We  are  satisfied  that  the  lots  sold  by  the  plaintiffs  in  the  other 

streetR,  were  purchased  with  reference  to  the  pre-existing  state  of  things,  and 

that  no  one  purchased  under  the  belief  that  the  phin  would  give  to  the  public 

any  rights  which  it  had  not  before. 

The  error  assigned  by  the  plaintiffs*  counsel  has  been  shown,  and  the  judg- 
ment must  be  amended  in  that  respect. 

It  18  therefore  ordered  that  the  judgment  rendered  by  tliis  court  on  the  22d 
November  last,  {supra  p.  282)  be  amended  by  inserting  therein  the  word  norUi' 
em  instead  of  western^  and  that  the  defendants  be  forever  enjoined  from  dis- 
turbing the  fences  and  encbsnres  which  the  plaintiffs  may  erect  at  the  inter- 
section of  First  street  and  Canal  Avenuef  north  of  the  line  of  the  railway,  and 
also  at  the  intersection  of  First  street,  north  of  the  lino  of  the  railway  and 
Dublin  street,  leaving  the  said  Canal  Avenue  and  Dublin  street  open  in  their 
whole  breadth  across  First  street.  It  is  further  ordered  that  the  judgment  as 
amended  be  affirmed. 


McCoRD  et  aL  r.  The  West  Feliciana  Railroad  Company. 

Decision  in  SecUon  v.  Second  Municipality,  ante  p.  44,  aflBrmed. 

Tboagh  there  have  been  repeated  violatioas  of  a  contract  by  both  parties,  yet  if  neither  elects 
to  consider  it  broken,  and  they  proceed  nnder  it,  neither  can  be  considered  as  having  been 
in  defaolt. 

A  ojntnbct  made  by  a  partnership*  as  undertakers  for  the  construction  of  a  railroad,  will  be  can- 
celled by  the  death  of  any  of  tlic  parties,  aoless  the  other  party  consent  that  the  work  shall 
be  c»ntinaed  by  the  heirs  of  the  deceased,  or  by  others  employed  by  them  for  that  purpose. 
C.  C.  S737.  A  refusal  to  give  such  consent  will  not  subject  the  party  refusing  to  damages. 
He  is  only  boond  to  pay  to  the  heirs  the  value  of  the  work  already  doue,  and  that  of  the 
jnateriahi  already  prepared,  proportionably  to  the  price  agreed  on,  in  case  sudi  work  and 
materiaJa  may  be  useful  to  him.    C.  C.  2738. 
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UcCoRD        i  PPEAL  from  the  District  Court  of  West  Feliciana,  ButUr,  J.,  presiding. 
Wett^'felici.  -^     ^'  ^'  Morgan^  for  the  appellants.    Z.  S.  Lyons,  Muse  and  Merrick,  for 
▲KA  Railroad  the  defendants.     The  judgment  of  the  court  was  pronounced  by 
CoxPANT.  j^osT,  J.     The  plaintiffs  allege  that,  on  the  13th  of  January,  1836,  they  en- 

tered into  a  contract  with  the  defendants  for  the  construction  of  the  West 
Feliciana  Railroad,  which  contract  is  annexed  to  their  petition ;  that  the  work 
required,  and  the  materials  to  be  furnished  to  execute  this  contract,  amounted  to 
the  sum  of  9500,000,  including  extra  charges  for  changes  and  alterations ;  that 
soon  after  the  date  of  this  contract  they  entered  upon  the  execution  of  it,  and 
continued  to  discharge  their  obligations  under  it  up  to  the  1st  of  August,  1836, 
when  they  were  under  the  necessity  of  suspending  operations ;  but  that  ante- 
cedently they  had  taken  aN  the  steps  and  measures  necessary  for  the  full  com- 
pliance with  the  said  contract  on  their  part,  by  engaging  laborers  and  workmen, 
purchasing  the  necessary  quantity  of  lumber,  providing  tools,  implements,  &c. 
They  further  represent  that  they  furnished  all  the  necessary  materials  to  con- 
struct, and  did  actually  construct,  a  large  portion  of  the  road,  and  that  the  said 
materials  and  labor,  togetiier  with  extra  allowances  for  changes  of  tressle- 
workto  embankment,  with  other  extra  work  and  materials  and  lumber  supplied, 
are  worth  the  sum  claimed.  The  petition  further  charges  that,  by  another 
contract  with  the  defendants,  they  were  bound  to  make  a  bridge  across  the 
bayou  Sara,  for  which  they  are  entitled  to  recover  $30,000.  The  plaintiffs 
ask  judgment  for  9530,000. 

They  further  allege  that  the  defendants  fa'rled  and  refused  to  comply  with 
the  contract  on  their  part,  fi>r  this :  First,  that  they  did  not,  after  the  expiration 
of  the  first  month,  pay  the  sums  due  |>etitioners  under  it,  neither  did  they 
thereafter  pay  them  monthly  the  several  sums  due  them.  •  Secondly,  that  they 
did  not  furnish  the  iron  plate,  rails,  cut  iron,  chains,  splicing  plates,  and  a  re- 
quisite quantity  of  spikes,  and  neglected  to  have  an  engineer  on  the  premises. 
Thirdly,  that  the  defendants  did  not  permit  their  engineer  to  make  true  and 
correct  estimates  of  the  amount  of  work  done  by  the  plaintiffs  at  the  expiration 
of  each  month,  according  to  his  own  knowledge  of  the  amount  and  character  of 
said  work,  and  his  own  measurement  of  the  same,  and  the  true  intent  and 
meaning  of  the  contract ;  hut,  to  the  injury  of  the  rights  of  the  plaintiffs,  in- 
sisted upon  said  engineer's  making  his  monthly  estinuites  of  the  work  and  la- 
bor done  by  the  plaintiffs,  at  the  caprice  and  pleasure  of  the  president  and 
directors  or  agents  of  said  company.  Fourthly,  that  the  defendants  insisted 
upon  paying  the  estimates  incorrectly  made  as  above  charged,  in  the  depreciated 
notes  of  the  West  Feliciana  Railroad  Bank,  and  other  depreciated  bank  notes 
of  the  State  of  Mississippi,  and  wholly  refused  to  pay  the  same  in  gold  or  sil- 
ver, or  in  good  bank  paper.  Fifthly,  that  the  defendants  wholly  refused  to  pay 
petitioners  the  value  of  the  work  and  labor  done,  and  materials  furnished  in 
carrying  out  the  change  from  tressle-work  to  embankment,  and  refused  to  fur- 
nish engineers  to  make  estimates  for  the  same.  Sixthly,  that  the  defendants 
wholly  and  altogether  refused  to  pay  petitioners  the  value  of  materials  and 
lumber  furnished  by  them  in  the  constrnction  of  said  road,  and  refused  to  per- 
mit their  engineers  to  make  estimates  of  the  same.  Seventhly,  that  the  de- 
fendants neglected  to  procure  the  right  of  way  over  the  land  through  which 
the  railroad  was  to  pass,  although  repeatedly  requested  to  procure  the  same  by 
petitioners. 
Eighthly,  that  the  defendants  refused  to  allow  estimates  to  be  made  for  the 
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transpoitation  of  the  surplas  earth  called  spoil  bank,  beyond  the  distaace  named      McGokb 
in  the  contract,  and  for  other  extra  work,  Wsit  Fxlici- 

The  petitioners  further  allege  that  they  have  sustained  much  loss  on  a  steam  ^va  Railroad 
saw-mill  built  by  them  at  the  request  of  the  defendants,  and  also  on  horses, 
carts  and  other  necessary  implements  purchased  by  them  to  be  used  in  the  con- 
struction and  completion  of  said  railroad  :  That  they  often  requested  the  de- 
fendants to  comply  with  their  stipulations,  and  notified  them  that  they  would 
not  watTo  any  of  their  rights :  That  the  defendants  still  neglecting  to  perform, 
they  were  duly  and  legally  put  in  default ;  That  the  said  defendants,  intending 
to  take  an  unwarrantable  advantage  of  petitioners,  instructed  their  engineer,  af- 
ter they  had  been  put  in  default,  to  declare  and  determine  the  said  contract  to 
be  abandoned ;  and  that,  in  consequence  of  the  premises,  the  petitioners  have 
sustained  damage  to  the  amovnt  of  $50^.000. 

The  defendants  admit  the  existence  of  the  contract,  but  deny  every  otlier  al- 
legation. They  further  aver  that,  the  plaintiffs  are  precluded  and  estopped  from 
contesting  or  disputing  the  correctness  of  the  estimates  of  the  engineers  of  the 
company,  both  by  the  terms  of  the  contract  sued  on,  and  by  the  aUegations  and 
admissions  in  their  original  petition ;  that  the  plaintiffs  were  at  all  times  in  de- 
lay and  in  default;  that  they  did  not  commence  working  at  the  time  stipulated, 
nor  deliver  the  work  within  the  time  stipulated ;  nor  did  they  complete  and  fin- 
ish the  grading  of  any  one  mile  of  the  road,  nor  in  any  manner  comply  with 
their  contracts;  that  said  eontraet  was  properly  terminated ;  and  that  the  de- 
fendants, on  their  party  did  comply  with  the*  contract  and  were  ready  and  wil- 
ling to  continue  to  do  s».  They  farther  aver  that  they  have  made  advances  to 
the  plaintifiis  as  appeasv  by  an  account  annexed  to  their  answer,  and  pray  for 
judgment  in  reconvention  against  them  for  the  amount  of  those  advances  and 
interest ;  that  they  advanced  the  ptiuntifis  the  sum  of  $9,500,  on  aeconnt  of  the 
erection  of  the  bridge  mentioned  in  the  petition,  but  that  before  the  said  bridge 
was  completed,  it  fell  down  and  was  destroyed,  and  the  materials  composing  it 
have  been  since  seized  and  sold  as  the  property  of  the  plaintiffs  by  one  of  their 
creditors,  whereby  the  said  plaintiffs  became  bound  to  refund  to  the  respondents 
the  aforesaid  sum.  The  answer  further  states  that  U»at  Hopkins^  one  of  the 
eriginal  members  ef  the  firm  ef  Isaac  McCord  Sf  Cb.,  died  on  the  20th  of 
September,  1837 ;  that  by  his  death  the  contract  was  cancelled,  and  the  subse^' 
quent  abandonment  of  it  could  not  have  subjected  them  to  damage,  even  if  the 
plaintiffs  had  faithfully  executed  the  contract  up  to  that  tNne.r  The  defendants 
alsa  claimed  damages  for  the  alleged  breaches  of  contract  by  the  plaintiffs,  but 
that  claim  has  been  discontinned. 

Upon  these  pleadings  the  ease  was  submitted  taa  jury,  who  returned  a  nom-^ 
ioal  verdict  in  favor  of  the  plaintifib.  The  plaintiffs  have  appealed  from  the 
judgment  rendered  on  this  verdict ;  hut  their  counsel  have  informed  us  thaCy 
unless  this  court  can  amend  it  in  their  ftivor,  it  is  their  wish  that  it  be  afifirmedy 
nther  than  the  should  case  be  sent  back  for  a  new  trial. 

Our  attention  is  first  called  to  several  bills  of  exception  taken  by  the  pkintiffe'' 
counsel,  some  of  which  require  to  be  noticed. 

Two  of  these  bills  were  taken  to  the  opinion  of  the  court  rejecting  the  diepe*' 
sitioBS  of  A»  B,  Hamilton  and  Charles  A*  Snyder^  on  the  ground  of  interest  \n 
the  result  of  the  suit.  These  witnesses  were  absent,  and  their  testimony  was 
taken  on  behalf  of  the  plain tiflb,  under  a  commission ^  On  its  being  offered,  the 
defendants  objected  to  it,  on  the  ground  stated.  These  two  witnesses  ar9 
shown  to  have  represented  themselves  as  partners  of  the  plaintiffs.    In  a  nota- 
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McCoBD  rial  act  executed  by  the  plaiDtiflfs,  and  found  in  the  record,  it  is  stated  that  A. 
West^Felici-  ^'  -H^wi/ton  is  one  of  the  firm  of  Isaac  McCord  S^  Co.  It  is  shown  that,  in  an 
ANA^  Kailroao  action  commenced  by  the  Bank  of  Louisiana  against  this  firm,  these  two  wit- 
nesses are  named  as  partners.  The  answer  does  not  deny  that  they  are  part- 
ners, and  judgment  was  rendered  against  them  as  such.  In  another  document 
found  in  the  record,  in  which  it  became  important  that  each  member  of  the 
firm  should  sign  in  order  to  show  what  a  majority  of  Uie  firm  had  resolved  to  do, 
Hamilton  and  Snyder  signed  as  partners.  There  are  other  documents  in  which 
these  persons  have  styled  themselves  partners ;  and,  in  the  assignment  made  by 
the  firm  of  McCord  Sf  Co.  for  the  benefit  of  the  agents  and  laborers  employed 
by  them  on  the  railroad,  the  names  of  Hamilton  and  Snyder  are  not  found 
among  the  creditors,  though  they  had  been  engaged  on  the  worl(  from  the  be- 
ginning, and  must,  if  they  had  been  merely  employed  by  the  firm,  have  had 
the  largest  claim  against  it.  Whether  these  witnesses  were  general  partners 
in  the  concern,  or  whether  they  had  only  an  interest  in  the  share  of  Charles  A. 
Snyder,  one  of  the  original  partners,  is  immaterial.  Under  the  view  taken  by 
the  Supreme  Court  in  the  former  appeal  (I.  Rob.  519)  the  original  partners 
represent  the  entire  interest  in  the  contract  as  between  themselves  and  the  de- 
fendants, and  the  share  which  these  witnesses  hold  is  a  part  of  that  entire  in- 
terest. We  are  of  opinion  that  the  interest  of  these  witnesses  has  been  satis- 
factorily shown,  and  that  the  district  judge  did  not  err. 

The  other  bills  of  exception  were  taken  to  the  charge  of  the  court  to  the 
jury,  and  to  tho  refusal  of  the  court  to  charge  the  jury  as  prayed  for  by  tlio 
plantififs'  counsel.  As  the  case  is  before  us  in  a  situation  that  will  enable  us  to 
pass  finally  upon  the  rights  of  the  parties,  an  examination  of  those  bills  oi  ex- 
ception becomes  unnessary. 

Each  of  the  parties  charges  the  other  with  many  grievous  breaches  of  con- 
tract, and  the  evidence  goes  for  to  show  that  their  complaints  in  that  respect 
are  equally  well  founded,  and  that  both  were  in  default  from  the  begmniDg. 
But  with  a  view  to  simplify  the  inquiry,  we  will  first  consider  the  case  on  the 
hypothesis  most  favorable  to  the  plaintiifs,  that  they  had  faithfully  executed  the 
contract  until  the  25th  of  September,  1837,  and  that  the  notice  given  tbem  »■ 
that  day  by  the  engineer  of  the  company  that  it  was  abandoned,  was  an  active 
breach  of  it.  The  question  wiU  then  be  what  is  the  rule  of  damages  which 
should  govern,  and  what  evidence  is  required  to  establish  them.  That  question 
was  kitely  before  us  in  a  case  not  unlike  the  present — that  of  SeaUm  v.  The 
Second  Municipality,  ante  p.  44.  We  then  held  that  where  a  contract  i» 
broken  before  the  time  of  full  peiformance  and  the  party  elects  to  consider  i^ 
in  that  light,  and  sues  for  damages  also  before  the  time  of  full  performance, 
Uie  market  value  at  the  time  of  the  breach,  when  there  is  a  market  value,  i» 
the  measure  of  damages.  In  that  case  there  was  no  market  value,  and  we 
considered  that  the  question  involved  a  minute  inquiry  into  the  cost  of  the 
materials,  the  expense  of  their  transportation  to  the  place  where  they  were  to 
be  used,  the  quantity  of  labor  required  and  the  value  of  that  labor,  the  whole 
to  be  assessed  at  the  time  of  the  breach.  The  present  case  dififers  from  thie 
only  in  the  circumstance  that  it  was  commenced  after  the  time  for  full  per- 
formance, and  that  as  the  state  of  the  market  in  respect  to  prices  was  suscept- 
ible of  explicit  and  intelligible  proof  at  the  time  of  the  trial  in  the  court  below, 
no  conjectural  estimate  was  required  to  ascertain  what  would  have  been  the 
expense  of  a  complete  execution  of  tho  contract. 
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Whether  we  take  the  prices  at  the  time  of  the  breach,  or  at  the  various  epochs  McGord 
at  which  the  work  should  have  been  performed  under  the  contract,  as  the  rule  y;^„  "rErici- 
of  damages,  the  plaintiflfs  have  equally  failed  to  make  out  their  case.  It  is  clear  ana  Railroad 
to  us  that  the  plantiffs  have  no  claim  under  the  contract  for  the  difference  in 
▼aloe  between  tressle-work  and  embankment,  from  the  town  of  St.  Francis'- 
ville  to  the  landing.  No  tressle-work  was  represented  there  in  the  original  plan, 
and  if  it  had  been  the  defendants  had  the  right  to  substitute  an  embankment 
for  it.  All  the  plaintiffs*  evidence  in  relation  to  damage,  except  that  which  re- 
fers to  the  difference  in  value  between  embankments  and  tressle-work,  consists 
exclusively  of  supposed  profits  attempted  to  be  shown  by  the  probable  estimates 
of  witnesses.  In  the  case  of  Seaton^  we  considered  evidnnce  of  this  descrip- 
tion as  totally  inadmissible.  In  opposition  to  it,  in  this  case,  the  defendants 
have  shown  that,  after  the  declaration  of  their  engineer  that  the  contract  was 
abandoned,  they  took  the  work  into  their  own  hands,  conducted  it  with  energy 
and  economy,  and  spent  in  completing  it  a  sum  exceeding  that  which  the  plain- 
tiffs were  to  receive  by  $196,000.  This  is  the  only  legal  evidence  in  the  record, 
to  show  the  situation  in  which  the  plaintiffs  would  have  been  placed  by  the  full 
performance  of  the  contract.  No  attempt  has  been  made  to  impeach  it,  and 
we  consider  it  conclusive  against  their  claim  for  damages,  even  if  the  defendants 
had  been  in  default.  But  we  do  not  think  they  were  in  default ;  though  there 
had  been  many  violations  of  the  contract  on  both  sides,  neither  party  elected 
to  consider  it  as  broken.  Their  proceeding  under  it  up  to  the  time  of  the 
death  of  Usal  Hop/cina  kept  it  in  force  between  them,  and  by  the  death  of  this 
person  it  was  cancelled  and  avoided.  C.  C.  2737.  The  defendants  might  have 
consented  that  the  contract  should  go  on  between  them,  the  heirs  of  Hopkins^ 
and  the  other  parties ;  but  their  refusal  to  consent  cannot  subject  them  to  dam- 
ages. As  a  general  rule  they  are  only  bound  to  pay  the  plaintiffs  the  value  of 
the  work  that  had  already  been  done,  and  that  of  the  materials  already  pre- 
pared, proportionably  to  the  price  agreed  on,  in  case  such  work  and  materials 
may  be  useful  to  them.     C.  C.  2738. 

The  defendants  have  received  and  kept  labor  and  materials  of  the  plaintiffs, 
and  have  made  to  them  various  payments,  and  the  only  question  left  open  for 
our  decision  involves  the  settlement  of  their  accounts,  to  be  made  in  conformity 
with  the  foregoing  dispositions  of  law.  Two  separate  surveys  and  estimates  of 
the  work  done,  and  of  the  materials  furnished,  by  the  plaintiffs,  have  been 
made  by  two  competent  engineers,  proportionably  to  the  prices  agreed  on  in  the 
contract.  The  difference  between  them  is  not  material,  and  the  defendants  are 
willing  that  the  highest  should  be  taken  as  true.  It  amounts  to  $44,423  63. 
The  plaintiffs*  counsel  alleges  that  this  estimate  is  too  low ;  that  it  only  allows 
them  the  price  of  common  excavation  fur  the  excavation  of  many  thousand  yards 
of  hard  pan ;  that  it  makes  no  allowance  for  the  transport  of  a  large  quantity 
of  spoil  bank  beyond  the  distance  of  120  feet,  for  other  extra  work,  and  for 
losses  sustained  on  implements  and  machinery.  The  survey  made,  ex  parte, 
for  the  plaintiffs  by  Baggerly,  and  the  testimony  of  their  clerk,  Joseph  A, 
Brovm,  cannot  be  taken  for  true,  in  opposition  to  the  surveys  and  estimates  of 
the  engineers  Banks  and  Peine,  and  the  testimony  of  the  witnesses  who  at- 
tended them.  The  surveys  and  estimates  of  Banks,  which  the  defendants 
adroit  to  be  true,  were  made  monthly  under  the  contract ;  the  plaintiffs  in 
whose  presence  they  were  made,  received  partial  payments  under  them.  We 
have  no  doubt  of  their  correctness,  as  far  as  they  go.  The  witnesses  swear  that 
there  is  no  hard  pan,  properly  so  called,  on  the  line  of  the  railroad,  but  that 
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ifcCoii9      much  of  the  excftTation  required  the  use  of  the  pick,  and  was  not  conunoa  ex- 

Wi    \  Lieu  ^^'^^^^*     '^^^  contract  allows  16  cents  for  every  cubic  yard  of  common 

A»A  Railhoad  excavation,  and  35  cents  for  every  cubic  yard  of  hard  pan.    The  letter  of  it 

coMPAMT.     ^^^  ^^^  embrace  the  hard  substance  found  on  the  line  of  the  railroad,  but  the 

engineers  of  the  company  classed  it  as  hard  pan;  and,  if  the  excavation  through 

it  was  as  difficult  as  through  hard  pan,  their  classification  was  equitable.     They 

were  selected  by  both  parties  as  judges  of  the  fact,  and  the  estimates  which 

they  originally  made  in  relation  to  this  item  should  have  been  accepted  and 

paid  by  the  defendants. 

The  transportation  of  the  spoil  bank  beyond  the  distance  of  120  feet,  is  shown 
to  have  been  made  with  the  approbation  of  the  engineer  of  the  company,  and 
the  plaintiffs  were  entitled  to  compensation  fur  it  under  the  contract. 

The  engineers  of  the  company  testify  that  other  extra  work  was  done  by 
the  plaintiffs,  which  inured  to  the  benefit  of  the  defendants ;  and  it  is  a  serious 
qpestion,  whether,  after  the  termination  of  the  contract  by  the  act  of  God,  the 
plaintiffs  are  not  in  good  conscience  entitled  to  some  indemnity  for  the  lots 
they  are  shown  to  have  sustained  on  their  machinery,  and  particularly  on  the 
steam  saw  mill  erected  by  them  for  the  sole  purpose  of  preparing  the  timber 
necessary  for  the  road.  The  defendants  have  paid  the  plaintiffs  on  account  of 
the  railroad  $34,078  92 ;  and  on  account  of  the  bridge,  which  was  destroyed, 
as  alleged  in  the  answer,  $9,500.  They  have  discounted  for  them  a  note  of 
hand,  on  which  there  is  a  balance  due  of  21,581  33 ;  and  finally  they  have  ad- 
vanced to  them  in  money  $3,100. 

The  evidence  in  tlio  record  is  not  sufficient  to  enable  us  to  ascertain  the  real 
amount  due  the  plaintiffs  over  and  above  the  estimate  of  Banks;  but  we  are 
satisfied  that  the  whole  amount  of  their  claim  would  not  exceed  that  of  the 
defendants ;  and  as  the  defendants  have  asked  that  the  judgment  be  affirmed 
rather  than  the  case  should  be  sent  back  for  a  new  trial,  in  order  to  ascertaia 
the  amount  due  them,  the  decree  of  the  court  will  conform  to  that  request. 

Judgment  qjpmud. 


SoMERViLLE  V.  Young. 

XvidoDce  received  in  the  lower  coort  without  exception,  canxiot  be  objected  to,  on  appemC 
as  ioadmisiibie. 

Where  a  person  endoned  negotiable  paper  of  a  abort  date  in  the  oonnty  of  his  late  domiei^ 
which  the  bolder  had  reason  to  believe  was  stiU  bia  doaticil,  and  on  being  saed  aa  endoiser 
reaista  the  aption  on  the  ground  that  hia  domicil  waa  in  another  State  and  that  notice  of 
protest  sboald  have  been  sent  to  him  there,  he  will  be  required  to  establish  not  only  that 
he  had  abandoned  his  former,  and  acquired  a  new  domieil,  hot  aiast  also  show  affirmative- 
ly that  he  had  given  reasonable  publicity  to  the  fact,  and  had  left  behind  him  reasonable 
means  of  aacertaiuing  his  new  doaucil. 

APPEAL  from  the  District  Court  of  Madison,  Curry ^  J.  T,  N.  Peiree^ 
for  the  plaintiff,  cited  1  Mart.  N.  S.  323.  7  Mart.  N.  S.  585.  7  La.  13. 
Bayley  on  Bills,  180.  3  Kent  107.  4  Howard's  Rep.  347.  2  Caines,  121. 
13  Wendell,  367.  5  Binney,  543.  1  Johns.  294.  T'homas  and  Snyder^  for 
the  appellant,  cited  11  Rob.  459.  Story  on  Notes,  ss.  316,  344.  Story  on 
Bills,  s.  299.  Stat.  13  March,  1837,  s.  3.  The  judgment  of  the  court  was 
proi^punced  by 
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Si.ii»Ki.i.f  J.  The  defeodant  is  raed  at  eodoner  upon  a  note  made  at  SomKTitLc 
Columbia,  Maury  county,  Teooessee,  in  July  1839,  and  protested  for  non-  YovW 
payment,  in  November,  1839.  The  defence  is  want  of  notice.  The  material 
&ct8  are  as  follows :  It  appears  that,  in  December,  1838,  the  defendant  who 
had  been  a  resident  of  Maury  county  left  Tennessee,  and  went  to  the  south 
with  the  intention  of  settling  sometbhere  in  the  southern  country ;  that,  in  Ja- 
nuary, 1839,  he  selected  Young's  Point,  in  the  parish  of  Madison,  La.,  and 
established  himself  there,  but  was  in  the  habit  of  leaving  that  place  in  the 
summer.     For  the  first  summer  or  two  he  returned  to  Tennessee. 

The  notary  who  protested  the  note  sent  a  messenger  with  a  notice  for  the 
defendant,  which  was  delivered  on  the  same  day  to  the  defendant's  father,  at 
his  dwelling  in  Maury  county.  He  also  mailed  a  notice  addressed  to  the  de- 
fendant, in  Mississippi ;  but  whether  any  place  in  Mississippi  was  designated, 
does  not  appear.  The  notary  states  that  he  received  the  note  from  the  cashier 
of  the  bank  of  Columbia,  the  then  holder,  and  sent  the  notice  to  the  defen- 
dant's father,  as  directed  by  the  cashier ;  that  he  believed,  at  that  time,  that 
his  father's  house  was  Young's  permanent  home.  He  also  states :  **  I  did 
immediately  make  diligent  enquiry  as  to  the  residence  of  each  of  said  endor- 
sers, and  sent  notices  to  tJiem  as  stated  above,  agreeably  to  the  best  information 
that  I  could  get ;  but  upon  whose  information  or  what  information  I  proceeded 
thus  to  act,  aside  from  the  cashier  and  ray  own  information  and  memory  gene- 
raliy,  I  cannot  now  recollect,  hut  feel  certain  that  I  made  diligent  search  as  to 
A*  Id,  Young,  the  defendant,  and  addressed  notice  to  him  agreeably  to  the 
information  that  I  had,  believing  it  reliable.' ' 

It  ia  very  properly  said  by  the  counsel  for  defendant,  that  the  questioB 
of  diligence  is  a  mixed  question  of  law  and  fact;  and  the  objection  that  the 
notary,  instead  of  detailing  all  his  acts  in  the  matter,  has  undertaken  to  say 
that  he  exercised  due  diligence,  would  have  had  much  force  if  a  bill  of  except 
tiona  had  been  taken  to  his  testimony.  It  would  then  have  been  our  duty  to 
consider  whether  the  circumstance,  that  an  interval  of  ^we  years  had  occured 
between  the  protest  of  the  note  and  the  examination  of  this  notary  as  a  witnessv 
would  authorize  a  relaxation  of  the  strict  rules  of  evidence  and  let  in  the  testi- 
mony for  what  it  might  be  worth,  or  whether  it  should  have  been  excluded.  But 
no  exception  was  taken  to  the  introduction  of  the  evidence,  and  the  objection  can- 
not DOW  be  raised.  The  case  stands  before  us,  therefore,  as  one  in  which  dili- 
gent enquiry  is  sworn  to  have  been  made  by  a  witness,  a  public  officer,  whose 
testimony  is  unimpeached  ;  in  which  the  notice  was  given  according  to  infonua'- 
tion  obtained  upon  such  diligent  enquiry,  and  which  the  public  officer  believed 
to  be  reliable.  There  is  nothing  before  us  from  which  it  can  be  inferred  thai 
more  accurate  information  could  have  been  obtained  in  the  town  of  Colombia. 
And  it  must  also  be  observed  that,  there  is  no  evidence  to  show  that  the  fact  of 
Young^s  new  residence  was  generally  known.  When  he  left  his  home,  in 
December,  1838,  it  was,  as  proved,  with  the  intention  of  looking  out  for  a 
settlement  somewhere  in  the  south  ;  but  we  find  him  at  home  again  in  six  montha 
after  this,  and  the  very  fact  of  his  endorsing  his  name  in  Tennessee,  in  the 
summer  of  1839,  and  of  the  bank  being  willing  to  take  him  as  endorser,  goes 
very  far  to  dispel  the  idea  that  his  new  domicil  could  then  have  been  generally 
known  in  Colombia.  It  is  impossible,  under  the  evidence  and  circumstances^ 
to  suppose  that  it  could  have  been  known  to  the  bank.  It  is  out  of  the  usual 
eonrve  of  business  of  banks  to  discount  notes  upon  foreign  endorsements. 
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SoHSRviLLE  When  a  man  puts  bis  narae  on  negotiable  paper,  at  short  date,  in  the  county 
YovHQ  ^^  ^^^  ancient  domicil,  which  the  holder  has,  under  the  circumstances,  reason 
to  believe  is  still  his  domicil,  and  then  defends  a  suit  upon  such  paper  upon  the 
ground  that  his  doraicil  was  in  another  country,  and  notice  should  have  been 
sent  to  hin)  there,  it  is  just  to  say  that  he  ought  not  merely  to  show  that,  he 
had  abandoned  his  ancient  and  acquired  a  new  domicil,  but  he  should  also  be 
held  to  sbow  affirmatively  that  he  had  given  a  reasonable  publicity  to  the  fact, 
and  bad  left  behind  him  reasonable  means  of  ascertaining  his  new  abode. 

Upon  the  whole,  we  think  the  district  judge  was  authorized  to  conclude  that 
reasonable  diligence  had  been  shown,  and  that  the  notice  was  sufficient. 

Judgmentaffirmed,  with  posts,  in  the  name  and  for  the  benefit  o^  Allen  Peirse, 
in  his  quality  of  admini8tratx)r  of  the  plaintiflf,  John  Somervilk,  deceased. 
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.    Succession  of  Flower. 

Where  a  tator  hoB  taken  a  Baspenaive  appeal  from  a  jadgment  which  he  deemed  erroneoas, 
he  is  witfaoat  aathorlty  sabseqaently  to  acqaiesce  in  the  jadgment,  by  voluntarily  execoting 
it,  to  the  prejudice  o/  the  minor.  A  voluntary  execution,  under  such  circumstances,  will 
not  authorize  the  dismissal  of  the  appeaL 

Where  an  attorney  presents  a*  claim  ibr  professional  services,  and  payment  is  refused,  ba 
cannot  recover  a  larger  amount  for  the  same  services,  unless  the  first  claim  be  shown  to 
have  been  made  in  error.    Ho  will  be  concluded  by  his  first  claim. 

APPEAL  from  the  Court  of  Probates  of  West  Feliciana,  Weems,  J.     Rat- 
liff  Bind  CowgilU  for  the  appellant.    Joor,  pro  se.     The  judgment  of  the 
court  was  pronounced  by 

Kino,  J.  W,  Flower  was  appointed  the  tutor  of  his  minor  brother.  After 
the  death  of  his  ward  he  presented  a  final  account  of  his  tutorship,  which  was 
opposed  by  Joor,  who  alleged  that  he  was  a  creditor  of  the  deceased  for  profes- 
sional services  rendered  as  an  attorney,  and  prayed  that  the  account  be  amend- 
ed, and  that  the  tutor  be  decreed  to  pay  his  demand.  The  opposition  was 
sustained  in  the  court  below,  and  a  judgment  rendered  in  favor  of  the  opponent 
for  the  amount  claimed,  from  which  the  tutor  has  appealed. 

The  appellee  moves  for  the  dismissal  of  the  appeal,  on  the  ground  that  the 
appellant  has  acquiesced  in  the  judgment,  by  paying  its  amount;  and  supports 
the  motion  by  his  affidavit  of  the  fact  of  payment.  The  tutor  having  taken  a 
suspensive  appeal  from  a  judgment  which  he  deemed  to  be  erroneons,  was 
without  authority  subsequently  to  acquiesce  in  the  judgment,  by  voluntarily  ex- 
ecuting  it,  to  the  prejudice  of  the  heirs  of  the  deceased.  The  motion  to 
dismiss  is,  therefore,  refused. 

On  the  merits,  it  appears  that  the  appellee  was  employed  by  the  tutor  as 
counsel ;  and  that  he  rendered  services  as  such,  on  account  of  which  he  re- 
ceived $100.  When  the  tutor  was  about  to  render  his  final  account,  the  oppo- 
nent presented  a  claim  of  $300  for  his  professional  services,  subject  to  a  credit 
of  $100  previously  received,  which  the  tutor  declined  paying.  Joor  thereupon 
(iled  his  opposition,  and  claimed  $500  for  the  same  services  for  which  he  had 
previously  charged  but  $300.  We  think  that  he  was  concluded  by  his  first  claim 
presegted,  \vhich  is  not  sliown  to  have  been  made  in  error.     From  an  examia* 
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ationof  the  proceedings  instituted  and  conducted  by  htm  in  the  Prabate  Court, 
doe  allowance  being  made  for  professional  advice  given  in  the  administration  of 
an  estate  involved  in  no  litigation  as  far  as  appears  by  the  evidence,  and  the 
adjustment  of  which  presented  no  difficulties,  we  think  that  the  sum  originally 
claimed  was  an  adequate  compensation. 

The  judgment  of  the  District  Court  is  therefore  reversed,  as  far  as  relates  to 
the  opposition  of  Jbor.  It  is  further  ordered  that  said  Joor  be  placed  on  tlie 
account  as  a  creditor  for  $200,  exclusive  of  the  sum  already  paid  him ;  and,  in 
other  respects,  that  said  judgment  be  affirmed,  the  appellee  paying  the  costs  of 
this  appeal. 
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Where,  in  consequence  of  the  debtor's  not  having  been  put  in  defaalt  for  the  non-perform- 
ance of  bis  contract,  damages  cannot  be  recovered,  evidence  to  prove  the  amoont  of  dam- 
age shoald  be  rejected. 

Where  a  defendant  objects  to  the  admission  of  any  evidence  on  the  part  of  plaintiff  until  he 
has  elected  between  two  inconsistent  causes  of  action,  and  the  objection  is  sustained,  and 
plaintiff  excepts  but  insists  that  the  case  shall  go  to  the  jury,  and  the  judge  sanctions  this 
irregular  proceeding,  evidence  in  support  of  the  contract  sued  on  must  be  admitted. 

APPEAL  from  the  District  Court  of  Jefferson,  Clarke^  J.  Michel^  for  the 
plaintiff.  Elliott  and  Brewer,  for  the  appellant.  The  judgment  of  the 
court  was  pronounced  by 

RosT,  J.  The  plaintiff  claims  the  specific  performance  of  the  unexpired 
portion  of  a  contract  of  lease  alleged  to- have  been  made  to  him  for  six  years, 
and  damages  for  the  non-delivery  of  the  property  at  the  time  stipulated  in  the 
contract.  The  defendant  filed  a  general  denial,  and,  in  an  amended  answer,  ad- 
mitted that  he  had  leased  the  premises  claimed  by  the  plaintiff  for  one  year ; 
but  he  further  averred  that  the  plaintiff  refused  to  pay  the  rent,  to  take  posses- 
sion of  the  property  or  in  any  manner  to  execute  the  lease,  by  reason  whereof, 
he  considered  the  contract  at  an  end,  and  leased  the  premises  to  other  persons. 
On  the  trial  of  the  cause,  the  defendant  objected  to  the  introduction  of  evi- 
dence offered  by  the  plaintiff  to  prove  the  damages  alleged,  on  the  ground  that 
the  claim  for  damages  was  inconsistent  with  that  for  a  specific  performance  of 
the  contract  of  lease.  The  court  sustained  the  objection,  and  the  plaintiff  took 
a  bill  of  exceptions.  The  plaintiff  then  offered  other  evidence  to  which  the 
defendant  objected,  on  the  ground  that  no  evidence  should  be  admitted  until 
the  plaintiff  had  elected  between  the  two  inconsistent  causes  of  action.  The 
court  also  sustained  this  objection,  and  the  plaintiff  excepted,  insisting  at  the 
same  time  that  the  case  should  go  to  the  jury.  The  judge  sanctioned  this 
irregular  proceeding;  and  the  jury  having  returned  a  verdict  in  favor  of  the 
defendant,  which  was  made  the  judgment  of  the  court,  the  plaintiff  has  appealed, 
and  now  contends  that  the  court  below  could  render  no  judgment,  and  was 
obliged  by  law  to  have  dismissed  the  action. 

This  may  he  true,  bat  the  objection  conies  with  bad  grace  from  the  party  at 
whose  instance  the  case  was  tried.  There  is  no  allegation  in  the  petition  that 
the  plaintiff  had  put  the  defendant  in  default,  and  it  is  not  pretended  that  he 
had.     Without  this  prerequisite  no  damages  coul  J  be  recovered  from  the  de« 
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HATsm  fMidaot;  aod,  and  without  going  ioto  the  iliqairy  whether  the  pleaa  of  the 
HiBTzxsiaxR.  pittiotiff  are  iocoosistent,  the  judge  did  not  err  in  rejecting  the  evidence  oflTered 
to  prove  the  damages,  because  the  plaintiff  was  not  in  a  situation  to  recover 
them.     13  La.  499,  229. 

The  plaintiff  having  insisted  upon  going  on  with  the  trial,  and  the  judge 
having  assented  to  it,  the  evidence  adduced  by  him  in  support  of  the  contract 
of  lease  should  have  been  received,  and  the  case  must  be  remanded  to  correct 
that  error. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  the  case  reman- 
ded for  further  proceedings,  with  directions  to  the  district  judge  to  disregard 
the  claim  for  damages.  It  is  further  ordered  that  the  defendant  and  appellee 
pay  the  costs  of  this  appeal. 
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The  Louisiana  State  Bank  v.   The  Oelbans  Navigation 

Company  et  al. 

The  nttare  of  a  contract  depends  entirely  on  the  obligations  it  imports ;  ita  form  ia  subordi- 
nate toita  real  character. 

Ezpreia  notice  is  not  necessary  to  charge  the  holder  with  what  the  law  considers  to  be 
notice  of  any  defect  or  infirmity  in  a  note  or  bill,  so  as  to  let  in  a  defence  against  a  holder 
for  value ;  it  is  sufficient,  if  the  attending  circamstances  are  of  such  a  positive  and  poisted 
character  as  to  cast  a  shade  on  the  transaction,  and  to  pat  the  holder  on  enqairy. 

Where  an  endorsemeot  is  by  an  agent,  or  person  not  acting  in  his  own  right,  and  there  is  a 
direct  reference  in  the  body  of  the  instrument  to  the  procuration  or  authority  ander  which 
the  endorsement  is  made,  pne  who  holds  the  instmment  by  virtne  of  the  endorsement  is 
charged  with  notice  oi  the  power  under  which  it  is  made.  So  in  an  action  against  a  mu- 
nicipal corporation  on  an  instrument  endorsed  by  the  corporation,  on  the  body  of  which 
were  these  words  :  "  In  conformity  with  resolutions  of  the  Council  of  said  Mnnicipali^, 
bearing  date  the  39th  July  and  5th  August  last,"  the  holder  will  be  held  to  have  had  notice 
of  the  resolutions,  and  his  right  to  recover  will  depend  on  their  validity,  and  on  that  of  the 
acts  done  under  them. 

Where  in  an  action  on  a  negotiable  instrument  the  defendants  put  in  issue  the  boiutjidet  of 
the  holder,  by  expressly  charging  privity,  and  notice  of  the  original  consideration  on  which 
they  were  issued,  it  is  incumbent  on  him  to  show  from  whom,  and  for  what  consideratioD,  be 
received  it. 

The  existing  municipalities  of  New  Orleans,  have  not  all  the  powers  which  belonged  to  Uie 
municipalityof  New  Orleans  under  the  frenchgovemmentofLouisiana,  nor  those  of  the  Ca- 
Maunder  that  of  Spain.  Since  the  legislation  in  our  Codes  on  the  subject  of  corporations,  the 
express  delegation  in  the  act  of  17  February,  1605,  organizing  the  city  government,  the  radi- 
cal change  in  our  political  system  by  the  transfer  of  Louisiana  from  the  French  Republic  to 
the  United  States,  the  repeal  of  the  laws  of  Spain  in  1828,  and  our  own  settled  jurispra. 
dence  in  relation  to  the  political  corporations  of  the  State,  it  is  useless  to  look  for  the 
powers  of  the  municipalities  elsewhere  than  in  our  Code,  legislation  and  Joris- 
pmdenoe. 

Sea  13  of  the  statute  of  17  February,  1805,  incorporating  the  city  of  New  Orleans,  which 
provides  that  "the  estates,  whether  real  or  personal,  the  rights,  dues,  debts,  claims  or  prop- 
erty which  heretofore  belonged  to  the  city,  or  were  held  for  its  use  by  the  Cabildo  under  the 
Spanish  government,  the  municipality  after  the  transfer  to  France,  or  the  municipality  now 
existing,  shall  be  vested  in  the  mayor,  aldermen,  and  inhabitants,"  relates  to  rights  of 
property  and  privileges  incidental  thereto,  and  not  to  the  power  of  the  corporation.  Sec.  14 
of  that  Stat  which  declares  that,  "  all  the  legal  ordinances  of  the  present  municipality,  not 
incompatible  with  this  charter,  which  shall  be  in  fbrce  on  the  second  mooday  in  March  next, 
■hall  remain  in  fbrce  until  repealed  or  altered  by  the  said  mayor  or  city  council;  and  all  the 
powers  at  present  vested  in  the  mayor  and  municipality  of  the  said  city,  shall  continue  to  b« 
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vested  in  them  antil  the  laid  f  econd  mondty  in  Much  next/'  relatei  to  the  politic  Hi  powe  rs      L  ou  i«  a  ha 
of  the  oorpcmtioa,  which,  after  the  day  fixed  fiur  their  tennination,  were  taperceded  by    Statx  Bahk 
the  corporation  organized  onder  the  charter.  Oriiars    Na* 

The  lUt.  of  17  Febraary,  1805»  incorporating  the  city  of  New  Orleana,  confen,  in  general  tioatioh   Com- 
tarms,  powers  of  administration,  and,  by  its  various  special  delegations  of  aathority,  ex-         pant. 
clades  the  idea  of  any  other  power  being  granted  than  snch  as  the  police,  and  preservation 
of  good  order  among  the  popalation.  require. 

The  powers  of  those  charged  with  the  local  government  of  internal  divisions  of  the  State,  and 
of  cities  and  towns,  are  merely  administrative,  except  where  express  aathority  has  been 
giv^n  by  law.    G.  C.  4S0,  429,  430. 

Tbe  word  eanaU,  in  the  16th  sec.  of  the  stat  ol  17  Febraary,  1805,  aothorixing  the  "  mayor 
and  city  cooocil  oi  New  Orleans,  to  caose  common  sewers,  drains,  canals,  pavements  and 
bridges  to  be  built  and  constructed  in  every  part  of  the  city,"  means  canals  for  draining,  and 
not  for  navigation. 

It  is  not  true,  as  a  legal  proposition,  that  for  every  act  for  which  an  agent  may  expend  money 
for  his  principal,  he  can  bind  him  in  a  contract  of  suretyship.  The  expenditure  of  money, 
snd  the  loaning  of  the  credit  6f  the  principal,  are  not  governed  by  the  same  roles.  The 
power  of  the  agent,  as  to  the  former,  may  be  implied  and  incidental ;  as  to  the  latter  it 
must  be  express,  or  necessarily  implied  from  tbe  nature  of  the  mandate ;  the  former  ia  a 
neceisary  function  of  administration,  the  latter  is  not  within  its  limits. 

Seretyship  is  a  contract  which  cairies  with  it  lesion,  by  its  veiy  nature. 

No  express  authority  is  given  to  the  oflScers  of  the  municipal  corporations  to  enter  into  the 
eontract  of  suretyship ;  nor  is  there  any  general  authority  from  which  the  power  to  enter 
into  such  an  engagement  can  be  implied,  or  fairly  deduced,  under  a  plea  of  usage,  neces-  , 

sity  or  convenience,  or  public  interest.  * 

Where  tbe  powers  of  officers  of  municipal  corporations  have  not  been  expressly  determined, 
they  mast  be  regulated  in  the  same  manner  as  those  of  other  agents  (C.  C.  430) ;  and  to 
bind  the  corporation,  by  drawing  or  endorsing  bills  of  exchange  or  promiasory  aotea* 
their  an  thority  must  be  express  and  special.    C.  C .  2966. 

The  ordinances  of  the  council  of  the  First  Municipality  of  New  Orleans,  of  89th  Jaly  and 
5th  Aogost,  1836,  aathorixing  the  mayor  to  endorse  and  guaranty,  in  the  name  of  the  mu- 
nicipality, certain  bonds  of  the  Orleans  Navigation  Company,  exceeded  the  powers  of 
diose  entrusted  with  the  administration  of  the  affairs  of  the  municipality,  and  the  endorse- 
ments mnde  in  puranance  thereof  are  not  binding  on  tbe  municipality.  Tbe  objects  for  which   * 
the  endorsements  were  given — the  improvement  of  the  navigation  of  the  canal  and  baya» 
St.  John^  and  the  improvement  of  the  commerce  in  the  part  of  the  municipali^  in  whiidi 
the  canal  terminates,  were  objects  for  which  the  municipal  administration  had  no  aathority    % 
to  loan  its  credit. 

Hie  Stat,  of  18  March,  1839,  ch.  40,  relative  to  the  city  of  New  Orleans,  expressly  provided 
(sec.  6)  that  none  of  its  provisions  shall  effect  any  loans  or  bonds  made  by  any  of  the  muni- 
cipalities of  that  city,  leaving  their  validity  as  before  the  passage  of  that  act 

As  a  general  role  a  judgment  in  an  action  for  interest,  particularly  when  evidenced  by  a  dis- 
tinct obligation,  will  not  have  tbe  force  oi  rea  judicata  between  the  same  parties,  in  a 
subsequent  suit  for  the  principal,  or  other  arrears  of  interest.  But  if  in  a  suit  for  interest 
the  validiQr  of  the  original  contract  is  a^jadicated  upon,  the  judgment  will  be  conclusive 
between  the  same  parties.  Where,  however,  a  case  goes  off  on  some  matter  of  form,  or 
some  technical  defect,  it  is  obvious  that  the  fact  itself  negatives  the  idea  that  the  causes 
of  action  or  defence  are  tbe  same,  or  that  the  adjudication  was  on  the  contract ;  and  a 
case  so  terminated  does  not  form  res  judicata  in  another  suit  in  which  the  original  oaose. 
of  action  is  in  controversy. 

The  laws  organizing  the  government  of  a  city  are  eminently  laws  for  the  preservation  of 
pnblic  order,  from  the  force  and  obligations  of  which  individuals  cannot  derogate  by  their 
oonventioas.  C.C.  11.  Contraets  made  in  violation  of  such  laws  are  absolate  nnlUties, 
not  susceptible  of  ratification. 

Where  by  the  acts  of  a  monicipal  eorporation  an  obligation  has  been  created  on  its  part 
towards  a  third  person  ex  cfquo  et  bono,  the  creditors  of  tbe  latter  will  be  entitled  to  the 
benefit  of  it. 

A  corporation,  being  the  oreatare  of  the  law,  possesses  only  those  powers  which  the  ehar- 
t-.r  creating  it  eonfen,  either  expressly,  or  as  incidental  to  its  existence- 
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Louisiana        A  PPE AL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawhridgt^  I. 
Statb^Bank    J^    rpjjg  £^gj^  ^f  jjjjg  pjjgQ  jjj.g  stated  in  the  opinion  of  the  court  infrd. 

Grimat  for  the  plaintiffs. 

A.  Hennen,  on  the  same  side.  Plaiotiflfs  are  hondfde  holders  of  negotiable 
paper,  for  which  a  full  consideration  has  been  paid  in  the  usual  course  of  busi- 
ness. Both  the  defendants  were  capable  of  making  such  paper.  That  the 
Orleans  Navigation  Company  cuuld  do  so,  results  clearly  from  the  general  pow- 
ers conferred  on  it  by  the  second  section  of  its  charter,  and  the  special  obliga- 
tion to  pay  its  bills  and  notes,  imposed  in  the  7th  no.  of  the  6th  section.  That 
Municipality  No.  One  could  likewise  do  so,  is  shown  by  its  notorioas  and 
daily  exercise  of  such  a  power.  They  have  both  full  corporate  powers,  aad 
**  in  general  an  express  authority  is  not  indispensable  to  confer  upon  a  cor- 
poration the  right  to  borrow  money,  to  deal  on  credit,  or  become  drawer, 
endorser  or  acceptor  of  a  bill  of  exchange,  or  to  become  paity  to  any  other 
negotiable  paper.  It  is  sufficient  if  it  be  implied,  as  the  usual  and  proper  meaas 
to  accomplish  the  purposes  of  the  chaiter."  Angell  and  Ames  on  Corpora- 
tions, 3d  ed.  234.  **  All  corporations,  whether  public  or  private,  may  issue 
negotiable  paper  for  a  debt  contracted  in  the  course  of  ita  proper  business." 
2  Kent's  Com.  290,  note  a.  5th  ed.  If  banks  or  individuals,  taking  the  notes 
or  endorsements  of  the  municipality,  were  obliged  constantly  to  examine  into 
the  transactions  on  which  they  were  founded  to  discover  if  they  are  within  the 
powers  granted  by  charter  to  the  municipality,  there  would  be  no  safety  in 
dealing  in  their  negotiable  paper. 

But  suppose  that  the  plaintiffs  took  these  bonds  with  a  full  knowledge  of  the 
contract  under  which  they  were  issued,  it  may  be  clearly  shown  that  the 
municipality  did  not  ejiceed  its  powers  in  endorsing  these  bonds  for  the  pur- 
poses contemplated  by  the  contract.  The  legislature  evidently  considered  that 
the  municipality  had  the  power  to  become  accommodation  endorsers  ;  for  it 
enacted  :  **  That  hereafter  it  shall  not  be  lawful  for  either  of  the  councils  of  the 
municipalties  of  the  city  of  New  Orleans,  to  issue  its  obligations  having  longer 
than  one  year  to  run,  for  the  purpose  of  borrowing  money,  without  the  special 
authorization  of  the  legislature ;  nor  shall  it  be  lawful  for  said  councils  to  endorse 
or  guaranty  any  bond,  or  other  obligations,  for  any  incorporated  company, 
association  or  individual,  nor  to  be  interested  in  any  manner,  eUher  directly  or 
iadirectly,  in  the  responsibility  or  undertakings  of  such  companies,  associations, 
or  individuals,  without  being  first  sanctioned  by  law :  provided,  that  the  loans 
or  emissions  of  bonds  of  either  of  the  municipalities  now  authorized  by  ordin- 
ances or  resolutions  anterior  to  the  passage  of  this  act,  shall  not  be  affected  by 
any  of  the  provisions  contained  in  it."     Acts  of  1839,  page  96. 

But  in  order  to  ascertain  the  corporate  powers  of  Muoicipafity  No.  One,  re- 
course must  be  had  to  the  various  acts  of  incorporation  in  which  they  are  grant- 
ed ;  and  which  almost  constitutes  a  histoi-y  of  the  city  of  New  Orleans.  By 
an  act  of  the  legislature,  approved  the  8th  March,  1836,  the  city  of  New  Or- 
leans was  divided  into  three  separate  sections,  each  with  distinct  municipal 
powers.  Bullard  and  Curry,  p.  120.  By  the  second  section  of  the  same  act« 
**  each  municipality  of  said  city  shall  be  governed,  and  its  affairs  administered  by 
a  council ;  and  all  the  powers  now  vested  by  kw  in  the  city  council  of  New 
Orleans,  shall  appertain  to,  and  be  vested  in,  and  be  exercised  by  the  councils 
of  each  of  the  municipalities  created  by  this  act,  within  their  respective  limits." 
By  the  4th  section,  **  each  of  said  municipalities  of  the  city  shall  possess  sepa- 
rate corporate  rights,  and  are  hereby  declared  to  be  distinct  corporations,  and 
shall  possess  generally  all  such  rights,  powers  dnd  capacities  as  are  usually  in- 
cident to  municipal  corporations  ;  shall  have  a  seal,  and  the  same  may  alter  and 
renew  at  pleasure ;  shall  be  capable  of  suing  and  being  sued  :  of  acquiring  by 
onerous  and  gratuitous  title  all  kinds  of  property,  real,  personal  and  mixed  ;  of 
enjoying,  alienating,  mortgaging  and  otherwise  disposing  of  the  same  ;  and  in 
general  shall  possess  and  exercise,  within  their  respective  limits,  all  such  pow- 
ers, rights  and  privileges,  as  are  now  possessed  and  exercised  by  the  corpora- 
tion of  New  Orleans.'*  By  the  10th  section  it  is  enacted  that,  ''all  laws  of  this 
•State  conferring  rights  and  powers,  and  imposing  duties  on  the  corporation  of 
New  Orleans,  or  otherwise  providing  for  the  government  thereof  shall  contin- 
ue.in  full  force,  in  each  of  said  municipalities  respectively.** 

From  this  we  must  go  back  to  the  act  incorporating  the  city  of  New  Orleans, 
passed  on  the  17th  day  of  February,  1805.     Territorial  Acts,  vol.  1,  p.  44. 
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The  first  section  of  this  act  declares  that  all  that  tract  of  coantry  incladed     Louisiaiia 
within  certain  boundaries  »•  shall  continue  to  be  a  city  by  the  name  of  New    State  Bask 
Orieans,"  and  *'  ail  the  free  white  inhabitants  thereof  hhall  be  a  body  corporate,  Orleans    Na. 
by  the  name  of  mayor,  aldermen,  and  inhabitants  of  the  city  of  New  Orleans."  yigation  Com* 
By  the  13th  section  of  the  act,  **  the  rights  which  heretofore  belonged  to  the         famt. 
city  of  New  Orleans,  or  were  held  for  its  use  by  the  Cabildo,  under  the  Span- 
ish government,  or  the  municipality,  after  the  transfer  of  the  Province  in  1S03 
to  France,  or  the  mnnicipality  now  existing,  shall  be  vested  in  the  said  mayor, 
aldermen,  and  inhabitants.**    By  the  16th  section  it  is  made  ''  lawful,  for  the 
said  Mayor  and  Crty  Council,  to  cause  common  sewers,  drains,  canals,  pave- 
ments and  bridges  to  be  built  and  constructed  in  every  pait  of  the  said  city,  and 
for  such  purpose  the  said  council  may  purchase  ground  of  any  person  and  body 
corporate/'    By  the  following  section  it  is  enacted  **  that  all  moneys  paid  for  the 
purchases  of  ground  bought  as  aforesaid,  as  well  as  the  charges  uf  opening, 
pitching,  pating,  and  regulating  such  streets,  and  the  expenses  for  the  constrac- 
tion  of  common  sewers,  drains,  canals,  pavements,  and  bridges,  shall  be  paid  by 
the  said  Mayor  or  Cfty  Council,  out  of  the  city  funds."     From  these  enact- 
ments, it  is  evident  that  Municipality  No.  One  has  the  power  of  constructing 
aril  kinds  of  canals  whatsoever,  besides  sewers  and  drains,  within  its  limits.    By  / 

the  act  mcorporoting  the  Orleans  Navigation  Company,  Ist  section,  the  company 
was  established  for  the  purpose  of  improving  the  inland  navigation  of  the  ter- 
ritory of  Orleans;  and  by  the  9th  section,  they  were  empowered  to  improve  the 
navigation  of  the  bayou  8t.  John,  and  the  Canal  Carondelet  up  to  the  basin, 
terminating  the  same  at  the  city  ditch :  and  also  to  continue  the  same  thence  to 
the  river  Mississippi:  and  by  the  I3th  section  of  the  same  act,  the  company 
was  authorized  to  construct  a  road  from  the  lake  up  to  the  bayou  bridge. 
2  Territorial  Acts,  4.  By  the  l4th  section,  the  city  of  New  Orleans  was  au- 
thorized to  subscribe  for  one  hundred  shares  of  the  stock  of  the  comimny, 
which  by  the  evidence  it  did.  It  is  clear  from  the  charter  to  the  Orleans 
Navigation  company,  that  the  city  could  not  interfere  in  any  way  with  the 
navigation  or  the  improvement  of  bayou  St.  John  or  the  Canal  Carondelet,  for 
the  improvement  of  which  the  company  was  authorized  to  charge  toll ;  and  by  a 
decision  of  the  late  Superior  Court  of  the  Territory  of  Orleans,  2  Mar.  R.  p. 
214,  it  was  decided  in  a  suit  between  the  city  and  the  company,  that  the  former 
had  no  right  to  use  the  canal  for  the  purpose  of  drainage. 

Now,  had  the  Orleans  Navigation  Company  never  existed,  would  not  th« 
city  have  possessed  the  power  of  constructing  a  canal  communicating  between 
tiie  bayou  St.  John  and  the  city,  which  was  all  within  its  limits,  for  the  benefit 
of  its  inhabitants.^  The  testimony  establishes  the  great  utility  and  benefit 
such  a  canal  imparts  to  the  municipality.  But  the  professed  object  in  the  con- 
tract between  the  municipality  and  the  company,  was  to  raise  money  on  the 
bonds  of  the  company  and  the  endorsement  of  the  mnnicipality,  and,  in  th<* 
terms  of  the  contract,  **  for  the  benefit  of  the  said  Orleans  Navigation  Company 
and  the  said  Municipality  No.  One,  and  in  order  to  cause  commerce  to  pn>8per 
in  that  part  of  the  said  Mnnicipality  No.  One."  These  were  the  legitimate 
objects,  and  the  testimony  shows  that  the  proposed  plan  of  realizing  them  was 
judicious  and  practicable.  The  municipality  took  every  precaution  to  secure 
the  accompHshment  of  them.  The  books  of  the  company  were,  by  express 
stipulation,  subject  to  the  scrutiny  of  the  municipality,  that  the  maimer  in 
which  the  funds  were  applied  might  be  always  known,  and  a  partienlar  officer 
was  to  be  appointed  for  the  inspection  and  supervision  of  the  works.  Besides 
this,  ttie  company  pledged  and  moitgaged  every  species  of  its  properly,  real 
and  personal,  to  insure  the  execution,  on  its  part,  of  the  obligations  of  the  coih 
tract.  Thus  it  is  seen,  that  the  objects  of  this  contract  were  in  every  way  le- 
l^itioiate,  and  that  every  precaution  was  taken  to  secure  their  due  execution. 
The  municipality  has  never  made  any  objections  to  the  nuiuner  ia  which  thosft 
funds  were  expended. 

For  what  purpose  was  the  municipality  incorporated  ?  ^^  The  corporatioft 
of  a  city  is  a  public  corporation,  created  for  a  political  purpose."  2  Kent*s 
Com.,  275.  **  The  duties  of  all  bodies  politic  may  be  reduced  to  this  single 
one,  of  acting  up  to  the  end  for  which  they  were  created."  1  Black.  Com., 
479,  480.  **The  use  of  communities  or  corporations  is  to  contribute  to  the  pro- 
motion of  some  public  advantage ;  and  the  first  rule  of  their  policy  is,  that  they 
are  advantageous  and  useful  to  the  State."  Code  of  1808,  p.  86,  art.  3,  trans- 
lated nearly  vcrbaiim  from  Putnat,  Droit*  Public,  1. 1,  t.  15,  s«  1,  n.  3,  s.  2,  n.  1. 
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LouisiAHA.     *<  L'usage  dee  communautes  oa  corporations  est  de  pourvoir  k  quelque  bien 
GffATK  Bank   utile  au  public ;  la  premiere  regie  de  leur  police  est,  qu'elles  soieot  etablies  pour 
O  LI  *iii  N     q'JoIque  avantage  et  quelque  utilit6  k  TEtat."  Municipality  No.  One  has  all  the 
▼lOATioii  Com-  powers  of  the  city  of  New  Orleans :  the  city  of  New  Orleans  had  all  the  pow- 
FAJir.         ers  which  belonged  to  the  municipality  under  the  french  government,  and  to  the 
Cabildo  under  that  of  Spain.     This  follows  from  principles  universally  recog- 
nized as  correct,  and  is  directly  laid  down  in  LuUerei's  case  :  **  If  a  corpora- 
tion have  franchises  or  privileges  by  grant  or  prescription,  and  afterwards  they 
are  incorporate  by  another  name    as  where  they  were  bailiflf  and  burgesses 
before,  they  are  made  mayor  and  commonalty ;  or  prior  and  covent  before, 
and  afterwards  are  translated  into  a  dean  and  chapter ;  although  in  these  cases 
the  name  and  quality  of  their  corporation  be  altered  and  changed,  and  chiefly 
in  the  case  of  prior  or  covent,   for  of  regular,  who  are  dead  persons  in  law, 
they  are  made  secular ;  yet  the  new  body  shall  have  all  the  franchises,  priv- 
ileges and  hereditaments  which  the  old  corporation  or  body  politic  had  either 
by  grant  or  by  prescription,  for  no  pei*son  shall  be  prejudiced  thereby."     Vide 
14  H.  6,  12,  37  Ass.  6,  38  Ass.  22,  39  H.  6.  15,  4  Coke's  Jl.,  87  b. 

The  powers  of  muoicipalities4)nder  the  french  government,  are  fully  set 
forth  by  Domat,  Droit  Public,  1.  1,  tits.  15,  16.  They  embrace  every  thing 
which  concerns  the  police  and  public  good  of  cities,  and  are  established  not 
only  for  the  common  good  of  the  inhabitants  of  the  city,  <*  mais  aussi  pour  le 
bien  public  de  TEtat,  qui  se  tire  en  plusieurs  manieres  de  celui  des  villes.*^  T. 
15,  s.  1,  n.  3.  To  these  usual  and  ordinary  powers,  were  added  also  those  of 
a  more  extended  character,  and  which  are  denoted  as  extraordinary  by  the 
same  author,  who  instances  the  power  of  a  municipal  corporation  to  order  a 
%  celebration  of  the  success  of  the  State  by  a  public  festival,  and  its  rights  to 

provide  by  taxation  for  the  subsistence  of  the  poor,  the  quartering  and  trans- 
porting of  soldiers,  and  the  reception  of  some  public  character,  as  a  governor 
or  general.  The  powers  of  the  Cabildo  were  even  more  extensive :  **  El  Cab- 
ildo es  y  represents  todo  el  Pueblo,  y  tiene  la  potestad  suya  como  su  cabeza. ... 
Los  cabildos  pueden  lo  qun  el  Pueblo  junto."  Curia  Filipica,  verbo  Cabildo, 
No.  7.  The  definition  of  the  Cabildo  is,  **  el  congresso  6  juntode  las  persooas 
destinadas  pai-a  el  gobierno  politico  y  judicial  de  los  pueblos.''  Teatro  de  la 
Legislacion  Universal  de  Espafia  6  Indias,  542;  where  are  to  be  found  the 
laws  of  Spain  and  of  the  Indies,  defining  their  powers;  among  which  will  be 
seen  an  Auto  Accordndo,  granting  power,  ''  para  comprar  caballo  padre  fi  costa 
de  los  propios."  See  1  Prescolt*s  Ferdinand  and  Isabella,  44,  48,  53,  56.  2 
Kent's  Com.,  270.  Angell  and  Ames,  10,  19,  3d  ed.  For  the  powei-sof  the 
Cabildo  of  New  Orleans,  see  2  GayarrA's  Histoire  de  la  Louisiaue,  384 

It  is  conceded  that  nil  the  powers  of  the  Cabildo  are  not  now  held  by  the  city 
of  New  Orleans,  because  its  political  and  judicial  powers  have  been  absorbed,  in 
n  great  measure  by  the  federal  and  state  governments ;  but  enough  remains 
for  the  purpose  contemplated  by  the  contract  presented  to  the  court;  and  the 
municipality,  of  itself,  had  the  Orleans  Navigation  Company  never  existed, 
could  certainly  have  cleared  the  bayou  and  the  canal,  and  improved  their  navi- 
gation for  the  purposes  which  forced  the  motive  of  the  contract  between  it  and 
the  company.  If  then  the  murjcipnlity  had  the  power  to  expend  its. funds  to 
secures  legitimate  object;  if  directly,  it  could  have  employed  men,  and  pur- 
chased materials  for  this  purpose,  surely  it  could  indirectly  secure  the  same 
object  by  assisting  another  to  do  it;  and  instead  of  expending  money,  it  could 
lend  its  credit,  particularly  when  it  took  what  was  then  considered  as  ample 
security  agninst  all  loss;  for  if  the  municipality  was  capable  of  the  more  bur- 
densome act,  a  fortiori  it  was  capable  of  the  less  burdensome.  But  the  object 
of  the  contract  has  in  a  great  measure  being  atiained,  and  the  testimony  shows 
that  the  municipality  has  exercised  its  power  beneficially  for  its  inhabitants. 
(This  contract  was  passed  in  the  same  year  in  which  the  city  was  divided  into 
the  present  municipalities.  From  that  division,  the  municipality  defendant 
was  bounded  below  and  above  by  its  sister  municipalities,  on  one  of  the  remain- 
ing sides  by  the  river,  and  on  the  other  by  the  lake.  Thus  situated,  the  only 
direction  in  which  it  could  expand  was  in  the  rear,  towards  the  lake.  The 
ground  along  the  canal  and  the  bayou,  within  its  limits>  could  be  rendered  hab- 
itable by  drainage ;  and  it  became  important,  in  view  of  such  ao  event,  to 
secure  the  cheapest  conveyance  of  building  materials  to  that  quarter,  and  to 
increase  its  value  by  promoting  its  commercial  facilities. 
The  plaintiffs  gave  in  evidence,  the  record  of  tho  suit  by  the  Manicipality 
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No.  One  against  the  Orleans  Navigation  Company,  which  conclasively  estab-     LouiiiAWA 

lishes  certain   facts  bearing  most  materially  upon  the   decision   of  this   case.    State  Bafk 

That  record  shows  that  the  municipality  has   heretofore  set  up  the  same  de-  orlb^s   Na- 

fence  against  the  coupons^  as  that  advanced  in  the  present  case.     The  judge  of  vioATioif  Gov- 

the  commercial  court,  gave  judgment  against  it  fur  the  payment  of  the  interest        pant. 

due.     That  judgment  the  municipality  has  never  ap'))ealed  from,  but  has  vol-. 

unt^irily  satisfied :  moreover,  it  uses  that  judgment,  based  upon  the  contract, 

against  the  Navigation  Company,  and,  by  virtue  thereof,  has  seized,  sold,  and 

purchased  all  the  property  mortgaged.     This  proceeding  estops  the    munici' 

pality  from  setting  up  the  illegality  of  the  contract:  for  it   acquiesced  in  the 

judgment  upon    the   contract   against    itself,    which  it  voluntarily  satisfied ; 

and   afterwards  it  declared  upon    the   contract  as  legal  and  binding,  prose-* 

cnted  it  to  judgment,  and  realized  that  judgment  by  the  seizure  and  sale  of  the 

property  mortgaged  under  the  contract.     As  regards  the  judgment  offered  by 

Municipality  No.   One,  annulling  the  second  series  of  bonds  that  had  been 

issued  under  that  contract,  it  is  sufficient  to  say  that  it  wms  res  inter  alios  acta 

for  another  series  of  bonds ;  and  cannot  in  any  way  affect  the  plaintifis,  as  holders 

of  the  first  series,  in  which  both  the  parties  to  the  action,  and  its  subject  matter, 

were  different. 

The  iHte  Supreme  Court  has  in  two  memorable  instances,  carried  the  powers 
of  Municipality  No.  One  to  contract  and  bind  itself  by  bond,  to  a  much  further 
extent  than  is  sought  for  in  the  present  instance.  See  the  cases  of  the  First 
Municipality  of  New  OH  cans  v.  Tke  Orleans  Theatre  Company,  2  Robinson^s 
Rep.,  p.  209,  and  The  Fir&t  Municipality  of  New  Orleans  v.  McDonough,  in  the 
same  vol..  p.  244.  In  the  first  of  these  cases,  the  Municipality  No.  One  had 
subscribed  for  stock  to  the  amount  of  $200,000,  for  the  purpose  of  building  a 
Theatre,  and  forming  an  Insurance  Company ;  the  legality  of  that  subscription 
was  enforced  by  the  judgment  of  the  court.  In  the  second  case,  the  same 
municipality,  having  purchased  property  on  speculation,  for  the  purpose  of 
improving  the  municipality,  issued  its  bonds  in  payment  for  $247,000,  and  the 
contract  was  adjudged  legal  and  binding. 

Roselius,  for  the  appellant.  I.  Had  the  Council  the  power  to  endorse  or 
guaranty  the  payment  of  the  bonds  of  the  Orleans  Navigation  Company  ? 

In  considering  this  proposition,  no  distinction  can  be  made,  whether  the  en« 
dorsement  be  given  to  a  private  corporation  or  to  a  natural  person.  To  solve 
the  question  here  proposed  in  the  affirmative,  we  must  come  to  the  conclusion 
that  the  Council  of  the  Municipality  has  the  unlimited  power  to  become  surety 
for  whomsoever,  and  to  whatever  amount,  it  may  please  the  majority  of  the 
members  !  Those  who  advocate  doctrines  so  novel  in  their  character  and  ruin- 
0119  in  their  tendency,  are  bound  to  point  out  the  law  by  which  such  extravagant 
powei*s  have  been  delegated  to  the  Council.  For  this,  I  have  called  in  vain. 
In  the  absence  of  any  law,  from  which  the  power  can  be  deduced,  an  efi^ort  is 
made,  in  the  first  place,  to  support  it  by  an  argument  founded  on  the  applica- 
tion of  general  principles  to  municipal  corporations:  and  secondly,  by  an  asser- 
tion that  the  Councils  of  the  respective  Municipalities  possess  the  same  powers 
which  were  vested  in  the  Cabildo  under  the  Spanish  government.  In  both  of 
these  attempts,  the  counsel  have  failed.     As  regards  the  first  position  : 

All  corporations  are  the  creatures  of  the  law,  and  possess  no  powera  or  capa- 
city except  such  as  have  been  conferred  on  them  by  their  charter.  I  admit  ths 
doctrine  of  express  and  incidental  powers  of  corporations,  to  its  fullest  extent. 
What  is  insisted  on  is,  that  a  political  corporation  can  exercise  no  power  unless 
it  has  either  been  expressly  delegated  to  it,  or  is  indispensably  necessary  as  a 
means  of  attaining  the  object  of  its  creation.  It  has  already  been  shown  that 
there  is  no  express  delegation  of  the  power  to  endorse  the  bonds,  or  guaranty 
the  payment  of  debts  due  by  private  individuals  or  corporations.  The  only 
inquiry  therefore  is,  whether  it  is  a  necessary  or  indispensable  means  to  carry 
into  execution  some  one  of  the  powei'S  possessed  by  tne  Municipality?  It  is 
contended  by  the  counsel  for  the  plaintiffs  that  the  16th  section  of  the  charter 
of  the  city  of  New  Orleans  contains  provisions  which  will  support  the  argu-> 
ment  of  implied  or  incidental  powers,  on  which  they  rely.  The  part  of  the 
section  referred  to,  is  as  follows:  **  It  shall  be  lawful  for  the  Mayor  and  City 
Council  to  cause  common  sewers,  drains,  canals,  pavements  and  bridges  to  be 
built  and  constructed  in  every  pait  of  the  said  city,  and  to  order  and  direct  the 
ditching,  filling  and  opening,  widening  and  continuing  any  of  the  streets  there- 
of, &c." 
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LouiiiAHA  Frotnthe  whole  context  of  the  section  under  consideration,  it  is  plain  that  the 
Statk  Bakk  word  *♦  canals"  is  used  in  almost  the  same  sense  as  the  expressions  **  sewers" 
Orlxa^s   Na-  *°^  "drains,*'  which  immediately  precede  and  follow  it. 

visATioN  Com-      Admitting,  however,  for  ihe   sake  of  the  argument,   that  the  municipality 
PAKT.         possesses  the  power  of  making  canals  for  purposes  of  navigation,  does  that  cen- 
ter the  implied  or  incidental  power  to  endorse  bonds,  to  enable  the  Orleans 
Navigation  Company  to  enlarge  its  canal  ? 

To  give  a  coloring  to  this  transactioui  it  is  re.cited  in  the  contract,  that  the 
undertaking  w>is  *'  for  the  benefit  of  the  said  Orleans  Navigation  Company,  and 
the  said  Municipality  No.  One,  and  in  order  to  cause  commerce  to  prosper  io 
that  part  of  the  said  Municipality  No.  One.**  If,  under  the  specious  pretext 
of  **  causing  commercjA  to  prosper,  &c.,**  the  Munieipality  Council  can  endorse 
bonds  to  the  amount  of  $'200,oi)0,  they  may«  with  equal  propriety,  endorse  or 
guaranty  the  payment  of  my  notes  to  any  amount,  on  condition  of  my  erecting 
a  certain  number  of  fine  buildings  in  a  particular  street,  and  thereby  improving 
or  embejiisbng  that  part  of  the  city.  The  passage  quoted  from  Kent's  Com- 
nientaries,  that  '*all  corporations,  whether  public  or  private,  may  issue  negotia- 
ble paper  for  a  debt  contracted  in  the  course  of  its  proper  business,*'  has  no 
bearing  whatever  on  the  question  we  are  discussing.  No  one  ever  disputed 
that  a  corporation  could  issue  a  negotiable  note,  as  an  acknowledgment  or 
evidence  of  a  debt  due  by  it.  But  the  question  is  widely  different,  whether  a 
municipal  corporation  can  become  the  surety  for  the  payment  of  debts  due  by 
Dthers. 

The  argument  founded  on  the  13th  section  of  the  act  of  1805  cannot  stand  an 
examination.  It  »  said  that  this  section  transferred  to  the  City  (Council  all  the 
powers  of  the  Cabildo.  But  it  is  too  clear  to  admit  of  doubt  that  the  word 
**  rights**  is  used  in  a  very  different  sense  from  that  which  the  counsel  attribute 
to  it. 

Be  this  as  it  may,  all  doubt  must  be  dispelled  by  the  explicit  language  used 
in  the  6tb  section  of  the  same  law,  which  expressly  defines  the  powers  of  the 
corporation. 

This  is  the  only  source  of  the  powers  and  capacity  which  have  been  bestowed 
on  the  corporation  of  New  Orleans,  with  the  exception  of  the  provision  in  the 
first  section  of  the  act  of  1805^  that  it  **  shall  be  capable  of  holding  and  convey- 
ing any  estate,  real  or  personal."  And  it  is  obvious  that  the  specification  of 
certain  powers  in  the  subsequent  sections  of  the  law,  is  a  mere  developemeDt 
of  the  fundamental  rules  laid  down  in  the  section  just  quoted. 

It  is  deemed  unnecessary  to  multiply  authorities  on  the  question  of  the  pow* 
era  and  capacities  of  corporations.  A  reference  to  some  of  the  leading  cases, 
however,  may  not  be  amiss.^  Before  doing  so,  however,  it  is  proper  to  notice 
the  two  cases  cited  by  the  counsel  for  the  plaintifi*8.  The  first  of  these  is : 
The  First  Manicipalitif  v.  The  Orleans  Theatre  Company^  2  Rob.  209.  In 
that  case  it  was  decided,  **  that  a  subscription  by  a  municipal  corporation  to  the 
Mtock  of  an  incor|>orated  company,  though  unauthorized  by  the  charter  of  the 
municipality,  will  be  binding  on  it,  if  subsequently  sanctioned  by  the  legisla- 
ture,'* That  case  turned  on  the  act  of  the  legislature  of  the  11th  of  March, 
1837,  ratifying  the  subscription  to  the  Theatre  company  stock  by  the  First  Mu- 
nicipality. It  was  conceded  that,  without  this  law  the  subscription  would  not 
have  been  binding  on  the  corporation.  So  far,  therefore,  from  sustaining  the 
position  taken  by  the  plaintiffs,  *it  supports,  on  the  contrary,  the  doctrine  which 
is  maintained  by  the  defendants. 

Tlie  other  case  is  that  of  the  first  Municipality  v,  Mcjhnogh,  in  the  same 
yolume,  p.  244.  The  only  point  decided  in  that  case  waSt  that  **  under  the  act 
of  8th  of  March  1836,  dividing  the  city  of  New  Orleans  into  three  municipal 
corporations,  each  of  the  municipalities  is  authorized  to  acquire,  enjoy,  alien- 
ate, mortgage  or  otherwise  dispose  of  all  kinds  of  property,  real,  personal,  or 
mixed  ;  and  such  purchase  may  be  for  cash,  or  for  a  price  payable  at  a  future 
period."  The  decision  rested  on  the  express  power  delegated  to  the  corpora* 
tion  to  buy  and  sell  property. 

Let  us  now  refer  to  some  of  the  leading  cases  in  which  the  doctrine  of  the 
powers  and  capacities  of  corporations  have  been  examined.  In  the  celebrated 
cHse  of  the  2^uslees  of  Dartmouth  College  v.  Woodward,  4  Wheaton's  Rep.* 
618,  the  rule  laid  down  is  that,  **a  corporation,  being  the  Qiere  creature  of  the 
law,  possesses  only  those  powers  which  the  charter  of  ita  creation  confers  upoa 
il,  (bither  expressly,  or  as  incidental  to  its  very  existence.    The^e  are  spch  m 
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are  supposed  best  ealeulated  to  effect  the  object  for  which  it  was  created.**    In     Loukuma 
the  case  of  Clarke  v.  I'he  Corporation  of  fVashington,  12  Wheaton,  40,  it  was    State  Bamk 
decided  that:  ** Municipal  corporations,  acting  within  the  limits  of  the  powers  orlxaiii  Na- 
conferred  upon  them  by  the  legislature,  in  die  exercise  of  a  special  franchise  vioatioit  Com> 
granted  to  them,  and  die  performance  of  a  special  duty  imposed  upon  them,         pant. 
are  responsibje  for  the  acts  and  contracts  of  their  agents,  duly  appointed  au4 
authorized,  within  the  scope  of  the  authority  of  such  agents;  in  the  same 
manner  as  other  corporations  and  private  individuals  are  responsible  on  their 
promises,  e^cpress  and  implied."     So  in  the  case  of  Head  and  Armory  v.  7%« 
Providence  Insurance  Company ^  2  Cranch,  127.    ^'  In  its  corporate  capacity,  « 
corporation  is  a  mere  creature  of  the  act  to  which  it  owes  its  existence :  it 
may  correctly  be  said  to  be  precisely  what  the  incorporating  act  has  made  it ; 
to  derive  all  its  powers  fi^m  that  act ;  and  to  be  capable  of  exerting  its  faculties 
only  in  the  manner  that  act  authorizes." 

II.  The  counsel  for  the  plaintiffs  contend  that  the  eodorsement  of  the  bonds 
in  question  has  been  ratified^  by  the  payment  of  the  judgment  rendered  by  the 
Commercial  Court  for  interest  due  on  the  bonds.  It  is  difficult  to  conceive  how 
the  nullity  of  a  coqtract,  resulting  from  the  absolute  incapacity  of  one  of  the 
parties  to  it,  can  be  remedied  by  any  ratification  of  the  party  laboring  under  the 
incapacity.  Besides,  the  judgment  was  rendered  against  the  Municipality  in 
that  suit,  because  the  nullity  of  the  contract  was  not  pleaded,  in  consequence  of 
which  the  judge  refused  to  decide  the  question  whether  the  endorsements 
were  binding  on  the  Municipality  or  not.  The  satisfaction  of  the  judgment 
under  these  circumstances  was  not  voluntary. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendants  are  sued  on  several  interest  coupons,  annexed 
to  certain  bonds  or  notes  issued  by  the  Orleans  Navigation  Company,  in  Sep- 
tember, 1836,  and  endorsed  by  the  Municipally  No.  One,  through  their  proper 
officer.  The  Navigation  Company  made  no  defence.  The  Municipality  has 
pleaded  that,  in  endorsing  these  instruments,  the  municipal  government  tran- 
scended its  powers,  and  that  its  acts  in  this  respect  are  null  and  void ;  that  the 
endorsements  were  purely  accommodation  endorsements,  and  no  consideration 
for  them  ever  was  received  by  the  Municipality. 

There  was  judgment  for  the  plaintifls,  and  the  Municipality  has  appealed. 
The  reasons  for  th  e  judgment  are  given  by  the  judge  who  decided  the  case, 
and  are  as  follows : 

**  The  defendants  sued  on  certain  interest  certificates  or  coupons,  annexed  to 
bonds  or  notes  given  by  the  Navigation  Company,  and  endorsed  by  the  Munici- 
pality, plead  :  by  the  Navigation  Company,  a  general  denial :  by  the  Muni- 
cipality, that  the  notes  were  endorsed  merely  as  accommodation  notes,  there 
being  no  consideration ;  that  the  Council  of  said  Municipality  transcended 
their  powers,  and  that  their  acta  were  null  and  void ;  and  lastly,  that  the  con* 
tract  had  been  annulled  by  a  judgment  of  the  parish  court. 

^^Aatbe  Navigation  Company  have  made  no  defence,  and  as  I  find  the  decree 
of  the  parish  £onrt  was  rendered  in  a  suit  to  which  the  plaintiffs  were  not 
parties,  and  concerned  another  series  of  bonds,  and  in  the  case  of  bond  Jide 
holders  of  negotiable  paper,  the  matter  is  reduced  to  that  which  questions  the 
authority  of  the  Council  to  enter  into  the  contract,  under  which  these  notes  or 
bonds  were  issued  and  endorsed.  Admitting  that  the  Municipal  Council  have 
no  power  to  give  aecommodatioa  endorsements,  or  rather,  as  was  urged  in 
argument,  to  endorse  notes,  I  do  not  find  the  evidence  presents  a  case  of 
endorsements  of  that  character,  still  less  one  without  consideration.  It  is  true 
the  charter  gives  no  power  to  endorse  notes :  It  gives  the  power  of  taxation 
fi»r  certain  objects ;  but  there  Is  no  negative  provision  declaring  that  the  fnnde 
of  the  corporation  may  not  be  anticipated,  or  that  no  expenditure  be  made  until 
the  money  arising  from  taxation  be  actually  in  the  treasury.^     Indped  cases 
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Louisiana  might  arise  in  wLich  such  a  coDstruction  might  be  destructive  of  the  public  io^ 
y^  ^^  terest,  e.  g.  iu  case  of  a  crevasse.  The  uniform  construction  given  *to  this 
Orlb&ns  Na-  powei',  not  only  in  the  muoicipnl  government  of  this  city,  but  in  almost  all 
PANr.  others,  of  anticipating  their  means,  in  other  words  by  using  their  credit  in  the 
shape  of  contracts  where  payment  is  to  be  made  at  a  future  day,  or  perhaps  by 
the  issue  of  bonds  or  notes,  has  been  so  long  acquiesced  in  that  it  is  too  late  to 
question  it.  These  corporations  have  had  the  benefit  of  it  in  the  day  of  pros- 
perity, and  no  objection  has  been  made  though  the  power  has  doubtless  been 
greatly  abused  in  many  instances.  A  very  clear  case  should  be  made  out,  to 
excuse  them  when  the  day  of  payment  comes  round.  80  strongly  was  our 
legislature  impressed  with  these  views  that,  in  1839,  (Acts  p.  96,  sect.  6,)  they 
provided,  **  that  hereafter  it  shall  not  be  lawful  for  either  of  the  councils,  dec,, 
to  issue  its  obligations  having  longer  than  one  year  to  run,  for  the  purpose  of 
borrowing  money,  without  the  special  authorization  of  the  legislature.  Nor 
shall  it  be  lawful  for  said  councils  to  endorse  or  guaranty  any  bond  or  other 
obligation  for  any  incorporated  company  or  individual,  nor  to  be  interested 
directly  er  indirectly  in  the  undertakings  of  such  companies  or  individuals, 
without  being  first  authorized  by  law,  &;c."  The  highest  judicial  authority 
has  also  acknowledged  it  in  more  than  one  instance.  Whether  the  form  of 
credit  be  that  of  a  notarial  act,  a  mortgage,  a  bond,  or  promissory  note,  I  hold  to 
be  utterly  immaterial — whether  by  becoming  principal  or  surety,  or  drawer,  or 
endorser,  it  is  the  same  thing,  provided  the  object  to  be  attained  be  within  the 
Municipal  powers.     See  Angel  and  Ames  on  C'Orporations. 

**  The  —  section  of  the  charter  provides  that,  it  shall  be  Uwfulforthe  ^  Mayor 
and  Council  to  cause  to  be  made  in  every  part  of  the  city  common  sewers, 
drains,  canals,  pavemeuts  and  bridges ;"  and  sect.  —  authorizes  them  **  to  raise 
by  tax  such  sums  of  money  as  may  be  necessary  to  supply  any  deficiency  for 
lighting,  cleaning,  paving  and  watering  the  streets  of  said  city,  for  supporting 
the  Watch,  the  levee,  the  prisons,  workhouses  and  other  public  buildings,  and 
for  such  other  purposes  as  the  police  and  good  government  of  the  city  may 
require.*'     It  has  been  contended  in  argument  that  the  power  to  make  '*  drains* 
canals,  &e.,''  is  to  be  restricted  **to  canals  for  draining,  and  does  not  include 
canals  for  navigation.*'     I  find  nothing  in  the  terms  to  authorize  such  a  disttnc- 
tioD.     The  terms  of  the  clause  discountenance  it.     If  such  had  been  th^  ob- 
ject, the  term,  **  drains"  would  have  sufficed.     The  additional  term  **  canals'* 
implies  something  more ;  it  includes  canals  for  navigation,  of  which  the  sub- 
ject of  the  present  suit  furnishes  ample  proof. 

**  The  canal  Carondelet  has  been  an  object  of  great  interest  and  importance, 
since  the  days  of  the  Spanish  governor,  whose  name  it  bears.  It  was  then  the 
only  outlet  from  the  city  to  the  bayou  St.  John,  through  which  the  whole  lake 
trade  passed,  as  it  is  now  the  only  one  by  which  the  increasing  trade  with  the 
Florida  parishes,  the  coast  of  Mississippi,  Alabama,  and  East  Florida,  can  reach 
this  municiparity.  Its  success  would  enhance  the  property  of  the  municipality 
in  its  vicinity,  as  well  as  all  other  in  the  neighborhood.  It  is  a  matter  of  public 
convenience  and  utility.  I  have  no  doubt  that  the  powers  of  the  city  council 
were  sufficient  to  have  made  this  canal,  if  none  had  existed  there.  But  this 
they  could  not  do  ;  the  right  was  vested  in  the  Navigation  Company.  The 
city  could  not  even  enlarge  it,  without  the  consent  of  the  company.  To  do 
this,  and  to  improve  that  navigation,  was  I  think  an  object  worthy  the  attention 
of  the  council.  The  means  of  the  Navigation  Company  could  not  accomplish 
it.    Why  could  they  not  effect  it,  by  aiding  the  company  ?    If  the  first  contrac- 
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tor  for  paving  the  streets,  had  asked  the  conncil  to  guaranty  'drafts  on  him  fur      Lodis^na 

the  materials  shipped  from  the  north — who  was  ready  to  repudiate  the  debt,  and  9, 

declare  that  the  charter  did  not  authorize  the  acceptance  of  bills  of  exchange  ?  Orciaks    Na- 

■^  ,  °  .   riQATioN  Con- 

It  will  not  do  to  test  the  case  by  the  result.     It  has  been  disastrous  to  both         ta^iy. 

parties.     That  cannot  change  the  question  of  right.    Had  the  undertaking  been 

successful,  there  would  not  have  been  any  litigation.    The  ciry  council  took 

what  they  deemed  the  necessary  precaution  against  lose  by  a  mortgage  on  the 

property  of  the  company,  and  it  has  now  become  that  of  the  municipality.     I 

conclude  they  had  the   power.     It  is  therefore  unnecessary  to  examine  the 

very  ingenious  argument  on  the  question  of  ratification. 

"  I  give  judgment  for  the  plaintiflfs  for  the  sum  of  $12,000.  That  the  same 
judgment  be  entered  in  the  suit  No.  6795,  for  the  sum  of  $18,000,  making  to- 
gether $30,000,  with  interest  at  five  per  cent  from  date  of  protest,  and  costs  of 
suit,  against  the  defendants  severally  or  in  solido.** 

This  case  has  been  argued  at  bar  with  the  care  and  learning  which  its  impor- 
tance required,  and  the  responsibility  devolves  upon  the  court  of  determining 
the  questions  involved  in  it,  which  are  among  the  gravest  that  can  be  submitted 
to  a  judicial  tribunal.  That  which  is  directly  presented  for  decision  is,  whether 
the  contract  made  by  those  entrusted  with  the  government  of  the  municipality 
is  one  of  those  which  they  had  the  power  to  make,  and  creates  a  debt  on  the 
part  of  the  carporation  itself,  which  the  corporators  can  be  lawfully  taxed  to 
pay;  for  if  there  was  no  lawful  authority  to  contract  the  debt,  and  the  corpora- 
tion has  received  no  benefit  from  it,  and  no  obligation  exists,  ex  aquo  el  bono^  on 
its  part  to  pay  it,  so  far  as  the  action  of  this  court  can  extend,  all  other  consi- 
derations appear  to  be  entirely  foreign  to  the  subject  to  be  examined. 

I.  The  contract  on  which  the  plaintiffs  have  brought  this  action  is  one  of 
ioretyship ;  it  is  an  accessory  promise  to  satisfy  a  debt,  provided  the  principal 
debtor  does  not,  under  the  conditions  required  by  the  negotiable  form  into  which 
the  coDtract  is  thrown.  The  nature  of  a  contract  depends  entirely  on  the  ob- 
ligations it  imports ;  its  form  is  subordinate  to  its  real  character.  The  law  con- 
templates and  provides  for  the  case  of  the  modification  of  the  contract  of  sure- 
tyship by  the  various  conventions  of  parties,  which  their  convenience  may  sug- 
gest ;  bat  when,  in  point  of  fact,  the  contract  is  one  of  suretyship,  the  law 
holds  the  parties  to  its  rules  and  principles.  Civil  Code,  3006,  3014.  The 
whole  system  of  accommodation  signatures  is  founded  on  this  principle. 

II.  But  it  is  said  that  the  plaintiffs  had  no  concern  with  the  contract  between 
the  original  parties ;  that  the  bank  appears  before  the  court  as  the  bond  fide 
hokler  of  negotiable  paper,  for  which  a  full  consideration  has  been  paid  in  the 
usual  course  of  business ;  that  both  the  parties  defendant  were  capable  of 
making  such  paper,  and  that  it  is  part  of  plaintiffs'  business  to  deal  in  it.  The 
counsel  has  quoted  in  support  of  the  legal  proposition  from  Aogell  and  Ames  on 
Corporations,  3d  edit.  234,  and  2d  Kent's  Commentaries,  290,  note  a,  5th 
edition.  The  first  says:  **  In  general  an  express  authority  is  not  indispensable 
to  cojfer  upon  a  corporation  the  right  to  borrow  money,  to  deal  on  credit,  or 
become  drawer,  endorser,  or  acceptor  of  a  bill  of  exchange,  or  to  be- 
come party  to  any  other  negotiable  paper.  It  is  sufficient,  if  it  be  hnplied  as 
the  usual  and  proper  means  to  accomplish  the  purpose  of  the  charter.'*^  The 
second  says  that,  **  all  corporations,  whether  public  or  private,  may  issue  nego- 
tiable paper  for  a  debt  contracted  in  the  course  of  its  proper  business." 

Deferring  for  a  moment  the  consideration  of  these  authorities,  but  bearing  in 
mind  the  positive  limitation  contained  in  each,  it  is  necessary  to  enquire  into  the 
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Louisiana     questioD  of  fact,  whether  the  plaintiffs  be  hund  fide  hoUen  of  a  negotiable  in- 

^  ^,   ^       Btrnment,  without  notice.     That  the  bank  bonght  the  bonds  for  a  fair  price,  and 

OaLBANs   Na-  (hat  their  purchase  was  a  regular  business  transaction,  is  conceded.    But  io 
viGATioM  Com-   ,,,r,.,.  i_  j.t 

FAAY.        the  body  of  the  bonds,  in  a  separate  sentence,  are  written  these  words :  **  la 

conformity  with  resolutions  of  the  City  Council  of  said  Municipality^  hcarmg  dates 

on  the  29^  July  and  bth  August  lastJ*^ 

It  appears  to  be  settled,  that  express  notice  is  not  necessary  in  order  to 
charge  the  holder  with  what  the  law  considers  to  be  notice  of  any  defect  or 
infirmity  in  the  bill  itself,  so  as  to  let  in  a  defence  against  a  holder  for  value ; 
and  it  is  sufficient  if  the  attending  circumstances  are  of  such  a  positive  and 
pointed  character  as  to  cast  a  shade  on  the  transaction,  and  to  put  the  holder 
on  inquiry.  Lanfear  v.  Blossman^  1  Annual  Reports,  IbG*  Story  on  Bills,  § 
194.  It  would  seem  to  be  evident  and  reasonable  that,  where  the  endorse- 
ment is  by  an  agent  and  a  person  not  acting  in  his  own  right,  and  there  is  a 
direct  reference  in  the  bod^  of  the  instiiiment  to  the  procuration  or  authority 
under  which  the  endorsement  is  made^  a  person  who  holds  the  instrument  by 
vutue  of  the  endorsement  is  charged  with  notice  of  the  power  under  which  it 
is  made.  We  must  therefore  consider  the  plaintiffs  cognisant  of  the  resolu- 
tions of  the  city  council  of  the  29th  July,  and  the  5th  of  August,  and  that  the 
right  to  recover  depends  on  the  validity  of  those  resolutions,  and  the  acts  done 
in  virtne  of  them. 

It  is  a  circumstance  which  the  court  cannot  permit  to  pass  without  observa- 
tion that,  no  evidence  was  offered  as  to  the  person  from  whom  the  bank  pur- 
chased the  bonds.  The  important  bearing  which  this  fact  might  have  had  upon 
the  cause  is  obvious ;  for,  if  they  were  taken  from  the  Navigation  Company, 
the  bank  would  be  held  privy  to  the  original  contract ;  and,  in  any  view  of  the 
subject,  the  equity  of  the  case  would  be  strengthened,  if  the  bonds  were  pur- 
chased from  a  stranger  to  it. 

The  defendants  having  put  in  issue  the  bond  fides  of  the  holders  of  the 
bonds,  by  expressly  charging  privity  and  notice  of  the  original  consideration  on 
which  they  were  issued,  the  burthen  of  proof  was  thrown  on  the  holders  under 
the  attendant  circumstances,  and  it  was  incumbent  on  him  to  show  from  whom 
and  for  what  consideration  they  took  them.  Bailey  on  Bills,  350.  Patterson 
v.  Hardacre,  4  Taunton,  114.  Chitty  on  Bills,  639.  The  omission  of  tbie 
fact,  under  the  view  we  have  taken,  has  no  material  effect  on  the  cause. 

III.  This  brings  us  to  the  consideration  of  the  question  upon  which  tlie  dis- 
trict  judge  decided  the  cause,  and  which  has  been  argued  at  bar,  concerning 
the  power  of  the  city  council  to  authorize  the  endorsement  and  guarantee  of 
the  bonds. 

In   the  printed  argument  of  the  counsel  for  plaintifl^  the  proposition  is 
maintained  that,  the  municipality  had  the  power  to  become  accommedatioa 
endorsers,  and  that  the  legislature  itself  had  placed  this  construction  on  its 
powers ;  and  the  various  acts  of  the  legislature  have  been  referred  to,  which 
have  regulated  and  defined,  at  different  periods,  the  powers  of  tlie  city  govern- 
ment of  New  Orleans.    It  is  said  that  the  municipality,  within  its  corporate 
jurisdiction,  has  all  the  powers  which  belonged  to  the  muicipality  of  New  Or- 
leans under  the  french  government,  and  the  cahildo  under  that  of  Spain.     If 
this  were  so,  we  should  conclude  from  the  examination  we  have  been  able  to 
give  to  the  subject,  that  the  fact  would  operate  rather  as  a  restriction  than  aa 
extension  of  the  powers  of  the  municipality,  provided  the  limitations  impoeed 
by  the  french  and  Spanish  laws  were  also  considered;  but  after  the  legisktioB 


NEW  ORLEANS,  MARCH,  1848.  305 


we  have  in  our  Codes  od  the  subject  of  corporations,  the  express  delegation  of    Louisiana 
powers  in  the  original  act  organizing  the  city  government  in  1805,  the   radical  ^ 

change  in  oar  political  system  by  the  transfer  of  Louisiana  from  the  French  Orleans   Na- 
Republic  to  the  United  States,  the  repeal  of  the  laws  of  Spain  in  1828,   and        p^r. 
'  our  settled  jurisprudence  in  relation  the  politica]  corporations  of  the  State,  it 
becomes  useless  to  look  for  the  powers  of  the  municipalities  elsewhere  than  in 
our  Code,  our  legislation,  and  our  jurisprudence. 

But  the  charter,  which  the  act  of  1805  is  called,  is  express  on  this  subject. 
The  thirteenth  section,  under  which  this  extraordinary  pretension  is  claimed, 
provides,  that  the  estates,  whether  real  or  personal,  the  rights,  dues,  debts, 
claims,  or  property  which  heretofore  belonged  to  the  city,  or  was  held  for  its 
use  by  the  Cabildo,  the  municipality  as  existing  under  the  french  government, 
or  by  the  municipality  then  existing,  shall  be  vested  in  the  mayor,  aldermen  and 
inhabitants  of  New  Orleans— ^the  corporation  organized  by  the  act.  But  the 
very  next  section  provides,  that  the  legal  ordinances  of  the  then  existing  muni- 
cipality not  incompatible  with  the  charter,  which  shall  be  in  force  on  the  second 
mooday  of  March  then  next  ensuing,  shall  remain  in  force  until  they  shall  be 
repealed  or  altered,  and  that  all  the  powers  at  present  vested  in  the  mayor  and 
municipality  of  said  city  shall  continue  to  be  vested  in  them  until  said  second 
monday  in  March.  The  former  section  evidently  relates  to  rights  of  property 
and  privileges  incidental  thereto,  and  the  latter  to  political  powers,  which,  after 
the  day  fixed  for  there  duration,  were  superseded  by  the  organization  which 
the  charter  created.  It  remains  to  consider  this  organization,  in  relation  to  the 
power  Qoder  which  the  bonds  of  the  Navigation  Company  were  endorsed  by 
the  officer  of  the  municipality. 

New  Orleans,  the  capital  of  the  provuce  of  Louisiana,  was  a  city  under  the  royal 
governments  of  France  and  Spain,  was  created  a  municipality  under  the  ephe- 
meral dominion  of  the  consulate,  and  received  its  political  organization  from  the 
late  territorial  government  of  Louisiana  in  February,  1805.  The  act  to  incor- 
poraU  the  city  of  New  Orleans,  of  the  17th  of  February  of  that  year,  like  all  the 
statutes  passed  at  the  commencement  of  the  american  government  in  Louisiana 
— to  the  honor  of  their  authors  be  it  said— ^is  a  model  of  legislative  style,  and 
exhibits  its  intendment  with  a  clearness  and  precision  which  renders  it  impossi- 
ble to  be  misunderstood.  It  provides  for  the  civil  government  of  the  City,  and, 
in  general  terms,  confers  powers  of  administration,  and  in  the  various  special 
delegations  of  authority  it  contains,  thereby  excludes  the  idea  of  any  other 
powers  being  granted  than  such  as  the  police  and  the  preservation  of  good 
order  of  the  population  require.  The  powers  to  conduct  the  internal  affairs 
of  the  city  are  ample ;  but  there  is  no  expression  which  confers  any  power 
beyond  this  limit.  It  prescribes  the  duties  of  the  principal  officers,  and  desig-. 
nates  specially  the  objects  for  which  money  may  be  raised  by  taxation,  as  well 
as  the  objects  of  taxation.  The  whole  tenor  of  this  act  is  a  delegation  of 
power  for  purposes  of  municipal  administration,  guarded  by  limitations,  and 
accompanied  by  such  checks  as  experience  had  shown  to  be  wise,  expedient, 
and  even  necessary  for  the  interests  of  those  who  were  to  be  affected  by  it. 

In  section  23,  of  art.  6  of  the  constitution  of  1812,  it  is  provided  that : — 
**  The  citizens  of  the  town  of  New  Orleans  shall  have  the  right  of  appointing 
the  several  public  officers  necessary  ybr  the  administration  and  police  of  the  said 
city,  pursuant  to  the  mode  of  election  which  shall  be  prescribed  by  the  legisla- 
ture, provided  that  the  mayor  and  recorder  shall  be  ineligible  to  a  seat  in  the 
general  assembly."    In  the  act  of  1805,  before  recited,  the  legislature  expressly 
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Louisiana     reserved  to  itself  to  alter  and  amend  the  ckarter,  ae  i^  is  called)  whenever  it 
State  Bank     .    „  .      ,  , 

V.  shall  be  deemed  proper. 

noATiMCou-  '^^^  municipal  administration  of  New  Orleans,  Kke  the  police  jury  in  each 
PAHT.  parish,  formed  one  of  the- subdivisions  of  the  internal  administration  of  the 
State,  and  was  absolutely  under  the  control  of  the  legislature.  The  only 
constitutional  power  which  it  possessed  was,  the  right  of  the  inhabitants  to 
elect  their  public  officers.  The  constitution  of  1645  recognized  this  power. 
By  the  act  of  Manih,  1836)  the  city  was  divided  into  three  municipalities,  and 
each  municipality  was  vested  with  the  rights,  powers  and  privileges  within  its 
limits  which  appertained  to  the  ancient  corporation  of  New  Orleans.  The 
different  acts  of  the  legislature  passed  between  the  year  1805  and  the  division 
of  the  city  in  1^36,  we  shall  notice  when  we  are  examining  the  argument  by 
which  the  claims  of  the  plaintiffs  are  supported. 

The  Orleans  Navigation  Company  was  chartered  by  the  territorial  legislature 
of  Louisiana,  which  then  consisted  of  the  governor  and  legislative  council  of 
the  territory  of  Orleans,  in  July,  1805,  after  the  act  incorporating  the  city  of 
New  Orleans.  Its  object  was  the  improvement  of  the  inland  navigation  of  the 
State — then  a  Territory,  and  its  powers  extended  over  the  whole  State ;  but, 
by  an  act  of  the  3d  March)  1814,  it  was  restricted  in  its  operation  to  the  im- 
provement of  the  internal  navigation  of  the  Island  of  OrUant*  Its  capital  was 
fixed  at  1^200,000. 

The  Navigation  Company  have  a  charter  in  the  proper  legal  sense  of  the 
word,  and,  after  the  act  of  the  legislative  council  had  received  the  ratification  of 
Congress,  there  can  be  no  question  as  to-  its  validity ;  indeed  it  has  been  fre- 
quently recognized  in  our  courts,  and  also  by  the  legislature  of  the  United 
States.  Its  powers  for  itis  legitimate  purpose-^that  of  improving  the  naviga- 
tion, are  most  ample.  It  Mart.  R.  309;  The  State  v.  The  New  Orleans  Navi- 
gation Company^  19  La.  269.  2  Mart.  10,  214.  The  main  object  to  which  the 
operations  of  the  company  was  directed  was  the  opening  of  a  communication 
between  the  waters  of  the  bayou  St.  John  and  the  Mississippi.  Possessing 
the  canal  Carondelet,  Which  terminated  in  the  former,  the  means  of  extending 
the  water  communication  to  the  river  was  afforded  to  the  company  by  the  gov- 
ernment of  the  United  States,  by  granting  permission  to  cut  a  canal  in  the 
middle  of  Canal  street.  AH  this  was  within  the  Fimits  of  the  city ;  and  thus 
we  have  the  two  corporations  with  separate  and  distinct  powers,  and  one  oper- 
ating within  the  territory  and  jurisdiction  of  the  other. 

If  the  acts  before  mentioned  are  perused  with  attention,  it  is  scarcely  possi- 
ble to  mistake  the  well  defined  purpose  of  the  law  giver.  One  was  a  defegation 
of  authority  to  conduct  tte  administration  of  a  city,  and  the  other  a  charter  to 
improve  the  water  communication  within  its  limits,  each  as  separate  and  distinct 
from  the  other  as  it  well  could  be.  And  that  there  should  remain  no  possible 
doubt  as  to  the  intendment  of  each  act,  a  provision  is  made  in  the  charter  of  the 
Navigation  Company  for  an  union  of  interest  between  the  city  and  the  com- 
pany in  a  certain  contingency.  Section  14th  of  the  charter  provides  that, 
**  one  hundred  shares  in  said  corporation  shall  be  reserved  for  the  Bank  of 
Louisiana,  and  one  hundred  other  shares  for  the  city  of  New  Orleans,  provided 
that  snid  bank  and  said  city  shall  signify  their  wish  to  subscribe  for  the  stock, 
within  six  months  from  the  passing  of  this  act."  This  authorized  connection 
oi  the  city  with  the  Navigation  Company  by  the  permission  given  of  becoming 
a  stockholder  for  a  limited  number  of  shares,  is  mentioned  as  an  argument  rn 
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favor  of  the  plaintiSf  view  of  the  powen  of  the  miinicipality  so  &r  as  cooeerns     Lovisura 
the  Navigation  Company ;  1>at  if  it  may  be  considered  as  of  any  effect  in  the  ,,. 

way  of  UliMtration  or  argtnnent,  it  certaioly  tends  to  confirm  the  very  reverse.  Orlbam  Na- 
It  shows  that  the  relations  of  the  two  corporations,  so  far  from  being  left  to  part. 
implication,  or  to  the  discretion  of  the  administrators  of  those  bodies,  were  fixed 
by  positive  law ;  and,  on  examiniog  the  charters  of  several  companies  which 
have  an  operation  within  the  limits  of  the  city,  the  relations  of  the  corporation 
of  New  Orleans  with  each,  have  been  determined  by  positive  enactment,  and 
restricted  by  limitations,  which  constitute  special  delegations  of  power  for 
distinct  objects  in  which  the  citizens  of  New  0/leans  were  supposed  to  have 
an  interest. 

To  cite  those  cases  which  happen  to  .be  within  our  own  recollection,  we  find 
the  legislature  uniform  in  the  sense  we  have  stated.  In  1832,  when  the  Com- 
mercial Bank  was  chartered  for  the  dbject  of  securing  a  supply  of  water  to  the 
city,  there  is  an  express  authority  for  the  corporation  of  New  Orleans  to  sub- 
scribe for  a  certain  amount  of  stock.  Laws  of  1832,  p.  160.  In  the  charter 
of  the  Gas  Bank,  which  was  given  for  the  purpose  of  lighting  the  city  with 
gas,  and  in  thatof  the  Draining  Company  established  for  draining  the  swamps  in 
the  rear  of  the  city,  express  provision  is  made  to  the  same  eflfect.  Laws  of 
1835,  pp.  70,  97.  The  rights  of  the  city  in  the  railways  terminating  within  its 
limits  are  also  expressly  provided  for,  in  the  charters  of  these  companies. 
Laws  of  1835,  pp.  8,  91.  Charters  of  Nashville  and  CarroUton  Railroad  Com- 
panies. See  also  charter  of  Lake  Borgne  Navigation  Company.  Laws  of  1837, 
p.  42.  The  only  just  inference  from  this  legislation  is  that,  the  relations  of 
the  corporation  of  the  city  with  companies  operating  within  its  limits  are  estab- 
lished and  regulated  by  express  grants  of  powers,  and  it  is  not  consistent  with 
that  legislation  to  infer  them  by  implication. 

Having  these  corporate  parties  before  us  we  .proceed  to  state  the  present 
case,  which  cannot  be  properly  understood  without  keeping  in  view  the  distinct 
and  substantive  character  of  each. 

The  resolutions  of  the  council  of  the  municipality  nominated  in  the  bonds, 
and  by  virtue  of  which  tliey  were  issued,  authorized  the  mayor  to  endorse 
and  guaranty,  in  the  name  of  the  municipality,  bonds  to  the  amount  of  $400,000, 
to  be  issued  by  the  Navigation  Company  in  such  sums  as  the  company 
may  deem  proper,  and  payable  at  certain  terms  from  five  to  thirty-five  years, 
bearing  an  interest  at  six  per  cent  per  annum.  On  the  21st  of  October,  1836» 
two  hundred  bonds  of  the  Navigation  Company  of  ^00  each,  were  endorsed 
and  guarantied  under  these  resolutions,  eighty  of  them  were  payable  in  1861, 
and  one  hundred  and  twenty  in  1866 ;  they  bore  interest  at  six  per  cent,  the 
interest  being  payable  semi-annually.  To  secure  the  payment  of  the  bonds  by 
the  company,  and  also  the  performance  of  its  obligations  assumed  towards  the 
municipality,  a  mortgage  was  given  to  the  latter  on  all  the  real  property  of  the 
company,  its  franchises,  and  privileges  under  its  charter. 

The  object  of  the  endorsements  as  disclosed  by  the  resolution  of  the 
29th  of  July,  appears  to  have  been  the  employment  of  the  proceeds  of 
the  bonds  of  the  company  in  the  united  interests  of  the  company  and 
the  municipality,  in  advancing  the  commercial  prosperity  of  the  sec- 
tion of  the  municipality  in  which  the  basin  and  Canal  Carondelet  are 
located ;  and,  as  deckred  by  the  resolution  of  the  5th  of  August,  the  object 
was,  the  improving  the  navigation  of  the  canal,  and  the  making  new  works  of 
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LouTsiAKA     the  same  natare  within  the  jorisdiction  of  the  manicipatity.    There  are  alao, 
9.  yarious  other  matters  in  the  resolutions  and  contract  between  the  mnnicipality 

Oblbans    Na-  and  the  company  which  we  have  not  stated « inasmuch  as  they  do  not  affect  ma- 
FAHT.        terially  the  subject  under  consideration. 

The  validity  of  these  ordinancest  and  the  binding  effect  of  the  acts  of  the 
government  of  the  mnnicipality  under  them,  are  maintained  by  the  counsel  for 
the  plaintiffs  both  as  to  their  object  and  purpose,  as  well  as  the  form  in  which 
the  object  is  to  be  carried  out  and  executed ;  the  counsel  for  the  municipality 
contending  that  the  ordinances,  both  as  to  purpose  and  form,  are  void  and  of  no 
effect,  in  consequence  of  the  want  of  authority  in  the  government  of  the  ma- 
nicipality  to  enact  them,  and  that  the  municipality  is  not  bound  by  the  acts  of 
Hb  officers  under  them. 

In  relation  to  the  powers  of  political  corporations,  the  provisions  of  our  Code 
leave  no  room  for  doubt.  That  the  powers  of  those  charged  with  the  local 
government  of  the  internal  divisions  of  the  State  are  merely  administrative,  ex- 
cept in  cases  in  which  express  authority  is  given  by  law,  is  a  proposition  which 
must  command  universal  assent  from  those  who  understend  our  political  system ; 
that  the  same  rule  applies  to  cities  and  towns,  mutatis  mutandist  is  equally  self- 
evident. 

Political  corporations,  says  the  Code,  **  are  those  which  have  principally  for 
their  object  the  administration  of  a  portion  of  the  State,  and  to  whom  a  part  of 
the  powers  of  government  is  delegated  to  thai  effect.**  Art.  420.  **The  officers 
of  corporations,  by  contracting,  bind  the  corporations  to  which  they  belong  in 
such  things  as  do  not  exceed  the  limits  of  the  administration  which  is  entrusted 
to  them ;  their  act  is  supposed  to  be  the  act  of  the  corporation."  Art.  430. 
**  It  becomes  necessary  for  every  corporation  to  appoint  some  of  its  members  to 
whom  the  direction  and  care  of  its  affairs  is  to  be  entrusted,  under  the  name  of 
mayor,  president,  syndics,  directors  or  others,  according  to  the  statutes  and 
qualities  of  such  corporation."  Art.  429.  **  If  the  powers  of  the  officers  of  cor- 
porations have  not  been  expressly  determined,  they  are  regulated  in  the  same 
manner  as  those  of  other  agents."    Art.  430. 

The  idea  of  an  unlimited  power  on  the  part  of  the  municipal  agent  over  the 
property,  capital  and  labor  of  the  constituent,  is  repugnant  to  all  sound  prin- 
ciples of  civil  government,  and  has  neither  the  authority  of  precedent  or  reason 
to  support  it.  The  trust  exercised  by  him  is,  under  our  laws,  a  mandate 
in  its  simplest  form,  and  its  proper  execution  is  within  the  reach  of  every  citi- 
zen of  ordinary  information,  under  the  direction  of  common  sense  and  upright 
intentions.  By  far  the  greater  portion  of  the  self-government  of  this  people  is 
the  practical  working  and  result  of  this  principle.  The  government  of  coun- 
ties and  towns  of  the  different  States  constitute  a  material  and  most  important 
part  of  our  political  organization,  and  the  successful  operation  of  the  system 
shows  how  thoroughly  it  is  understood,  and  that  the  unlearned  as  well  as  the 
learned,  under  a  conscientious  consideration  of  the  public  interests  and  within 
the  limited  circle  of  delegated  powers,  can  ensure  to  those  with  whose  affairs 
they  are  entrusted  peace,  order,  and  good  government.  The  provisions  of  onr 
own  Code  are  so  ample  and  so  positive  on  these  subjects,  that  it  might  be  un- 
necessary to  pursue  our  enquiries  furtljer ;  but  in  point  of  fact  those  provisions 
are  the  exponents  of  the  law  of  corporations  as  it  must  exist  in  every  well  or- 
ganized community  under  free  institutions,  and  as  it  is  understood  throughout 
the  Union. 

The  roman  law  considered  communities  whose  interests  were  committed  to 
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the  charge  of  administrators,  as  entitled  to  the  rights  of  minors.     Mackeldey,      Louisiana 
Droit  Romain,    §143.     Domat,  lib.  2,  tit.  3,  sec.  3,  §3,  4.     Id.  sec.    2,  §5.  «. 

Communities  have  a  power  of  naming  magistrates,   directors  and   other  ad-  Orleawi    Na- 
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ministrators,  who  may  represent  the  whole  community,  and  whose  resolutions  tasi. 
may  oblige  them  in  such  particular  matters  as  these  administrators  are  properly 
authorized  to  transact  by  their  charter,  or  by  the  powers  granted  to  them  by  the 
commanity.  Erskines'  Institutes  of  the  Law  of  Scotland,  book  1,  tit.  vii,  §64, 
p.  191.  The  chief  purpose  of  the  institution  (municipal  corporations)  is  to 
regulate  the  internal  affairs  of  the  place.  They  are,  by  the  common  law,  vest- 
ed with  the  power  of  making  ordinances  or  by-laws,  for  the  government  of  all 
thoffe  who  live  there.     Willcoxon  Municipal  Corporations,  p.  17. 

A  municipal  corporation  has,  at  common  law,  few  powers  beyond  those  of 
electing,  governing  and  removing  its  members,  and  regulating  its  franchises  and 
property.  Id.  §769.  And  where  a  statute  invests  a  municipal  body  with  pow- 
ers contrary  to  the  general  rules  of  law,  they  must  be  granted  in  clear  and  un- 
ambiguous words ;  they  will  not  be  implied  or  presumed,  and  they  must  be  ex- 
ercised according  to  the  strict  interpretation  of  the  grant.  Id.  §12,  p.  26. 
JS^k  V.  Norvill  and  BulUr^  1  D.  and  East,  124.  In  the  case  of  Dartmouth 
College  V.  Woodward,  the  Supreme  Court  of  the  Qnited  States  say :  '*A  cor- 
poration being  the  creature  of  the  law,  possesses  only  the  powers  conferred 
on  it  by  the  charter  creating  it,  either  expressly  eras  incidental  to  its  existence. 
These  are  such  as  were  supposed  by  the  legislative  power  to  be  best  calcula- 
ted to  effect  the  object  for  which  it  was  created."  4  Wheaton,  636.  See 
also  SUUon  v.  Kempton^  13  Mass.  272.    Bmsey  v.  Gilmoren  3d  Greenleaf,  196. 

It  is  contended  in  argument  that  the  municipality  has  a  substantive  power  to 
make  canals  throughout  its  limits,  which  was  conferred  by  the  16th  section  of  the 
act  of  1805,  which  provides  that  it  should  be  lawful  for  the  mayor  and  city  council 
**to  cause  common  sewers,  drains,  canaUt  pavements,  and  bridges  to  be  built  and 
constructed  in  every  part  of  the  said  city,"  5cc.  In  that  portion  of  Louisiana 
which  forms  the  island  of  Orleans  every  plantation  had  its  canals,  and  the  use 
of  the  term  in  that  section  evidently  indicates  its  object,  and  carries  with  it  its 
just  limitation.  Its  evident  meaning  is,  canals  for  the  purpose  of  draining.  Any 
other  interpretation  cannot  be  reconciled  with  the  plain  acceptation  of  the  whole 
sentence ;  and  all  doubt  as  to  the  intention  of  the  legislator  is  removed  by  the 
gnint  of  the  right  of  making  canals  for  purposes  of  navigation,  made  the  same 
year,  as  we  have  seen,  to  the  Navigation  Company. 

It  is  urged  in  argument  that,  the  object  intended  to  be  attained  by  the  en- 
dorsement of  the  bonds  was  a  legitimate  one  and  within  the  powers  of  the 
council  of  the  municipality ;  that,  for  this  object,  having  a  right  to  expend  the 
funds  of  the  municipality  directly^  the  council  had  an  equal  right  to  secure  the 
same  ohjectindirecilyj  by  assisting  the  navigation  company  in  doing  it :  that  instead 
of  expending  money  it  could  lend  its  credit,  particularly  as  security  then  con- 
sidered ample  was  taken  to  indemnify  the  municipality  against  loss.  It  can 
hardly  be  maintained  as  a  legal  proposition  that,  for  every  act  for  which  an 
agent  may  expend  money  for  his  principal,  he  can  bind  his  principal  in  a  con- 
tract of  suretyship.  The  two  things  are  so  different,  that  it  is  difficult  on  legal 
principles  to  establish  any  thing  like  an  approximation  between  them.  The  in- 
vestment or  expenditure  of  money,  and  the  loaning  of  the  credit  of  the  prin- 
cipal under  the  law  of  mandate,  are  not  governed  by  the  same  rules.  The 
power  of  the  agent  as  to  the  former  may  be  implied  and  incidental,  but  in  rela^ 
tion  to  the  latter  the  power  must  be  special,  or  necessarily  implied  from  the 
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Louisiana  nature  of  the  mandate.  Why  was  security  taken  in  this  ease?  Becanse,  by 
^  the  vety  character  of  the  contract  and  the  nature  of  the  business,  the  mu- 

Orleans  Na-  nicipality  would  be  exposed  to  loss,  which  there  was  a  necessity  for  pro?iding 
rAA r.  against.  A  recent  work  on  this  subject  says :  *<  Le  minenr  ou  ses  ayunts-canse 
pourront  toujonrs  demander  Tannulation  du  cautionnement  qu'il  a  consenti  pen- 
dant sa  minority,  car  c'eat  un  aote  qui  coinporte  lesion  par  sa  nature  indme.*' 
Poncet,  dn  Cautionnement.  Suretyship  is  a  contract  which  carries  with  it 
lesion  by  its  very  nature. 

The  open  and  direct  appropriation  and  expenditure  of  money  by  the  officers 
of  a  municipal  corporation,  has  nothing  in  it  in  conmion  widi  the  contingent 
and  Jong  enduring  jcontraet  of  sure^ship.  One  is  a  necessary  function  of  ad- 
niinistraticHi,  aod  we  have  not  been  furaisfaed  with  any  authority,  of  doctrine  or 
precedent,  to  iadnee  us  to  withhold  our  convictions  that  the  other  is  not  within 
its  limits.  Certainly  there  is  nothing  in  this  case  which  aflfords  a  reasonable  pre- 
text for  engaging  in  soch  a  contract,  nor  is  stronger  evidenee  required  of  the 
extreme  danger  and  impolicy,  to  say  nothing  else,  of  the  conduct  of  those  in 
charge  of  Che  affairs  of  the  municipality,  in  agreeing  to  Joan  the  credit  of  the 
municipality  to  a  company,  for  double  the  amount  of  its  capital,  which  in  most 
prosperous  times  and  under  a  most  advantageous  charter,  had  already  shown 
itself  incompetent  to  BitAin  the  ends  of  its  institution,  end  thus  expose  that 
credit  to  the  contingencies  of  an  administration  over  which  they  had  virtually 
no  control,  and  which  the  constituency  find  tax  payer  had  no  voice  in  ap- 
pointing. 

To  say  that  this  securityshlp  is  an  act  of  administration  in  any  sound  legal 
sense,  is  an  abuse  of  terms.  Nor  is  it  a  necessary  means  of  exercising  any 
recognized  power ;  nor  is  it  usual,  for  on  this  point  we  have  no  evidence,  and  it 
is  the  first  time  we  have  ever  heard  of  a  parallel  act  on  the  part  of  the  govern- 
ment of  a  municipal  corporation ;  nor  was  it  contracted  in  the  proper  course  of 
the  business  of  the  corporation.  The  case  is  within  none  of  the  exceptions 
mentioned  in  the  authorities  quoted  from  Kent,  and  AngeU  and  Ames  on  Cor- 
porations.    Story  on  Agency,  §  59  etseq. 

But  the  question  is  not  in  this  case,  as  to  the  power  to  bind  the  municipality 
by  becoming  a  party  to  a  promissory  note.  The  plaintiffs  are  not  in  a  situation 
in  which  they  can  stand  on  their  rights  as  the  holders  of  a  promissory  note 
without  notice,  but  they  are  before  us  with  no  greater  rights  than  the  parties  to 
the  original  contract  had.  The  validity  of  the  ordinances  of  July  and  August. 
1836,  under  which  the  bonds  were  issued  and  to  which  they  expressly  refer, 
and  not  the  power  of  the  cor|>oration  to  become  a  party  endorser  to  the  bond, 
is  the  test  of  this  case. 

Article  430  of  the  Code  before  cited,  established  a  principle  imperative  in 
its  application  to  acts  of  mandatories  of  corporations ;  they  bind  their  princi- 
pals only  when  they  do  not  exceed  the  limits  of  their  administration.  There 
is  no  express  authority  given  to  the  officers  of  municipal  corporations  to  make 
the  contract  of  suretyship,  nor  is  there  any  general  authority  from  which  the 
power  to  enter  into  an  engagement  like  this  can  be  implied,  or  even  fiiirly  de- 
duced, under  the  plea  of  usage,  necessity,  or  convenience,  or  any  reasonablo 
compatibility  with  the  public  interests.  Article  430  of  the  Code  provides  that, 
where  the  powers  of  the  officers  have  not  been  expressly  determined  they  are 
regulated  in  the  same  manner  as  those  of  other  agents.  The  power  to  bind  a 
principal  to  a  contract  like  this,  must  be  exprtts  and  special ;  these  are  the 
words  of  article  29S6  applied  to  the  authority  of  an  agent  to  draw,  or  endorse* 
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billB  of  exchange  or  promissory  notes.    The  ordinances  therefore  exceeded  ^"^'"^''^ 
the  power  of  those  entrusted  with  the  administration  of  the  affairs  of  the  mu-  9, 

Dicipality,  for  the  bonds  are  nothing  but  promissory  notes,  to  which  the  endorse-  yiJ^J^^jJ  q^J^I 
ment  of  the  municipality  was  to  give  currency.  paky. 

If,  under  our  positive  legislation,  this  act  be  considered  as  within  the  legiti- 
mate power  of  the  government  of  a  municipal  corporation,  it  will  be  difficult  to 
find  an  act  which  would  be  without  it,  and  vain  would  be  the  restrictions  and 
limitations  which  the  law  imposes  on  public  servants,  whose  control  over  the 
property  and  labor  of  those  who  appoint  them  would  be  absolute  and  without 
bounds.  We  do  not  understand  that  the  fortunes  of  the  citizen  are  thus  at  the 
mercy  of  those  who  are  accidentally  in  the  possession  of  administrative  autho- 
rity, limited  and  ephemeral ;  nor  that  such  a  state  of  things  can  exist  under  our 
institutions  under  which  office  does  not  confer  omnipotency,  and  the  laws  alone 
are  supreme,  and  under  their  €egis  minorities  must  always  find  protection  from 
the  arbitrary  caprices  of  power. 

Such  being  our  conclusions  as  to  the  laMrfulness  of  the  means  employed,  let 
us  examine  whether  the  plaintiffs*  claims  are  strengthened  by  the  legitimacy  of 
the  objects  to  be  effected  by  the  resolutions  as  avowed  and  set  forth  therein. 
Taking  the  professed  object  of  the  contract  to  be,  as  cited  in  the  printed  argu- 
ment of  the  counsel  for  the  plaintiffs,  for  the  benefit  of  the  Navigation  Compa- 
ny and  the  municipality,  and  in  order  to  cause  commerce  to  flourish  in  that 
part  of  the  municipality  in  which  the  canal  and  basin  are  located,  or  to  be  the 
carrying  into  more  extensive  operation  the  objects  provided  for  in  the  charter 
of  the  company,  there  are  certain  obvious  objections  to  the  exercise  of  the 
power  which  result  from  the  exposition  before  given  of  the  legislation  concern- 
ing corporations,  and  particularly  that  which  is  relevant  to  the  municipality  and 
the  city  of  New  Orleans  under  its  former  limits:  I.  No  such  power  is  given 
in  any  of  the  statutes  concerning  the  city  government.  2.  The  express  and 
limited  powers  granted  can  be  held,  by  no  reasonable  construction  or  inference, 
to  imply  any  such  power.  3*  Nor  can  it  be  impFied  from  the  provisions  of  the 
Code  concerning  municipal  corporations.  4.  The  legislature  has  fixed  and 
established  by  law  the  relations  which  the  municipal  government  is  permitted 
to  have  with  the  several  corporations  operating  within  the  territory  of  the  city. 

5.  The  legislature  has,  by  special  provision  in  the  charter  of  the  Navigation 
Company,  determined  the  interest  and  relations  of  the  city  in  respect  to  it. 

6.  It  is  not  within  any  recognized  power  of  mtmicipal  administration.  7.  The 
selection  of  the  locale  in  which  commerce  is  to  be  caused  to  prosper  by  the 
loan  of  the  credit  of  the  corporation,  is  not  within  the  legitimate  functions  of 
municipal  administration ;  under  our  theory  of  self-government,  that  object  is 
held  to  be  best  promoted  by  being  left  to  the  enterprize  and  competition  of  the 
citizens.  8.  The  argument  by  which  the  power  is  sought  to  be  maintained 
proves  too  much :  it  would  equally  prove  the  right  of  the  city  council  to  bind 
the  property  of  the  constituency,  by  endorsing  the  bills  of  an  individual.  The 
commercial  prosperity  of  a  particular  quarter  of  the  city  would  be  certainly, 
for  a  time,  promoted,  by  the  establishment  therein  of  thrifty  and  enterprizing 
merchants  and  extensive  warehouses ;  but  can  it  be  seriously  contended  that 
a  municipal  administration  has,  or  ever  had,  the  anthori^  to  loan  its  credit  to 
&vor  that  object. 

The  idea  that  the  draining  of  the  rear  of  the  city  was  an  object  to  be  at- 
tained by  the  agreement  with  the  Navigation  Company,  is  evidently  an  after- 
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Louisiana  thought.  As  an  argument  it  is  suicidal,  as  it  repels  the  aTowed  purpose  of  the 
State  Bank  or(]iQQQQeg — (lie  improvement  of  the  navigation  of  the  canal  and  bayou  St. 
Orleans  Na*  John. 

^^^^  PiLNT.  ^  ^^  '^  ^^^^  ^^^  ^^®  legislature  considered  that  the  municipalities  had  the  power 
to  become  accommodation  endorsers,  and  this  is  inferred  from  the  act  of  1839. 
It  is  unnecessaiy  to  comment  on  this  act,  as  it  provided  that  the  loans  or  emis- 
sion of  bonds  of  the  municipalities,  now  authorized  by  ordinances  or  resolutions, 
shall  not  be  affected  by  any  of  the  provisions  contained  in  it.  Act  of  1839,  p. 
96.  Nothing  can  be  clearer  than  that  it  was  the  recorded  intention  of  the 
legislature,  to  leave  the  subjects  of  the  proviso  untouched,  and  resting  on  their 
validity  and  binding  force  alone.  The  cases  referred  to  of  The  Municipality 
v.  The  Theatre  Company  and  McDonogh  contain  notliing  which  conflicts 
with  any  portion  of  this  opinion ;  on  the  contrary,  we  consider  the  general 
reasoning  of  the  court  in  both  cases  to  be  in  affirmance  of  it. 

In  a  suit  instituted  by  the  bank  against  the  municipality  on  a  number  of  divi- 
dend warrants  which  fell  due  before  those  now  sued  on,  but  which  were  ap- 
pended to  tjiie  identical  bonds  discounted  by  thebank,  a  judgment  was  rendered 
in  favor  of  the  plaintiifs  for  the  sum  of  $3,400f  which  was  signed  on  the  5th  of 
March,  1840.  Under  this  judgment,  and  for  that  amount,  and  for  other  arrears 
of  interest  which  it  afterwards  paid  on  the  bonds,  the  municipality  caused  to 
be  seized  and  sold  the  property  mortgaged,  and  became  the  purchaser.  The 
sale  produced  a  larger  sum  than  was  due  to  the  municipality.  This  judgment, 
and  the  satisfaction  of  it  by  the  defendants,  is  charged  in  the  petition,  and  is 
held  in  the  argument  of  counsel,  as  repelling  or  precluding  the  defence  set  up 
in  this  suit.  If  this  judgment  has  any  effect  in  this  suit  it  must  be  as  res  ju- 
dicata. The  enquiry  is,  therefore,  whether  the  thing  demanded  is  the  same  ia 
both  suits,  and  whether  they  are  founded  on  the  same  cause  of  action.  The 
first  suit  was  for  interest,  and  the  present  suit  is  for  interest  subsequently  failing 
due  on  the  same  obligations.  The  series  of  bonds  held  by  the  plaintiffs  was 
not  payable  until  twenty-five  and  thirty  years  after  date,  and  the  interest  of  six 
per  cent  was  payable  semi-annually.  The  bonds,  as  we  have  seen,  were  of 
$500  each,  and  the  dividend  warrants  were,  in  the  margin,  numbered,  and  for 
$15  each,  and  in  such  a  form  as  to  be  separated  from  the  bond  without  injury 
to  it,  and  bearing  the  signature  of  the  officers  of  the  Navigation  Company, 
who  signed  the  bond.  It  is  obvious  then  in  this  contract,  or  rather  in  each 
bond,  that  the  interest  was  not  merely  an  accessory  to  the  principal  debt  but  a 
substantive  part  of  it,  and  constituted  a  main  portion  of  the  value  of  the  bond 
itself,  as  well  as  a  principal  inducement  of  its  purchase  by  the  plaintiffs. 

The  text  of  the  roman  law.  Si  in  judicio  actum  sit,  usuraeque  soke  petitss  sint, 
non  verendum  ne  noceat  rei  judicata  exceptio.  L.  25,  ff.  de  Excep.  Rei 
Judicata,  is  founded  upon  the  fact  that  it  by  no  means  follows  that,  because  the 
interest  is  not  due  the  capital  is  not  due.  The  conti'act  for  interest  has  often 
conditions,  independent  of  the  original  contract.  It  may  not  have  been  stipa- 
lated,  nor  at  tbe  rate  sued  for,  it  may  have  been  paid,  been  remitted,  or  pre- 
scribed ;  and  it  is  clear  that,  as  a  general  rule,  a  judgment  in  a  suit  for  interest, 
particularly  when  evidenced  by  a  distinct  obligation,  is  not  res  judicata.  But 
if,  in  a  suit  for  interest,  the  validity  of  the  original  contract  itself  is  adjudicated 
upon,  or  in  a  suit  on  a  portion  of  a  contract  which  the  parties  may  have  divided, 
on  the  principles  laid  down  in  the  case  of  Morton  v.  Packwood,  ante  p. 
167,   we   should    incline    to    the  opinion  that  the  judgment  in  such  cases 
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would  be  conclusive  between  the  Bame  parties.    We  understand  such  to  be  the     Loukuna 
jurisprudence  of  the  civil  law.  Btate^baick 

To  constitute  the  thing  adjudged  according  to  the  roman  jurisconsults  in  Orliaks  Na- 
material  things,  idem  eorptUt  quantiias  tadem,  were  required,  and  in  incorporeal  paivy. 
things,  idem  jus.  And  the  requisite  for  the  res  judicata^  ut  sit  eadem  res^  was 
not  taken  in  its  literal  meaning,  but  was  understood  in  its  more  enlarged  sense, 
on  principles  of  public  convenience.  Pothier  on  Obligations,  part  4,  ch.  3,  §  3, 
art.  4,  no.  44.  Duraoton,  vol.  13,  nos.  464,  469.  Pothier.  vol.  10«  §  144. 
Accordingly  a  judgment  on  eue  yearns  arrearages  of  a  rente  was  held  to  be  con- 
clusive as  to  arrearages  of  subsequent  years,  when  the  case  had  been  decided 
on  the  validity  of  the  contract.  Journal  due  Palais,  vol.  2,  p.  246,  year  1843. 
In  the  case  of  Thevenin  and  Julian,  the  Court  of  Cassation  held,  that  in  an  action 
on  a  part  of  a  debt,  which  was  payable  in  portions  of  one-fourth,  a  judgment 
on  the  first  fourth  was  conclusive  as  to  the  balance  of  the  debt — the  nullity  of 
the  obligation  having  been  pleaded.  DailoE,  31,  1*  25.  Sirey,  31,  1,  41. 
But  where  a  case  goes  off  on  some  matter  of  form,  or  some  technical  defect* 
it  is  obvious  that  the  fact  itself  negatives  the  idea  that  the  causes  of  action  or 
defence  were  the  same,  or  that  the  adjudication  was  bad  on  the  contract;  and 
a  case  so  terraiiiated  does  not  in  any  sense  form  res  judicata  in  another  suit,  in 
which  the  original  cause  of  action  is  in  controversy.  Hughes  v.  Blakt,  I 
Mason,  515. 

In  the  case  in  which  the  judgment  pleaded  was  rendered,  the  same  question 
was  raised  and  argued  by  counsel,  but  the  judge,  though  he  evidently  considered 
the  law  to  be  with  the  defendants,  and  gave  his  intimation  strongly  to  that 
effect,  in  his  written  opinion,  did  not  feel  himself  authorized  to  give  the  muni- 
cipality the  benefit  of  it,  because  the  matter  of  defence  was  not  specially 
pleaded,  and  condemned  the  defendanto.  From  this  judgment  no  appeal  was 
taken,  and  this  defence  never  was  adjudicated  upon. 

If  we  found  that  this  judgment  was  under  our  jurisprudence  res  judicatat 
we  should  have  held  the  defendants  to  it  with  all  its  consequences.  The  law 
in  this  respect  makes  no  distinction  between  corporations  aad  natural  persons. 
The  minor  himself  when  represented  is  equally  bound  by  the  authonty  of  the 
thing  adjudged,  the  sanction  of  which  is  founded  in  the  safety  of  society  itself. 
Status  reipublicae  maxima  judicatis  rebus  continetur.  Cicero  pro  6ylla.  But 
we  do  not  consider  the  judgment  as  forming  res  judicata,  nor  that  the  muni- 
cipality is  precluded  from  making  this  defence  by  having  satisfied  it,  nor  by  the 
acts  of  their  agents,  which  the  counsel  consider  as  an  estoppel.  All  argumenta 
by  which  this  view  of  the  subject  is  supported  have  for  their  foundation  the 
doctrine  of  ratification,  as  existing  between  principal  and  agent. 

On  all  o'her  questions  presented  by  this  case,  we  have,  from  the  beginning, 
been  unanimous.  But  on  that,  whether  the  doctrine  of  ratification  is  appli- 
cable to  a  case  like  this,  we  have  long  differed.  Deeming  this  case  a  hard  one 
upon  the  plaintiffs,  we  have  all  felt  anxious  to  give  effect  to  their  claim  ;  but  we 
have  been  unable  to  find  any  authority  that  sustams  it,  and  we  have  reluctantly 
come  to  the  conclusion  that,  as  this  contract  has  r^ever  inured  to  the  benefit  of 
the  corporation,  it  could  not  have  been  ratified,  either  expressly  or  tacitly,  and 
the  political  body  cannot  be  made  responsible  for  it. 

As  stated  by  the  court  in  the  case  of  Egerton  v.  Municipality  No,  Three,  1 
Ann.  R.  435,  the  city  of  New  Orleans  is  made  by  the  constitution  of  the  State 
one  of  the  permanent  functionaries  of  government ;  and  the  laws  by  which  it 
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L0UISIA114     it  orgftDized  are  eminently  laws  for  the  preflerration  of  public  order,  from  th« 

^^',  ^       force  and  obligation  of  which  individuals  cannot  derogate  by  their  cooventioos. 

Oblians   Na-  c.  C.  art.  11.     It  is  the  main  characteristic  of  laws  of  that  description  that, 

TiSATios  Com-  ,    .        .  ,    .        ^   ,  ,     ,  ....  ^..  t        c 

PAST.        contracts  made  m  violation  of  them  are  absolute  nullities,  net  susceptible  01 

ratification.  Laws  for  the  preservation  of  public  order,  says  Dunod,  resist  per- 
petually and  by  themselves  to  the  contracts  they  prohibit,  and  reduce  them  to 
naked  facts,  which  can  be  neither  confirmed-  nor  authorized,  and  from  which 
accraes  no  right,  no  action,  do  exception.  7  TouUier,  no.  553.  8  Toullier, 
BO.  5l5i   -Dunod,  Prescription,  part  1,  ch.  8<  p.  47. 

If  by  the  acts  of  the  municipality  an  obligation  has  been  created  on  its  part 

towards  the  Navigation  Company  ex  aqtu)  ei  bono,  the  plaintiflTs,  as  creditors 

ef  the  company,  may  indirectly  have  the  benefit  of  it;  but  to  what  extent  we 

*  have  not  the  means  before  us  of  determining.     We  can  only  decide  that  thej 

do  not  establish  a  right  in  the  plaintiffs  to  recover  in  this  case. 

In  conclusion.-  we  consider  that  the  municipal  authority,  in  passing  tho 
ordinances  before  us,  transcended  the  powers  vested  by  law  in  the  council ; 
that,  even  admitting  the  object  of  them,  to  wit,  the  improvement  of  Ih^  naviga- 
tion of  the  bayou  anJ  canal  to  have  been  a  legitimate  one,  the  means  adopted 
to  effect  it  were  unlawful,  unnecessary,  not  sanctioned  by  usage,  nor  justified 
by  any  reasonable  interpretation  of  powers  of  administration ;  that  in  fact  and 
in  law  the  object  itself  was  not  within  the  administrative  powers  vested  in  the 
corporation,  and  that  tUe  acts  herein  examined  have  created  no  debt  obligatoiy 
on  the  municipality.  This  is  the  only  act  of  the  kind  on  the  part  of  those  en- 
trusted with  nmuicipal  government,  which,  to  our  knowledge,  has  ever  been 
presented  to  a  court  of  justice.  It  has  no  precedent  to  palliate  it,  and  in  ad- 
hering to  those  land  marks  which  the  law  haa  established  for  the  direction  of 
those  entrusted  with  power  over  the  property  of  the  citizen,  we  see  no  danger 
and  no  injury  to  any  one — nothing  but  justice  for  the  past,  and  security  for  the 
future. 

The  functions  of  the  difiTerent  branches  of  our  State  governments  under 
their  constitutions  have  been  settled  in  the  diflfereot  States,  and  a  jurisprudence 
has  been  formed  in  relation  to  them  which  must  be  considered  as  the  settled 
law  of  the  luiid.  In  reference  to  this  system  we  must  examine  and  construe 
the  charters  of  our  corporations,  and  all  grants  involving  n^unieipal  or  corporate 
powers.  Alchafalaya  Bank  v.  Dawton^  13  La.  497.  A  corporation,  being 
the  creature  of  the  law,  possesses  only  those  powera  which  the  charter  of  its 
creation  confers  upon  it,  either  expressly  or  as  incidental  to  its  very  existence. 
That  corporations  created  by  statute  must  depend  for  their  powera  and  the 
mode  of  exercising  them  upon  the  true  construction  of  the  statute,  may  be 
considered  as  an  established  rule  of  jurisprudence,  settled  by  the  highest  au» 
thority  and  recognized  by  our  own  Code.  Runyan  v.  Lessee  of  Coster  el  a/.. 
14  Patera,  139.     Bank  of  Augusta  v.  Earle,  13  Id.  584. 

Our  duty  is  to  follow  it,  and  to  impress  on  all  those  entrusted  with  municipal 
authority,  the  necessity  of  confining  their  action  wiihin  its  just,  lawful  and 
well  defined  limits— ithe  best  means  of  promoting  the  welfare  and  prosperity  of 
the  constituency,  as  far  as  their  powera  or  responsibility  is  concerned. 

In  this  case  it  must  be  borne  in  mind  that  we  are  adjudicating  on  the  rights 
of  the  original  parlies  to  this  transaction  as  they  are  presented  in  the  record* 
without  reference  to  any  other  interests  than  those  we  are  called  upon  to 
decide. 
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TIm  jodgmeot  of  the  Dittriet  Coart  it  therefore  reToned,  tod  judgiiient  J^;^''^'^ 

reademd  In  &?or  of  the  defeDdantSt  with  cottt  in  both  conitf*  *. 

Oblsami  ICa- 

TtOATION  CoK- 

PAMr. 


TuBNEA  et  al.  V.  Thb  Second  Municipality  of  New 

Orleans. 

The  ordintnee  of  the  conocil  of  the  Second  Monicipality  of  New  Orietne  of  19  Mareh,  183f , 
mathorixingthe  treuarer  of  the  manicipalky  to  employ  peisonB  to  ooliect  tazei.  dtc.  and 
providing  aoompeiMatioifc  therefor  io  the  form  of  oommiasions,  aathorised  iaoh  oommia. 
•iona  to  be  charged  ooly  on  oollectioua  made  by  persona  employed  by  the  treaaorer.  The 
ordinance  did  not  contemplate  the  allowance  of  anch  commiaaiona  to  the  treaaover,  aa  an 
addition  to  hia  aalary. 

APPEAL  from  the  Fourth  District  Conrt  of  New  Orleans,  StrawhHdgt,  L 
Benjamin  and  Micout  for  the  plaintiffs.    R*  Hunt,  for  the  appellants* 
The  judgment  of  the  court  was  pronounced  by 

KosT,  i.  This  is  an  action  brought  by  the  plaintiffs,  as  assignees  of  TAomot 
iS/oo,  late  treasurer  of  Municipality  No.  Two.  The  petition  alleges  that  Slc0 
acted  as  treasurer  from  the  year  1838  to  the  month  of  May,  1846 ;  that,  on  the 
12th  March,  1839,  the  municipality  passed  an  ordinance  by  which  a  coromis« 
sion  of  one  per  cent  was  allowed  to  said  treasurer  in  addition  to  his  regular 
salaiy,  said  commission  to  be  calculated  on  the  amount  of  all  notes  and  moneys 
dae  to  the  said  municipality,  whether  for  paving  banquettes,  ground  rents,  or 
from  other  sources,  and  collected  or  received  by  said  treasurer,  said  compensa* 
tion  being  also  in  addition  to  a  commission  upon  tiazes  collected  ;  that  the  said 
Sloo;  while  acting  as  treasurer,  collected  large  sums  of  money  and  large  amounts 
in  notes  and  bills  due  to  said  municipality^  but,  through  inadvertence,  did  not 
eharge  or  receive  the  commisaions  due  to  him  thereon,  amounting  to  the  sum 
of  96,206  79,  which  the  plaiiitifls  now  claim,  under  nn  assignment  from  him. 
Th«  defendants  filed  a  general  denial,  nnd  afterwards  pleaded  tlie  prescription 
of  three  years.     There  was  judgment  against  them,  and  they  appealed. 

This  case  turns  upon  the  proper  interpretation  of  the  ordinance  under  which 
the  plaintiffs  claim.  Soon  afier  the  division  of  the  city  into  three  municipnli* 
ties,  the  Second  MuaicipaKty  passed  an  ordinance  creating  the  offices  of  comp- 
troller and  treasurer.  Among  the  duties  imposed  on  the  treasurer  by  that 
ordinance  was  that  of  collecting  and  receiving  all  moneys,  notes,  or  other 
evidences  of  debt  due  the  municipaliiy.  It  rendered  him  responsible  for  aU 
deficiencies  that  might  arise  from  neglect,  in  the  revenues  from  taxes  on  real 
estate  and  slaves  and  ground  rents,  either  in  collecting  or  prosecuting  for  the 
same,  and  required  him  to  sign  aU  receipts  for  taxes  and  ground  rents.  Far 
the  performance  of  all  his  duties,  the  twelvth  article  of  the  ordinance  aHowed 
htm  an  anncial  salary  of  $2000.  Tfumcu  Sloo  went  into  office  tinder  that 
ordloance. 

The  primary  object  of  the  ordinance  of  1839  was  evidently  to  authorise  the 
traaanrer  to  employ,  at  the  expence  of  the  municipality,  but  at  his  risk,  such 
peraons  as  be  might  think  proper,  to  assist  him  in  his  collections.  After  grant-* 
iog  him  that  privilege,  the  same  section  of  the  ordinance  proceeds  as  follows : 
The  compensation  for  the  collection  of  taxes  on  real  estate  and  slaves  is  here* 
|>T  fixed  at  two  and  a  half  per  cent,  and  on  reimbursement  of  paving   and  all 
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TuBNiK       Other  collections  not  provided  for  by  existing  ordinances  one  per  cent,  &c.     It 
Second  Mni«i-  ^^^^  i^ot  expressly  say  that  the  treasurer  himself  shall  receive  those  commis- 

ciPALiTY.  sionSf  and  from  this  ambigaity  arises  a  question  which  is  of  frequent  occurrence 
in  the  interpretation  of  statutes,  that  is,  whether  the  latter  part  of  the  section  is 
a  substantive,  independent  clause,  allowing  a  new  compensation  to  the  trea- 
surer for  all  monies  and  dues  of  the  municipality  coming  into  his  hands,  or 
whether  it  is  merely  the  complement  of  the  first  part  of  the  section,  and  as 
such  npplicable  only  to  the  collections  to  be  made  by  the  persons  whom  it  audio- 
rizes  the  treasurer  to  employ ;  or,  in  other  words,  whether  the  words  used  ia 
the  latter  part  of  the  section  should  not  be  understood  ia  a  restricted  seD8» 
and  within  the  meaning  of  the  ordinance.  Dwarris  on  Statutes,  4  Law  Lib. 
'  717,  764.  For  the  purpose  of  ascertaining  the  intention  of  the  city  cooncil 
in  that  respect,  this  ordinance  must  be  construed  with  reference  to  their  othsr 
ordinances  on  the  snme  subject  matter. 

We  have  already  seen  that  the  ordinance  of  1836  made  it  the  duty  of  the 
treasurer  to  collect  all  the  dues  of  the  municipality,  and  that,  for  this  and  all 
other  duties  assigned  to  that  officer,  it  allowed  him  a  fixed  compensation  of 
82,000  a  year.  Within  a  few  weeks  from  the  passage  of  the  ordinnnce  of 
1839,  under  which  the  plaintiffs  claim,  another  ordinance  was  passed  raising  the 
fixed  salary  of  the  treas  rer  from  $2,000  to  $3,000  a  year.  This  appears  to  as 
conclusive  that  the  ordinance  of  1839  had  not  already  made  to  his  compensa- 
tion the  enormous  increase  now  insisted  upon.  The  opposite  construction 
would  lead  to  unreasonable  and  absurd  consequences,  and  imply,  on  the  part  of 
the  city  council,  such  a  wanton  disregard  of  duty,  as  courts  of  justice  cannot 
presume  to  have  existed. 

We  consider  the  legal  construction  of  the  ordinance  to  be,  that  the  cooiinis- 
aions  it  allowes  are  only  to  be  charged  on  the  collections  made  by  the  persons 
employed  by  the  treasurer. 

It  is  therefore  ordered  that  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendants,  with  costs  in  both  courta. 


Datibson  V,  Matthews  et  uz« 

Where  the  plaintiff  in  a  petitoiy  action  flaime  the  benefit  of  the  poBtesiSon  of  his  racMlon. 
their  dedarationi  may  be  proved,  on  the  part  of  the  defence,  for  the  parpose  of  eatabliahing^ 
the  character  and  fact  of  the  posiesaion;  and  thia  though  one  of  them  was  the  mother  of 
the  defendant. 

APPEAL  fnom  the  District  Court  of  St.  Helena,  PenUf  J.  A.  Henrnn^  for 
the  appellant.  Ascendants  cannot  be  witnesses  for  or  against  their  descend- 
ants. C.  C.  2260.  Sheafe,  on  the  same  side.  Merrick^  for  the  defendants. 
Ellis  and  Haynes^  for  the  intervenors.  The  judgment  of  the  court  was  pro- 
nounced by 

£u8Ti8,  C.  J.  This  is  an  action  for  the  recovery  of  two  slaves.  The 
defendants  and  the  intervening  parties  set  up  title  to  them  as  heirs  of  Jtssc 
yining,  senior.  The  plaintiff  claims  them  under  an  alleged  transfer  from  hia 
fvidow.  There  was  a  general  verdict  against  the  plaintiff,  and  he  has  appealed  • 
Theplaintifl  assarts  his  title  to  them  to  hove  been  derived  from  IViUiam  Sharhert 
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and  hia  wife,  who,  be  alleges,  had  held  said  slaves  for  more  thaQ  ten  years 
previous  to  the  sale  to  him,  or  had  a  valid  title  to  them  prior  to  the  sale ;  and 
he  also  claims  them  under  an  alleged  uoiuterrupted  and  peaceable  possessioo 
of  himself  and  those  under  whom  he  claims  for  more  than  fifteen  years,  and 
under  a  judicial  partition  of  the  estate  of  the  late  Jesse  Fining,  senior,  in 
the  year  1821. 

The  plaintiff's  right  then  is  iiased  on  two  distinct  grounds — title  under  the 
alleged  partition  of  1821,  and  continuous  possession,  adverse  to  the  heirs  of  the 
deceased,  for  a  term  sufficient  to  create  a  title.  Neither  of  these  are  proved, 
and  the  jury  were  fully  justified  in  coming  to  the  conclusion  they  did,  in  favor 
of  the  defendants  and  interveners. 

Sharbert  had  married  the  widow  of  the  deceased,  and  he  undertalies  to  sell 
the  slaves  to  the  plaintiff,  in  1841.  The  benefit  of  his  possession  the  plaintifiT 
•laims,  and  his  declarations  and  that  of  his  wife  were  properly  received  iu 
evidence  on  the  trial  of  the  cause,  as  establishing  the  character  and  fact  of  the 
possession.  The  bill  of  exceptions  taken  by  the  plaintiflf^s  counsel  to  these 
admissions  is,  therefore,  not  tenable. 

It  has  been  urged  that  the  plaintiff  is  entitled  to  the  benefit  of  the  rights  of 
the  widow  of  Jesse  Vining^  senior,  in  the  succession  of  her  husband,  who  died 
as  far  baek  as  1 809,  in  the  parish  of  St.  Helena,  which  is  part  of  the  territory 
between  the  Perdido  and  the  Mississippi,  at  that  time  under  tlie  dominion  of 
Spain;  and  that,  by  the  laws  of  Spain,  she  had  a  fourth  of  her  husband's 
estate,  and  that,  in  1819,  she  inherited  the  property  of  one  of  her  sons,  who 
died  in  that  year  without  issue.  The  grounds  on  which  these  separate  claims 
are  contested,  and  they  have  been  thoroughly  examined  in  the  written  argu- 
ments of  the  counsel  respectively,  we  are  not  under  the  necessity  of  examining 
in  the  case  before  us.  These  claims  are  not  presented  in  the  pleadings,  nor 
have  they  been  passed  upon  in  the  court  below;  and  we  think  the  court 
was  authorised  in  considering  them  as  not  involved  in  the  present  con- 
troversy; nor  do  we  undertake  to  say  that,  under  his  act  of  sale,  the 
plaintiff  is  in  a  situation  to  avail  himself  of  them.  In  the  act  of  March,  1841, 
under  which  the  plaintiff  claims  that  SJiarbert  sells — he  appears  as  the  ven- 
dor ;  a  large  proportion  of  the  consideration  was  the  payment  of  his  debts,  and 
the  balance  in  cash.  The  wife  renounces  her  tacit  mortgage,  ratifies  the 
sale,  and  transfers  all  her  rights  to  the  slaves.  The  parties  are  called  vendors 
in  the  act,  but  the  wife  could  not  sign  her  name ;  and,  from  the  complexion  of 
the  act,  we  are  not  disposed  to  interfere  with  a  judgment  of  a  court  rendered 
on  a  verdict  of  a  jury  of  the  vicinage,  which  merely  disafiSrms  the  right  of  the 
plaintiff  under  it  to  recover  those  slaves  from  the  heirs,  but  necessarily  leaves 
the  rights  of  the  wife,  dependent  on  the  successions  of  her  husband  and  son, 
nnaffccted  by  their  decision.  Judgment  affirmed. 
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Davidspn 
Matthews. 


Gibson  r.  Selby. 

^e  rale  that  all  the  parties  to  a  jadgment  fix>m  which  an  appeal  is  taken  mast  be  made 
paitiea  to  Ae  appeal,  is  only  deviated  £Kim  in  the  case  of  merely  nomina]  parties,  who  ars 
wJChoQt  intereat. 
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V. 

BcttT. 


Wb«re,  on  disioWing  an  injunction,  Jndgment  wu  rendered  agmini t  ihe  pltintiif  and  bis 
■orety  in  soiido  for  interest  and  damages,  And  the  former  appeals,  the  latter  most  be  cited 
ai  an  appellee,  or  the  appeal  mast  be  dismissed.    He  is  not  a  merely  nominal  party. 

The  fact  that  the  appellee  himself,  as  a  Judge,  granted  the  appeal,  will  not,  when  in  the 
order  granting  the  appeal  he  expressly  decline!  to  waive  any  of  bis  personal  righti  as  a 
litigant,  excuse  the  onissioo  to  cite  him. 

Where  in  the  petition  for  an  appeal  there  is  no  prayer  for  the  citation  of  any  appellee,  tfa« 
irmiiii^rn  to  iasae  citations  will  not  be  considered  as  negUgenoe  on  the  part  of  the  clerk. 

APPEAL  from  the  District  Coort  of  Carroll,  Curry,  J.    This  case  waf 
Argued  oo  a  motioa  to  dismisa. 

Bonford,  for  the  appellaot.  Chbson  is  the  odIj  party  plaintifT,  and  Selby 
the  only  party  defendant  in  the  present  action.  It  is  true,  the  judgment 
disseiving  the  injunetion  is  rendered  against  the  present  plaintiflT  and  his 
anrety.  But  the  judgment  against  the  surety  is  only  incidentiiJ,  and  is 
effective  in  so  far  only  as  the  principal  judgment  against  the  plaintiff  can  be 
maintained.  It  is  only  where  a  party  to  the  suit,  having  a  real  adverse  interest 
to  the  appellant,  is  not  cited,  that  the  appeal  will  be  dismissed.  Here  the  surety 
is  neither  properly  a  party  to  the  suit,  nor  is  his  interest  adverse  to  that  of  the 
plaintiff.  In  the  case  of  Brigham  v.  Taylor,  2  An.  R.  906,  it  does  not  ap- 
pear that  the  plaintiff's  surety  was  made  a  party  to  the  appeal.  The  objection 
was  that  the  real  party  in  the  cause,  whose  interest  was  adverse  to  that  of  the 
plaintiff,  was  not  cited  as  appellee — an  objection  which  the  court  properly  de« 
iermiaed  to  be  fatal  to  the  appeal.  Bat  it  was  not  supposed  tliat  the  appeal 
was  defective,  because  the  plaintiff's  surety  was  not  made  a  party.  No  case 
has  been  presented  by  the  defendant  to  this  effect.  The  practice  has  never 
been  to  iaclade  the  surety  as  a  necessary  party  to  the  appeal. 

The  ground  of  dismissal  is,  that  the  defendant  has  not  been  cited  on  the  appeal. 
The  defendant  himself  signed  the  order  of  appeal.  Could  a  citation  have 
effected  more  than  the  notice  derived  from  his  own  act,  that  an  appeal  had 
been  taken.  The  citation  emanates  from  defendant  as  judge.  Shall  the  om* 
ission  of  a  vain  formality — that  of  the  defendant  citiog  himself  to  appear  in  the 
appellate  court — be  deemed  essential  to  the  right  of  appeal  ?  If  the  court 
should  be  of  this  opinion,  it  is  submitted  that  this  case  would  justify  the  same 
action  as  was  taken  in  9  La.  471,  viz :  the  granting  of  further  time  to  the  ap- 
pellant to  cite  the  appellee. 

Brotoder,  on  the  same  side. 

Selby,  defendant^  pro  ae,  contended  that  the  appeal  must  be  dismissed.  All 
the  parties  to  the  judgment  below,  are  not  cited.  9  La.  471.  12  La.  474.  15 
La.  363.  3  Rob.  140.  5  Rob.  225.  11  Wheat.  414.  2  Peters,  140.  7  Pe- 
ters, 399.  8  Peters,  268,  526.  Brigham  v.  Taylor,  2  Ann.  R.  906.  There 
was  no  citation,  nor  copy  of  petition  of  appeal  served  on  the  defendant.  C.  P. 
581.  582.     14  La.  292. 

Thomas  and  Snyder,  also  appeared  for  the  defendaint. 

The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  appellee  has  moved  to  dismiss  this  appeal  on  the  ground, 
among  others,  that  all  of  the  pajties  contradictorily  with  whom  the  judgment 
was  rendered  have  not  been  made  parties  to  the  appeal,  and  that  the  appellee 
himself  has  not  been  cited. 

Gibson,  the  appellant,  enjoined  the  execution  of  k  fieri  facias,  and  sought  ia 
the  same  action  to  annul  the  judgment  under  which  the  writ  was  issued.  The 
injunction  was  dissolved,  and  the  plaintiff  and  his  surety  on  the  bond  were  con- 
demned t»  soiido  to  pay  interest  and  damages  on  the  amountof  the  judgment 
iojoined.  On  a  motion  made  in  open  court  an  appeal  was  granted,  which  was 
not  prosecuted.  The  present  appeal  has  been  brought  up,  on  an  order  granted 
by  the  judge  on  an  application  made  by  petition.  Citations  were,  therefore* 
necessary.  But  neither  the  surety  in  the  injunction  bond,  against  whom  judg- 
ment  was  rendered,  nor  the  appellee  have  been  cited :  nor  has  the  appellant 
prayed  that  they  be  cited  in  his  petition  for  an  appeal.     The  settled  rule,  that 
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an  the  parties  to  the  judgment  appealed  from  must  be  made  partiet  to  the  ap- 
peal, 18  only  deviated  from  in  the  instances  of  merely  nominal  parties,  who  are 
without  interest.  Drew  ▼.  AUkison,  3  Rob.  140.  5  Rob.  225.  12  La.  474. 
15  La.  362.     Hobgood  y.  Broum,  2  An.  Rep.  323. 

By  the  act  of  1831,  (Acts,  p.  102,)  the  surety  on  an  injunction  bond  is  a  party 
plaintiff  in  the  snit,  and,  on  the  dissolution  of  the^iojnnction,"a judgment  in 
solido  is  to  be  rendered  agaiAst  him  and  bis  principal.  He  is  not  a  merely 
nominal  party  to  the  judgment  in  the  present  instance,  but  has  an  interest  in 
having  it  maintained,  so  long  as  he  himself  is  held  bound.  If  we  were  permit- 
ted to  consider  the  appeal  and  to  reverse  the  judgment  as  to  the  appellant,  it 
would  still  remain  in  force  and  might  be  executed  against  the  surety.  It  was 
indispensable  to  the  consideration  of  the  appeal,  that  he  should.j^have  been 
brought  before  this  court.  The  reason  assigned  for  the  failure  to  cite  the  ap- 
pellee, i.  e.  that  he  was  the  jui^e  who  granted  the  appeal,  is  msafficient  to 
excuse  the  omission.  The  appellee,  in  the  order  which  he  granted  under  the 
mandate  of  this  court,  expressly  declined  waiving  any  of  his  personal  and  pri- 
vate rights  as  a  litigant. 

The  first  appeal  was  taken  in  April,  1846,  and,  as  we  have  said,  was  not  pro- 
secuted. The  second  was  granted  in  August,  1847.  The  appellant  has  thus 
had  two  years  to  bring  up  his  appeal,  and  has  not,  in  our  opinion,  used  the  dili- 
gence which  entitles  hin|  to  further  indulgence.  The  failure  to  issue  citations, 
under  the  prayer  of  the  petition  for  an  appeal,  cannot  fairly  be  considered  as 
the  result  of  negligence  on  the  paort  of  the  clerk. 

Appeal  dumitud. 
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Smith  v.  McMickex. 

Where  a  debt  doe  to  a  pvtnenbip  bad  been  traniferred  by  a  member  chained  with  tfaa 
fiqaidation  of  its  aflBura,  bat  who  was  witboat  aotbority  to  make  lach  a  transfer,  and 
the  other  partners  sobaeqoeatly  ratify  the  act,  they  beia^  thereby  estopped  fram 
questto&ing  the  aotbority  of  the  liquidating  partner,  any  creditor,  who  by  seising  their 
intereit  in  the  debt,  pretends  to  bold  under  them,  will  be  alio  estopped  finm  qaee tkm- 
iag  it. 
A  jadgment  creditor  of  penons  who  were  memben  of  a  partnenhip  then  in  a  state  oC 
liqttidatioo,  for  a  debt  not  a  debt  of  the  partnenhip,  caonot  seise  ander  %  JL  fa,  b. 
jndgmeot  which  was  an  asset  of  the  partnership,  nor  acquire  any  legal  rights  by  sets- 
iag  the  interest  therein  of  the  individaal  partners,  the  defendants  in  the  exeootion. 
Aa  individaal  creditor  of  a  partner  caanot  seise  aadcr  a  Jl.  fa,  a  particular  asset  of  the 
partnership,  nor  the  interest  of  his  debtor  ia  a  parcicalar  partaership  asset    He  most 
await  the  liqnidatioa  of  the  partaership,  aad,  ia  the  meaavrbile,  seise  the  residoaiy 
iaterest  of  the  partaer  ia  the  partaership  geaerally,  by  seisiag  la  the  hands  of  the 
partnership,  or  of  the  person  charged  with  its  liqaidatioa  aad  represoatiag  it    The 
partaership  assets  are  a  tnist  faad  for  the  partaenhip  creditors,  who  most  be  paid  bO' 
lore  the  iadividoal  partaers,  aad  ooaseqoeatly  their  creditors,  oaa  receive  aay  thing. 
Partaers  aader  oar  law  are  aot  teaaats  in  common,  in  the  sense  of  that  term  ia  the 
eaglish  law. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Penn,  J.    PUot  and 
Denis,  for  the  plaintiff.    Muse.  Merrick  and  PkUlipSt  for  the  appelhnt. 
The  judgment  of  the  court  ww  pronounced  by 
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SxiTtt  Slidell,  J.*     lu  the  year  1835,  a  commprcial  partDership  was  eatablished 

McMicavx.  ^^  New  Orleans,  under  the  firm  of  PeyrouT,  Arcueil  SfCo.  Itsmembera  were 
Sylvain  Peyroux,  L.  R.  B,  Arcueil,  L.  A,  Barjac,  and  Wm.  A,  Dawson.  This 
firm  went  into  liquidation  in  1839.  In  that  year  a  new  firm  was  formed  under 
the  style  of  Peyraux,  Arcueil  Sf  Co.,  composed  of  the  following  persons,  P.  O. 
Peyroux,  L.  R.  B.  Arcueil,  L.  A,  Barjac  and  F.  Paul ;  so  that  only  two  of 
the  partners  of  this  new  house,  Arcueil  and  Barjac,  were  members  of  the  old 
firm.  In  1839,  the  old  firm  of  Peyroux,  Arcueil  Sf  Co.  brought  suit  against 
Farrar  and  wife,  who  had  been  for  some  years  its  debtors.  Judgments  were 
obtained. 

In  March,  1844,  Arcueil,  professmg  to  act  under  a  power  of  attorney  as 
liquidating  partner  of  the  old  firm,  which  power  contained  no  special  aathoiity 
to  sell  the  assets,  sold  and  transferred,  for  a  valnable  consideiation,  to  Boyle^  the 
judgments  obtained  by  the  old  firm  against  Farrar  and  wife.  In  the  same  month 
and  year,  Boyle  transferred  the  judgments  to  Smith,  the  present  plaintifiT,  and 
i^mitfi  has  subsequently, . and  during  the  pendency  of  this  cause,  transferred 
them  to  the  Consolidation  and  Citizens  Banks,  who  are  now  the  real  plaintiffs  in 
this  action. 

In  1844,  diaries  McMiclcen,  the  present  defendantr  being  a  creditor  of  the 
new  firm  of  Peyroux,  Arcueil  S^Co..  obtained  a  judgment  against  the  new  firm 
and  its  members,  P.  O.  Peyroux,  Barjac,  Arcueil  and  Paul.  A  writ  of  fieri  facias 
was  issued  upon  this  judgment,  upon  which,  as  appears  by  the  sherifl^'s  return, 
he  seized  in  July  and  August,  1844,  the  judgment  against  Farrar  and  wife, 
and  the  rights  of  the  respecti?e  members  of  the  new  firm  of  Payroux^ 
Arcueil  Sf  Co.,  the  defendants  in  execution  in  said  judgments.  The 
property  seized  was  advertized  for  sale,  and  Smith  then  applied  for  and 
obtained  an  injunction  in  the  present  suit,  alleging  his  ownership  of  the  judg- 
ments under  the  transfers  by  the  old  firm  to  Boyle,  and  by  Boyle  to  himself. 
The  defendant  answered  by  a  general  denial,  and  also  expressly  denied  that  any 
valid  and  legal  assignment  of  the  judgments  against  Farrar  and  wife  was  ever 
made  to  Boyle,  or  to  any  other  person. 

Two  points  upon  the  merits  are  presented  by  the  defendant :  1st.  That  no 
legal  transfer  from  Peyroux,  Arcueil  and  Co.  to  Boyle  was  ever  made.  That 
the  transfer  made  by  Arcueil  to  Boyle  was  a  nullity  as  to  the  partnership,  and 
as  to  creditors  of  the  firm  or  of  any  individual  composing  it,  because,  as  liquida- 
ting partner  under  the  power  of  attorney,  he  possessed  no  authority  to  alieuaie 
the  assets  of  the  partnership.  2d.  That  no  notice  of  the  transfer  from  Peyroux^ 
Arcueil  4*  Co,  to  Boyle,  nor  of  the  transfer  from  Boyle  to  Smith,  was  given  be- 
fore the  seizure  to  the  debtors,  Farrar  and  wife. 

I.  Evidence  was  offered  to  show  that  the  assignment  to  Boyle  enured  to  tba 
benefit  of  the  old  firm.  But  this  evidence  was  excepted  to,  and  was  rejected 
by  the  district  judge.  Whether  it  was  properly  rejected  or  not,  we  deem  it 
unnecessaiy  to  consider.  It  results  from  authentic  evidence  that  Arcueil  and 
Barjac,  the  only  members  of  the  new  firm  who  were  partners  of  the  old  firm, 
recognized  and  affirmed  the  transfer  to  Boyle  before  McMickerCs  attempted 
seizure.  They  were  thus  estopped  from  questioning  the  assignment  by  the 
liquidating  partner  of  the  old  firm  to  Boyle,  on  the  score  of  authority  under  tlie 
power  of  attorney ;  and  this  estoppel  precludes  McMicken,  who,  by  his  seizvire 
of  their  interests,  pretends  to  hold  under  them. 


EusTiSj  C.  J,,  being  interested,  did  not  sit  on  the  thai  of  this  case. 
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11.  Upon  the  question  of  notice,  the  record  exhibits  evidence  which  leaves 
upon  our  minds  no  moral  doubt  that  notice  was  duly  given.  But  the  competen- 
cy of  the  witnesses  by  whom  it  was  proved,  was  excepted  to.  \Ve  are  not 
obliged  to  consider  the  question  of  comptttency,  and  mny  disregard  that  evidence 
entirely.  For  there  is  a  question  which  stands  before  the  question  of  notice, 
and  overshadows  it.  If  solved  in  favor  of  the  pluintilf  it  will  become  un- 
necessary to  enquire  whether  notice  of  the  assignment  to  Boyle  was  duly  given. 
That  question  is,  whether  the  seizure  unade  by  McMicken  was  lawful  ?  Wheth- 
er upon  an  execution  against  certain  members  of  the  old  firm  of  Peyrouz, 
Areueil  4'  ^<'*  ^^^  ^  ^^^^  ^^^  ^h®  <^^ht  of  that  firm,  McMicken  could  seize  the 
judgment  which  was  an  asset  of  the  old  firm,  or  even  acquire  any  legal  right  by 
seizing  what  is  termed  in  the  sheriff's  return,  the  interest  of  the  individual 
])artner8,  who  were  defendants  in  the  execution  ?  If  such  seizure  was  unlaw- 
ful and  conferred  no  right  upon  the  seizing  creditor,  it  obviously  follows,  that 
McMicken  has  no  right  ,to  discuss  the  question  of  notice  as  affecting  the 
transfer. 

For  the  proper  consideration  of  this  question,  which  propounded  in  its 
simplest  form  is,  whether  a  creditor  of  a  partner  can  seize  a  particular  asset  ot 
the  partnership,  or  even  what  he  chooses  to  call  the  interest  of  his  debtor  in  a 
particular  partnership  asset,  it  is  necessary  to  consider  briefly  the  nature  of  the 
contract  of  partnership,  and  the  consequent  character  of  partnership  property 
and  the  rights  of  its  members.  By  such  a  course  of  enquriy  we  will  be  enabled  to 
ascertain  the  true  purport  of  the  expression,  **  the  share  of  any  paitner,'*  which 
article  2794  of  the  Code,  permits  to  be  seized  and  sold  to  satisfy  his  individual 
creditors. 

Our  Code  has  defined  a  partnership  to  be,  a  synallagmatic  and  commutative 
contract^  made  between  two  or  more  persons,  for  tfie  mutual  parlicipation  in  the 
jrrofiU  which  may  accrue  from  property,  credit,  skill,  or  industry,  furnished  in 
determined  proportions  by  the  parties.  Art.  2772.  This  definition,  for  the  pur- 
pose of  our  present  enquiry,  is  substantially  the  same  as  that  found  in  the  Code 
Napoleon,  and  that  given  by  Pothier.  It  accords  with  the  civil  law  as  present- 
ed by  Domat,  who  defines  partnership  to  be  a  covenant  by  which  two  or  more 
persons  unite  in  carrying  on  some  commerce,  some  work,  or  some  other  bos- 
ioess,  that  they  may  share  among  them  all  the  projit  or  loss  which  they  may 
have  by  the  joint  stock  which  they  have  put  into  the  partnership.  He  cites 
the  principle  of  the  roman  law — Sicuti  lucrum,  ita  damnum  quoque  conmune 
esse  oportet.  And  if  we  look  to  the  common  law  writers,  we  find  in  the  geu- 
eral  theory  a  substantial  harmony  with  our  own,  with  the  French,  and  with  the 
civil  law.  It  is  a  contract,  says  Chancellor  Kent,  of  two  or  more  persons  to 
place  their  money,  effects,  labor,  and  skill,  or  some  or  oil  of  them  in  lawful 
commerce  or  business,  and  to  divide  the  profit  and  bear  the  loss  in  certain  pro- 
portions. See  Code  Napoleon,  art.  1832.  Pothier,  Contrat  da  Society,  p.  1. 
Bomat,  book  1,  title  8,  sec.  1,  §1. 

Being,  in  every  jurisprudence  with  which  we  are  acquainted,  considered  as 
taking  its  origin  in  the  contract  of  the  parties,  and  each  partner  being  bound  to 
respect  and  fulfil  ihe  contract,  it  is  obvious  that  no  person  claiming  to  hold  under 
any  of  the  parties,  after  the  formation  of  the  partnership,  can  derive  any  legal 
right  or  benefit  through  a  violation  of  that  contract.  It  is  also  to  be  ovserved 
that  K participation  of  the  profits  is  of  the  essence  of  partnership.  But  profits 
are  the  excess  of  gain  over  loss.  From  these  essential  characteristics  of  the 
coutract,  nE  exhibited  by  the  very  definition  of  our  Code,  and  by  its  other  pro- 
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SMiTa  visioim  upon  this  subject,  there  results  a  principle  which  is  consecrated  by  the 
McMicKEju  jurisprudence  of  centuries,  and  rests  upon  authority  too  high  to  be  questioned. 
'  The  partnership  onee  formed  and  put  into  action,  becomes,  in  contemplation  of 
law,  a  moral  being,  distinct  from  the  persons  who  compose  it.  It  is  a  civil 
person,  which  has  its  peculiar  rights  and  attributes.  Une  personne  fictive  et 
morale  s^paree  des  associes.  Fict»  cujusdara  persona?  vicem  obtioet.  See  the 
authorities  cited  in  Troplong  on  Part.  §68,  &c.  Heuce,  therefore,  the  partners 
are  net  the  owners  of  the  pnrtnersh>p  property.  The  ideal  being  thus  recog- 
nized by  a  fiction  of  law,  is  the  owner ;  it  has  a  right  to  control  and  administer 
the  property,  to  enable  it  to  fulfil  its  legal  duties  and  obligations ;  and  the  respec- 
tive parties,  who  associated  themselves  for  the  purposes  of  participating  in  the 
profits  which  may  accrue,  are  not  the  owners  of  the  property  itself,  but  of  the 
residuum  which  may  be  left  from  the  entire  partnership  property,  after  the  obli- 
gations of  the  partnership  are  discharged. 

This  distinction  between  the  partnership  as  an  abstract  ideal  being  and  the 
/persons  who  compose  it,  is  illustrated  by  rules  so  familiar  that  it  would  be  an 
'  unnecessary  waste  of  time  to  argue  in  their  defence.  Thus  the  failure  of  the 
partnership  does  not  involve  the  failure  of  its  members.  The  creditor  of  a 
partner,  who  is  at  the  same  time  the  debtor  of  the  partnership,  would  not, when 
sued  by  the  partnership,  be  permitted  to  plead  the  debt  due  to  him  by  the  for- 
mer in  condensation.  So  a  member  of  the  partnership,  sued  by  his  individual 
creditor,  could  not  plead  in  compensation  a  debt  due  by  his  creditor  to  the  firm. 
Ward  V.  Brandy  11  Mart.  331.  Terran  v.  Be  Lustra,  2  La.  326.  Pardessus, 
part.  4,  til.  Irch.  1,  sec.  3.  So  it  has  been  held  in  France  that  the  wife's 
tacit  mortgage  does  not  attach  upon  real  estate  belonging  to  the  firm.  Dalloz, 
Hypoth^que,  p.  166. 

From  these  principles  we  think  it  fairly  results  that,  the  individual  creditor 
of  a  partner  cannot  seize  a  particular  asset  the  property  of  the  partnership, 
nor  even  the  so  called  interest  of  the  partner  in  it,  under  the  pretext  that  hie 
debtor  has  an  undivided  interest  in  it.  He  must  await  the  liquidation  of  the 
paitnership,  and,  in  the  mean  while,  lay  hold  of  the  residuary  interest  of  the  part- 
ner  in  the  partnership  generally ,by  levying  a  seizure  in  the  hands  of  the  partner- 
ship, or  the  person  charged  with  its  liquidation  and  representing  it.  Sach  is  the 
opinion  expressed  by  Troplong,  who  is  sustained  by  the  authority  of  Pardessus. 
Le  creancier  particulier  d'unassoci^  no  pent  done  faire  saisir  lesefi^ets  et  autre 
choses  formant  Tactif  de  la  secrete,  sous  prctexte  qu^une  paitie  indivise  en 
appartient  k  son  debiteur.  II  doit  attendre  la  liquidation,  se  borner  ^  former 
des  oppositions  susceptibles  de  conserver  ses  droits,  et  exercer  ceux  de  son 
debiteur,  dans  le  partage  des  profits.  Pardessus,  Droit  Commercial,  part  4, 
tit.  1,  ch.  1,  sec.  4. 

If  a  contrary  doctrine  were  recognized,  it  would  not  only  clash  with  the 
contract  of  the  partners  when  they  entered  into  the  partnership,  and  with  the 
essential  rights  and  attributes  of  the  partnership,  but  in  practice  would  lead  to 
a  confusion  which  might  prove  inextricable.  If  numerous  creditors  of  the 
partners  lay  seizures  in  the  hands  of  various  debtors  of  the  partnership,  thus 
entangling  perhaps  its  only  assets,  how  is  the  partnership  to  be  liquidated? 
The  partnership  assets  are  a  trust  fund  for  the  partnership  creditors,  who  are 
to  be  paid  before  the  respective  partners,  and,  by  consequence,  their  creditom 
can  receive  any  thing.  But  the  duty  of  the  partnership  is  frustrated,  and  may 
become  utterly  impracticable,  if  its  control  over  its  own  property  is  wrested 
from  it.     Such  a  state  of  things  would  enable  the  creditor  of  the  partner  to  do 
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what  the  partner  could  DOt  himself  de.  It  would  be  in  direct  conflict  with  the 
spirit  of  that  provision  of  the  Code  which  says  that,  "  every  partner  may  make 
nse  of  the  things  belonging  to  the  partnership,  provided  he  employs  the  same 
to  the  uses  for  which  they  are  intended,  and  he  does  not  use  them  in  such  a 
manner  as  to  prevent  his  partners  from  using  them  according  to  their  rights,  or 
against  the  intereat  of  the  partnership."     Art.  2841. 

If  doubts  have  existed  on  this  subject  in  our  courts,  and  the  practice  has 
grown  up  of  seizing  the  assets  of  the  partnersliip,  instead  of  seizing  the  resi- 
duary interest  of  the  partner  in  the  hands  of  the  partnership,  it  has  arisen  from 
looking  to  the  english  authorities  as  laid  down  by  the  courts  of  common  law 
jurisdiction ;  authorities  which  we  cannot  follow  on  this  subject,  without  break- 
ing down  on  our  own  jurisprudence. 

In  Fox  V.  Hanhury,  Lord  Mansfield  said  :  '*  If  a  creditor  takes  out  execu- 
tion against  one  partner,  as  in  Salk.  392,  the  vendor  would  be  tenant  in  com- 
mon." In  Haydon  v.  Haydon,  Salk.  392,  Lord  Holt  said :  **  The  sheriflT 
must  seize  the  whole  and  sellu  moiety  thereof  undivided,  and  the  vendee  will 
be  tenant  in  common  with  the  other  partner."  This  doctrine  rests  upon  a  basis 
which  is  certainly  false  under  our  system,  to  wit,  that  partners  are  tenants  in 
common.  And  even  in  England  the  courts  of  common  law  have,  in  later  times, 
become  alarmed  at  this  doctrine,  and  doubted  its  correctness.  In  Burton  v. 
Chreen^  the  defendant  was  sued  for  a  false  return  of  nulla  bona*  It  was  proved 
that  the  defendant  in  execution  had  a  one-third  share  in  a  eolliery,  where  there 
were  goods  and  fixtures  belonging  jointly  to  him  and  his  partners  to  more  than 
three  times  the  amount  to  be  levied  under  the  execution ;  and  it  was  contended, 
on  the  part  of  the  plaintiff,  that  the  sheriff  should  have  levied  on  this  joint  pro- 
perty to  the  extent  of  one-third.  The  defence  was  that,  partnership  property 
could  not  be  seized  under  a  writ  oi  fieri  facias  sued  out  against  one  partner 
only ;  and  that,  even  if  it  could,  a  commission  ef  bankrupt  had  been  sued  out 
against  the  debtor,  and  the  property  in  the  goods  had  passed  to  the  assignees. 
Lord  Teoterden,  among  other  remarks,  said:  **I  am  not  quite  satisfied  as  to 
the  interest  which  the  sheriff  might  have  sold  under  the  execution.  There  is 
great  difficulty  in  making  the  sheriff  a  tenant  in  common  with  the  partners." 
3  Carringtoh  and  Payne,  306.  See  also  the  opinion  of  Kent,  Chief  Justice,  in 
Wilson  Sc  Gibbs  v.  Conine,  2  John.  281. 

We  are  of  opinion  that  McMicken  took  nothing  by  his  seizure  either  of  the 
judgment,  or  the  so  called  interest  of  ^rcueil  and  Barjac  in  it. 

Judgment  affirmed. 
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KoteB  not  payable  to  order  or  bearer,  are  sobject only  to  the  preacription  of  ten  years,  estab^ 

lifhed  by  art.  3508  for' personal  .actions  generally. 
It  if  not  neceetaary  to  interrapt  preacription,  that  the  acknowledgment  of  a  debt  akoiild  bo 

in  writing,  nor  that  it  ahoald  be  made  in  the  presence  of  the  creditor.    C  C.  3486,  3517. 
The  owner  of  a  note  doe  by  a  solvent  saccesaton  is  entitled  to  legal  interest  from  the  death 

of  the  debtor,  tkoagh  there  was  no  itipolatien  in  the  note  for  tha  payment  of  interest* 

C.  P.  989. 
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APPEAL  from  the  District  Court  of  East  Feliciana,  Boyle,  J.  Delee,  for. 
the  appellants.  The  admissions  of  the  deceased  were  insufficient  to  inter- 
rupt prescription.  9  La.  562.  10  La.  569.  5  La.  205.  3  Mart.  N.  S.  707. 
JMerrick,  cootr^.     The  judgnaent  of  the  court  was  pronounced  by 

Kino,  J.  The  administrators  of  James  M.  HarrdU  deceased,  filed  an  account 
of  their  administration  of  his  succession,  which  was  opposed  by  Cassandra  Har- 
rellj  who  alleged  that  she  was  a  creditor  of  the  deceased  for  the  amount  of  three 
promissory  notes,  and  that  the  administrators  refused  to  pay  her  demand,  or 
to  recognize  it  in  the  account  presented.  She  prayed  to  be  placed  upon  the 
account  as  a  creditor,  and  for  a  decree  ordering  her  to  be  paid  in  due  course  of 
administration.  The  administrators,  in  their  answer,  neither  admit  nor  deny 
the  execution  of  the  notes,  but  hold  the  opponent  to  strict  proof  of  the  signa- 
tures of  the  deceased ;  they  deny  that  the  notes  have  ever  been  legally  pre- 
aented,  or  that  they  have  been  admitted  by  any  person  having  authority  to  do 
so :  and  they  further  plead  that  the  notes  have  been  prescribed  by  the  lapse  of 
time.  The  opposition  was  sustained  in  the  court  below,  and  a  judgment  was 
rendered  in  favor  of  the  opponent  for  the  amount  claimed,  with  interest  from 
the  death  of  the  deceased  ;  and  the  administrators  have  appealed. 

L  It  is  contended  that,  the  execution  of  the  notes  has  not  l^en  sufficiently 
proved.  A  witness  swears  that  he  has  frequently  seen  the  deceased  write,  and 
sign  his  name,  and  thinks  that  the  signatures  to  the  notes  are  his.  It  is  true,  that 
the  witness  does  not  declare  that  he  knows  the  signatures  to  be  genuine,  nor 
could  he  have  sworn  to  more  than  his  balief  of  their  genuiness  from  his  know- 
ledge of  the  hand  writing  of  the  deceased,  without  having  seen  him  execute 
the  notes,  or  heard  him  acknowledge  his  signatures.  C.  P.  325.  2  Greenleaf 
on  £y.  8.  576.  This  testimony,  however,  is  supported  by  proof  of  repeated 
acknowledgments  of  the  deceased  to  different  persons,  that  he  owed  the  oppo- 
nent three  notes,  corresponding  in  amount  with  those  claimed,  and  these  ac» 
knowledgments  were  continued  to  within  a  few  days  of  his  death.  We  think 
that  the  execution  of  the  notes  has  been  satisfactorily  proved. 

II.  The  ground  principally  relied  upon  by  the  appellants  is  prescription.  Two 
of  the  notes  ere  not  drawn  payable  to  order  or  bearer,  and  are  consequently 
only  subject  to  the  prescription  of  ten  years,  applicable  to  personal  actions  gen- 
erally. C.  C.  3508.  One  of  them  matured  on  the  1st  of  March  1837,  and 
the  other  on  the  Ist  of  March,  1836.  The  third  note  is  payable  to  order,  and 
matured  on  the  Ist  of  January,  1840.  The  plaintiff's  opposition  was  served 
on  the  9th  of  June,  1847.  Thus  more  than  ten  years  elapsed  between  tho 
maturity  of  the  first  note  and  the  judicial  demand,  and  more  than  five  years 
elapsed  between  th«  maturity  of  the  third  note  and  the  service.  The  oppo- 
nent relies  on  acknowledgments  of  the  debt  made  by  the  deceased  and 
by  his  executors,  to  show  interruptions  of  the  prescription  with  regard  to 
both  notes. 

The  overseer  and  manager  of  the  deceased  says  that,  he  held  a  conversation 
with  the  deceased  in  relation  to  the  notes  in  controversy,  in  February,  1844. 
The  deceased  was  about  to  absent  himself  from  the  State,  for  the  restoration 
of  his  health,  which  was  delicate.  He  said  that  he  owed  the  opponent  three 
notes  amounting  to  about  $1,700,  and  that  he  wished  to  make  a  large  crop  for 
the  purpose  of  paying  them.  The  notes  were  not  exhibited  to  the  witness 
when  the  conversation  was  held,  but  he  saw  them  during  the  same  year  in  tho 
possession  of  the  opponent.  The  opponent  was  not  present  at  the  conversa- 
tion.    It  was  a  conversation  in  reforence  to  tlie  business  of  the  deceased,  which 
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he  was  giviog  ia  charge  to  the  witoass.  Two  other  witnesses  state  that  the 
deceased  told  them  repeatedly,  in  1844,  that  he  was  indebted  to  his  mother,  the 
opponent,  by  note«  for  money  borrowed,  and  spoke  of  his  desire  to  pay  the 
debt,  but  mentioned  neither  the  number  nor  the  amount  of  the  notes.  The 
last  admissions  of  the  debt  by  the  deceased,  were  made  during  his  last  illness, 
a  few  weeks  previous  to  ftis  death.  He  then  spoke  of  it  as  being  due  on  noteji 
in  the  possession  of  his  mother.  This  testimony  leaves  no  reasonable  doubt, 
that  the  repeated  acknowledgments  of  the  deceased  were  made  with  reference 
to  the  notes  now  in  controversy,  the  number  and  amount  of  which  he  described. 
They  are  distinct  acknowledgments  of  a  specific  debt,  made  before  prescription 
had  been  completed  on  either  of  the  notes.  The  objection  urged  that  the  ac* 
knowledgments  were  merely  verbal,  and  not  made  in  the  presence  of  the 
creditor,  and  therefore  did  not  interrupt  prescription,  are  untenable^  Our  Code 
neither  requires  that  the  acknowledgments  of  the  debt  should  be  in  writing, 
nor  that  it  should  be  mad«  in  the  presence  of  the  creditor,  in  order  to  inter- 
rupt the  prescription.     C  C.  3486,  3517.     Ertcin  v.  Louyrey,  2  An.  Jlep.  315. 

We  think  that  the  interruptions  of  the  prescriptions  pleaded,  by  repeated 
acknowledgments  of  the  deceased,  have  been  clearly  established.  It  therefore 
becomes  unnecessary  to  enquire  into  the  effect  to  be  given  to  the  recognition 
of  the  notes  by  the  administrators,  or  to  consider  the  evidence  in  relation  to 
the  credits  endorsed  upon  them. 

The  judge  did  not  err  m  allowing  interest  from  the  date  of  tlie  testator's 
death,  on  the  two  notes  which  stipulated  for  no  interest.     C.  P.  art.  989. 

Judgment  affirmed. 
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Clark  v.  The  State  Bai^ik   of  Alabama. 

A  jodgment  creditor  is  not  boand  to  re«ort  to  a  revocatory  action  before  seizing  property« 
whidi  he  believes  to  belong  to  bis  debtor,  and  to  be  held  by  a  thivd-person  ander  a  aima* 
Uted  title-  If  opposed  in  the  excntion  of  his  writ,  he  will  be  allowed  to  show  the  transfer 
to  be  limnlated ;  bat  to  aothorize  such  proof,  when  the  possessor  avers  that  he  is  the  owner 
and  exhibits  a  tide,  simulation  mast  be  specially  alleged  in  the  answer.  The  possessor 
most  be  informed  by  the  pleadings  of  the  attack  to  be  made  on  his  title,  or  testimony  to 
establish  its  simalation  will  be  inadmissible. 

APPEAL  from  the  District  Court  of  Carroll,  Copley,  J,     Short;  for  the 
platntiif.     Harmon^  for  the  appellants.     The  judgment  of  the  court  was 
pronounced  by 

KiifG*  J.  The  sheriff*  seized  a  slave  in  the  possession  of  the  plaintiff,  under 
an  execution  issued  upon  a  judgment  obtained  by  the  Bank  of  Alabama  against 
T.  /.  Couck.  Clark  iqstituted  this  suit  to  enjoin  the  writ,  alleging  that  h^  waa 
the  owner  of  the  slave  seized,  by  a  title  derived  from  Jordan.  The  answer 
of  the  bank  was  a  general  denial  of  all  the  allegations  in  the  plaintiff's  petition, 
and  of  the  plaintiff's  right  to  sue  out  an  injunction.  Upon  these  pleadings  the 
parties  proceeded  to  trial.  The  defendants  offered  to  prove  that,  the  sales  of  the 
slave  seized,  by  Couch  to  Jordan,  and  by  Jordan  to  Clark,  were  fraudulent  and 
simulated.  The  testimony  was  objected  to,  and  excluded,  on  the  ground  that 
it  was  inadmissible  under  the  pleadings ;  and  the  defendants  took  a  bill  of  ex- 
ceptions.    The  plaintiff  having  exhibited  a  title  under  private  signature  ac- 
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companied  by  possession,  the  judge  perpetuated  the  injuDction,  without  pre- 
6t ATE  Bank   ju^'ce  to  the  right  of  the  defeudants  to  seek  the  recision  of  the  sale  on  the 
o¥  Alabama,  ground  of  fraud  or  simulation  in  a  direct  action,  and  the  defendants  have  ap- 
pealed. 

The  judgment  creditor  is  not  bound  to  resort  to  a  revocatory  action  before 
seizing  property  which  he  believes  to  belong  to  his  debtor,  and  to  be  held  by  a 
third  person  under  a  simulated  sale.  We  have  repeatedly  held  that,  in  such 
cases,  the  creditor  may  disregard  the  pretended  title  and  seize,  and  that,  in  the 
event  of  being  opposed  in  the  execution  of  his  writ,  he  will  be  permitted  to 
show  the  transfer  to  be  simulated  and  unreal.  Wright  v.  ChamhlisSf  1  Ann. 
Rep.  262.  IJobgood  v.  Brown^  2  Ann.  Rep.  324.  But  in  order  to  authorize 
the  introduction  of  such  proofs,  simulation  must  be  specially  alleged  in  the  an- 
swer, when  the  possessor  of  the  property  seized  avers  that  he  is  the  owner, 
and  exhibits  title  in  support  of  his  alleged  ownership.  He  muf  t  be  informed 
by  the  pleadings  of  the  intended  attack  to  be  made  upon  his  title,  that  he  may 
prepare  for  his  defence.  No  such  notice  was  given  by  the  pleadings  in  the 
present  instance,  and  the  judge  did  not,  in  our  opinion,  err  in  rejecting  the 
testimony  offered.  JudgrnerU  affirmed. 
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Hall  et  al.,  Syndics  v.  Nevill  et  al. 

A  motioQ  to  dismiss  on  the  groand  of  informality  in  the  mode  of  bringing  up  an  appeal,  moat 
be  made  within  three  jadicial  days  after  the  filing  of  the  record. 

A  sale  of  a  tract  of  land,  which  is  described  by  its  name  and  as  containing  a  certain  number  of 
acres,  is  not  a  sale  per  averaionem,  the  property  not  being  designated  by  a4ioining  tracts* 
nor  sold  from  boandary  to  boondary. 

A  purchaser  at  a  jadicial  sale  is  not  protected  in  the  case  of  a  mere  redhibitory  vice ;  but 
where  there  is  a  deficiency  in  the  quantity  of  land  sold,  the  purchaser  at  a  syndic's  sale 
is  entitled  to  a  proportional  diminution  of  the  price.  C.  C.  2598,  2599.  His  rights  are  not 
as  broad  as  those  of  an  ordinary  vendee,  who  may  have  the  entire  contract  rescinded  in 
case  of  partial  eviction,  ^vhere  the  part  from  which  he  is  evicted  is  of  such  consequence 
relatively  to  the  whole  that  ho  would  not  have  purchased  without  the  part  from  which  he 
has  been  evicted.    0.  C.  2487. 

The  sale  of  the  property  of  another  is  null ;  and  in  such  a  case  eviction  by  judicial  authority 
is  not  required  to  entitle  the  purchaser  to  relief.    C.  C.  2427. 

Where  the  purchaser  was  aware,  at  the  time  of  the  sale,  that  the  thing  sold  belonged  to 
another,  art.  2427,  by  implication,  refuses  him  damages  in  case  of  eviction  ;  but  it  does  not 
affect  his  right  to  recover  the  price.  That  right  exists  though  the  purchaser  was  aware 
that  the  thing  sold  belonged  to  another,  unless  excluded  by  express  stipulation,  or  unlets 
the  purchaser  bought  expressly  at  his  own  risk  and  peril.    C.  C.  1960, 2481 . 

APPEAL  by  the  defendants  from  a  judgment  of  the  District  Court  of  West 
Feliciana,  Penn^  J.  There  was  a  motion  to  dismiss  tliis  appeal,  on 
the  ground  that  one  of  the  defendants  had  given  no  appeal  bond.  Pkillips  and 
Battiff,  for  the  plaintiffs.  Moise,  Merrick,  and  Brewer,  for  the  appellants. 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  There  is  a  motion  to  dismiss  the  appeal  as  to  one  of  the  de- 
fendants. It  comes  too  late,  not  having  been  made  within  three  judicial  days 
af^er  the  record  was  filed.     See  O^Reilly  v.  McLeod,  2  Ann.  Rep.  138. 

This  suit  is  upon  notes  given  for  the  price  of  land,  and  the  defendants  resist 
the  payment  upon  the  ground  of  a  deficiency  in  the  quantity.     They  ask  the 
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recisioD  of  tha  sale,  or,  at  least,  a  reduction  of  the  price.     The  land  was  ad-        Hall 
judicated  to  the  defendant  Stephen  Neville  at  a  syndic's  sale  of  the  estate      Nxvill. 
of  the  insolvent,  I>unbart  by  the  following  description :  **  One  tract  of  land 
called  the  Posey   tract,  containing  four  hundred  acres."     This  was  not  a* 
Bale  per  avereionemj  the  property  not  being  designated  by  adjoining  tracts  or 
tenements,  nor  sold  from  boundary  to  boundary. 

The  deficiency  alleged  is  one  hundred  and  sixty  acres,  being  more  than  one 
twentieth.  It  is  said  that  purchasers  at  syndic's  sales  obtain  only  the  right, 
title,  and  interest  of  the  insolvent,  and  cannot  refuse  to  pay  the  price  bid,  unless 
they  are  actually  evicted,  or  a  disturbance  is  apprehended.  We  are  referred 
to  articles  2180, 2597  and  2598  of  the  Civil  Code.  In  the  case  of  mere  redhi- 
bitory vices,  the  purchaser  at  judicial  sale  is  not  protected.  But  where  there 
is  a  deficiency  of  quantity,  as  is  alleged  in  the  present  case,  the  purchaser  at  u 
syndic's  sale  is  entitled  to  the  same  relief  as  an  ordinary  purchaser.  See 
DavenporVs  Heirs  v.  Fortier,  3  Mart.  N.  S.  697.  We  proceed  therefore  to 
the  consideration  of  the  alleged  deficiency,  and  of  the  title  of  the  insolvent. 

Dunbar  surrendered  a  tract  of  land  called  the  Posey  tract,  which  was  stated 
in  his  bilan  as  containing  four  hundred  acres.  He  purchased  a  tract  of  Mar- 
garet Posey  of  two  hundred  and  forty  acres,  the  title  of  which  is  not  disputed, 
and  the  deed  then  declares:  **  It  is  understood  by  the  aforesaid  parties  agreeing 
that  the  improvements  purchased  by  the  said  Margaret  Posey  from  Wylie 
Moore,  and  by  said  Moore  from  Francis  Marks,  are  included  in  this  transfer, 
the  above  improvements  being  probably  public  land."  The  tract  has  been  sur- 
veyed under  an  order  of  court.  There  are  two  hundred  and  forty  acres,  of 
which  the  title  was  in  Dunbar ;  but  the  residue,  one  hundred  and  sixty  acres, 
has  never  been  severed  from  the  public  domain.  The  plaintiff's  counsel  ac- 
knowledges, in  his  brief,  that  Dunbar  was,  to  that  extent,  the  transferee  of 
what  he  terms  a  settlement  right. 

No  purchase  having  ever  been  made  of  the  United  States,  the  syndic's  sale 
of  this  tract,  so  far  as  it  involves  the  public  land,  namely,  one  hundred  and  sixty 
acres,  was  the  sale  of  the  property  of  another,  and  consequently  null.  The  pos- 
session of  Dunbar,  and  by  consequeoce  that  of  the  defendants,  acquired  from  the 
syndic,  was  a  trespass  upon  the  public  domain.  That  possession  did  notdivest, 
nor  affect,  the  title  of  the  United  States.  In  a  case  like  the  present  a  regular 
eviction  by  judicial  authority  is  not  required,  to  entitle  the  purchaser  to  relief. 
See  Civil  Code,  2427.    Pepper  v.  Dunlap,  9  Rob.  289. 

Evidence  was  offered  at  the  trial  to  prove  that,  prior  to  his  purchase, 
Nevill  knew  that  the  title  to  the  one  hundred  and  sixty  acres  was  defective. 
This  testimony  was  immaterial,  and  was  properly  rejected.  It  would  not 
debar  the  defendant  from  resisting  payment  pro  tanto.  It  is  true,  article 
2427  of  the  Code,  by  implication,  refuses  damages,  when  the  buyer  was 
aware  of  such  ownership ;  but  it  does  not  affect  in  such  a  case  the  right  of 
relief  as  to  the  price.  That  right  exists  even  where  there  was  knowledge 
on  the  part  of  the  buyer,  unless  excluded  by  a  stipulation  of  non-warranty, 
and  where  the  purchaser  has  expressly  bought  at  his  own  risk  and  peril. 
See  C.  C.  2481,  1960.  Code  Napoleon,  1599,  1629,  1630.  Duranton,  vol. 
16,  §  362.  Troplong,  Vente,  §  482.  Such  also  appears  to  have  been  the 
doctrine  of  the  civil  law. 

But  although  the  defendant  is  entitled  to  relief,  his  rights  are  not  as  broad 
as  those  of  an  ordinary  vendee.  The  latter  may  have  the  entire  contract 
rescinded  in  case  of  partial  eviction,   where  the   evicted    part  of  the  thing 
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sold  18  of  such  consequence,  relatively  to  the  whole,  that  he  would  not  have 
purchased  it  without  the  part  from  which  he  is  evicted.  C.  C.  2487.  Bat 
the  purchaser  at  a  judicial  sale,  is  entitled  to  a  proportionate  diminution 
only.     C.  C.  2598,  2599.     C.  N.  1636.     Pailliet,  Manuel  de  Droit  Fran9ais. 

The  testimony  does  not  furnish  us  the  means  of  making  the  reduction  of 
price,  and  the  cause  must  be  remanded. 

As  further  testimony  will  probably  be  offered  with  regard  to  the  mortgage 
in  favor  of  the  Bank  of  Louisiana,  we  express  no  opinion  on  that  branch 
of  the  case. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  re- 
versed, and  that  this  cause  be  remanded  for  further  proceedings  according 
to  law,  the  plaintiffs  paying  the  costs  of  this  appeal. . 
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Vaughan  et  al.  t?.  Christine^  ct  al. 

A  sale  maile  withoat  the  formalities  prescribed  by  law,  hy  a  tator,  of  tbe  immovables  of  hii 
papil,  is  absolutely  nail ;  bat  may  be  ratified  by  the  minor^  after  majority,  expressly  or  by 
implication. 

All  absolute  nullities  resulting  from  defects  of  form  are  embraced  within  the  general  provi- 
sions of  art.  3507  of  the  Civil  Code. 

Absolute  noli  ities  are  of  two  kinds:  those  resulting  fit>m  stipulations  derogating  from  the 
force  of  laws  made  for  the  preservation  of  public  order  or  good  morals,  and  those  estab- 
lisbed  for  the  interest  of  individuals.  The  former  are  not  susceptible  of  ratifioation,  and 
the  prescription  of  five  years^  under  art.  3507  of  tbe  Code,  is  inapplicable  to  them;  but 
if,  by  subsequent  dispositions  of  law  or  by  tbe  succession  of  time,  such  stipulations  cease 
to  be  illegal,  they  may  from  that  time  be  ratified,  and  become  subject  to  the  prescription  of 
art.  3507.  Thus  the  partition  of  a  succession  made  before  the  snccession  is  open,  may 
become  valid  by  ratification,  or  by  lapse  of  time,  after  the  opening  of  the  succession.  But 
in  relation  to  absolute  nullities  established  in  the  interest  of  individaals,  the  mle  is.  as  to 
onerous  contracts,  without  exception,  thst  the  party  in  whose  favor  they  are  established 
may  ratify  tbe  contracts,  either  expressly  or  impliedly. 

In  all  cases  of  executed  contracts  susceptible  of  tacit  ratification,  a  presnmption^of  ratifica- 
tion juris  et  de  jure,  results  from  silence  and  inaction  daring  the  time  fixed  for  prescrip- 
tion. 

Where  one  who  had  caused  herself  to  be  appointed  a  tutrix,  takesl  possession,  by  virtae  of 
her  appointment,  of  slaves  belonging  to  her  pupil,  converts  their  labor  to  her  own  use,  and 
when  called  upon  to  accoant  denies  the  existence  of  the  trust,  contests  the  title  of  ber 
pupil  to  the  slaves,  and  claims  as  her  own  the  fruits  of  their  labor,  she  will  not  be  allowed 
commissions  on  the  amount  recovered  from  her  for  the  hire  of  the  slaves,  which  cannot  be 
considered,  within  the  meaning  of  art  342  of  the  Civil  Code,  as  revennes  accraing^to  [the 
minors  throogh  her  care  and  labor. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.  StiW- 
ing,  Collins  and  A,  M.  Dunn^  for  the  plaintiff,  as  to  the  plea  of  prescrip- 
tion cited  C.  C.  3507.  3  Rob.  316.  G.  S.  Lacey^  for  the  defendants  and 
intervenor,  appellants.     The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  sues  her  tutrix,  and  the  husband  of  the  latter,  as 
co-tutor,  to  compel  them  to  render  an  account  of  the  tutorship,  and  to  deliver 
certain  slaves  belonging  to  her,  together  with  the  fruits  produced  by  them, 
pending  her  minority.  The  defendants  filed  an  exception,  which  was  proper- 
ly overruled,  and  subsequently  answered  to  the  merits,  specially  denyiag  tlie 
tutorship,  and   the  possession  of  any  property  belonging  to  the  plaintiff)   and 
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aveniBg  that  she  has  no  title  to  the  shtTes  claimed  by  her.  They  farther 
claimed  io  reconveDtioa  the  sum  of  S5,117  12,  according  to  an  account  an- 
nexed to  their  answer,  alleged  to  be  dae  them  partly  by  the  plaintiff,  and  imrtly 
by  her  deceased  mother,  whose  succession  she  has  accepted. 

On  the  day  on  which  this  answer  was  filed,  Frances  B.  Cooney,  a  sister  of  the 
plaintiff's  mother,  intervened,  alleging  that  the  plaintiff  set  up  title  to  and 
sought  to  recover  the  slaves  mentioned  in  her  petition  in  right  of  her  mother, 
Mary  Mathilda  Vaughan,  deceased,  whose  only  heir  she  is ;  that  the  said 
Mary  Mathilda  Vaughan  and  the  intervener  were  both  daughters  of  John  Coo- 
neyj  also  deceased ;  that  the  said  Cooney  left  at  his  death  five  children ;  that  an 
informal  partition  in  writing  of  the  property  left  by  him  was  subsequently  made, 
between  the  surviving  widow  and  the  heirs  under  the  authorization  of  the  Court 
of  Probates,  and  that  the  negroes  claimed  were  assigned  by  this  partition  to 
the  plaiotifif*s  mother,  who  took  possession  of  them  at  the  time.  The  interve- 
ner alleges  eight  grounds  of  nullity,  arising  from  defects  of  form,  in  the  act  of 
partition,  and  the^  judicial  proceedings  hud  in  relation  thereto.  She  prays 
that  the  partition  may  be  declared  null  and  void,  and  that  the  slaves  claimed  by 
the  plaintiff  be  restored  to  the  succession  of  her  father,  to  be  hereafter  divided 
and  disposed  of^  according  to  law.  The  plaintiff,  in  her  answer  to  the  petition 
of  intervention,  pleaded  the  ratification  of  the  partition  by  the  intervenor,  and 
the  prescription  of  five  years,  under  art.  3507  of  the  Civil  Code. 

The  judge  of  the  first  instance  held  that  he  had  no  jurisdiction  of  the  in- 
tervention, ratione  materiie.  We  are  not  apprized  of  the  existence  of  any  law 
limiting  his  jurisdiction  in  cases  like  this.  We  consider  the  intervener  to  have 
been  properly  before  the  court,  and  the  plea  of  prescription  filed  against  her 
claim  will  be  first  noticed. 

Her  counsel  does  not  deny  that  more  than  five  yenrs  had  elapsed  from  the 
time  she  attained  the  age  of  majority  to  the  filing  of  her  petition  in  interven- 
tion, and  is  willing  to  concede  that,  if  the  informalities  alleged  against  the  par- 
tition were  merely  relative  nullities,  the  prescription  pleaded  would  bar  her 
action.  But  he  contends  that  the  nullities  alleged  are  absolute  nullities,  to 
which  the  short  prescription  does  not  apply.  He  cites,  amongst  other  authori- 
ties in  support  of  his  position,  a  passage  from  TouUier,  in  these  words:  *^La 
▼ente  sans  formalit^s,  faite  par  le  tuteur,  des  immsubles  de  son  pupille,  est 
absoIDment  nuUe."  Vol.  8,  no.  50S,  Paris  ed.  Such  is  and  has  ever  been  the 
law;  but  the  counsel  overlooks  the  distinction  that  there  are  absolute  nullities 
ef  dififerent  kinds,  and  that  all  absolute  nullities  arising  from  defects  of  form 
come  within  the  general  provisions  of  art.  3607. 

The  distinction  which  exists  in  relation  to  absolute  nullities  is  broad  and  easi- 
ly defined.  If  the  contract  is  tainted  with  a  nullity  resting  on  motives  of  public 
order  or  having  its  origin  in  the  respect  due  to  good  morals,  if  it  be  one  of  the 
conventions  prohibited  by  art.  11  of  the  Code,  it  is  an  absolute  nullity,  to  which 
the  law  perpetually  resists ;  it  is  not  susceptible  of  ratification,  and  the  pre- 
aeriptioD  of  five  years  is  inapplicable  to  it.  A  contract  by  the  father  or  the  hus- 
band to  surrender  &e  paternal  or  the  marital  power — an  obligation  to  pay 
money  for  the  commission  of  a  crime,or  for  doing  an  immoral  act — the  partition 
of  a  succession  made  before  the  succession  is  open,  are  instances  of  such  con- 
ventions; and  even  in  those  cases,  if,  by  subsequent  dispositions  of  law  or  by 
the  succession  of  time,  the  obligotion  ceases  to  be  illicit,  it  may,  from  that  time 
be.ratified,  and  become  subject  to  the  short  prescription.  Thus,  for  instance, 
the  partition  of  a  succession  made  before  the  succession  was  open,  may  become 
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vdid  by  rattficatioD,  or  by  lapse  of  time,  after  the  opening  of  the  succes- 
sion. 

The  other  class  of  absolute  nullities  are  those  established  for  the  interest  of 
individuals,  and  in  relation  to  these  the  rule  >n  onerous  contracts  is,  without 
exception,  that  the  party  in  whose  favor  they  are  established  may  render  valid 
the  acts  in  which  they  are  found,  by  his  ratification  express  or  implied.  Toul- 
Her  cites  as  one  of  the  absolute  nullities  of  this  class,  the  very  case  relied  on 
by  the  intervenor^s  counsel — the  sale  of  the  immovables  of  the  minor  by  his 
tutor.  That  salor  he  says,  is  null — absolutely  null;  and  yet  the  minor  after  he 
becomes  ef  age  may  ratify  it,  not  only  expressly  but  tacitly. 

<^Enun  mot,"  coDtinues  the  same  author,  **nousne  connaissons  point  de 
nallito  foodee  sur  Tintcret  priv6  qui  ne  puisse  ^tre  reparee  par  la  ratification 
expresse  ou  tacite.  Le  vice  le  plus  absolu  des  conventions,  le  defaut  ou  la 
non-existence  du  coosentement,  pent  ncanmoins  etre  r6pare  par  la  ratifica- 
tion, soit  expresse,  seit  tacite.''  8  TouUier,  nos.  515,  518.  7  Toullier,  nos. 
553,  559. 

In  all  executed  contracts,  which  under  this  view  of  the  law  may  be  tacitly 
ratified,  a  presumption  juris  et  de  jure  of  ratification,  results  from  silence  and 
inaction  during  the  time  fixed  for  prescription.  The  informalities  alleged  by 
the  intervener  in  this  case  have  been  cured  by  lapse  of  time,  and  she  has  no 
claim  to  the  slaves  in  controversy.  The  plea  of  ratification  appears  to  us  to  be 
also  fully  sul^tained.  But  it  is  unnecessary  to  go  at  large  into  an  examinanon 
of  it. 

The  judgment  of  the  court  below  has  given  tlie  plaintifif  the  slaves  claimed, 
and  the  sum  of  $973  76,  the  balance  of  the  hire  of  said  slaves,  afler  deducting 
therefrom  so  much  of  the  indebtedness  of  the  plaintiff  and  her  mother  to  the 
defendants,  as  has  been  legally  proved.  The  judge  has  given  us  the  estimates 
upon  which  the  judgment  rests,  and  we  are  satisfied  that  he  has  done  justice 
between  the  parties. 

The  defendant  alleges  that  commissions  should  have  been  allowed  to  her  on 
the  income  of  the  plaintiff.     The  tutor  is  bound  to  administer  the  property  of 
the  minor  honestly  for  his  use,  and  to  credit  him  annually  with  the  revenues  it 
produces.    When  he  does  this,  he  is  entitled  to  a  commission  of  ten  per  ceDt 
on  those  revenues,  as  a  remuneration  for  his  care  and  labor.    C.  C.  art.  342. 
In  this  case,  the  defendant  caused  herself  to  be  appointed  tutrix  of  the  plain- 
tifif, took  possession  of  the  slaves  claimed,  by  virtue  of  that  appointment,  con- 
verted their  labor  to  her  own  use  and  benefit  as  long  as  she  could,  and,  when 
called  upon  to  account,  denied  the  existence  of  the  trust  which  she  had  sworn 
faithfully  to  discharge,  contested  the  title  of  her  ward  to  the  property,  claimed 
as  her  own  the  fruits  it  had  produced,  and  set  up  a  claim  in  reconvention,  mor* 
than  half  of  which  is  utterly  unfounded.     She  has  placed  herself  before  the 
court  not  as  an  administrator,  but  as  a  spoliator.     The  amount  recovered  from 
her  is  not  revenue  accruing  to  the  minor  through  her  care  and  labor.    Under 
this  state  of  facts,  the  court  below  did  not  err  in  refusing  to  allow  the  commis- 
sions claimed.     This  case  materially  difiers  from  that  of  Aubic  v.  Gil,  cited  in 
argument.    7  Rob.  50.  Judgment  affirmed^ 


NEW  ORLi:\NS,  MARCH,  1848.  331 


DuBRocA  V.  Her  Husband. 

ta  an  aetion  by  a  Trife  against  her  husband  for  a  separation  of  property,  iotervenors  are 
entitled  to  the  delay  necessary  to  cite  the  original  parties,  and  for  them  to  answer, 
though  the  effect  may  be  to  retard  the  action. 

Where  an  intervener  in  an  action  between  a  husband  and  wife  for  a  separation  oi  property, 
excepts  to  a  decision  of  the  court  refusing  to  delay  the  trial  to  enable  him  to  cite  the 
original  parties,  but  afterwards  enters  into,  and  files  in  the  case,  an  agreement  by  which 
he  waives  his  opposition  to  the  cause  being  then  tried,  in  consideration  of  the  plaintiff's 
agreeing,  as  far  as  she  was  concerned,  in  the  execution  of  any  judgment  she  miglit  recov- 
er, to  sell  the  lands,  slaves,  and  moveables  separately,  and  the  case  is  tried  and  plaintiff 
obtains  a  judgment,  the  intervener  cannot  afterwards,  on  the  ground  of  a  violation  of  the 
agreement  as  to  the  sale  of  the  property,  take  a  judgment  by  default  and  proceed  to  try  his 
intervention.  The  action  was  ended  when  final  judgment  was  rendered  for  the  plaintiff, 
on  the  waiver  of  the  right  of  the  intervener.  The  judge  could  pronounce  upon  the  merits 
of  the  intervention  only  at  the  time  of  deciding  the  principal  action.  C.  P.  394.  The 
waiver  was  equivalent  to  a  withdrawal  of  the  intervention.  The  remedy  of  the  interve* 
nor,  for  the  violation  of  the  agreement,  is  by  a  separate  action. 

Where  a  note  expresses  on  its  face  that  it  was  given  for  value,  a  denial  of  consideration,  un- 
supported by  evidence,  is  not  enough  to  impose  on  the  plaintiff  the  barthon  of  proving  the 
consideration. 

APPEAL  from  the  District  Court  of  West  Baton  Rouge,  BurJc,  J.  Hiriart 
and  R.  iV.,  and  A.  N.  Ogden,  for  the  plaintiff.  Bennett^  for  the  defendants. 
Elami  for  the  interveners,  appellants.  The  judgment  of  the  court  was  pro- 
nounced by 

KiifQ,  J.*  In  the  suit  of  the  plaintiff  against  her  husband,  V.  Dubroca,  for 
a  separation  of  property,  LeBlanc  and  McCalop  intervened,  and  prayed  for 
judgments  against  the  defendant  for  the  amount  of  several  promissory  notes, 
and  that  the  plaintiff's  ciaim  should  be  rejected.  The  judge  permitted  the 
interventions  to  be  filed,  but  refused  to  delay  the  trial  of  the  xsause  for  the  pur- 
pose of  enabling  the  iotervenors  to  cite  the  original  parties,  and  the  interveners 
took  a  bill  of  exceptions.  Subsequently,  but  during  the  same  term  of  the  court, 
an  agreement  was  entered  into  and  filed  in  the  suit,  by  which  the  intervenors 
waived  their  opposi^on  to  the  cause  being  then  tried,  in  consideration  of  which 
the  plaintiff  agreed  that,  in  executing  such  judgment  as  she  might  obtain  against 
her  husband,  as  far  as  she  was  concerned,  the  land,  slaves,  and  moveable  property 
should  be  sold  separately.  The  cause  proceeded  to  trial,  and  the  plaintiff  ob- 
tained a  judgment  for  a  large  sum.  At  a  subsequent  term  of  the  court  the  in- 
tervenors applied  for  judgments  by  default  against  the  original  parties  to  the 
suit,  to  which  the  latter  objected,  on  the  ground,  that  the  suit  was  at  an  end,  a 
final  judgment  having  been  previously  rendered.  The  objection  was  at  first 
sustained,  butthe  jiidge  subsequently  recoosidered  his  opinion  and  permitted  de- 
faults to  be  entered.  To  this  ruling,  a  bill  of  exceptions  was  taken.  The  plaintiff 
and  defendant  filed  answers.  The  latter  denied  that  any  consideration  had 
been  given  for  the  notes.  On  the  trial  of  the  interventions  the  judge  consider- 
ed that  the  intervenors  had  failed  to  prove  the  consideration  of  the  notes,  and 
rendered  a  judgment  as  in  case  of  non-suit.  The  intervenors  have  appealed, 
and  ask  the  reversal  of  both  judgments.     They  contend  that  the  property  was 

*EasTi8,  C.  J.  did  not  sit  on  the  trial  of  this  C9Me,  on  account  of  relationship  to  one  of 
Ibe  parties. 
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Her  HusBAifD.  ^^^  ^^^"^  ^^^7  were  authorized,  by  reason  of  this  breach  of  the  engagement,  to 

proceed  at  a  subsequent  term  of  the  court  to  final  judgment  on  their  ioterven- 

tions,  and  to  show  the  insufficiency  of  the  testimony  to  sustain  the  judgment 

obtaioed  by  the  plaintiff. 

The  suit  being  one  by  a  wife  against  her  husband  for  a  separatioD  of  property* 
the  intervenors  were  entitled,  under  the  rule  established  in  the  case  of  Ardry 
T.  Ardry,  16  La.  264,  to  the  delays  necessary  for  serving  citations  upon  the 
original  parties,  and  for  the  latter  to  answer,  although  the  effect  might  have 
been  to  retard  the  progress  of  the  cause.  If  this  right  had  been  insisted  upoa 
by  the  intervenors  they  would  have  been  entitled  to  a  reversal  of  the  judgment* 
and  to  have  the  cause  remanded  in  order  that  they  might  be  heard.  But 
they  waived  their  I'ight  to  be  heard  when  the  principal  action  was  tried,  and 
permitted  final  judgment  to  be  rendered.  The  judge  is  expressly  required  to 
pronounce  upon  the  merits  of  the  intervention,  at  the  same  time  that  he  de- 
cides upon  the  principal  action.  C.  P.  art.  394.  The  waiver  by  the  interve- 
nors of  their  right  to  oppose  the  progress  of  the  cause,  ^nd  their  consent  that 
it  should  proceed  to  judgment,  was  equivalent  to  a  withdrawal  of  the  interven- 
tion. The  judge,  under  the  express  renunciation  by  the  intervenors  of  their 
right  to  be  heard,  was  dispensed  from  pronouncing  upon  their  intervention  at 
the  only  time  when  legally  he  could  have  pronounced  upon  it,  to  wit,  when 
deciding  upon  the  principal  action.  The  final  judgment,  which  he  was  thus 
permitted  unopposed  to  render  between  the  principal  parties,  terminated  the 
suit.  There  was  no  longer  an  action  pending,  in  which  third  persons  could  in- 
te/vene.  If,  as  is  alleged,  the  agreement  under  which  the  interventions  were 
withdrawn,  wus  subsequently  violated,  the  effect  of  this  breach  of  the  contract 
was  certainly  not  to  set  aside  the  judgment,  and  reinstate  the  parties  as  they 
stood  befiare  the  court  at  the  date  oi  the  agreement.  The  remedy  of  the  in- 
terveners is  by  a  separate  action. 

We  think  that  the  judge  erred  in  entertaing  the  intervention  after  a  judg- 
ment had  been  rendered  between  the  princi})al  parties;  but  the  demands  of 
the  intervenors  having  been  dismissed,  on  the  trial  on  the  merits,  as  in  case  of 
non-suit,  the  rights  of  the  parties  are  left  in  the  same  position  that  they  would 
have  been  if  he  had  declined  to  consider  the  interventions,  and  it  does  not  be- 
come necessarj'  to  disturb  the  decree.  "We  are  not  to  be  understood  as  as- 
senting to  the  correctness  of  the  ground  upon  which  the  district  judge  rejected 
the  claims  of  the  intervenors.  The  notes,  upon  which  their  interventions  were 
founded,  express  that  they  were  given  for  value.  The  denial  of  the  considera- 
tion, unsupported  by  evidence  of  any  kind,  was  not  sufficient  to  impose  upon 
the  intervenors  the  burthen  of  proving  the  consideration.  Bradford  v.  Cooper^ 
1  An.  Rep.  326.  Judgment  affinutd. 


Seaton  v.  Sharkey. 

The  naleofa  pre-emption  right,  io  contravention  of  a  prohibitory  danae  in  the  act  of  Congress 
under  which  the  right  of  pre-emption  accrued,  is  null ;  and  constitntes  no  impediment  to  an 
entry  of  the  land  by  the  party  entitled  to  the  pre-emption,  who  will,  by  the  parchase  froia 
the  government,  acquire  an  absolute  title,  unaffiscted  by  the  previous  sale. 

Parol  evidence  is  inadmissible  to  prove  an  agency  for  the  purchase  of  real  estate. 
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APPEAL  from  the  District  Court  of  Madison,  Selby^  J.    Stacy  and  Spar^ 
T0W9  for  the  plaintiflf.     l^honas  and  Snyder ^  for  the  defeDdant.    The  judg- 
ment of  the  court  was  pronounced  by 

Kino,  J.  This  is  a  petitory  action  instituted  to  recover  a  tract  of  land. 
Lafferty  acquired  a  right  of  pre^noption  to  a  quarter  section  of  land,  which 
be  sold  to  Seatont  the  plaintiff  in  this  action.  Seatan,  by  a  verbal  sale  trans- 
ferred one  half  of.  the  tract  to  Sharkey t  the  defendant.  The  period  for  the 
land  sales  was  approaching,  and  Lafferty,  who  was  stiJI  the  creditor  of  Staton 
for  a  part  of  the  price,  apprehending  that  the  right  of  preemption  would  be 
forfeited,  and  that  he  would  lose  the  debt,  notified  Seaton  of  his  inteiition  to 
make  the  proofs  of  his  claim  at  the  land  office.  Seaton  being  without  the 
pecDoiary  means  necessary  to  make  the  purchase  from  the  government,  pro- 
posed to  the  defendant,  who  was  equally  interested  with  himself  in  the  land, 
that  the  latter  should  make  the  requisite  advances,  and  take  the  title  in  his  own 
name.  The  defendant  proceeded  to  the  land  office,  advanced  the  money  with 
which  the  entry  was  made  in  the  name  of  Lafferty,  and  also  paid  the  latter 
the  balance  due  him  by  Seaton,  Lafferty  immediately  transferred  the  title  to 
the  defendant,  and  a  patent  has  since  issued  in  favor  of  the  latter.  The  plain- 
tiff has  instituted  this  action  to  be  declared  the  owner  of  the  entire  quarter 
section,  and  to  be  put  in  possession  of  that  portion  of  it  occupied  by  Sharkey, 
The  defendant  relies  on  his  title  derived  from  the  pre€mptor,  and  on  his  patent. 
The  jury  awarded  one  half  of  the  land  to  each  of  the  parties,  and  condemned 
the  plaintiff  to  pay  $261,  the  amount  advanced  for  his  use  by  the  defendant. 
Both  parties  are  dissatisfied  with  the  verdict,  and  have  appealed. 

The  sale  from  the  preemptor,  Lafferty,  to  Seaton,  was  in  contravention  of 
the  prohibitory  clause  of  the  act  of  Congress  of  1834,  under  which  the  right  of 
preemption  accrued,  and  was  null.  It  conveyed  no  title  whatever  to  the  ven- 
dee, and  Qonstituted  no  impediment  to  the  entry  of  the  land  by  Lafferty,  who 
indeed  under  the  statute  was  the  only  person  who  could  have  availed  himself  of 
the  preemption  right.  See  cases  of  Poirrier  v.  White,  and  Prevost  v.  Whiter 
2  An.  Kep.  934,  936.  His  purchase  from  the  government  vested  in  him  the 
absolute  title,  unaflfected  by  the  previous  sa/e  to  Seaton,  This  title  he  trans- 
ferred to  Sharkey,  But  it  is  contended  that,  the  defendant  acted  as  the  agent 
of  the  plaintiff  in  effecting  the  entry,  and  in  receiving  title  from  Lafferty,  and 
that  the  title  thus  acquired  inured  to  the  benefit  of  the  plaintifiT.  The  only  evi- 
dence by  which  the  alleged  agency  was  attempted  to  be  shown  was  parol  testi- 
mony, which  was  expressly  excepted  to  as  being  inadmissible  to  prove  an 
agency  for  the  purchase  of  real  property.  The  exception  was  well  taken. 
Sales  of  real  estate  are  required  to  be  in  writing,  and  written  proof  alone  is 
admissible  to  establish  an  authority  to  purchase  such  property.  2  La.  Rep. 
596.  1  An.  Rep.  73.  Much  of  the  evidence  going  to  establish  the  agency,  and 
the  verbal  sale  from  the  plaintifiT  to  the  defendant,  was  admitted  by  the  judge 
only  for  the  purpose  of  proving  the  circumstances  under  which  the  entry  was 
made,  and  the  state  of  the  accounts  between  the  parties.  The  jury,  who 
were  probably  unable  to  discriminate  between  evidence  admissible  for  one  pur- 
pose but  not  for  another,  considered  the  facts  both  of  the  agency  and  of  the 
verbal  sale  as  proved,  and  rendered  a  verdict  in  accordance  with  the  agree- 
ment of  the  parties,  as  established  by  testimony  inadmissible  for  that  purpose. 
AVe  think  that  the  plaintifiT  has  failed  to  show  the  agency  of  the  defendant  by 
legal  proof,  and  upon  establishing  that  fact  his  title  depended. 

The  plaintiff  &od  defendant  both  claimed  fruits  and  improvements.    As  the 
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parties  were  considered  by  the  jury.to  be  respectively  the  owners  of  the  por- 
tions of  the  land  which  they  possessed,  those  claims  were  not  passed  upon. 
Justice  requires  that  they  be  left  open  for  future  adjustment. 

It  is  thei'efore  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  defendant  be  decreed  the  owner  of  the  entire  land  in  controversy, 
to  wit,  of  the  north  west  quarter  of  the  section  number  twenty  one,  in  town- 
ship number  fifteen  north,  oil  range  number  eleven  in  the  land  district  north  of 
Red  river,  containing  one  hundred  and  fifty-eight  24-100  acres.  It  is  further 
ordered  that  the  cause  be  remanded  for  the  purpose  of  enabling  the  parties 
to  litigate  in  relation  to  their  mutual  claims  for  rents  and  improvements ;  the 
defendant  paying  the  costs  of  this  appeal. 


W^^w^.^%vM  *^■w^^'X.-^^y^,^*•  y^^^   -  y^     f 


Bibb  et  al.  v.  The  Union  Bank  of  Louisiana. 

A  mortgage  on  ulaves  daly  recorded  in  the  parish  in  which  the  debtor  had  his  domlcil  and 
residence,  and  in  which  the  slaves  were  at  the  time,  is  not  required  to  be  reinscribed  in 
a  parish  to  wluch  the  debtor  sabseqaezktly  removes  with  the  slaves,  in  order  to  preserve 
its  effect. 

Arts.  3442,  3444,  which  provide  that  one  who  acquires  a  slave  in  good  faith,  and  by  a  jast 
title,  will  be  protected  by  the  prescription  of  five  years  if  the  real  owner  resides  in  the 
State,  and  by  ten  years  if  he  resides  ont  of  it,  apply  only  to  the  owner ;  they  do  not  affect 
mortgage  creditors.  Prescription  is  acquired  by  the  third  possessor  of  mortgaged  pro- 
perty,  not  by  the  lapse  of  time  established  for  the  prescription  of  the  property  itself,  hot  by 
that  fixed  for  the  hypothecary  action. 

APPEAL  from  the  District  Court  of  St.  Tammany,  Penn^  J.  J.  R.  Jones^ 
for  the  plaintiffs,  cited  C.  C.  arts.  3444,  3445,  3446,  3447,  3414.  19  La. 
302.  2  Rob.  466.  Halsey,  for  the  appellants.  The  judgment  of  the  court 
was  pronoanced  by 

RosT,  J.  The  plaintiiTs  obtained  an  injunction  to  arrest  the  sale  of  four 
slaves  seized  by  the  sheriff  of  St.  Tammany,  at  the  suit  of  the  Union  Bank 
against  Bkkham  and  wife.  They  claim  title  to  the  slaves  under  a  sherifif's  sale 
made  at  the  suit  of  Martin^  Pleasants  ^-  Co.  against  the  same  parties,  and  also 
by  prescriptiou.  There  was  judgment  in  their  &vor  in  the  court  below,  and 
the  defendants  appealed. 

In  May,  1839,  Brickham  und  wife,  then  residing  in  the  parish  of  Washing- 
ton, obtained  a  loan  of  $5,000  from  the  Union  Bank,  and  to  secure  the  payment 
thereof  mortgaged  the  slaves  in  controversy,  and  other  property.  They,  at 
the  same  time,  gave  the  bank  for  the  amount  of  the  loan  abend  payable  twelve 
months  after  date,  which  was  protested  for  non-payment  at  maturity.  Bickham 
and  wife  subsequently  removed  to  the  parish  of  St.  Helena,  taking  their  slaves 
with  them  ;  and,  on  the  28th  December,  1840,  the  slaves  in  controversy  were 
sold  in  that  ])ari8h  at  sheriff's  sale  at  the  suit  of  Martin,  Pleasants  Sf  Co.  The 
certificate  of  mortgages,  adduced  by  the  sheriff  at  the  «ale,  shows  that  there 
were  no  mortgages  on  the  property  seized  in  the  name  of  Bickham  and  wife 
in  the  parish  of  St.  Helena,  except  certain  judicial  mortgages,  the  oldest  of 
which  was  thatof  the  seizing  creditors.  More  than  five  yeara  elapsed  from  the 
date  of  this  sale  to  that  of  the  seizure  made  by  the  Union  Bank. 

The  plaintiffs  contend  :    First,  That  as  the  mortgage  of  the  Union  Bank  was 
not  recorded  in  the  parish  of  St.  Helcnat  and  as  no  mention  is  made  of  it  iu 
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the  certificate  of  mortgages  adduced  on  the  day  of  sale,  they  acquired  the  slaves         Bibb 
free  from  that  mortgage.     Secondly y  That  if  the  mortgage  was  still  in  force    (Jj^iqn  Bank 
against  third  peraons  from  the  date  of  its  inscription  in  the  parish  of  Washing-  °^  Louisiana. 
too,  they  have  possessed  the  slaves  claimed  in  good  faith  and  under  a  just  title 
for  upwards  of  five  years,  and  prescription  must  avail  them  against  the  claim  of 
the  defendants,  under  articles  3444,  3445,  344&.  3447,  3414,  of  the  Code. 

The  first  point  made  must  be  considered  as  settled  in  favor  of  the  defendants 
by  the  decision  in  the  case  of  the  Commissioners  of  the  New  Orleans  Im- 
fTovement  and  Banking  Company  y,  Jewell^  11  Rob.  p.  20. 

The  second  presents  no  difficulty.  Art.  3442  of  the  Code  provides  that,  he 
who  acquires  an  immovable  in  good  faith,  and  by  a  just  title,  prescribes  for  it 
ia  ten  years  if  the  reed  oioner  reside  in  the  State,  and  in  twenty  years  if  the 
owner  resides  out  of  the  State.  Art.  3444  provides  that,  for  the  prescription 
of  slaves  the  time  will  be  one  half  of  that  required  for  immovables.  These 
prescriptions  only  run  against  the  real  owner.  They  do  not  affect  mortgage 
creditors. 

By  an  express  disposition  of  art.  2180,  of  the  Nap.  Code,  prescription  is 
acquired  by  the  third  possessor  of  mortgaged  property,  by  the  lapse  of  time 
fixed  by  law  for  the  prescription  of  the  property  itself.  This  disposition  has 
been  omitted  in  art.  3374  of  our  Code,  which  is  otherwise  the  same ;  and  the 
prescription  against  mortgages  can  only  be  acquired  by  the  time  fixed  by  law 
for  the  prescription  of  the  hypothecary  action. 

It  is  therefore  decreed  thdt  the  judgment  in  this  case  be  reversed.  It  is  fur- 
ther decreed  that  the  injunction  sued  out  by  the  plaintiffs  be  set  aside  and 
dissolved,  and  the  defendants  allowed  to  proceed  under  their  execution.  And 
the  claim  of  the  defendants,  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum,  it  is  further  decreed  that  the  plaintiffs,  together  with  Ambrose  Ji^hilc 
and  Thomas  Green  Davidson  their  sureties  on  the  injunction  bond,  be  adjudged 
to  pay  the  defendants,  in  solidot  $100  damages.  It  is  further  ordered  that  the 
plaintiffii  pay  costs  in  both  courts. 


y'S.'V>.-^"V,-N.%< 


CouRMES  V.  Maxent,  Tutor,  &c. 

Where  in  the  accoant  rendered  by  a  tator  in  an  action  to  compel  an  accoant,  certain  uotet 
given  by  the  purchaser  of  property  of  the  minor  are  stated  to  be  not  yet  settled,  in  conse- 
quence of  a  suit  relative  to  the  property,  and  they  are  not  prodaced,  and  no  evidence  is 
offered  as  to  their  secority,  and  no  demand  of  payment  of  the  notes  is  proved  to  have  been 
made,  nor  suit  iastitated,  nor  other  attempt  to  recover  them,  evidence  will  be  received  to 
ahow  the  disturbance  of  title  by  the  suit,  but  judgment  will  be  rendered  against  the  tutor 
lor  their  amoant.  Per  Curiam :  We  will  not  permit  a  tator  to  plead  for  othersi  who  are 
atlent,  against  his  pupil. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk,  J.     Caslera^ 
for  the  plaintiff.     T.  G.  Morgan,  for  the  appellant.     The  judgment  of 
the  court  was  pronounced  by 

Edstis,  C.  J.  The  defendant  is  appellant  from  a  judgment  against  him  in 
favor  of  the  plaintiff,  for  the  sum  of  $2,412  31,  with  interest  from  the  IBth 
March,  1839,  as  heir  of  his  deceased  grandmother;  and  for  the  further  sum  of 
S2,412  31,  with  interest  from  18th  March,  183G,  as  assignee  of  J.  B.  Forester 
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Maxenl;  which  judgment  also  dismisses  him  from  the  trust  as  admiDtstratorof 
the  BuccessioD  of  the  late  Henrietla  Maxent, 

On  behalf  of  the  appeUant  it  has  been  submitted  that,  the  District  Court 
erred  in  refusing  to  the  defendant  further  time  to  plead  and  answer.  The  suit 
was  instituted  in  March,  1847.  There  was  an  agreement  of  counsel  made  in 
July,  to  try  the  cause  in  October  following,  and  it  was  not  tried  until  January, 
1848.  The  defendant  had  abundant  time  to  bring  forward  every  just  matter 
of  defence,  and  the  event  has  proved  that  the  judge  did  not  err  in  refusing  the 
application  of  the  defendant,  which  would  only  have  resulted  in  delay,  had  it 
been  granted. 

The  defendant  offered  evidence  on  the  trial  of  the  cause,  to  show  a  distur- 
bance, by  a  suit  of  third  persons,  of  the  title  and  possession  of  Davenport,  who 
had  purchased  a  plantation,  one-third  thereof  belonging  to  the  plaintiff,  a  minor, 
and  given  his  notes  for  the  amount  of  the  purchase  money,  which  notes  were 
returned  in  the  account  rendered  by  the  defendant  as  being  in  his  hands  and 
unpaid,  and  for  which  the  defendant  was  sought  to  be  made  liable.  They  were 
stated  in  the  defendant's  account  as  not  yet  settled,  on  account  of  the  suit  exist- 
ing as  to  the  plantation :  they  were  not  produced  nor  tendered,  and  no  evidence 
concerning  their  security  was  given  on  the  trial  of  the  cause.  The  district  judge 
refused  to  receive  the  evidence,  and  the  defendant  took  his  bill  of  exceptions. 
We  concur  with  the  judge  in  his  opinion.  He  would  not  permit,  in  his  ex- 
pressive language,  the  tutor  to  plead  for  others,  who  are  silent,  against  his 
pupil.  No  demand  is  proved  to  have  been  made  of  the  notes,  no  suit  was  insti- 
tuted, no  attempt  made  to  secure  them ;  and  mm  constat  that  the  purchaser 
would  have  made  any  such  defence,  or  that  he  would  not  have  paid  the  notes 
rather  than  have  subjected  himself  to  the  payment  of  interest. 

If  the  evidence  offered  were  taken  as  part  of  the  defence,  the  defendant  has 
not  placed  himself  in  a  situation  to  avail  himself  of  it. 

It  is  objected  that  the  judge  erred  in  allowing  the  plaintiff  interest  from  the 
18th  of  May,  1836,  on  the  amount  claimed  under  the  transfer  of  Forester  Max- 
ent, If  the  judgment  be  opened,  we  should  allow  the  plaintiff  an  increased 
amount,  in  consequence  of  the  total  neglect  of  duty  on  behalf  of  the  appellant 
in  his  trusts  of  tutor  and  administrator  ;  but  as  the  plaintiff  does  not  insist  on  an 
amendment  of  the  judgment,  we  shall  make  no  change  in  it. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed,  &e 
costs  of  this  appeal,  by  consent,  to  be  equally  divided  between  the  parties  ;  and 
their  agreement,  of  date  the  24th  of  March,  1848,  on  file  in  this  court, 
concerning  the  mode  in  which  this  judgment  may  be  in  part  satisfied,  to  be 
made  a  part  of  this  judgment  and  certified  accordingly. 


Michael  v.  His  Creditors. 


A  jadgmont  homologatiag  a  tableaa  of  distribation  presented  by  the  lyndic  of  an  ineolTent 
will  be  reversed,  where  the  notice  to  the  creditors  of  the  filing  of  the  tableaa  was  pabllah- 
ed  without  any  order  for  pablication. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Boi/le,  J.    McVtet 
and  Winter,  for  the  opponents,  who  appealed.     No  other  council  appear- 
ed.    The  judgment  of  the  court  was  pronounced  by 
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Slidkll^  J>  7%om  Sf  McGrath  desired  to  oppose  the  tablenn  of  distribn- 
tioD  filed  by  the  syodic,  but  the  court  refused  them  perniissioD  to  do  so,  upoti 
the  ground  that  it  came  too  late,  an  order  of  homologation  having  been  rendered, 
although  not  yet  signed. 

The  order  of  homologation  was  irregular.  The  notice  to  creditors  of  the 
filing  of  the  tableau,  was  published  without  any  order  for  publication. 

It  is  therefore  decreed,  that  the  judgment  of  the  court  below  be  reTorsed, 
and  the  cause  remanded  for  further  proceedings  according  to  law;  the  appellee 
paying  the  costs  of  this  appeal. 
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BeMI9S  V*  DwiGHT   ct  al. 

Where  the  purchaser  was  aware,  before  the  aale,  of  the  existence  and  object  of  a  suit  in 
which  a  third  person  set  up  title  to  the  property  sold,  be  cannot  suspend  payment  of  the 
price,  nor  require  security  against  the  danger  of  eviction.    C.  C.  S535. 

Where  a  jadgment  for  a  principal  sum,  with  interest  at  ten  percent  a  year,  was  rendered, 
before  the  statof  19Febraary,  1844,  reducing  the  rate  of  conventional  interest  to  eight 
percent,  a  twelve-months'  bond  given  for  the  price  of  property  sold  nnder  a^.  /a.  issued 
on  the  jadgment,  tboagh  executed  after  the  passage  of  that  act,  might  lawfully  contain  a 
stipulation  for  interest  at  ten  per  cet\L  Per  Curiam :  The  jadgment  creditor  had  a  vested 
right  to  interest  at  that  rate  until  paid. 

An  amendment  inconsistent  with  the  original  petition  is  inadmissible. 

APPEAL  from  the  District  Court  of  Madison,  Selbyt  J.     Bemiss,  Thomas 
and  Snyder,  for  the  appellant.    Amonett,  for  the  defendants.     The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  Under  an  execution  in  favor  of  Dwight  Sf  Hartman  against 
the  plaintiff's  husband,  she  became  the  purchaser  at  sheriff's  sale  of  certain 
slaTes  then  belonging  to  him,  and  gave  her  twelve  months*  bond,  bearing  ten 
per  cent  interest.  She  failed  to  pay  her  bond,  execution  was  issued,  and  she 
enjoined  the  writ  in  the  present  suit. 

The  first  ground  of  injunction  was  that,  since  her  purchase  her  husband's 
title  to  the  slaves  had  been  adjudged  void  by  the  District  Court  of  Madison,  in 
the  suit  of  Dupuy  v.  Bemias.  This  was  true,  but  before  the  trial  of  the  pre- 
sent suit  in  the  court  below,  the  case  of  Dupuy  v.  Bemiss  was  decided  by  this 
court.  The  judgment  of  the  District  Court  was  reversed,  and  the  title  of 
Btmiss  was  sustained.  See  the  report  of  that  case,  2  Annual  R.  p.  509.  So 
far  as  that  ground  was  involved  the  court  did  not  err  in  dissolving  the  injunction, 
the  danger  of  eviction  being  dispelled.  But  the  defendants  contend  that,  at 
there  was  no  actual  eviction,  the  mare  danger  of  eviction  at  the  suit  of  Dupuy 
was  not  a  sufficient  ground  for  suspending  the  payment  of  the  price,  because  at 
the  time  of  her  purchase,  she  was  aware  of  the  existence  of  that  suit  It  is 
proved  that  the  suit  of  Dupuy  v.  Bemiss  was  pendmg  when  Mrs.  Bemiss 
purchased,  and  that  she  was  then  kware  of  its  existence  and  object.  Her  case 
then  falls  within  the  exception  of  the  Code,  art.  2585,  which  while  it  gives  the 
buyer,  who  is  disquieted  in  his  possession,  or  has  just  reason  to  apprehend  that 
he  will  be,  the  right  of  suspending  payment,  denies  him  this  equitable  protec- 
tion when  he  was  informed  before  the  sale  of  the  danger  of  eviction.  The 
purchaser  was  therefore  bound  to  pay,  her  only  recourse  being  for  the  restora- 
tiooof  the  price  if  eviction  should  actually  occur;  the  injunction  was  conse- 
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Bemim  quently  wrongfal,  aod  the  defendaats  wore  entitled  to-  damageB.  See  Fuller 
DuncHT.      ^'  Hff^rman^  9  Rob.  205. 

Another  ground  of  the  injunction  was  that,  ten  per  cent  interest  was  unlaw- 
fully stipulated  in  the  twelve-months*  bond.  This  bond  was  executed  after  the 
statute  of  1844,  which  reduced  the  rate  of  conyentional  interest  to  eight  per 
cent.  But  the  judgment  upon  which  the  execution  issued  bore  ten  per  cent 
interest,  and  the  bond  properfy  followed  the  judgment.  The  statute  could  not, 
and  was  not  intended  to,  aifect  past  contracts  and  rights  acquired  under 
them.  The  judgment  creditor  had  a  vested  right  to  ten  per  cent  interest  until 
paid,  and  that  right  would  have  been  impaired  if  the  credit  of  twelve  months 
were  allowed  at  an  inferior  rate. 

An  application  was  made  by  the  plaintiff,  afler  issue  joined,  and  at  the  time  at 
which  the  cause  was  tried,  for  leave  to  amend  the  petition.  This  the  court  re- 
fused, and  we  cannot  say  there  was  error.  The  matters  alleged  in  the  proposed 
amendment,  are  inconsistent  with  the  original  petition,  they  are  not  stated  to 
have  come  to  her  knowledge  since  the  institution  of  the  suit,  nor  are  they 
pleaded  with  such  fullness  and  certainty  as  to  show  a  want  of  right  on  the  part 
of  the  defendants  to  enforce  the  bond. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with  costs,  but  with 
the  amendment  that  the  said  Dwight  &f  Hartman  do  recover  of  the  said  Eliza- 
beth M.  Bemiss  aod  Alonzo  Snyder,  her  surety,  in  solidof  the  sum  of  $100  as 
damages. 


Burton  and  Husband  v.  Chaney. 

A  note  in  tiiese  words :  "  I  promiae  to  pay  to  the  order  of  A."  &c.,  but  whidi,  initead  of  be- 
ing endorsed  by  A.,  has  bis  signature  affixed  to  it  ander  thatof  the  maker,  is  neither  paysr 
ble  to  order  nor  bearer ;  and  an  action  on  it  will  not  be  prescribed  by  five  years,  onder  art. 
3505  of  the  Civil  Code. 

Where  an  obligation  to  pay  money  at  a  certain  time  is  silent  as  to  interest,  iC  w3i  commence 
only  from  the  time  of  the  debtor's  being  put  in  defaait. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Boyle,  J.  Merrick^ 
for  the  plaintiffs.  Z,  S.  Lyons  and  T.  O,  Morganr  for  the  appellant. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendant  is  sued  on  his  signature  to  two  promissory 
notes,  as  they  are  called  in  the  plaintiffs*  petition.  They  are  drawn  by  Whiten 
and  have  the  words,  **  I  promise  to  pay  to  the  order  oi  Bailey  D.  ChaneytRud  at 
the  office,  &c.'*  in  each.  They  were  given  for  a  tract  of  land  and  a  slave  pur- 
chased by  Whiten  at  a  probate  sale,  and,  instead  of  being  endoi*8ed  by  Chaney,  as 
their  import  implied  they  were  to  have  been,  his  signature  was  appended  to 
the  foot  of  each  note,  under  that  of  the  maker. 

It  is  contended,  that  the  defendant  is  discharged  by  the  lapse  of  five  years, 
under  article  3505  of  the  Code.  But  it  seems  to  us  that  these  instruments  are 
payable  neither  to  order  nor  to  bearer,  inasmuch  as  the  defendant  himself  never 
endorsed  them,  and  chose  to  throw  the  contract  he  made  into  an  entirely  dif- 
ferent form,  and  that  they  are  not  prescribed  under  that  article. 

The  district  judge  allowed  interest  from  the  default  of  the  defendant  only, 
and  we  think  decided  coiTectly.  Judgrncnt  affirmed* 
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Jenkins,  Curator  v.  Bonds. 

Where  after  obtaioing  an  order  allowing  an  appeal,  the  appellant  faile  to  give  bond  or  surety 
and  abandons  hif  appeal,  he  cannot  afterwards  renew  it    C.  P.  594. 

APPEAL  from  the  District  Court  of  Madison,  Selby,  J.  A.  Pierse,  for  the 
appellant.  Stockton  and  Steele,  for  the  defendant.  The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.  Judgment  having  been  rendered  in  favor  of  the  defendant 
and  intervener,  against  the  plaintiff,  the  latter,  by  motion  in  open  court,  the  de- 
fendant's counsel  being  present  and  assenting,  took  an  appeal,  returnable  in 
February,  1847.  Neither  .bond  nor  security  was  filed,  and  this  appeal  was 
abandoned.  This  motion  was  made  in  October,  1846,  and  in  August, 
1847,  an  appeal  was  allowed  from  the  same  judgment,  as  it  is  said,  adjudging 
the  intervening  party  to  he  the  owner  of  the  land,  Sfc.,  upon  the  plaintiff's  giving 
security  according  to  law.  The  appeal  bond  under  this  order  was  given  in  fa- 
vor of  the  defendant  only,  and  not  in  favor  of  the  party  against  whom  the 
plaintiff  undertook  to  appeal. 

A  motion  has  been  made  to  dismiss  this  appeal.  So  far  as  relates  to  the  de* 
fendant,  the  appeal  must  be  dismissed,  on  account  of  the  failure  to  prosecute 
the  original  appeal.  Dozer  v.  Sargent^  4  La.  41.  Code  of  Practice,  art.  594. 
In  relation  to  the  intervening  party,  no  appeal  bond  has  been  filed,  in  compli- 
ance with  the  order  granting  the  appeal. 

But  the  interests  of  the  defendant  and  intervener  are  identical,  and  the  judg- 
ment in  favor  of  the  former  is  conclusive  as  to  the  rights  of  the  latter,  as  the 
case  stands  in  the  plaintiff's  own  petition.  Appeal  dismissed. 


Oates  v.  Caffin. 

Possession  in  another  State  of  a  slave  who  had  run  away  from  his  master,  a  resident  of  this 

State,  cannot  be  the  basis  of  a  possessory  action  here.    The  possession  contioncd  in  his 

master,  whose  rights  remained  unimpaired.    The  law  establishing  that  action  is  a  real 

atatate,  and  has  no  extra  territorial  operation. 
A  slave  who  absconds  from  his  master  steals  himself,  and  stands  as  other  stolen  things,  and 

neither  possession  nor  title  can  bo  acquired  to  him. 
The  laws  of  this  State  on  the  subject  of  slaves,  whether  in  the  Civil  Code  or  the  Code  of 

Pracnce,  or  in  the  ordinary  statutes, being  on  the  same  subject,  must  be  construed  together 

and  in  such  a  manner  as  to  give  effect  to  alL 
Art.  49  of  the  Code  of  Practice,  authorizing  possessory  actions  for  slaves,  is  limited  by  the 

dispositions  of  the  statutes  relative  to  slaves  and  by  the  penal  statutes,  to  such  slaves  as 

are  not  fugitive,  or  have  not  been  stolen. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Prentist  and  Finney,  for  the  appellant.  Art.  49  of  the  Code  of  Practice 
poiDts  out  what  is  necessary  to  sustain  the  possessory  action,  and  we  have 
brought  ourselves  strictly  within  its  provisions.  We  have  shown,  in  the  first 
place,  possession  as  owner  for  eight  or  nine  years  preceding  the  disturbance  by 
the  plaintiflf.     According  to  a  decision  of  the  Supreme  Court  in  the  case  of 
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Oatis        JEUis  ▼.  PrevosU  19  La.  251,  the  rooDiog  awny  of  the  boy  did  not  ioterrapt 
^'  oor  possessessory  right,  and  coald  not  interrupt  Dor  divest  it  until  sonae  one 

^^^^'  sbonld  have  maintained  one  year's  adverse  possession.  The  court,  in  that  case, 
held  that  where  there  had  been  once  real  and  actual  possession  of  property, 
althongh  the  corporeal  possession  be  abandoned,  yet  the  mere  intention  to  pos- 
sess will  kt^ep  alive  the  possessory  right  until  some  one  has  succeeded  in  hold- 
ing one  year's  adverse  possession.  And  the  civil  possession,  preceded  by  the 
actual  corporeal  possession,  wiU  sostaio  the  possessory  action.  Our  actual 
possession,  oor  immediate  power,  sustains  our  possessory  right,  nnleas  one 
year's  adverse  possession  can  be  shown.  This  cannot  be  pretended  on  the 
part  of  the  defendant,  for  our  suit  was  brought  within  less  than  a  year  after  the 
boy  ran  away,  and  within  a  few  weeks  after  the  commeneement  of  adverse 
possession. 

Laharre  and  Rosdius,  for  the  defendant.  Suppose  a  man's  horse  escapes 
from  him,  and  is  stolen  while  he  is  straying  and  beyond  the  control  of  his 
owner,  in  whom  would  the  possession  be  laid  in  the  indictment  against  the 
thief?  The  roman  law  lays  down  the  doctrine  on  this  subject  with  great 
clearness :  Fere,  qoibuscumque  modis  obligamur,  iisdem  in  contrarium  actis 
liberamnr:  cum  qnibus  modis  adquirimus,  iisdem  in  contrarium  actis  amittimns. 
Ut  igiCor  nulla  possessio  adqniri,  nisi  anlmo  et  corpora  potest :  ita  nulla  amittitur 
nisi  in  qua  utnimque  in  contrarium  actum.  §  153.  if.  dereg.  jut.  ant.  It  is  no 
objection  to  this  rule  to  say  that,  under  certain  circumstances,  the  master  may  not 
only  lose  the  possession,  bat  also  the  ownership  of  a  runaway  slave,  as  when  he 
as  sold  under  the  laws  of  the  State  where  he  is  confined,  dee.  This  is  an  excep- 
tion to  the  general  rule,  resting  on  the  necessity  of  tlie  case ;  and  the  assent  of 
the  master,  in  those  cases,  is  implied  from  his  long  silence.  But  there  is  another 
text  of  the  roman  law,  still  more  explicit  on  this  subject :  Si  servus,  quern 
possidebam.  fogerit ;  si  pro  libera  se  gerat,  videbitor  a  domino  possideri ;  sed 
boo  tunc  intelligeodum  est,  cum,  si  adprehensus  fuerit,  non  sit  paratus  pro 
sua  libertate  litigare :  nam  si  paratns  sit  litigare,  non  videbitur  a  domino 
possideri,  cui  se  adversarium  praeparavit.  D.  1.  41,  t.  3,  1.  15,  §  1.  Do 
Usorpatflonibus  et  Usucapionibus.  The  doctrine  kid  down  in  the  case  of  EUis 
¥.  Prevost,  19  La.  251,  so  far  from  conflicting  with  the  position  we  have 
assumed,  on  the  contrary,  supports  it.  Would  it  not  be  absurd  to  insist  that  a 
chief  could  maiatain  a  possessory  action,  because  he  bad  preserved  the  custody 
and  control  of  the  thing  stolen  for  more  than  a  year  ?  It  is  a  maxim  as  old  as 
the  law  itself,  that  no  one  is  permitted  to  invoke  his  own  turpitude  in  support 
of  a  legal  right. 

The  provisions  of  the  Code  of  Practice  are  in  perfect  harmony  with  this 
view  of  the  subject.  Art.  49  declares  that,  in  order  to  bring  the  possessory 
action,  the  party  must  have  had  the  possession  quietly,  and  without  interrup- 
tion, by  virtue  of  one  of  the  titles  prescribed  in  the  47th  article,  &c.  What 
are  those  titles?  Either  as  owner,  or  usufructuary.  Has  the  plaintiff  shown 
that  he  possessed  the  slave  in  dispute,  by  either  one  or  the  other  of  those  titles  1 
Certainly  not.  For,  independently  of  the  unfavorable  presumption  which  the 
facts  of  the  case  raise  against  him,  he  has  not  shown  that  he  possessed  the 
slave«as  owner,  for  a  single  day. 

In  this  ease  the  judges  being  equally  divided  in  opinion,  the  judgment  of  the 
lower  court,  under  art.  68  of  the  constitution,  is  affirmed,  each  of  the  judges 
giving  bis  separate  opinion. 

Host,  J.  This  is  a  possessory  action ;  the  subject,  a  fugitive  slave.  The 
fiaicts  are  as  follows:  In  1833,  the  slave  Isaac  ran  away  from  the  defendant, 
who  soon  after  advertized  him,  and  offered  a  reward  for  his  apprehension. 
Nothing  was  heard  from  him  till  the  summer  of  1846,  when  the  jailor  of  Can- 
ton, in  the  State  of  Mississippi,  advertized  him  as  being  confined  in  the  jail  of 
that  place.  The  defendant  weat  to  Canton,  took  the  slave  out  of  jail,  and 
brought  him  to  New  Orleans,  where  he  resides.  The  plaintiff  alleges,  and  has 
proved,  that  he  was  in  possession  of  the  slave,  in  the  State  of  Mississippi,  for 
eight  or  nine  years,  and  until  the  15th  October,  1845,  when  the  said  slave  ran 
away  from  him.  He  prays  to  be  restored  to  his  possession,  and  has  appealed 
from  the  judgment  rendered  against  him,  in  the  first  instance. 
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The  possession  of  the  piatntiff'  iothe  State  of  Mississippi,  caoDotbe  the  basis 
of  a  possessory  action.  The  law  establishing  that  action  is  a  real  statute,  and 
we  cannot  presume  that  our  legislsture  has  given  to  it  an  extraterritorial  oper- 
ation, more  especial!/  in  a  case  like  this,  whea  the  effect  of  that  construction 
would  be  to  give  to  the  inhabitants  of  the  State  of  Mississippi,  rights  which  the 
legislature  of  their  own  State  has  no  power  to  give  them.  The  man  Isaae^ 
was  held  to  labor  under  our  laws,  and  the  aatborities  of  the  State  of  Missis- 
sippi were  at  all  times  bound  to  deliver  him  to  the  party  to  whom  the  labor  is 
due.  The  legislature  of  the  State  of  Mississippi  could  not  release  the  plain-r 
tiff  from  the  obligation  to  deli^rer  him,  nor  could  the  legislature  of  Louisiana 
take  from  the  defendant  the  right  to  enforce  the  delivery.  U.  S.  constitution, 
art.  4,  sect.  2.  t'rigg  v.  CofnmonweaUh  of  Pennsylvania^  16  Peters,  608. 
Story*s  Com.  Con.  U.  S.,  vol.  3,  p.  676. 

The  possessiouiof  which  o«r  Code  speaks  is  a  possession  in  Louisiana,  which 
the  owner  of  the  property  can  at  all  times  contest.  Should  the  law  be  other- 
wise, no  one  can  possess  a  fugitive  slave  as  owner. 

Our  laws  regulating  the  condition  of  slavery  are  derived,  through  those  of 
Spain,  from  the  roman  jurisprudence.  The  rule  of  that  jurisprudence  was 
that,  the  slave  who  absconds  from  his  master  steals  hinuelf,  and  that  he  stands 
as  other  stolen  things,  and  neither  possessioa  nor  title  can  be  acquired  to  him. 
Servum  fugitivum  sui  furtum  facere,  e%  idee  non  habere  locum  nee  usucap- 
ionem,  nee  longi  temporis  praescriptiooem,  manifestum  est;  ne  servorum  fuga 
domiois  sois  exiquacunque  causa  fiat  damnosa.  L.  1. Cod.  Do  Serv.Fugit.  The 
fugitive  slave  had  no  situs.  The  possession  continued  in  his  master,  whose 
rights  remained  unimpaired.  These  rules  were  incorporated  in  the  Spanish 
jurisprudence,  and  are  found  in  law  23,  tit.  14,  Part.  7.  Gregorio  Lopez,  in  his 
commentary  on  that  law,  states  at  length  the  jurisprudence  of  Spain  on  that 
subject. 

If  a  fugitive  slave  is  to  be  viewed  in  law  as  if  he  had  been  stolen,  the  law  of 
this  case  does  not  dijfler  from  that  of  McOrew  v.  Browder^  2  Mart.  N.  S.  17. 

Our  statutes  on  the  subject  of  fugitive  slaves  are  derived  from  the  romaa 
and  Spanish  laws,  and  rest  so  manifestly  on  the  same  principles,  that  our  pre- 
decessors have  given  effoct  to  the  statute  against  persons  harboring  them,  in 
cases  where  the  want  of  criminal  intent  in  the  party  was  apparent.  Rouquette 
V.  Michoirdscn^  3  La.  452.  This  decision  was  made  since  the  adoption  of  the 
Code  of  Practice.  How  could  the  defendant  in  that  ease  have  maintained  a 
possessory  action^  when  the  court  condemned  him  to  pay  damages  for  the  |)os- 
session,  though  unattended  with  criminal  concealment. 

We  are  told  that  the  Code  of  Practice  recognizes  the  possessory  action  for 
slaves,  and  that  we  are  bound  to  give  effect  to  its  provisions.  This  is  true.  But 
we  mast  also  give  effect  to  the  other  bodies  of  laws  by  which  we  are  governed, 
and  I  am  not  aware  that  the  dispositions  of  the  Code  of  Practice  are  more 
imperative,  or  of  greater  public  concernment,  than  those  of  the  Black  Code. 
Our  different  laws  on  the  same  subject  must  be  construed  together,  and  in  such 
a  manner  as  to  give  effect  to  all.  The  construction  contended  for  by  the  appel- 
lant would  justify  a  possessory  action,  even  if  the  slave  had  been  stolen.  I 
eannot  give  it  my  assent.  I  believe,  on  the  contrary,  that  art.  49  of  the  Code  of 
Practice,  anthorizing  possessory  actions  to  be  brought  for  slaves,  is  limited  in 
its  application,  by  the  dispositions  of  the  Black  Code  and  of  the  penal  statutes 
of  the  State,  to  such  slaves  as  are  not  fugitive  or  have  not  been  stolen. 
I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

EusTis,  C.  J.   cmicurred  in  the  opinion  of  Rost,  J. 


Oatis 

V. 

CArfui. 
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Oatks  King,  J.     The  plaintiff  held  actual  possession,  as  owner  of  the  slave  in  con- 

Caffin.  ^®^^f  ii^  ^^®  State  of  Mississippi,  for  mora  than  eight  years,  and  commenced 
this  action  within  twelve  months  from  the  date  of  this  disturbance.  If  the 
controversy  related  to  any  other  than  a  fugitive  slave  no  doubt  could  be  enter- 
tained of  the  plaintiff's  right  to  recover. 

In  a  possessory  action,  the  question  of  property  can  never  be  enquired  into. 
The  plaintiff,  who  has  possessed  for  more  than  twelve  months  previous  to  the 
disturbance,  is  not  required  to  exhibit  his  title.  Possession  for  that  length  of 
time  in  good  or  bad  faith,  even  as  an  usurper,  accompanied  by  a  claim  of  owner- 
ship, creates  such  a  presumption  that  the  possession  is  rightful  as  to  dispense 
with  the  production  of  title.  C.  P.  arts.  49,  d3.  C.  C.  3417,  3418.  The 
proof  necessary  to  sustain  the  action  may  be  made  by  parol.  All  the  rules  in 
relation  to  this  action  are  expressly  declared  to  apply  to  slaves.  C.  P.  46.  I 
do  not  think  that  fugitive  slaves  form  an  exception  to  the  rule.  No  exception 
is  declared,  and  I  think  none  results  from  our  legislation  in  regard  to  absconding 
slaves.  By  our  laws,  the  owner  may  not  only  be  deprived  of  possession,  but 
legally  divested  of  title  to  his  fugitive  slave,  without  his  knowledge  or  assent. 
Bnl.aad  Cur.  Dig.  p.  791,  §14.  The  principle  that  the  possession  of  the  fugitive 
slave  continues  in  the  master  ceases  to  apply,  when  the  slave  has  been  arrested 
and  sold  under  the  authority  of  law.  An  adverse  possession  then  commences. 
The  slave  is  no  longer  to  be  regard  as  a  fugitive,  and  could  only  be  reclaimed  in 
a  petitory  action.  In  view  of  the  law  which  thus  permits  title  to  be  acquired 
.  to  an  absconding  slave,  the  presumption  cannot  arise  that,  the  possessor  as 
owner  for  more  than  twlve  months,  is  the  possessor  of  stolen  property ;  nor  af^ 
ter  such  adverse  possession  can  it  be  presumed  that  the  slave  is  still  a  fugitive, 
and  that  the  possession  continues  in  the  roaster.  The  more  legitimate  pre- 
sumption would  be  that,  the  adverse  possession  had  been  legally  acquired. 

If  the  plaintiff  were  claiming  in  a  possessory  action  under  ordinary  circum- 
stances, founded  on  a  possession  of  more  than  a  year  in  the  State  of  Mississippi, 
the  courts  of  this  State  would  respect  that  possession  and  give  effect  to  it,  and 
Bot  drive  the  party  to  his  petitory  action.  The  case  of  McGrew  v.  £rowder,  2 
Mart.  N.  S.  p.  17,  was  a  possessory  action,  and  the  plaintiff  relied  exclnsively 
on  his  possession  in  the  State  of  Alabama,  which  prevailed. 

The  case  appears  to  me  to  depend  entirely  on  our  own  express  legislation, 
which  permits  lawful  possession  as  owner  to  be  acquired  of  a  fugitive  slave,  and 
which  authorizes  such  possessor  to  assert  his  right  of  possession  in  an  action  of 
this  kind,  without  exhibiting  his  title  or  explaining  the  origin  of  his  pos- 
session. 

I  think  that  the  judgment  of  the  District  Court  ought  to  be  be  reversed. 

Slidell,  J.  Slaves  are  expressly  declared  to  be  subjects  of  the  possessory 
action,  and  the  general  rules  which  control  the  action  apply  to  them.  I  am  not 
aware  that  the  law  makes  any  distinction,  and  we  are  not  permitted  to  make 
any.  In  this  action,  it  matters  not  whether  a  party  possessed  in  good  or  bad 
faith,  or  oven  as  an  usurper ;  he  is  still  entitled  to  the  possessory  action.  C.  P. 
49.  And  in  such  an  action  the  question  of  property  cannot  be  examined.  Id. 
53.    Civil  Code,  3418. 

But  it  is  Baid  that  the  slave  who  absconds,  steals  himself.  This  may  make 
Uie  slave  himself  a  thief,  or  may  place  him  in  the  category  of  stolen  things ; 
but  it  does  net  necessarily  make  the  person  in  whose  possession  he  is  after- 
wards found  a  thief,  or  even  a  receiver  of  stolen  property.  By  the  roman  law 
a  person  was  considered  a  thief  if  he  knowingly  harbored  or  concealed  the  fu- 
gitive for  the  purpose  of  profiting  by  his  services  to  the  injury  of  his  master. 
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It  is  worthy  of  observation  that  our  Code  expressly  recognizes  a  slave  as 
property,  which  one  may  acquire  by  finding  and  a  possession  of  fifteen  years. 
Arts.  3385,  3513. 

Third  persons  may  acquire  the  ownership  of  a  stolen  thing.  For  example, 
they  may  acquire  the  ownership  of  a  stolen  moveable  by  an  uninterrupted  pos- 
session  for  ten  years,  and  this  without  being  obliged  to  produce  a  title ;  nor  can 
their  bad  faith  be  set  up  as  a  defence.  C.  C.  art.  3475.  If  the  ownership  of  a 
stolen  thing  may  be  acquired,  a  fortwri  it  would  seem  that  the  possession  of  a 
stolen  thing  may  be  acquired. 

Statutes  of  prescription  are  statutes  of  public  repose.  The  law  did  not  in- 
tend to  encourage  the  receiving  of  stolen  property,  but  to  forbid  men  to  be  har- 
rassed  after  the  lapse  of  a  certain  time  by  the  charge  of  being  wrong-doers, 
inferring  from  a  long  possession  its  honesty  and  justice^  The  same  motive,  it 
seems  to  me,  dictated  the  rules  which  centrol  the  possessory  action.  As  it  was 
desirable  that  after  the  lapse  of  a  certain  time  questions  of  ownership  should 
be  put  at  rest,  so  it  was  also  deeuMd  desirable  that,  after  the  lapse  of  a  cer- 
tain time,  questions  of  the  right  of  possession  should  be  put  at  rest.  We  can- 
not, in  interpreting  either  system,  make  exeeptions  which  the  law  has  not 
made.  In  applying  to  the  present  case,  the  same  presumption  which  the  law 
accords  to  possessors  in  other  cases,  there  seems  to  me  nothing  unreasonable. 
The  slave  may  be  a  runaway,  yet  the  possessor  may  have  purchased  in  the 
best  faith  from  a  third  person.  He  may  even  have  acquired  a  perfect  owner- 
ship by  the  authority  of  justice,  under  the  laws  of  police  which  authorize  the 
sale  of  unclaimed  fugitives. 

Gregorio  Lopez,  in  his  commentary  upon  the  Seventh  Partida,  observes : 
Servi  fugitivi  non  perdimus  possessionem  si  tamen  eam  prosequamnr ;  si  vero 
prosecutionem  omittamus  et  non  requiramas  ubi  sit,  et  servns  deponit  animum 
revertendi,  tunc  perdimus  possessionem.  What  is  thus  said  appears  to  me  to 
refer  to  the  relation  of  the  master,  and  t^e  fugitive,  inter  se.  Pothier  appears 
so  to  have  considered  it.  In  his  treatise  on  possession  he  comments  on  the 
the  principle  of  the  Civil  law.  Nous  perdons  malgre  nous  la  possession  des 
choses  mobilidres,  losqu'eHescessent  d'etre  sousnotre  garde ;  c'est-^-dire,  lorsq'- 
elles  cessent  d^^tre  dans  un  lieu  od  nous  puissions  les  avoir  quand  nous  le 
vondrons :  Res  mobilea,  excepto  homine,  quateniks  sub  custodift  nostra  sint» 
hacteni^s  possideri,  id  est  qnateniis  si  veUmus  naturalem  possessionem  nancisct 
possimus.  L.  3,  §  13,  £f.  de  adq.  poss,  Le  droit  remain  exceptait  de  ce  principe 
la  possession  que  nous  avons  de  nos  esclaves.  Nous  6tions  census  conserver 
la  possession  d*un  esclave  fugitif,  quoiqu^il  ne  fdt  plus  dans  un  lieu  on  il  fCkt  en 
notre  pouvoir  de  Tavoir  quand  nous  le  voudrions.  La  raison  de  Pexception  est, 
que  tout  ee  qu*un  esclave  a,  memo  la  possession,  appartient  a  son  maitre ;  la 
possession  que  cet  esclave  fagitif  a  de  lui-m^me  est  une  possession  qui 
appartient  k  son  maitre.     Pothier,  Traite  de  la  Possession,  no.  79,  and  note* 

1  do  not  perceive  why  the  plaintiff's  possession  should  be  disregarded,  because 
it  was  a  possession  in  Mississippi  and  not  in  Louisiana.  In  applying  the  law 
of  prescription  it  seems  to  me  clear  that  respect  must  be  accorded  to  possession, 
whether  it  be  foreign  or  domestic.  A  question  might  be  raised  whether  a  title 
by  prescription  acquired  in  one  country  would  be  considered  conclusive  when 
^e  property  is  brought  into  another  country,  where  a  longer  term  of  prescrip- 
tion is  established.  But  I  cannot  think  that  the  foreign  possession  should  ever 
be  deemed  wholly  inoperative,  unless  the  lawgiver  has  so  expressly  declared. 


Oatxs 

V. 
ClFFIlf. 
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Oatcs  I  rnnnot  recognize  the  doctrine  that  any  legisbtioo  of  Mlasissippi  whatever, 

Cippiv.  which  would  affect  the  rights  of  the  Loaisiana  owner  of  the  fagitiYe,  would 
necessarily  be  a  ?iolation  of  the  consfitntion  of  the  United  States.  The  pro- 
Fision  of  the  constitution  pertinent  to  the  matter,  is  as  foDows :  '*  No  person 
held  to  service  or  labor  in  one  State,  under  the  laws  thereof,  escaping  into 
another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  daim  of  the  party  to 
wboffu  such  service  or  labor  may  be  due."  This  clause  of  the  constitution 
should  not  be  interpreted  as  interfering  with  the  police  power  belonging  to  the 
other  slave-holdiog  States,  in  virtue  of  their  general  sovereignty.  In  virtue  of 
that  power  Mississippi  has  full  jurisdiction  to  arrest  a  fugitive  slav#  in  order  to 
secure  her  own  citizens  against  his  depredations  or  evil  eiample,  and  to  sell 
'  him  to  pay  the  expenses  of  his  proseeotioo  or  detention.  So  if  the  slave  had 
committed  murder  and  was  convicted,  it  surely  would  not  be  a  violation  of  the 
constitution  by  the  State  of  Mississippi  to  hold  the  slave  and  execute  him.  See 
the  cases  of  Prigg  v.  CommonweaUk  of  Pennsylvania^  16  Peters,  624.  People 
V.  Tompkins,  9  Johnson,  70. 

The  constitution  was  not  intended  to  enlarge  the  ownership  of  the  master, 
but  to  protect  it.  It  ought  not  therefore  to  be  so  construed  as  to  confer  upon 
the  owner  of  the  fugitive  slave  a  higher  ownership  than  he  enjoyed  in  his  own 
State.  There  are  rights  of  the  sovereign  which  are  paramount  to  the  rights 
of  the  citizen,  and  to  which  the  latter  must  yield*  If  the  slave  had  remained 
a  fugitive  in  Louisiana,  the  public  authorities  could  have  arrested  and  sold  him 
as  a  runaway,  and  divested  the  ownership  of  the  master,  by  virtue  of  laws  of 
police  enacted  for  the  general  welfare.  Why  should  not  the  State  of  Missis- 
sippi have  the  same  right  to  protect  her  citizens,  within  her  ewn  limitB  ? 

The  clause  in  the  constitution  must,  therefore,  be  interpreted  with  refer- 
ence to  the  evil  which  it  proposed  to  remedy.  Its  object  was  to  secure  to  the 
citizens  of  the  slave-ho!ding  States,  the  complete  right  and  title  of  ownership 
in  their  slaves  as  property,  in  every  State  in  the  Union  into  which  they  might 
escape  from  the  State  where  they  were  held  in  servitude,  to  guard  against  the 
principles  and  doctrines  prevalent  in  the  non-sbve  holding  States,  by  preventing 
them  from  obstructing  or  abolishing  the  rights  of  the  slave  holder.  It  certainly 
did  not  intend  to  clothe  the  ownership  of  the  master  with  higher  rights  and  at- 
tributes in  another  slave-holding  State  than  he  enjoyed  in  his  own,  or  to 
exempt  this  species  of  property  unqualifiedly  from  the  operation  of  those  gen- 
eral rules  which  are  applicable  to  other  kinds  of  property  susceptible  of  being 
moved  from  place  to  place. 

I  think  the  judgment  riiould  be  reversed. 

Jadgmenl  affirmed* 


Lbdottx  et  al.  v.  MoRGAjf. 


It  is  not  essential  to  the  legality  of  a  notice  of  protest  that  it  shoald  be  addressed  to  Uie 
poat^flSce  at  which  the  party  was  in  the  habit  of  receiving  bis  letters ,  eo  nomine*  If  it  be 
so  addressed  that,  in  the  ordinary  coarse  of  transportation  by  mail,  it  woold  go  to,  and  be 


retained  at,  that  office,  it  is  sofficlent 
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When  notice  of  proteit  ii  tddreued  acoording  to  inibnnation  derivod  from  the  city  fictor 
oi  the  party  notifiod,  dae  diUgenoo  will  be  ooniidered  to  have  been  naed  to  aieertain  the 
proper  addreif . 

AP  PEAL  from  the  District  Court  of  Carroll,  Selby,  J.     Thomas  and  Snyder^ 
for  the  plaiDtifTs.     Stacy  and  Sparrow^  for  the  appellant.     The  jadgmeoC 
of  the  court  was  pronounced  by 

Slid  ELL,  J.  The  defendent  is  sued  as  endorser  of  a  promissory  note  for 
^,940,  dated  at  Monroe,  La.,  in  1843,  and  payable  at  New  Orleans,  at  Uia 
counting-house  of  the  plaintiffs.  At  its  maturity,  in  February,  1844,  it  waa 
protested,  and  the  notary  mailed  three  notices  for  the  defendant,  one  addressed 
to  him  at  **  Monroe,  parish  of  Ouachita,  Louisiana,"  and  another  **  at  his  do- 
micil  near  Tompkins*  Bend,  parish  of  Carroll,  Louisiana,"  and  a  third  **at  hia 
domicil,  near  Lake  Providence,  parish  of  Corroll,  Louisiana."  At  the  date  of 
the  Doaturity  of  this  note,  and  for  several  years  previous,  Morgan  lived  in  the 
parish  of  Carroll.  In  the  parish  there  were  two  post-offices,  one  at  Pecan 
Grove,  and  one  at  the  town  of  Providence,  the  seat  of  justice  of  the  parish. 
Morgan^  residence  was  twelve  miles  from  Providence  and  about  four  milea 
from  Pecan  Grove,  and  was  between  those  two  places.  Morgan  did  not  resort 
ior  his  letters  to  the  Providence  office,  but  to  that  at  Pecan  Grove.  Letters 
addressed  to  him  at  Providence  were  not  called  for,  and  were  sent  by  the  post- 
master to  Washington  as  deaJ  letters. 

We  consider  it  as  established  with  reasonable  probability  by  the  evidence 
that,  in  the  ordinary  course  of  transportation  of  the  mail  at  that  time,  a  letter 
addressed  to  Morgan  **  at  his  domicil  near  Tompkins'  Bend,  parish  of  Carroll, 
Louisiana,*'  would  have  reached  and  been  retained  in  the  Pecan  Grove  post- 
office  for  him.  We  do  not  coasider  it  material  that  the  letter  was  not  addressed 
to  the  Pecan  Grove  post-office,  eo  nomine.  In  the  ordinary  course  of  the  trans- 
portation of  the  mail  it  would,  as  results  from  the  evidence,  go  to  and  be  re- 
tained in  that  office ;  the  purpose  of  transmission  was  secured.  See  Citizens 
Bank  v.  Walker,  2  Annual  p.  791. 

This  view  of  the  ease  is  not  however  indispensable  to  its  decision.  Upon 
another  ground  the  plaintiflfs  are  entitled  to  recover.  A  witness,  who  was  one 
of  the  house  of  Burke^  Wait  S^  Co,  of  New  Orleans,  states  that  they  had  been 
the  defendant's  factors  for  several  years,  and  that  one  of  the  house  of  Ledoux 
Sf  Co.  called  upon  him  and  asked  him  the  address  of  Morgan.  It  was,  as  he 
believes,  in  1844.  The  witness  gave  him  *^  O.  /.  Morgan's  plantation,  near 
Tompkins'  Bend,"  as  a  steamboat  address,  and  **  Tompkins'  Bend,  La."  as  a 
mail  address.  These  were  the  addresses  then  used  by  Burke,  Watt  ^  Co., 
and  their  address  book  shows  no  change  since  that  time.  This  latter  address 
the  plaintiffs  adopted.  The  addition  of  the  words  *'  parish  of  Carroll,"  cannot 
of  course  be  considered  as  varying  it,  Tompkina'  Bend  being  in  that  parish. 
The  law  imposes  upon  the  holder  the  duty  of  reasonable,  or,  as  some  of  the 
authorities  express  it,  ordinary  diligence,  to  ascertain  the  residence  of  the  en- 
dorser. Certainly  such  diligence  has  been  exhibited  in  the  present  case.  To 
whom  was  it  more  proper  to  apply  for  information  as  to  the  residence  of  the 
absent  endorser,  than  to  his  own  factor  ?  And  upon  whose  information  could 
a  party  rely  with  greater  confidence  ?  The  diligence  appears  to  us  not  only 
reasonable,  but  exact. 

It  is  said  that  De  SauUes,  the  member  of  the  house  of  Burke,  Watt  Sf  Co., 
does  not  state  the  precise  time  in  the  year  1844,  when  the  application  for  infer- 
mation  was  made  to  him  by  the  plaintiffs.     The  witness  speaks  positively  as  to 
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Board  OP  Cur-  p.  56) ;  that  tfae  8th  section  of  that  act,  together  with  the  silence  of  the  legisla- 


KERCr 
V. 


tare  id  relation  to  the  Board  of  Currency,  indicates  the  intention  of  the  legisla- 
Manaoers  ot  ture  to  reliere  the  bank  from  the  supervision  of  t^ie  board,  and  repeals  the 
CmzKHs'BAWK  gg^j^  section  of  the  act  of  1842.     The  8th  section  of  the  act  of  6th  April,  1843, 
relied  on,  is  as  follows : 

Sect.  8.  **  That  the  twenty-ninth  section  of  the  act  providing  for  the  Uqaid- 
ation  of  the  banks,  approved  fourteenth  March,  eighteen  hundred  and  forty- 
two,  be  and  tfae  same  is  hereby  modified  and  explained,  so  that  the  powers, 
rights  and  diities  of  tfae  managers  of  the  Consolidated  Bank  and  of  the  Citizens* 
Bank  of  Louisiana,  shall  be  the  same,  and  they  shall  be  subject  to  the  same 
responsibilities,  as  those  defined  by  law  with  regard  to  the  president  and  direc- 
tors of  these  institutions  before  their  being  brought  into  liquidation,  so  far  as  is 
not  inconsistent  with  the  provisions  of  this  act,  with  the  only  exception  that 
the  managers  of  the  said  bank  in  liquidation  shall  not,  under  any  pretext  what- 
ever, issue  notes  or  bonds  bearing  the  appearance  of,  or  for  the  purpose  of, 
circulation :  the  saitf  managers  being  also  liable  to  the  same  fines  and  restrictions 
established  by  the  laws  now  in  force,  in  relation  to  the  property  banks  in  liquid- 
ation.** 

The  avowed  object  of  the  legislsture  was  to  explain,  not  to  repeal,  a  previous 
statute,  and  a  comparison  of  the  two  laws  shows  clearly  the  paiticular  objects 
to  which  the  explanation  relates.  No  powers  are  conferred  on  the  managers 
Incompatible  with  those  of  the  Board  of  Currency ;  but,  on  the  contrary,  it  is 
expressly  declared  that  the  managers  shall  be  liable  to  the  same  restrictions 
established  by  the  laws  now  in  force  in  relation  to  the  property  banks  in 
liquidation.  Independently  of  this  express  reservation  no  clause  of  the  act 
Indicates  an  intention  to  repea]  the  previous  statute,  and  this  construction  ap- 
pears to  have  been  given  to  tfae  Jaw  by  tfae  bank  itself,  for  a  number  of  years. 
By  no  rule  of  interpretation  can  a  cfaange  of  legislative  intention  be  Inferred 
from  its  silence. 

The  act  of  the  6th  April,  1847,  (Acts,  p.  76,)  repealed  the  9th  section  of 
the  act  of  1843,  wfaicfa  provided  for  tfae  appointment  of  six  managers  for  the 
Administration  of  the  Citizens'  and  Consolidated  Banks,  and  provided  for  the 
appointment  of  **  a  board  ot  bank  managers*'  to  be  composed  of  three  mom* 
hers,  and  for  the  election  of  three  directors  to  each  of  those  banks,  and 
then  declares,  **that  the  said  directors,  wilh  tfae  nuinagers  faerein  provided  for, 
shall  have  the  power  to  manage  and  to  do  all  things  necessary  and  proper  to  the 
liquidation  of  said  banks  respectively,  not  inconsistent  with  this  act  and  existing 
laws;  provided  however  that,  no  act  of  the  directors  shall  have  any  validity  or 
force,  until  it  shall  have  received  the  sanction  of  the  two  managers.** 

This  act,  it  is  contended,  provides  a  new  administration  for  the  bank,  and  has 
substituted  the  *'  board  of  bank  managers"  and  directors,  for  the  Boai^  of  Cur- 
rency, and  has  relieved  tfae  corporation  entirely  from  the  supervision  of  the 
latter.  While  making  the  cfaange  the  legislature  make  a  reservation  similar 
to  that  contained  in  the  act  of  1643,  that  the  powers  and  acts  of  the  new  admin- 
istration sliall  not  be  inconsistent  with  existing  laws.  One  of  those  existing 
laws  placed  the  management  of  the  bank  under  the  supervision  of  the  Board  of 
Currency ;  it  iiad  not  been  repealed,  and  is  still  in  full  vigor,  unless  it  be  repug-> 
nant  to  the  act  of  1847.  It  is  urged  that  this  repugnancy  results  from  the 
proviso  with  which  the  section  concludes,  **  that  no  act  of  the  directors  shall 
have  any  validity  or  force,  until  it  shall  have  received  the  sanction  of  the  two 
mnnngers  representing  the  State/*     This  proviso,  it  is  said,  controls  the  reser- 
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vatioD  ID  the  previous  part  of  the  section,  and,  by  necessary  coDstruction,  the  Board  op  Cur- 
acts  of  the  directors,  when  approved  by  the  managers,  are  valid  and  binding.  ^^^,^^ 

It  is  not  necessary  for  the  decision  of  this  case  Co  determine  how  far,  if  at  ^^^^^^^*  °' 
all,  this  act  has  trenched  upon  the  varioas  powers  previously  conferred  on  the 
Board  of  Currency.  The  proviso  at  the  conclu^on  of  the  aection  relied  on  is 
certainly  not  inconsistent  with  Che  exercise  of  the  powers  now  asserted  by  the 
Board  of  Currency,  of  examining  the  books,  papers,  and  minutes  of  the  pro- 
ceedings of  the  Citizens'  Bank.  If,  in  other  respects,  the  provisions  of  the 
earlier  legislation  be  in  conflict  with  those  of  the  last  aeC,  to  that  extent  only 
will  the  former  yield  and  be  deemed  to  have  been  repealed  by  the  latter. 
Other  considerations  influenced  the  legislature  in  subjecting  the  administration 
of  those  banks  to  the  supervision  of  the  Board  of  Currency,  besides  that  of 
securing  their  counsel  and  participation  in  the  active  management  of  the  affairs 
of  those  corporations.  The  State  had  large  interests  depending  upon  the 
proper  administration  of  those  banks,  and  upon  their  ultimate  ability  to  meet 
their  liabilities.  In  order  to  protect  those  interests  the  legislature  prescribed 
rules  regulating  their  liquidation,  and  the  appointed  agents  to  superintend  the 
execution  of  those  rules  were  the  Board  of  Currency.  Through  the  reports  of 
that  board  the  legislature  was  to  be  informed  of  the  condition  of  the  banks,  and 
of  the  acts  of  the  agents  entrusted  with  the  more  immediate  and  active  man- 
agement of  their  liquidation  ;  and,  with  the  view  of  enabling  the  board  to  sup- 
ply the  required  information,  the  books,  papers,  and  minutes  of  the  banks,  were 
to  be  submitted  to  their  inspection.  No  provision  of  the  act  of  1847,  nor  other 
law  to  which  we  have  been  referred,  authorizes  the  conclusion  that  the  legis- 
lature intended  to  dispense  with  the  agency,  in  this  respect  at  least,  of  the  Board 
of  Currency,  nor  with  the  advantages  proposed  to  be  derived  from  it.'  A  law 
providing  for  a  Board  of  Currency  exists  upon  our  statute  books  unrepealed, 
and  among  the  powers  which  it  confers  are  those  claimed  to  be  exercised  by  the 
plaintiffs* 

But  it  is  objected  that  the  secretary  of  state  and  the  treasurer  of  the  state 
cannot  constitutionally  perform  the  functions  of  that  trust.  The  1 26  article  of 
the  constitution  declares  that,  **  No  person  sholl  hold  or  exercise  at  the  same 
time  more  than  one  civil  office  of  emolument,  except  that  of  justice  of  the 
peace."  The  act  establishing  the  Board  of  Currency  created  a  distinct  office, 
and  provided  that  the  three  members,  of  whom  it  was  originally  composed, 
should  be  appointed  by  the  governor,  with  the  advice  and  consent  of  the  senate. 
Acts  of  1842,  sec.  2.  (Acts,  p.  38).  The  act  of  the  6th  April,  1843,  (Acts, 
p.  63),  declares,  '*  That  in  future  the  Board  of  Currency  shall  consist  of  two 
members  only,  to  wit,  the  secretary  of  state  and  the  treasurer  of  the  state, 
each  of  whom  shall  ex-officio  be  a  member  thereof,  and  shall  be  entitled  to 
only  the  yearly  salary  of  $1200,  free  from  all  expenses  of  office," 
ice.  Before  the  passage  of  this  law  the  office  existed  as  a  separate  trust,  en- 
tirely distinct  and  disconnected  from  those  of  secretary  of  state  or  state 
treasurer.  Its  existence  as  a  separate  office  was  not  destroyed,  by  the  desig- 
nation of  two  officers  who  alone  should  discharge  its  duties  ex  officio.  But,  on 
the  contrary,  its  existence  as  an  office  of  emolument  is  recognized  in  the 
amendatory  act  itself.  To  this  union  of  the  trusts  there  was  no  impediment 
when  the  law  was  enacted.  Similar  instances  of  the  accumulation^ of  a  variety 
of  offiees  in  the  hands  of  one  person  were  not  unfreqaent  under  our  former 
legislation,  the  most  remarkable  of  which  was  that  of  the  parish  judge,  who^ 


350  SUPREME  COURT  OF  LOUISIANA, 

Board  OP  Cur.  in  virtae  of  that  office,  discharged  thedoties  of  Doraerous  trusts,  both  judicial 
^,  and  ministerial,  which  were  not  the  less  separate  offices.     This  was  deemed 

Mawaoeks  of  an  evil  by  the  framers  of  our  constitution,  and  hence  the  adoption  of  the  pro- 
hibitory article.  Membership  of  the  Board  of  Currency  being  recognized  by 
law  as  an  office  of  emolument,  its  tenure  has  become  idcoropatible  with  those 
of  secretary  of  state  or  treasurer  of  the  state,  under  our  present  constitutaon. 
The  eifect  of  the  article  has  been  to  repeal  so  much  of  the  act  of  1843  as  con- 
stitutes those  officers  ex  officio  members  of  the  Boai'd  of  Currency.  The 
appointment  of  the  one,  or  tlie  election  of  the  other,  no  longer  carries  with  it 
membership  of  the  board*  or  authority  to  discharge  the  duties,  or  receive  the 
emoluments  of  that  trust.  The  consequence  of  the  repeal  has  been  to  leave 
a  statute  providing  for  a  Board  of  Currency  which  is  inoperative,  there  being 
no  person  upon  whom  the  office  can  be  conferred  under  the  law  as  it  now 
stands. 


Same  Case — On  a  Re-heabino. 

Art.  144  of  the  new  constitation  which  provides  that  no  office  ihall  be  soperseded  by  the 
taking  effect  of  the  constitation,  but  that  the  laws  relative  to  the  duties  of  the  several  offi- 
cers shall  remain  in  full  force  though  contrary  to  the  new  constitution,  and  that  the  duties 
thereof  shall  he  performed  by  the  respective  officers  according  to  the  existing  laws,  until 
the  organization  of  the  government  under  the  new  constitation,  and  the  entering  into  office 
of  the  new  officers  to  be  appointed  under  said  government,  authorized  the  secretary  of 
state  and  treasurer  to  continue  to  discharge  the  duties  of  members  of  the  B9ard  of 
Currency  after  the  taking  effect  of  the  new  constitution,  though  membership  of  the 
board  was  a  civil  office  of  emolument,  distinct  from  that  of  secretary  of  state  or  treasurer, 
and  involved  the  exercise  by  them  at  the  same  time,  of  two  civil  offices  of  emolument  con- 
trary to  art  13C  of  the  new  constitution. 

THE  judgment  of  the  court  on  the  re-hearing  was  pronounced  by 
RosT,  J.  In  this  case  we  came  to  the  conchision  that  art.  126  of  the  con- 
stitution had  repealed  so  much  of  the  act  of  1843,  establishing  the  present 
Board  of  Currency,  as  constitutes  the  state  treasurer  and  the  secretary  of 
state  ex  qffieie  members  of  the  board,  and  that  in  consequence  of  that  repeal 
the  statute  had  become  inoperative.  The  case  was  submitted  to  us  without 
any  oral  argument,  at  a  time  when  the  pressure  of  public  business  was  great* 
and  we  overlooked  art.  144  of  the  constitution,  which  guards  against  the  in- 
convenience which  we  supposed  to  exist.  This  article  was  not  referred  to  by 
either  party  in  the  written  argument  furnished  to  us. 

The  ground  upon  which  the  defendants  rely  is,  that  the  membership  of  the 
Board  of  Currency  is  a  civil  office  of  emolument.  Such  being  the  fact,  under 
the  dispositions  of  art.  144,  the  act  creating  the  office  was  not  repealed  or  id 
any  manner  affected  by  the  new  organic  law ;  that  statute  remained  in  full  force, 
though  in  some  respects  contrary  to  the  constitution,  and  the  state  treasurer 
and  secretary  of  state  were  authorized  and  required  to  continue  to  perform 
the  duties  of  the  Board  of  Currency  according  to  the  existing  laws,  until  the 
orginization  of  that  board  by  the  legislature  under  the  new  constitution. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be  reversed.  It 
is  further  ordered,  that  the  rule  taken  upon  the  defendants  be  made  absolute, 
and  that  a  peremptory  mandamus  issue  against  them,  as  prayed  for.  It  is 
further  ordered,  that  the  defendants  pay  the  costs  in  both  courts. 
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Where  there  are  geveral  dehtort,  whether  each  he  liahle  ibr  the  whole  deht  or  only  for  a 
portion  of  it.  hat  one  of  them  is  primarily  liable,  and  a  portion  of  the  deht  is  received 
from  him,  the  ohligations  of  the  others  will  be  diminished  to  the  extent  of  the  sam  re* 
ceived. 

Imputation  mast  be  made  at  the  time  of  payment ;  it  cannot  be  made  afterwards. 

Where  an  imputation  of  payment  is  made  by  the  creditor  in  the  receipt  he  gives,  it  mast  be 
eqaitable  to  be  valid. 

Where  all  things  are  eqaal,  and  there  has  been  no  impatation  of  payment,  it  most  be  made 
proportionably.    C.  C.  2162. 

APPEAL  from  the  Parish  Court  of  New  Orleans,  Maurian^  J.     C  M, 
Conrad  and  Barker^  for  the  plaintiffs,    L*   PeircCf  for  the  appellants. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  A  short  time  before  the  inception  of  the  legal  proceedings  by 
which  the  Exchange  Bank  was  forced  into  liquidation,  two  checks  were  drawn 
on  that  institution  by  the  settling  clerk  of  the  league  of  bank  presidents,  for 
balances  due  the  other  banks,  one  in  favor  of  the  Improvement  Bank,  for  about 
992,000,  the  other  in  favor  of  the  Union  Bank  for  $59,813  86,  this  last  being 
the  one  on  which  this  suit  is  brought  These  checks  were  protested  for  non- 
payment, and  the  Union  Bank  instituted  upon  the  one  it  held  a  suit  against  the 
Exchange  Bank ;  but  before  a  judgment  could  be  obtained  the  bank  was  forced 
into  liquidation.  The  Union  Bank  afterwards  sold  different  portions  of  the 
check,  which  were  paid  by  the  Exchange  Bank,  and  in  January,  1845,  it  sold 
the  entire  check  to  Hermanrin  under  whom  the  plaintiffs  claim,  stating,  in  the 
transfer,  that  settlements  had  at  various  times  been  made  upon  it  to  the  amount 
of  933,775.  The  commissioners  of  the  Improvement  Bank  brought  suit  di- 
rectly against  the  other  banks  for  the  respective  shares  due  by  each  on  the 
check  of  $92,000,  in  conformity  with  the  agreement  under  which  those  checks 
were  issued  and  received.  The  court  of  the  first  instance  rendered  a  decree 
against  each  of  the  banks,  the  Union  Bank  among  the  rest,  for  their  proportion 
of  the  amount.  On  appeal,  this  judgment  was  affirmed  by  the  Supreme 
Court ;  the  opinion  of  the  court,  to  which  we  refer  for  a  more  particular  state- 
ment of  the  facts  of  the  case  and  of  the  questions  it  decides,  will  be  found  in 
10  Kob.  R.  p.  14.  The  only  difference  between  that  case  and  the  present  is 
that,  the  parties  are  not  the  same,  and  that  in  this  case  the  aggregate  sum  of 
333,775,  has  been  paid  upon  the  check  by  the  £](change  Bank,  without  any 
indication,by  the  holder,  of  the  particular  banks  from  whose  liability  tlie  amount 
thus  satisfied  was  to  be  deducted. 

The  plaintiffs  claim  the  amount  for  which  the  defendants  were  originally 
bound  on  the  entire  check.  The  defendants  resist  the  claim  on  all  the  grounds 
assumed  by  the  defendants  in  the  former  case,  and  further,  on  the  ground  that 
the  Union  Bank  had  withdrawn  from  the  compact  under  which  the  check  was 
issued,  and  cannot  claim  the  benefit  of  it.  They  finally  plead  that,  if  liable  at 
all,  the  contribution  due  by  them  ought  to  be  calculated  upon  the  residue,  after 
deducting  what  has  been  received  on  the  check.  There  was  judgment  in  fa- 
vor of  the  plaintiffs  according  to  the  prayer  of  the  petition,  and  the  defendants 
appealed. 
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Adahi  It  was  not  considered  by  the  Supreme  Court  in  the  former  case  that,  th« 

Bank  or  Loui-  ^^^^^  Bank  had  withdrawn  from  the  compact,  and  nothing  has  been  shown  to 
siAMA.  authorize  that  conclusion.  We  feel  no  disposition  to  open  anew  finy  of  the 
questions  settled  in  that  case.  The  decision  carries  into  effect  the  real  inten- 
tions of  the  league  of  bank  presidents,  and  it  is  now  too  late  to  question  the 
authority  of  that  association.  However  deplorable  the  infatuation  which  led 
to  its  formation,  the  banks  have  ratified  its  acts,  and  must  execute  them  in  good 
faith.  Under  this  view  of  the  case,  the  plaintiffs  are  entitled  to  recover;  and 
the  only  question  remaining  for  our  consideration  is,  as  to  the  amount  for  which 
judgment  should  be  rendered. 

The  plaintiffs  admit  that  where  there  are  several  debtors,  each  liable  for  the 
whole  debt,  but  one  of  whom  is  primarily  liable,  and  a  portion  of  the  debt  is 
received  from  the  principal  debtor,  the  obligation  of  the  others  is  diminished  to 
the  extent  of  the  sums  received.  But  they  contend  that  this  principle  does 
not  apply  to  the  present  case,  because  each  of  the  contributing  banks  was  not 
liable  for  the  whole  amount  of  the  check.  "We  do  not  perceive  the  applicability 
of  this  distinction.  The  league  of  presidents  was  an  association  of  all  the 
banks  for  certain  specific  purposes.  That  association  drew  checks,  for  the 
whole  amount  of  which  it  was  liable,  in  case  of  non-payment  by  the  debtor 
banks.  The  manner  in  which  the  members  of  the  association  were  to  contri- 
bute to  the  payment,  did  not  change  the  nature  of  the  obligation.  The  drawer 
and  the  drawee  of  the  check  were  each  liable  for  the  whole  debt.  Suppose 
that  in  the  suit  instituted  by  the  Union  Bank  against  the  Exchange  Bank,  the 
whole  amount  of  the  check,  except  the  sum  now  claimed,  had  been  recovered. 
Can  it  be  believed  that  the  plaintiffs  would  have  the  right  to  exact  that  entire 
balance  from  the  defendants,and  to  absolve  all  the  other  banks  from  their  obliga- 
tion to  contribute  ?  No  tribunal  would  sanction  a  proceeding  which  would 
make  the  administration  of  justice  depend,  not  upon  the  fair  intendment  of 
the  contract,  but  upon  the  caprice  of  one  of  the  parties  to  it. 

Place  the  case  on  the  most  favorable  grounds  for  the  plaintiffs — admit  that 
each  bank  should  be  considered  as  a  drawer  of  the  check  for  Its  respective 
share,  and  that  the  Union  Bank  could,  as  the  plaintiflfs  did  afterwards,  have  trans- 
ferred their  claim  against  any  one  of  the  debtora,  without  prejudice  to  their 
rights  against  the  othera,  no  such  transfera  are  shown  to  have  been  made.  The 
Union  Bank  received  partial  payments  from  the  Exchange  Bank,  without 
making  any  imputation  at  the  time.  Conceding  that  when  the  debtor  does  not 
make  the  imputation,  the  creditor  may  do  so  in  the  receipt  which  he  gives,  and 
that  the  Union  Bank  might  in  their  receipts  have  imputed  those  payments  to 
the  shares  of  the  insolvent  banks,  it  did  not  so  impute  them,  and  the  rule  of 
law  is  that  the  imputation  must  be  made  at  the  time  of  the  payment,  and  is  not 
permitted  afterwards.  Dummod6  in  re  prassenti  fiat,  in  re  agenda,  ut  vel  cre- 
ditori  liberum  sit  non  accipere,  vel  debitori  non  dare,  si  alio  nomine  exsohitum 
quis  eorum  velit;  posted  non  permittitur.  (46.  2,  3.)  ff.  de  Solut.  Pothier, 
Oblig.  no.  565.  Even  in  cases  where  the  imputation  is  made  by  the  creditor  in 
the  receipt  he  gives,  it  must  be  equitable  in  order  to  be  valid. 

The  association  of  the  creditor  banks  was  primarily  bound  for  the  whole 
amount  of  the  check  afler  its  protest,  and  all  those  banks  had  an  equal  interest 
in  the  payment  of  it  by  the  Exchange  Bank.  The  payments  made  by  the 
latter  inured  to  the  benefit  of  the  association,  under  the  well  known  rule  that 
where  all  things  are  equal,  and  there  has  been  no  imputation,  it  roust  be  made 
proportionally.    C.  C.  216*2. 
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The  very  words  of  the  tniDsferof  the  Union  Bank  show  this  to  have  beeif        Adab5 
the  understanding  of  the  parties  at  the  tiooe.     It  subrogates  the  purchaser  to  bankop  Loui- 
all  the  rights  of  the  Union  Bank,  against  the  several  banks  liable  to  contribute        siana. 
to  the  payment,  not  of  the  entire  check,  but  of  the  balance  due  on  it,  and  it 
does  not  inapute  the  sums  received  to  the  shares  due  by  any  particular  bank. 

The  amount  received  by  the  Union  Bank  extinguished  an  equal  amount  of 
the  original  debt.  The  plaintiffs  have  deprived  themselves  of  the  power  to 
subrogate  the  defendants  to  any  portion  of  it,  and  are  only  entitled  to  a  judg- 
ment for  the  proportional  share  due  by  the  defendants  on  the  remainder.  Un- 
der the  opinion  in  the  former  case,  in  which  we  concur,  the  plaintiffs  are  further 
entitled  to  interest  ht  the  rate  of  six  per  cent  per  annum,  from  the  date  of  the 
check,  on  the  judgment- 
It  is  therefore  ordered  that  the  jud^ent  in  this  case  be  reversed,  and  that 
the  plaintiffs  recover  from  the  defendant  the  sum  of  $2,830,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  the  26th  February^  1842,  till  paid, 
and  the  costs  of  the  court  below ;  those  of  this  appeal  to  be  paid  by  them. 


*v  — .^    ■-.'V.  -v.-^^^^*    ^  '>.  "-^ 


Sargent  et  al«  v.  Davis. 

A  jadgment  against  an  adminiitrator  in  another  State  is  not  sach  evitlence  as  will  autliorizo 
a  jadgment  against  tbe  snccession  here.  The  debt  mast  be  proved  by  the  nsaal  evidence. 
Per  Curiam:  In  contemplation  of  law  there  is  nopfivity  between  tbe  foreign  administrator 
and  the  curator  here,  at  ^ast  in  a  case  where  the  sole  property  here  is  real  estate,  and  aa 
soch  wholly  sabject  to  the  jarisdiction  of  this  Statd. 

Where  a  carator  of  a  vacant  succession  fails  to  comply  with  a  jadgment  ordering  him  to  pay 
into  the  treasnry  of  the  State  a  balance  remaining  in  his  hands,  he  will  be  liable,  in  an  action 
against  him  by  tbe  heirs,  for  interest  on  the  balance  from  the  day  on  which  it  should  have 
been  paid  into  the  treasury. 

APPEAL  from  the  District  Court  of  Concordia,  Farrati  I.  Stockton, 
Steele,  and  Prentiss,  for  the  appellants.  R.  N.  and  A.  N.  Ogden,  and  Shaw, 
tor  the  defendant.  H,  A,  BuUard,  Stacy  and  Sparrow,  for  the  intervener. 
The  jadgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiffs  claim  as  heirs  of  JonaOian  Thompsorii  deceased. 
The  defendant  is  the  curator  of  the  estate  of  the  deceased,  who  was  a  resident 
of  Mississippi,  and  died,  in  1823,  leaving  certain  real  estate  in  this  State. 
Davis  was  appointed  curator  of  the  sucsession  in  1824.  The  intervener  is  tbe 
surviving  partner  of  the  firm  of  «/.  L,  and  /.  E.  Trask,  and  in  that  capacity,  as 
a  creditor  of  Thompson's  succession,  asks  that  the  proceeds  of  the  real  estate 
in  the  hands  of  the  curator  be  paid  over  to  him,  before  any  thing  be  paid  to  the 
heirs.     The  claim  of  the  intervener  will  be  first  noticed. 

From  a  partial  transcript  of  the  proceedings  of  an  Orphans  or  Probate  Court  in 
Mississippi,  it  appears  that,  James  O.  Williams,  a  brothernu-lnw  of  the  deceas- 
ed, acting  as  administrator  in  that  State  of  the  estate  of  Jonathan  Thompson, 
suggested  to  the  court  there  that  the  whole  of  the  avails  of  the  real  and  per- 
sonal property  belonging  to  the  intestate's  estate  were  insufficient  to  pay  the 
debts ;  and,  under  a  statute  of  Mississippi,  three  commissioners  were  appoint- 
ed to  audit  claims  against  the  estate.  In  1827,  they  "made  a  report  of  claims 
allowed,  among  which  is  statod  nn  account  of  ./.  L.  and  /.  E.  Trask ;  and  at 
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the  foot  of  this  report  is  exhibited  the  judge's  order  in  the  following  words: 
**  Examined,  allowed,  confirmed,  and  ordered  to  be  recorded."  It  is  in  evidence 
that  the  common  law  prevails  in  Mississippi,  except  so  far  as  modified  by  stat- 
ute. By  the  statute  of  Mississippi  it  appears  that,  when  the  peraonal  estate  is 
insufficient  to  pay  debts,  the  administrator  may,  on  publication,  obtain  an  order 
of  sale  of  lands,  and  his  deed  vests  a  good  estate  in  the  purchasers.  Whether 
such  an  order  was  made  does  not  appear.  Thompson's  heirs  were  absentees, 
the  estate  seems  to  have  been  insolvent,  and  it  is  admitted  that  no  one  appeared, 
or  claimed  as  his  heirs,  until  1840. 

We  are  of  opinion  that,  even  if  the  commissioners  report  and  the  judicial 
approval  are  to  be  considered  as  a  judgment  against  the  administration  in  Missis- 
sippi, it  is  not  such  evidence  as  would  furnish  a  right  of  action  and  authorize  a 
judgment  against  the  succession  here.  In  contemplation  of  law  there  is  no 
privity  between  the  administrator  there  and  the  curator  here,  in  a  case,  at  least 
like  the  present,  where  the  sole  property  in  Louisiana  was  real  eastate,  and,  as 
such,  wholly  subject  to  the  jurisdiction  of  this  State.  See  Story's  Conflict  of 
Laws,  §  522.  Greenleaf  on  Evideuce,  §  544.  Border  v.  Border,  5  Mass.  77. 
The  debt  should  have  been  proved  by  the  usual  evidence. 

But  it  is  ^aid  that  there  are  no  other  creditora  before  the  court ;  that  this 
controversy  is  between  this  creditor  alone  and  the  heirs ;  that  the  proceedings 
in  Mississippi,  by  the  administrator  and  creditors,  followed  by  the  sanction  of 
the  court,  would  have  bound  the  heirs  if  they  had  made  themselves  known  in 
that  State,  and  they  could  have  taken  nothing  while  any  part  of  that  debt  re- 
mained unpaid ;  that,  having  that  effect  in  the  State  in  which  the  judgment  was 
rendered,  it  must  have  the  same  effect  here,  quoad  the  heirs,  who  come 
forward  to  claim  a  residuum. 

In  the  case  of  McCoy  v.  Nichols^  4  Howard,  38,  we  find  the  High  Court  of 
Errors  and  Appeals  of  that  State  using  the  following  language :  *'It  is  a  rule 
too  well  settled  to  be  controverted  that,  there  is  no  privity  between  the  real 
and  personal  representatives  of  a  deceased  person.  Hence  a  judgment  against 
the  administrator  is  not  evidence  against  the  heir,  where  he  has  not  been  made 
a  party  to  the  action.  Nor  can  the  real  estate  be  charged  to  satisfy  such  judg- 
ment. 1  Stark.  192.  1  Munford,  437.  The  reason  of  this  rule  is  founded  in 
wisdom,  and  the  clearest  principles  of  justice.  The  administrator  takes  only 
the  personal  estate ;  the  heir  takes  the. land.  If  a  judgment  against  the  former 
could  bind  the  land,  it  would  be  in  the  power  of  the  administrator  by  collusion 
and  fraud  to  ruin  the  heir.  The  land  in  the  hands  of  the  heir  cannot  be  made 
subject  to  the  payment  of  debts,  until  the  pei'sonal  assets  have  proved  insuf- 
ficient. But  the  judgment  or  decree  against  the  administrator  furnishes  no 
proof  of  that  fact.*' 

This  opinion  of  a  Mississippi  court  upon  the  common  law  and  its  own  juris- 
prudence, is  entitled  to  very  great  deference,  and  must  be  taken,  especially  in 
the  absence  of  contrary  authority,  as  expounding  correctly  the  general  doctrine. 
Now  it  is  true  that  the  case  was  not  one  arising  under  the  statute  to  which  we 
have  already  referred ;  but  if  we  compai'e  that  statute  with  the  general  doctrine 
as  above  stated,  and  give  the  statute  its  full  effect,  we  are  unable  to  perceive 
how  proceedings  under  it  could  be  considered  as  affecting  the  heirs  beyond 
their  mere  rights  in  the  property  actually  reached  by  the  proceedings  of  the 
Orphan's  Court.  If  we  disregard  the  imperfect  exhibition  of  the  action  of  the 
Orphan*s  Court  which  the  partial  transcript  presents,  and  consider  those  pro- 
ceedings as  conclusive  upon  the  heirs  with  regard  to  lands  of  the  deceased  in 
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Mississippi,  it  is  going  as  far  as  we  are  permitted  to  go.  The  statute  certainly 
is  not  to  be  supposed  as  having  been  intended  not  only  to  overthrow  in  toto  the 
general  doctrine,  but  also  to  operate  extraterritorially,  and  make  proceedings  un- 
der jt  conclusive  upon  the  heirs  not  present  or  cited,  with  regard  to  lands  out 
of  that  State.  Yet,  without  adopting  such  an  interpretation,  we  could  not  ar- 
rive at  the  conclusion  that  the  order  of  the  Orphan's  Court  in  Mississippi  is 
binding  upon  the  heirs  in  a  contest  for  the  proceeds  of  real  estate  in  Louisiana, 
exclusively  administered  by  a  different  curator  here. 

There  being  no  evidence  to  sustain  the  intervener,  either  as  against  the  cu- 
rator or  the  heirs,  the  judgment  dismissing  the  intervention  must  be  affirmed. 
The  plaintiffs  seek  to  make  the  defendant,  who  is  the  curator  of  Thomp- 
son's succession,  responsible  for  a  large  amount  which  they  say  is  due  to 
them  as  the  heirs  of  Thompson.  They  ask  not  simply  the  proceeds  of  sales 
in  the  hands  of  the  curator,  but  the  present  value  of  certain  tracts  of  land, 
which  they  allege  were  illegally  and  fraudulently  sold  by  the  curator.  It 
is  charged  that  he  bought  several  tracts  at  the  probate  sale  of  the  succession 
in  1825,  by  interposing  another  person  who  subsequently  transferred  them 
to  Davis  in  completion  of  a  previous  understanding  between  them.  The 
defendant  pleaded  a  general  denial  and  prescription.  The  court  below  gave 
judgment  in  favor  of  the  plaintiff  for  $6559  54,  the  balance  exhibited  by 
the  curator's  account,  with  interest  from  the  10th  March,  1842,  at  which  date 
the  curator,  by  a  decree  of  the  Probate  Court  rendered  contradictorily  with 
the  attorney  appointed  to  represent  the  absent  heirs,  had  been  commanded  to 
deposit  the  amount  in  the  treasury  of  the  State,  as  an  unclaimed  succession. 
The  judge  of  the  court  below  was  of  opinion  that,  the  defendant  had  no 
understanding  at  the  time  of  the  probate  sale  with  the  person  to  whom  they 
were  adjudicated,  and  by  whom  six  of  the  seven  tracts  so  adjudicated  were  soon 
after  transferred  to  the  defendant.  After  a  careful  consideration  of  the  evidence, 
we  concur  with  the  district  judge  that,  the  charge  is  not  established.  We  are 
of  opinion,  therefore,  that  the  plaintiffs  are  restricted  to  the  nett  proceeds  of 
sale  in  the  hands  of  the  curator,  as  exhibited  by  his  accounts  approved  by  the 
Court  of  Probates. 

The  court,  as  we  have  stated,  allowed  interest  from  the  day  on  which  the 
curator  was  ordered  to  deposit  the  money  in  the  treasury  of  the  State.  This 
allowance  is  resisted  by  the  defendant,  who  cites  the  1141starticle  of  the  Code, 
by  which  it  is  declared  that :  **  A  curator  of  a  vacant  succession  or  of  absent 
heirs  owes  no  interest  on  the  sums  of  money  in  his  hands  belonging  to  the  suc- 
cession which  he  administers,  but  he  is  forbidden  from  using  them  on  his 
private  account  under  the  pain  of  dismissal,  and  responsibility  for  all  damages 
caused  thereby.''  The  curator  was  bound  to  obey  the  command  of  the  Probate 
Court  by  paying  the  money  into  the  treasury  ;  no  sufficient  excuse  for  the  omis- 
sion to  do  so  has  been  shown,  nor  does  it  appear  that  the  money  was  officially 
deposited  in  the  bank.  The  1196th  article  of  the  Code  imposes  on  the  cura- 
tor who  neglects  to  pay  the  balance  into  the  treasury,  a  liability  for  interest 
from  the  day  on  which  he  was  bound  to  do  so.  Another  article  (1192)  provides 
for  the  prompt  payment  by  the  State  to  the  heirs,  when  they  present  them- 
selves. The  heirs  would  receive  from  the  State  the  total  fund,  both  principal 
and  interest,  when  collected.  The  plaintiffs  are  under  the  law  entitled  to  the 
benefit  of  the  liability  thus  imposed,  and  the  default  towards  the  State  must  be 
considered  as  inuring  to  the  benefit  of  the  heirs.  An  error  has  been  made  in 
fixing  the  date  from  which  interest  runs,  which  will  be  corrected.     An  excep- 
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tioo  in  th«  early  stage  of  this  litigation  was  taken  to  the  jarisdiction  of  the 
District  Court ;  but  must  be  considered  as  having  been  waived  by  the  subsequent 
consolidation  of  the  cases,  and  by  the  subsequent  course  of  proceeding  gen- 
erally, pursued  without  objection  on  the  part  of  the  defendant.  At  the  trial 
of  the  cause,  which  was  before  the  District  Court  as  organized  under  the  new 
constitution,  its  jurisdiction  was  beyond  question.. 

It  is  therefore  decreed  that,  the  jodgraent  of  the  court  below  be  so  amended, 
as  that  the  plaintiffs  recover  from  the  defendant  the  sum  of  $6559  84,  with 
the  interest  thereon  from  the  10th  April,  1842,  until  paid,  ^nd  costs  in  the 
court  below ;  the  plaintiflfs  paying  the  costs  of  this  appeal.  It  is  fuilher  de- 
.creed  that  the  judgment  rendered  against  tl^e  intervenprs  be  ^^rrned. 


The   New  Oaleans   Canal  amd  Banking  Company  v. 

Morgan, 


ReaBonable  diligence  to  ascertain  the  residence  of  an  endorser  of  a  bill  or  note,  is  all  diat  is 
fieceuvy  to  ezcase  a  failure  to  address  the  notice  to  the  proper  office;  it  is  pot  required 
that  the  diligence  should  be  saccessfaL 

3ec.  3  of  the  stat  of  13  March,  1827,  does  not  make  it  necessary  that  notice  of  protest  should 
be  addressed  to  the  place  where  the  note  or  bill  was  drawn,  when  the  information  ob- 
tained by  the  notaty  as  to  the  residence  of  the  en49n%t  was  of  a  character  to  create  a 
reasonable  belief  of  its  correctness. 

APPEAL  from  the  District  Court  of  Carroll,  Selby,  J.  T/unnas  and  Snyder  ^ 
for  the  plaintifis.  Prentiss  and  Finnty,  for  the  appellant.  The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  The  defendant  is  ^ued  upon  a  note,  dated  at  Monroe,  Louisi- 
una,  and  payaJsle  at  Alexandria,  on  the  18th  March,  1843,  made  by  Bry  to  the 
order  of  the  defendant,  and  endorsed  by  him,  and  by  Jonathan  Morgan,  At 
the  date  of  maturity,  and  during  four  years  previous,  the  appellant  ynM  living 
in  the  parish  of  Carroll.  In  thjat  parish  there  were  two  post  offices,  one  at 
Pecan  Grove,  and  one  at  the  town  of  Providence,  the  seat  of  justice  of  the 
parish*  Morgan^s  reeidence  was  twelve  miles  from  Providence  and  four  miles 
from  Pecan  Grove,  which  lies  on  the  mail  route  between  Alexandria  and  Pro- 
vidence. It  is  also  proved  that  the  appellant  did  not  resort  for  his  letters  to  the 
Providence  office,  but  to  th^t  at  Pecan  GroVe,  and  that  letters  addressed  to  him 
at  PrQvidence  w.er^  not  called  for,  and  were  sent,  after  the  legal  dejay,  by  the 
post- master  to  Washington,  as  de^d  letters.  The  notice  to  the  appellant  was 
mailed  by  the  notary  at  Alexandria,  where  the  note  was  payable  at  bank,  ad- 
dressed to  him  at  his  domicil,  near  Lake  Providence,  parish  of  Carroll,  La. 

The  town  of  Providence  being  near  the  lake  of  that  name,  and  Providence 
being  also  the  seat  of  justice  of  that  parish,  we  must  presume,  under  the  ad- 
dress in  question,  that  the  letter  went  to  the  post  office  in  that  town,  and  conse- 
quently that  the  appellant  cannot  be  considered  as  having  actually  received  it* 

The  question  upon  which  the  cause  turns  is,  whether,  under  the  circum- 
stances of  the  case,  reasonable  diligence  was  used  to  ascertain  the  proper 
mode  of  addressing  the  appellant.  When  the  same  claim  was  before  us  in  the 
case  of  the  Canal  Bank  v.  Bry^  2  Ann.  R.  306,  we  gave  judgment  as  in  case 
of  iion-suir,  upon  tho  ground  that  due  diligence  to  ascertain  the  proper  addres? 


NEW  ORLEANS,  APRIL,   1848.  357 

had  not  been  satisfactorily  shown.  We  have  now  further  evidence  'before  us  ^ew  Orlcans 
which  we  will  briefly  state,  before  expressing  an  opinion  upon  the  question  of  banking  Com- 
diligence.  ^^^'' 

Chew,  the  cashier,  who  was  not  examined  on  the  question  of  notice  at  the      Morgan. 
former  trial,  states  that  Oliver  J.  Morgan  and  Jonathan  Morgan,  the  endorsers, 
were  formerly  residents  ef  the  parish  of  Ouachita,  and  had  removed  to  the  par- 
iah of  Carroll,  and  resided  somewhere  in  Che  neighborhood  of  Lake  Provi- 
dence, and  he  so  informed  the  notary.  Being  asked  if  he  had  sought  information, 
from  the  most  likely  sources  within  his  knowledge  or  reach,  of  the  name  and 
location  of  the  proper  post-office  to  which  to  address  notice  of  the  protest  to 
the  defendant,  so  as  to  insure  its  reaching  with  the  least  possible  delay,  he 
replied  :  '*  Witness  did  make  inquiry  from  those  whom  he  thought  should  know, 
and,  among  others,  from  Mr.  Hyams,  whose  frequent  visits  to  the  Ouachita 
country,  (he  having  a  plantation  there,)  induced  witness  to  believe,  that  he  knew 
where  the  endorsers  resided."   In  answer  to  the  interrogatory — '*  Was,  or  was 
not,  the  name  or  location  of  the  nearest  post-office  to  his  actual  residence  at 
the  time  known  to  you,"  he  answered  that,  he  had  no  personal  knowledge,  and 
the  information  which  he  acquired  was  that  the  residence  of  the  endorsers  was 
near  Lake  Providence,  and  that  the  post-office  there  was  the  nearest  to  their 
residence.    Hyams,  who  was  not  e;Lamined  oo  the  former  trial,  states  thai  the 
cashier  and  notary  of  the  bank,  called  upon  him  to  inquire  about  the  residence 
of  the  Messrs.  Morgan,  and  he  informed  them  that  they  resided  on  their  plan- 
tation, in  the  parish  of  Carrol],  near  Lake  Providence ;  that  he  had  no  actual 
knowledge  of  the  fact  other  than  having  been  informed  by  many  persons,  and 
he  thinks  by  the  Morgans  themselves,  that  their  plantations  were  in  the  parish 
of  Carroll,  in  the  vicinity  of  Lake  Providence  ;   that  he  had  an  intimate  per- 
sonal acquaintance  with  them,  originating  with  their  residence  in  Ouachita, 
but  never  had  any  personal  actual  notice  of  the  exact  location  of  their  plantation 
in  Carroll ;  that  from  always  hearing  the  names  of  those  gentlemen  and  of  their 
plantation  spoken  of  coupled  with  Lake  Providence,  witness  concluded  that  it 
was  the  nearest  post-office  to  their  residence ;   that  he  gave  the  cashier  and 
notary  the  benefit  of  his  information,  believing,  and  having  reason  to  believe,  it 
correct.    The  notary  upon  his  examination  states  that,  he  made  inquiry  of  the 
cashier  and  others.    Being  asked,  **  Was  it  known  to  you,  or  were  you  able  to 
ascertain  by  the  diligence  and  enquiry  made  by  you,  which  was  the  nearest  post- 
office  to  the  place  of  residence  of  said  endorser,"  he  replied  :  **  I  was  not  able 
to  ascertain  upon  diligent  enquiry  any  further  information  than  that  they  resided 
in  the  parish  of  Carroll,  in  the  vicinity,  or  near.  Lake  Providence,  and  made 
and  forwarded  the  notices  of  protest  accordingly." 

No  exception  was  taken  either  to  the  interrogatories  propounded  to  these 
witnesses,  or  to  their  answers  as  given.  These  answers  satisfactorily  show, 
what  was  le&  in  doubt  by  the  testimony  in  the  previous  cause,  that  efforts  were 
made  to  ascertain  the  nearest  post  office,  and  proper  address.  The  notary  ex- 
pressly states  that  his  inquiry  was  diligent,  to  which  testimony  no  exception 
was  suggested.  Chew^s  testimony  shows  that  he  sought  information  from  vari- 
ous sources ;  and  the  whole  tenor  of  the  evidence  above  stated,  aided  by  other 
circumstances  proved,  establishes  reasonable  diligence  on  the  part  of  the  plain- 
tiflb.  The  law  does  not  require  that  the  diligence  should  be  successful.  See 
ScmenriUey.  Young,  ante  p.  .  Bailey  on  Bills,  281.  Catskill  Bank  v.  Shell, 
15  Wendell,  367.  3  Kent's  Commentaries,  107.  Bank  of  Utiea  v.  Davidson, 
k  Wendell,  589. 
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New  Orleaks      It  is  proper  to  observe  that,  the  maker  of  the  note  lived  a  hundred  miles 

Bahkino  Com*  ^^^  Alexandria;  and  there  is  nothing  in  the  evidence  from  which  it  can  be 

PANY         inferred  that  the  notary  could  have  obtained  more  accurate  information.     It  is 

Morgan.      Baid  that  notice  should  have  been  sent  addressed  to  Monroe ;  and  the  appellant 

relies  on  the  3d  section  of  the  act  of  1^  March,  1827,  which  directs  that  when 

the  residence  of  any  such  drawer,  endorser,   &c.,  shall  be  unknown  to  the 

notary,  and  shall  not  have  been  found  after  due  diligence,  it  shall  be  the  duty 

of  the  notary  to  address  notice  to  the  place  where  the  bill  or  note  was  drawn. 

These  words  are  claimed  by  counsel  as  imperative.    Whether  the  statute  in 

this  particular  has  made  any  change  in  the  commercial  law,  it  is  not  necessary 

to  decide.  Here  the  fact  was  indisputably  ascertained  that  the  endorser  resided, 

not  at  Monroe,  but  in  the  parish  of  Carroll ;  and  the  inforouition  obtained  by 

the  notary  was  of  such  a  eharacter  as  to  create  a  reasonable  belief  that  the 

notice  was  properly  addressed.  Judgment  affirmed. 


48    97 


Clements  v.  Cassily. 

Where  a  creditor,  who  had  obtained  jadgmcnt  against  bis  debtor  in  an  action  commenced 
by  Attachment  and  in  which  the  property  was  bonded  by  the  latter,  after  a  retom  of  a^. 
fa.  unsatisfied,  takes  a  role  against  the  surety  in  the  bond  to  show  caase  why  be  shonld 
not  be  condemned  to  pay  the  debt,  and  appeals  from  a  judgment  dismissing  bis  rule,  his 
Bubseqnently  issuing  an  alioi  f..  fa.  wHl  not  be  considered  a  voluntary  execution  of  the 
judgment,  authorizing  the  dismissal  of  the  appeaL  The  judgment  from  which  the  appeal 
was  taken  is  wboUy  distinct  from  that  rendered  in  the  principal  cause,  and  in  which  the 
fi.  fa.  was  issued. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Perin,  for  the  appellant.  Motty  contr&.  The  judgment  of  the  court  was 
pronounced  by 

King,  J.  The  appellee  has  moved  to  dismiss  this  appeal,  on  the  ground  that 
the  appellant  has  acquiesced  in  the  judgment  appealed  from,  by  voluntarily 
executing  it. 

The  judgment  appealed  from  dismissed  Vrule^^taken  on  Fullerioih  to  show 
cause  why  he  should  not  pay  the  amount  of  a  judgment  rendered  in  an  attach- 
ment suit  against  Cassily ,  in  which  suit  Fuller  ton jxtisth^  surety  on  the  boud 
given  by  the  <le£9ndant  for  the  release  of  the  property  attached.  The  rule 
upon  the  surety  was  proceeded  by  a  ^.  fa.  issued  against  the  judgment  debtor, 
which  was  returned  nulla  bona.  Subsequently  to  the  rendition  of  the  judg- 
ment appealed  from  an  alias  fi.  fa,  was  issued,  which  at  the  date  of  the  appeal 
had  not  been  returned.  This  it  is  contended  is  a  voluntary  execution  of  the 
judgment.  The  two  executions  which  have  issued  were  not  awarded  under 
the  judgment  appealed  from,  but  under  the  judgment  rendered  against  the 
defendant  in  the  attachment  suit,  which  the  plaintiff  could  legally  enforce  with- 
out prejudice  to  his  rights  against  the  surety  on  the  bond.  It  is  true  that  a  sa- 
tisfaction of  the  writ  would  extinguish  the  claim  against  the  surety ;  but  against 
the  latter  he  has  obtained  no  judgment,  upon*  which  tojissue  an  execution. 
The  object  of  his  rule  was  to  obtain  such  a  judgment  against  the  surety  ren- 
dering the  latter  liable  upon  the  bond,  and  the  appeal  is  from  the  judgment  dis- 
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missiDg  that  rule,  which  is  wholly  distinct  from  tlie  judgment  rendered  in  the 
principal  cause,  and  which  the  plaintiff  has  been  endeavoring  to  execute. 
There  has  been,  therefore,  no  acquiescence  in  the  judgment  appealed  from. 
The  motion  to  dismiss  is,  therefore,  overruled. 
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The  State  v.  Isaac, 

On  the  trial  of  a  slave  before  a  tribunal  assembled  nnder  tbe  provisions  of  the  stat.  of  1 
June,  1846,  which  reqaires  that  it  should  be  composed  of  two  jastices  of  tbe  peace  and  ten 
owners  of  slaves,  no  objection  can  be  made,  after  they  have  been  sworn,  to  tbe  persons 
empanelled  to  serve  with  tbe  justices,  on  the  groond  that  they  are  net  slave-holders. 
Where  a  slave,  tried  for  a  capital  offence  before  a  tribunal  organized  under  the  stat.  of  1 
June,  1846  which  provides  (sec.  8)  that  when  an  offender  "shall  be  convicted  of  any  crime 
punishable  with  death,  the  justices  shall  sign  a  sentence  to  that  effect,"  is  found  guilty, 
but  one  of  the  justices  refuses  to  sign  the  sentence,  and  the  tribunal  is  dissolved  without 
the  judgment  having  been  signed,  the  conviction,  being  one  upon  which  no  sentence  could 
be  pronounced  in  conseqat  nee  of  tbe  dissolution  of  the  tribunal,  cannot  be  pleaded  in  bar 
of  a  subsequent  prosecution  for  the  same  offence.    Per  Curiam:  To  sustain  a  plea  of 
outer  faits  convict  the  conviction  must  be  one,  which,  at  the  time  of  pleading  it,  is  suscep- 
tible of  being  followed  by  a  sentence. 

A  justice  of  the  peace  who  had  formed  part  of  a  tribunal  for  a  trial  of  a  alave  organized  nu- 
der  the  stat  of  1  June,  1846,  and  who  had,after  hearing  evidence,  declared  his  conviction  of 
tbe  guilt  of  the  accused,  is  not  on  that  account  disqualified  to  sit  on  a  tribunal  subse- 
quently organized  for  a  second  trial  for  the  same  offence. 

The  oath  required  of  members  of  a  tribunal  organized  under  the  stat.  of  1  June,  1846,  for  the 
trial  of  slaves,  cannot  be  administered  by  the  clerk  of  a  District  Court. 

Clerks  of  courts,  except  in  cases  specially  provided  for  by  law,  are  authorized  to  adminis- 
ter oaths  only  in  open  court. 

When  confessions  of  guilt  are  given  in  evidence,  tbe  whole  must  be  taken  together ;  and 
where  a  witness,  offered  to  prove  a  confession  by  the  prisoner,  states  "  that  the  ac- 
cused told  him  that  he  had  killed  the  depeased,  and  commenced  justifying  the  act,  when 
witness  stopped  him,"  the  confession  will  not  be  allowed  to  go  to  the  jnry.  he  having  been 
deprived  of  the  benefit  of  the  explanations  with  which  he  intended  to  accompany  it,  and 
which,  if  made,  would  have  been  admissible  in  evidence. 

APPEAL  from  a  special  tribunal  organized  for  the  trial  of  a  slave  in  the 
parish  of  West  Feliciana.  Z,  S.  Lyons^  District  Attorney,  for  the  State. 
JBreioer,  and  /.  H,  CoUins,  for  the  appellant.  The  judgment  of  the  court 
was  pronounced  by 

KiK6,  J.  The  defendant  has  appealed  from  a  judgment  pronounced  against 
him  upon  a  conviction  for  the  crime  of  murder,  and  complains  of  a  number  of 
irregularities  in  the  proceedings  in  the  inferior  court,  which  are  presented  in 
bills  of  exceptions. 

The  accused  was  tried  by  a  jury  composed  of  two  justices  of  the  peace, 
and  ten  owners  of  slaves,  as  required  by  the  act  of  1846.  Acts,  p.  114.  After 
the  jury  had  been  empannelled  and  several  preliminary  questions  discussed 
and  determined  by  the  court,  and  the  accusation  against  the  prisoner,  in  the 
form  of  an  information^  had  been  read,  the  district  attorney  requested  all  the 
members  of  the  jury  who  were  not  slave-holders  to  withdraw ;  whereupon, 
w^ithout  further  enquiry,  four  of  the  jury  retired,  and  four  other  persons  were 
substituted  in  their  places.  The  defendant  objected  to  this  irregular  proceed- 
ing, and  took  a  bill  of  exceptions.    It  does  not  appear  thai  the  jurors  who  with- 
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State        drew  were  not  slave-holders.     This,  however,  we  deem  uoimportant.    Both 
Isaac.        ^^®  ^'^^®  ^^^  ^^^  State  are  entitled  to  the  right  of  challenge  for  cause,  but  It 
must  be  exercised  subject  to  the  rules  which  apply  to  the  prosecution  of  other 
offenders,  and  by  those  rules  this  class  of  objections  to  the  juror  must  be  made 
before  he  is  sworn,  otherwise  they  are  waived.     1  Chitty  C.  L.  544,  545.     8 
Rob.  p.  596.     State  v.  Duhord^  2  Ann.  R.  732.     Not  only  had  the  State  and 
the  accused  both  waived  the  supposed  objection  to  the  jurors,  by  neglecting  to 
urge  it  seasonably,  but  the  latter,  when  the  want  of  qualification  was  suggested, 
insisted  on  being  tried  by  those  who  had  been  already  sworn,  thus  adding  his 
express,  to  his  previous  tacit,  waiver.    After  the  jtir^  had  been  sWorn  both  the 
State  and  the  accused  lost  the  right  of  challenge  on  this  ground  <     This  irregu- 
larity alone  requires  that  the  cause  should  be  remanded.    Other  questions 
however  have  been  presented  which,  unless  now  disposed  of,  may   be  again 
urged  at  the  future  trial,  which  it  becomes  necessary  to  dh*ect.     With  a  view 
of  relieving  the  prosecution  from  them  hereafter,  they  will  be  now  considered. 
The  first  is,  the  plea  of  a  former  conviction  for  the  same  offence.   It  appears 
that,  upon  a  previous  occasion,  the  accused  was  tried  upon  the  same  wntten 
accusation  before  a  tribunal  organized  under  the  act  of  1846  (Acts  p,  114),  and 
wasiound  guilty.     I'he  8th  section  of  the  act  requires,  ^*  that  in. case  the  offen- 
der shall  be  convicted  of  any  crime  punishable  With  death,  the  justices  shall 
sign  a  sentence  to  that  effect;  which  sentence  shall  be  put  into  execution  with 
the  concurrence  of  the  jurors  assisting  at  th6  trial.*'    One  of  the  justices  re- 
fused absolutely  to  sign  the  sentence  required  by  this  section,  and  the  court  was 
dissolvect  without  having  signed  the  judgment  necessary  to  give  effect  to  their 
finding.     The  court  was  a  special  tribunal,  convoked  for  a  specific  purpose.     It 
dissolved  itself  without  having  accomplished  the  object  for  which  it  was  con-^ 
vened,  and  had  ceased  to  exist,  leaving  no  other  tribunal  competent  to  complete 
the  unfinished  task,  by  pibnouncing  a  sentence  upon  the  verdict  of  gOilTy. 
In  order  to  sustain  the  plea  of  auter  forts  convict^  it  is  necessary  that  the  con- 
viction should  be  one  which,  at  the  time  when  the  plea  is  made,  is  succeptible 
of  being  followed  by  a  sentence.    A  conviction  upon  which  no  judgment  can 
be  pronounced,  is  not  a  conviction  which  can  be  pleaded  in  bar  of  a  future 
prosecution  for  the  same  offence.    2  Hale,  P.  C.  257.     1  Chitty  C.  L.  4G2. 
The  plea  depends  upon  the  principle  that,  a  man  ought  not  to  be  more  than 
once  brought  in  danger  of  his  life  for  the  same  crime.    4  Black.  336#    As  no* 
judgment  has  been,  or  ever  can  be,  rendered  upon  the  former  conviction,  the 
prisoner  has  never  been  in  danger  of  his  life,  and  cannot  avail  himself  of  the 
plea.     The  effect  of  the  dissolution  of  the  court  without  signing  a  sentence 
was,  to  produce'a  mis-trial,  which  has  been  repeatedly  held  to  be  no  bar  to  a 
second  trial  for  the  same  offence. 

It  is  further  objected  that  Henry  Hinch^  one  of  the  justices  of  the  peaeef 
who  assisted  at  the  first  trial,  was  also  a  meiTiber  of  the  second  court  organize<f 
to  try  the  accused.  It  is  contended  that,  under  the  statute,  he  was  only  a 
juror,  and  that  the  accused,  in  the  exercise  of  his  right  of  challenge  for  cause,- 
should  have  been  permitted  to  reject  him,  on  the  ground  that  he  had  previous- 
ly declared  his  conviction  of  the  prisoner's  guilt,  after  hearing  the  testimony « 
Under  the  provisions  of  the  statute  this  ground  is  untenable.  Hinch  vraa  the 
justice  before  whom  the  complaint  was  originaUy  made.  It  became  his  duty^ 
under  the  law,  to  convoke  the  court  for  the  trial  of  the  accused,  and  he  is  re-* 
quired  to  act  as  n  member  of  the  tribunal.  Although  he  participates  in  the 
deliberations  of  the  jury  and  h)s  concurrence  is  necessary  to  acquit  or  convict. 
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he  is  not  styled  a  juror  in  the  act,  but  is  distinguished  from  the  jury,  and  has 
duties  assigned  to  him  independent  of  those  of  a  juror. 

The  members  of  the  court  were  sworn  by  the  clerk  of  the  District  Court, 
which  was  objected  to  as  irregular.  Clerks,  except  in  cases  specially  provided 
by  law,  are  only  authorized  to  administer  oaths  in  open  court.  The  oath  should 
have  been  administered  by  a  justice  of  the  peace,  or  by  some  other  authority 
competent  to  administer  oaths. 

It  is  next  contended  chat  the  proceedings  were  unconstitutional,  the  prose- 
cution not  having  b«en  by  indictment  or  information.  The  accusation  is  in 
writing,  and  in  tbe  form  of  an  information,  to  which  no  specific  objectjon  has 
been  made.  It  does  not  therefore  become  necessary  to  enquire,  whether  an 
information  or  an  indictment  be  indispensable  in  the  prosecution  of  slaves  under 
tbe  107tb  article  of  the  constitution. 

The  confessions  of  the  slave  made  to  his  master  were  objected   to,  on  the 
ground  that  they  were  made  under  the  influence  of  fear,  and  that  he  was  not 
permitted  to  complete  his  statement.     The  witness  testified  :  **  That  the  ac- 
cused came  to  him  the  morning  after  the  affray,  and  told  him  that  he  had  killed 
the  slave  Jim,  and  commenced  justifying  the  act,  when  the  witness  stopped 
him,  and  told  him  that  he  intended  to  deliver  him  over  to  be  punished."     The 
confession  appears  to  have  been  voluntary,  but  should  have  been  excluded  on 
the  ground  that  it  was  interrupted  and  never  completed.     When  confessions 
of  guilt  are  given  in  evidence,  the  whole  must  be  taken  together.     If  the  parts 
relied  on  to  establish  the  guilt  of  the  prisoner  be  received,  the  explanations 
with  which  they  were  accompanied  cannot  be  rejected.    Although  all  the  parts 
of  the  confession  are  not  entitled  to  eqaal  weight,  the  whole  must  be  submitted 
to  the  jury,  who  are  to  determine,  under  all  the  circumstances,  how  much  of 
the  entire  statement  is  worthy  of  belief.     1  Greenleaf  on  Ev.  §  201.  218.     In 
the  present  instance,  the  prisoner  was  not  permitted  to  make  a  full  statement. 
It  is  evident  that  he  intended  to  state  circumstances  in  justification,  which  the 
witness  refused  to  hear.    A  full  explanation  might  have  established  a  complete 
justification,  and  the  narrative  might  have  been  so  consistent  and  probable  as  to 
command  the  belief  of  the  jury.    Having  been  deprived  of  the  benefit  of  the 
explanations  with  which  he  intended  to  accompany  his  admission,  and   which, 
if  they  had  been  made,  would  have  been  admissible  in  evidence,  justice  re- 
quires that  his  incomplete  disclosure,  consisting  only  of  the  fact  unfavorable  to 
himself,  should  not  go  to  the  jury. 

The  judgment  of  the  inferior  court  is,  therefore,  reversed.  It  is  further 
ordered  that  a  new  trial  be  granted,  and  that  the  cause  be  remanded  to  be  pro- 
ceeded  with  according  to  law. 
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Hbath,  Uader-tutor  v,  Lambeth,  Tutor. 


Where,  on  the  dissolation  of  a  particalar  partnership  by  the  death  of  one  partner,  the  part* 
nersfaip  was  largely  indebted  to  a  commercial  firm  of  which  the  sarviving  partner  was  a 
member,  and  to  whom  the  revenues  of  the  property  were  to  be  paid  for  the  reimburse* 
meat  of  their  advances,  and  the  survivor  qualifies  as  tutor  of  the  minor  heir  of  the  deceased, 
and  continues  to  manage  the  particular  partnership  property  as  surviving  partner,  he  will 
not  be  allowed  a  commission  of  ten  per  cent  on  the  gross  proceeds  of  the  sale  of  the  crops 
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made  by  him,  as  commissions  on  therevenaes  of  the  minor  under  art  342  of  the  Civil  Code. 
Per  Curiam :  The  defendant  was  administering  the  property  of  the  partnership  as  sur- 
viving partner,  and  not  as  tator  of  the  minor,  who,  as  a  beneficiary  heir,  was  only  entitled 
to  what  might  remain  after  payment  of  the  debts.  As  administrator  he  was.entitled  to  two- 
and-a-half  per  cent  on  the  monies  that  came  into  his  hands. 

APPEAL  from  the  District  Court  of  Iberville,  Burk,  J.     Edwards^  for  the 
plaiDtifT.    Moise  and  W,  M,  Randolph^  for  the  appellant.    The  jadgment 
of  the  court  was  prouounced  by 

RosT,  J.  This  action  was  instituted  in  1S43,  by  the  under  tutor  of  the 
minor,  Franklin  Hudson^  to  compel  the  defendant,  who  was  tutor  at  the  time, 
to  render  an  account  of  his  administration  of  the  succession  of  Silas  F.  Hud- 
son, the  father  of  the  minor.  No  further  proceedings  were  had  until  1846, 
when  the  defendant  filed  an  account,  which  Holmes  Hutchinson,  who  had  io 
the  mean  time  superseded  him  as  tutor,  opposed  on  various  grounds.  The 
court  below  sustained  some  of  the  oppositions,  and  gave  judgment  against  the 
defendant,  for  the  sum  of  $2,748  35,  with  legal  interest  from  the  judicial  de- 
mand. The  defendant  took  a  devolutive  appeal,  and  the  tutor  Hutchinson,  who 
now  prosecutes  the  suit,  asks  that  the  judgment  be  amended  in  his  favor,  and 
that  all  his  oppositions  be  sustained. 

It  is  in  evidence  that  the  plaintiff  sued  out  upon  the  judgment  an  execution, 
which  was  returned,  **  no  property  found;"  and  the  defendant's  counsel  con- 
tend that  he  is  estopped  by  this  proceeding  from  asking  that  the  judgment  be 
amended  in  his  favor.  If  the  plaintiff  himself  acquiesced  in  the  judgment, 
the  question  whether  a  tutor  can  in  any  case  waive  the  right  of  appeal  would 
be  presented  for  our  consideration ;  but  as  the  defendant  asks  its  reversal,  it  is 
evident  that  we  cannot  open  it  in  part,  and  that  our  decision  must  embrace  the 
whole  merits  of  the  controversy. 

Before  examining  the  opposition  in  detail,  it  is  necessary  to  state  some  of 
the  facts  of  the  case.  The  defendant  and  Silas  F,  Hudson  were  ordinary 
partners  in  a  sugar  plantation  and  slaves.  The  defendant  and  Wm,  E.  TViomp' 
son  were  commercial  partners  in  New  Orleans.  The  agricultural  firm  of 
Hudson  Sf  LambeOihsid  for  its  factors  the  commercial  firm  of  Lambeth  if  Thomp- 
son, from  whom  they  had  received  large  advances.  Hudson  died  in  October, 
1839,  leaving  one  child,  the  present  plaintiff  in  interest,  and,  so  far  as  the  record 
shows,  possessed  of  no  other  property  but  his  interest  in  the  partnership  of 
Hudson  8f  Lambeth.  The  defendant  caused  himself  to  be  appointed  tutor  of 
the  minor,  and  continued,  as  surviving  partner,  to  manage  the  plantation  on 
joint  account.  At  the  death  of  Hudson  the  agricultural  partnership  owed  a 
large  sum  to  Lambeth  4r  J^hompson,  and  Hudsor*.  himself  was  indebted  to  them, 
it  is  proved  that,  with  the  consent  of  Hudson,  interest  at  the  rate  of  ten  per 
cent  per  annum  was  from  the  beginning  charged  by  Lambeth  Sf  Thompson  on 
their  advances,  and  a  like  interest  allowed  on  the  balances  against  them.  After 
the  death  of  Hudson-\he  defendant  continued  this  arrangement,  and  the  house 
of  Lambeth  Sf  Thompson  received  and  sold  five  crops  under  it,  and  rendered 
their  accounts  in  conformity  therewith.  The  defendant  has  taken  the  account 
thus  rendered  as  the  basis  of  his  own ;  and  the  first  opposition  made  by  the 
plaintiff  is  to  the  charge  of  interest  at  the  rate  of  ten  per  cent  per  annum  in 
those  accounts. 

The  relation  in  which  the  defendant  stood  towards  the  minor,  and  his  inter- 
est in  the  commercial  firm,  have  induced  us  to  give  to  this  part  of  the  opposition 
a  strict  and  thorough  invcslig»»tion.     Wo  are  bound  to  sny  that,  the  evidence  in 
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the  record  has  satisfied  us  thai  tliere  was  nothing  illegal  or  unfair  in  the  trans- 
action complained  of.  It  waa  manifestly  for  the  interest  of  the  minor  that  the 
property  should  not  be  sold  to  pay  the  debts,  and  this  is  shown  to  have  been 
the  only  practicable  way  to  prevent  a  sale.  At  a  time  of  great  commercial 
embarrassiTM**^'  XfamZ»6/A  4*  Tliompson  gave  time  for  the  payment  of  their 
«iaim,  and  made  the  advances  necessary  to  carry  on  the  plantation,  on  the  terms 
then  usual  in  similar  undertakings.  It  is  not  shown  that  arrangements  more 
favorable  to  the  minor  could  have  been  made  ;  and  no  liability  or  reproach  at- 
taches to  the  defendant  by  reason  of  them. 

The  next  item  opposed  is.  a  charge  of  ten  per  cent  on  the  gross  proceeds  of 
the  sales  of  the  five  crops  made  by  him,  which  he  claims  as  commissions  on 
Ihe  revenues  of  the  minor,  under  art.  342  of  the  Civil  Code.  This  opposition 
should  have  been  sustained.  The  defendant  was  administering  the  property 
of  the  partnership,  as  surviving  partner,  and  not  as  tutor  of  the  minor,  who 
was  a  beneficiary  heir  and  as  such  entitled  only  to  whatever  might  remain  after 
payment  of  the  debts.  Under  the  arrangements  made  by  the  defendant,  the 
revenues  of  the  property  belonged  to  Lambeth  4'  Thompson,  They  gave  time, 
and  made  advances  on  that  condition :  and  the  defendant  cannot  charge  a  com- 
mission of  ten  per  cent  on  the  thing  pledged  by  him  to  his  own  firm  for  the 
payment  of  those  advances.  As  administrator  he  was  entitled  to  two-and-a- 
half  per  cent  on  the  monies  that  came  into  his  hands ;  and  he  will  further  been- 
titled,  as  tutor,  to  a  commission  of  ten  per  cent  upon  the  amount  now  in  his 
hands  belonging  to  the  minor. 

The  opposition  to  the  overcharge  made  by  Lambeth  4*  Thompson  of  two  and 
a  half  per  cent  commissions  on  a  cash  balance  of  $2876  31,  was  improperly  sus- 
tained for  the  whole.  The  defendant  has  paid  half  of  it,  and  the  plaintiff  is 
only  entitled  to  a  credit  for  the  other  half. 

The  claim  for  lumber  sold  to  BreauxynB  properly  allowed.  The  defendant 
had  no  right  to  give  away  the  property  of  the  minor,  to  get  clear  of  a  hard  bar- 
gain made  by  himself.  The  cash  mentioned  in  the  inventory  of  Hudson^  and 
the  overcharge  for  the  taxes  of  1838,  were  also  properly  allowed  to  the  defen- 
dant. 

The  defendant  admits  his  indebtedness  to  the  minor  in  the  sum  of  $626  53 ; 
and  we  are  of  opinion  that  there  is  no  error  in  the  judgment  appealed  from  on 
the  remaining  oppositions.  Under  the  view  taken  by  the  court,  the  defendant 
has  in  his  hands  belonging  to  the  minor  and  forming  part  of  his  revenues,  a 
sum  of  $2369  56,  upon  which  he  is  entitled  to  a  commission  of  ten  per  cent. 

It  is  therefore  decreed  that  the  judgment  in  this  case  be  reversed,  and  that 
Holmes  Hutchinson^  tutor  of  Franklin  Hudson^  recover  from  the  defendant  the 
sum  of  $2132  61,  with  legal  interest  thereon  from  the  8th  December,  1843, 
till  paid,  and  the  costs  of  the  court  below :  those  of  this  appeal  to  be  paid  by  the 
plaintiff  and  appellee. 
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A  contract  mast  be  anderetood  in  that  seme  in  which  it  will  have  some  efTert,  rather  than  in 
that  in  which  it  can  have  none. 
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APPEAL  from  the  District  Court  of  Madison,  i3o%,  J.     Prentiss  and  Fin- 
ney j  for  the  appellant.     A.  Pierse,  Tkotnas  and  Snyder,  for  the  defendants. 
The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  'this  is  a  petitory  action.  The  defoodAnts  do  not  set-up  title,  but 
claim  the  possession  of  the  land  in  controTorey  under  a  lease  frfitu^  devious 
owner,  which  they  allege  the  plaintiff  has  promised  to  execute.  There  wai> 
judgment  in  their  favor  in  the  court  below,  and  the  plaintiff  appealed,  ikforan- 
ey  sold  a  large  tract  of  land  to  Wall,  retaing  a  mortgage  to  secure  the  payment 
of  the  price.  Wall  sold  to  Parham,  who  also  retained  a  mortgage  on  the 
property.  Parham,  while  he  was  owner,  made  a  lease  to  Perry  S-  Kinnard, 
of  about  seven  acres  front  on  the  Mississippi  river,  stipulating  for  certain  im- 
provements, and  for  the  payment,  at  the  end  of  the  lease,  of  one-half  of  the 
value  of  such  other  improvements  as  the  lessee  might  think  proper  to  make. 
The  duration  of  the  lease  was  fixed  at  twelve  years.  The  interest  of  the  lessee 
in  the  lease  was  sold  under  execution,  and  was  purchased  by  John  Kxnnard, 
under  whom  the  defendants  hold. 

Wall  dnd  Parham  having  failed  to  pay  the  pldntiff,  and  Kinnard  apprehend- 
ing difficulties  in  case  of  a  sale  under  his  mortgage,  the  following  agreement 
was  entered  into  between  them :  *<  I  hereby  agree  not  to  disturb  John  Kinnard 
in  the  possession  and  enjoyment  of  the  lot  of  ground  and  the  house  thereon, 
which  lease  he  acquired  from  William  S»  Parham,  as  long  as  said  lease  contin- 
ues, that  is  to  say,  a  lease  bearing  date  the  24th  day  of  March,  1840,  and 
which  is  to  expire  on  the  24th  March,  1852 ;  provided  that  the  additional  im- 
provement made  on  a  part  of  said  lot  by  T.  M.  Jackson,  and  now  in  his  oc- 
cupancy, shall  be  considered  as  the  property  of  said  T.  M.  Jackson.  July  5th, 
1844.    Milliken*s  Bend.  (Signed)  H.  P.  Moranct." 

*^And  the  above  agreement  is  made  by  said  Morancy  of  his  free  will,  and 
without  any  compensation  to  him  made  by  said  Kinnard. 

Witness,  R.  Garland.  (Signed)  H.  P.  Moranct." 

This  is  a  lawful  contract,  entered  into  for  a  consideration  which  is  proved  to 
be  real,  and  which  the  plaintiff  deemed  sufficient  at  the  time.  The  ground 
taken  by  the  plaintiff  that,  it  must  be  construed  as  extending  to,  and  affecting 
only,  the  rights  and  claims  of  the  plaintiff  then  in  existence,  is  not  tenable.  As 
a  mortgagee,  the  only  way  in  which  the  plaintiff  could  disturb  Kinnard  in  his 
possession,  was  by  causing  the  land  to  be  sold.  The  large  amount  due  him  on 
it,  made  it  certain  that  he  would  become  the  purchaser,  and  this  agreement 
was  intended  to  have  effect  after  he  resumed  the  title.  All  contracts  must  be 
understood  in  the  sense  in  which  they  have  some  effect,  rather  than  in  that  in 
which  they  have  none.  The  construction  contended  for  by  the  plaintiff  wonkl 
leave  this  agreement  without  any  effect  whatever. 

The  lease  could  be  transfen-ed,  and  the  defendants  may  avail  themselves  of 
the  contract  entered  into  by  the  plaintiff.  There  doing  so  is  a  sufficient  accept- 
ance of  it.  It  is  alleged  that  John  Kinnard  violated  the  condition  of  this  con- 
tract, by  making  to  the  defendant  a  lease  of  all  the  lot  and  improvements,  with- 
out reserving  the  portion  occupied  by  T,  M,  Jackson,  We  do  not  thus  under- 
stand the  lease ;  and  as  it  is  proved  that  Jackson  is  in  the  undisturbed  posses- 
sion of  the  ground  and  improvements  reserved  to  him,  we  are  satisfied  that  this 
contract  has  been  executed  in  good  faith.  Judgment  ajirmed. 
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FoxwoBTH  et  al.,  Executors  v.  Bukckhalteb. 

It  is  not  eMential  to  the  validity  of  a  aeqneiitratioii  bond,  that  it  should  be  execated  befiire 
the  dark  of  the  coart  in  which  the  action  is  pending,  or  any  other  public  officer. 

iPC^iMr*  thn  anrAty  in  a  seqoestr  ation  bond  removes  beyond  the  jarisdiction  of  the  court,  the 
execution  of  another  hond  with  »■  surety  residing  within  its  juri«diction,  will  be  sufficient. 
C.  C.  3012. 

Separate  actions  may  be  carried  on  against  the  same  defendant,  by  the  same  plaintiff,  for  the 
same  debt,  where  in  one  a  judgment  is  prayed  ibr  against  him  as  an  absentee  and  his  pro- 
perty is  attempted  to  be  reached  by  attachment,  and  the  object  of  the  other  is  to  annul  the 
sale  of  the  same  property,  for  the  purpose  of  subjecting  it  to  his  claim. 

Where  two  actions  are  pending  between  the  same  parties  for  the  same  cause,  the  defendant, 
in  case  of  their  inconsistency,  can  only  require  that  the  plaintiff  ahould  elect  which  of  the 
two  he  will  prcM^ed  with.  If  one  of  the  two  be  dismissed  before  any  exception  to  their 
inconsistency,  it  is  enough. 

APPEAL  from  the  District  Court  of  WashingtoD,  Burk,  J.    Hatsey,  for  the 
appellaDts,  cited  C.  P.  276.     1  Rob!  45.    /.  R.  Jones  and  ChUdresst  for 
the  defendant.    The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiffs  have  appealed  from  a  judgment  dissolving  a  se- 
questration, on  exceptions  pleaded  by  the  defendant  that  the  writ  improvidently 
issued,  the  court  being  without  jurisdiction  of  the  cause,  and  that  the  surety 
on  the  bond  was  not  such  as  the  law  requires.  The  facts  are  that,  in  July, 
1845,  Alexander  Graham  and  Samuel  Foxwortk  instituted  a  suit  by  attach- 
ment against  Daniel  BurcJchalter,  a  non-resident,  and  caused  several  elaves  in  the 
possession  of  the  present  defendant,  Henry  T.  Burckhaliert  to  be  seized  under 
the  writ  which  issued  in  that  proceeding.  They  alleged  that  they  were  credit- 
ors of  the  absentee  by  a  judgment  rendered  against  him  in  the  State  of  Mis- 
/  sissippi,  in  favor  of  Stephen  M.  Foxworlh,  of  which  they  were  the  owners. 
The  attachment  was  dissolved,  on  the  19th  of  November,  1845 ;  on  the  same 
day  an  appeal  was  taken,  and  the  judgment  of  the  District  Court  was  affirmed 
by  us  in  April  last.  2  Ann.  Rep.,  p.  415.  In  June,  1846,  while  the  appeal  in 
the  attachment  suit  was  pending,  Elizabeth  Foxworth  and  Samuel  Y,  Foxworth^ 
in  their  capacity  of  executors  of  Stephen  M.  Foxworth  deceased,  instituted  the 
present  action  against  the  defendant,  Henry  T.  Burckhalter.  Their  claim  is 
founded  upon  the  same  judgment  claimed  by  Qrdham^  and  one  of  the  present 
plaintiffs,  in  the  attachment  suit.  They  allege  that,  they  have  caused  the 
judgment  to  be  duly  registered,  and  to  be  declared  executory  in  this  State; 
that  the  defendant  has  in  his  possession  several  slaves  belonging  to  the  judg- 
ment debtor,  Daniel  Burckhalter^  which  he  holds  under  a  sale  which  they 
allege  to  be  simulated  and  fraudulent.  They  pray  that  the  sale  be  annulled, 
and  that  the  slaves  be  subjected  to  the  judgment  obtained  by  the  deceased, 
whose  estate  they  represent,  and  for  a  sequestration  of  the  slaves  pending  the 
suit.  To  this  action  the  defendant  pleaded  as  exceptions :  1st.  That  the  court 
waa  without  jurisdiction,  and  could  grant  no  sequestration  or  further  order  in 
the  cause,  because  an  appeal  had  been  taken  from  a  judgment  previously  ren- 
dered upon  the  same  matters  involved  in  this  controversy,  which  appeal  was 
still  pending  when  this  action  was  commenced.  2d.  That  there  was  no  legal 
Mirety  on  the  bond,  the  surety  haying  left  the  jurisdiction  of  the  court. 
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FoxvvoRTH  The  judge  considered  that  the  law  required  in  such  cases  a  judicial  bond  to 

BuRCKHALTKK.  ^®  fumislied,  executed  before  the  clerk  or  other  competent  authority ;  and  the 
bond  furnished  by  the  plaintifis,  being  under  private  signature,  the  sequestration 
was  dissolved.   ' 

The  judge,  in  our  opinion,  erred,  in  sustaining  the  exceptions  filed  by  the 
defendant.  We  are  aware  of  no  law  which  requires  sequestration  bdnds  to  bo 
executed  before  the  clerk,  or  other  public  officer.  The  objection  presented  in 
the  exception  that  the  surety  on  the  bond  first  furnished  had  left  the  jurisdiction 
of  the  court,  was  removed  by  the  plaintiffs'  furnishing  an  additiunal  bond,  with 
a  surety  residing  within  the  jurisdiction  of  the  court,  whose  solvency  is  not 
questioned.     C.  C.  art.  3012. 

Although  the  plaintiffs  in  both  suits  may  be  considered  to  be  the  same,  still 
the  plea  of  the  pendency  of  another  action  cannot,  in  our  opinion,  be  maintain- 
ed. The  plaintiffs  had  two  rights  of  action  which  were  not  exclusive  of  each 
other,  and  which  they  could  maintain  at  the  same  time.  In  the  one,  they 
sought  ajudgment  against  the  absent  defendant,  and  to  reach  his  property  by 
an  attachment ;  in  the  other,  they  seek  to  annul  a  sale  of  the  same  property,  for 
the  purpose  of  subjecting  it  to  their  claim.  But  if  it  be  conceded  that  the  two 
demands  were  inconsistent,  the  defendant  could  at  most  have  claimed  that  the 
plaintiffs*  should  elect  which  action  they  would  pursue.  C.  P.  art.  152.  7 
Mart.  N.  S.  404.  5  La.  440.  Prior  to  the  filing  of  the  exception,  the  first  suit 
had  been  finally  dismissed,  and  but  one  demand  was  pending.  There  was, 
therefore,  no  longer  an  existing  ground  for  the  plea  of  the  pendency  of  another 
suit,  and  the  Alternative  of  a  choice  of  the  action  to  be  pursued  could  not  be 
presented.  The  plaintiffs  are  in  na  worse  position  in  consequence  of  the 
unfavorable  termination  ef  their  first  suit,  than  if  that  suit  were  still  pending ; 
and,  in  the  latter  event,  it  is  clear  that  they  could  elect  which  of  the  actions  to 
proceed  with,  if  the  two  were  deemed  inconsistent. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
that  the  exceptions  pleaded  by  the  defendant  be  overruled,  and  that  the  cause  be 
remanded  to  be  proceeded  with  according  to  law ;  the  appellee  paying  the  costs 
of  this  appeal. 


Blackly  et  al.  t;.  Matlock  et  al. 

Where  third  persons  interveDO  in  an  action  by  attachment,  basmg  theur  claim  to  the  proper* 
ty  attached  upon  a  contract  of  consignment  which  presapposes  the  existence  of  a  debt, 
proof  of  tlie  debt  is  essential  to  entitle  them  to  recover. 

A  party  mast  be  held  to  the  material  and  substantive  aUegations  of  his  petition  ;  nor  will  ho 
be  permitted  to  derive  any  advantage  from  their  contradiction  or  obscurity. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Btichanan^  J. 
The  plaintiffs  sued  the  defendants  on  a  promissory  note  for  $2,240,  and 
attached,  at  New  Orleans,  on  the  16  February,  1846,  as  defendants'  property, 
two  flat  boats,  with  their  cargoes  of  pork  and  beef.  IVhite,  Warner  Sf  Co. 
intervened,  alleging :  That  the  defendants  were  indebted  to  them  in  or  near  the 
sum  of  $26,000,  for  acceptances  of  their  drafts,  for  letters  of  credit  given  to 
them,  and  for  debts  of  defendants'  which  they,  the  intervenors,   had  become 
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liable  for,  or  had  paid ;  that  the  pork  and  beef  had  been  shipped  by  plaintiflsto 
New  Orleans,  to  be  there  re-shipped  to  Philadelphia  by  petitioners,  or  by  their 
agents,  for  account  of  interveners,  in  pursuance  of  previous  arrangements  with 
defendants;  and  that,  on  the  13th  of  February,  1846,  the  intervenors,  through 
one  of  their  firm  then  in  New  Orleans,  received  from  defendants  a  bill  of  lading 
for  said  pork  and  beef,  which,  when  sold,  was  to  be  placed  to  their  account  with 
interveners  upon  their  aeceptanccs,  and  for  the  amount  of  defendants*  debts 
paid,  or  assumed  by,  said  interveners  ;  that  said  bill  was  assigned  to  the  order  of 
Joseph  H.  White,  one  of  the  interveners*  firm,  and  by  said  assignment  the  latter 
became  the  bond  fide  owners  of  the  cargoes  of  the  two  boats,  or  sufficiently 
so  to  entitle  them  to  a  privilege  by  preference  over  all  other  creditors  of  de- 
fendants ;  that  all  said  acceptances  for  defendants,  and  their  indebtedness  to 
plaintiffs,  took  place  previous  to  the  attachment  of  said  property,  and  that  the 
shipment  was  intended  as  part  payment  of  the  same  ;  that,  after  deducting  the 
value  of  said  pork  and  beef,  defendants  will  still  be  indebted  to  intervenors 
nearly  $10,000.  The  intervenors  pray  for  judgment  against  the  defendants, 
for  such  an  amount  as  may  seem  to  be  due  ;  that  the  two  flat  boats,  with  their 
cargoes,  may  be  adjudged  to  belong  to  them ;  and  that  they  may  have  privilege, 
by  preference  over  plaintiffs  and  all  other  creditors,  for  the  amount  of  their 
acceptances,  and  of  the  indebtedness  of  defendants  to  them  by  reason  of  the 
payment  of  the  debts  of  defendants,  and  of  the  possession  by  the  latter  of  let- 
ters of  credit  upon  intervenors  for  $20,000,  and  other  causes  to  be  shown  at  the 
time  of  the  trial;  and  for  general  relief,  &c."  The  plaintiffs  answered  the 
intervention,  by  denying  generally  all  the  allegations  contained  in  it.  They  also 
denied  that  the  intervenors  have  any  privilege  or  preference  over  other  credi- 
tors on  the  property  seized,  or  that  they  are  owners  of  said  goods  or  cargoes  as 
alleged.  On  these  pleadings,  and  on  the  evidence  stated  in  the  opinions  infrd, 
judgment  was  rendered  for  the  plaintiffs  against  the  defendants  for  the  amount 
claimed,  with  a  privilege  on  the  property  attached,  and  the  intervention  was 
dismissed.     The  intervenors  alone  appealed. 

i.  A*  JtwetU  for  the  plaintiffs.  The  first  question  that  presents  itself,  under 
the  peculiar  circumstances  of  this  case,  is,  whether  it  can  be  considered  as 
coming  under  the  general  principles  of  the  law  of  affreightment  at  all.  The 
intervenors  do  not  occupy  the  position  of  holders  of  a  bill  of  lading.  A  bill  of 
lading  is  a  contract  for  the  conveyance  of  cargo,  and  the  master  signs  it  as  agent 
for  the  owners  of  the  vessel,  and  by  such  bill  of  lading  the  master  engages,  as 
a  common  carrier,  to  transport  the  goods  to  their  destination.  3  Kent*s  Com. 
207,  third  edition.  Now  it  is  clear  that,  to  every  contract  there  must  be  two 
parties.  To  the  contract  of  affreightment,  evidenced  by  a  bill  of  lading,  the 
parties  are:  1st,  the  owner  of  the  merchandize  carried;  2d,  the  carrier.  But 
if  both  these  characters  are  united  in  the  same  person,  as  in  the  present  case, 
the  mere  formality  of  a  bill  of  lading  being  made  and  signed  by  the  captain  of 
the  vessel,  does  not  create  a  contract  in  a  legal  sense.  For,  as  already  stated, 
the  master  of  a  vessel  signs  the  bill  of  lading  merely  as  the  agent  and  repre- 
sentative of  the  owner  of  the  vessel ;  but  if  that  owner,  as  in  this  case,  be  no 
other  person  than  the  shipper  himself,  where  is  that  concun*ence  of  two 
minds — ^that  aggregatio  mentium — spoken  of  in  the  case  of  Beal  v.  Kiemanf 
in  6  La.  407,  415.  The  intervenors  do  not  hold  a  legal  bill  of  lading.  The 
only  foundation  of  the  interveners'  claim  thus  failing,  their  claim  itself  must 
fail.  The  endorsement  upon  the  bill  of  lading  is  evidently  nothing  but  an  order 
upon  a  servant  or  agent,  which  of  itself  constituted  no  delivery  in  law,  but  only 
gave  the  intervenors  a  right  to  require  the  delivery  from  the  said  agent  or  ser- 
vant. There  is  no  proof  of  the  acceptance  of  said  order.  Such  acceptance 
is  necessary  to  complete  a  delivery,  and  to  put  personal  property  beyond  the 
reach  of  an  attaching  creditor.  C.  C.  arts.  2*243,  1916,  1917.  A  mere  order 
is  not  a  delivery.     4  Mart.  20.    5  Mart.  24. 


Black  LET 

V, 

Matlock. 
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We  ha?e  seen  that  the  intervenors  rests  their  claim  for  a  privilege,  upon  an 
instrument  which  they  call  a  bill  of  lading.  The  law  on  the  subject  is  to  be 
found  in  Bullard  &  Curry,  165.  Let  it  be  remembered  that  privileges  cannot 
be  extended  beyond  the  letter  of  the  law ;  that  they  are  slricti  juris.  C.  C. 
art.  3152.  17  La.  443.  1  Rob.  42.  No  creditor  is  entitled  to  a  privilege  un- 
less he  possess  the  particular  documents,  or  is  invested  with  the  certain  charac- 
ter and  capacity,  required  by  law.  Now,  the  instrument  upon  which  interve- 
ners claim  a  privilege  is  not  a  bill  of  lading  in  contemplation  of  law;  and  the 
interveners,  in  possession  of  it,  can  no  more  enjoy  through  it  the  extraordi- 
nary right  called  a  privilege,  than  if  they  were  in  possession  of  a  mere  naked 
order  by  Wm,  L.  Matlock  Sf  Cb.,on  their  agent,  Captain  McReady^  to  deliver  the 
cargo  in  question  to  Wkile^  Warner  4*  Co.  This  view  of  the  case,  if  adjudged  to 
be  sound,  settles  the  question,  and  authorizes  a  confirmation  of  the  judgment 
appealed  from. 

But,  even  supposing  this  difficulty  out  of  the  way  of  the  intervenors,  there  is 
still  another  objection  to  their  claim.  It  is  clear  that  they  were  bound  to  es- 
tablish the  exact  balance  of  account  between  themselves  and  defendants,  in 
order  to  ascertain  the  extent  of  their  superior  right  as  holders  of  a  bill  of  lading 
over  the  attaching  creditors.  Intervenors  are  considered  as  plaintiffs,  and  they 
must  make  out  a  complete  case.  C.  P.  art.  392.  They  are  held  to  the  same 
certainty  and  completeness  of  proof  with  the  original  plaintiff.  This  has  not 
been  done  by  While,  Warner  Sf  Co. 

Why  has  not  this  been  done  ?  If  they  are  creditors  of  Wm.  L.  Matlock  4* 
Co.,  why  have  they  not  proved  to  what  amount  they  are  creditors  ?  Their 
inaction  in  this  respect  leaves  the  way  open  to  the  presumption  that,  a  com- 
plete presentation  of  their  transactions  with  Matlock  S^  Co.  would  be  unfavor- 
able to  their  pretensions  in  this  suit.  The  plaintiffs  in  intervention  have  not 
made  out  their  case.  They  have  not  established  a  definite  claim  against  the 
defendants.  They  cannot  invoke  the  action  of  a  court  of  jnstice  in  their  be- 
half. They  have  not  proved  the  amount  for  which  they  would  have  judgment. 
No  original  plaintiff  could  ever  get  a  judgment  on  suck  pleadings  and  tesU-' 
many ;  nor  can  an  inlervenor  succeed  where  an  original  plaintiff  would  fail. 

But,  supposing  all  of  these  material  objections  removed,  there  are  still  other 
reasons  why  the  intervenors*  claim  should  be  rejected,  and  the  judgment  of  the 
court  a  qua  sustained.  In  their  petition  in  intervention,  White^  Warner  Sf 
Co.  claim,  by  virtue  of  the  assignment  of  the  so  called  bill  of  lading,  to  be 
owners  of  the  property  attached,  or  sufficiently  so  to  entitle  them  to  a  privilege 
by  preference  over  all  other  creditors.  How  a  creditor  can  become  sufficienUy 
owner  of  a  thing,  to  have  a  privilege  upon  it,  since  ownership,  according  to  C« 
C.  art.  3244,  is  one  of  the  means  of  extinguishing  privileges,  remains  for  the 
intervenors  to  show.  I  shall  endeavor  to  prove  that  the  intervenors  were  never 
owners  of  the  property  attached,  and  that  they  never  had  a  privilege 
upon  it. 

Placing  out  of  view,  for  a  moment,  the  cargo  attached,  and  considering  only 
the  right  of  the  intervenors  to  the  flat-boats.  I  find  that  the  endorsement  upon 
the  bill  of  lading  purports  to  transfer  only  the  freight  or  cargo  in  the  boats ; 
nothing  is  said  about  the  boats  themselves.  Now,  the  boats  as  well  as  the 
cargo,  were  attached,  as  the  property  of  Wm.  L.  Matlock  Sf  Co. 
The  endorsement  therefore,  does  not  convey  to  H^hite,  Warner  4*  Co.  any 
right  to,  or  over,  the  boats.  Moreover  the  privilege  contended  for,  does  not  ex« 
tend  to  the  vessel  in  which  goods  are  transported.  It  is  expressly  confined  to 
the  goods.  C.  C.  art.  3214.  Bullard  and  Curry,  165.  Zacharie  y.  Beirne,  6  La. 
402.  There  can  then  be  no  doubt  at  all  of  the  appellees*  right  to  a  judgment 
for  the  value  of  the  said  flat  boats. 

I  now  come  to  the  subject  of  the  attachment  of  the  cargo  in  question,  and 
maintain,  in  the  first  place,  that  White,  Warner  Sf  Co.  never  were  the  owners  of 
it.  It  was  seized  in  the  hands  of  **  Captain  McCready,  who  brought  it  to  the 
place  where  it  was  seized,"  says  the  petition  of  intervention.  It  was  seized  in  the 
hands  of  defendants'  agent,  and  was  thus  legally  in  the  possession  of  defendants 
themselves*  6  Rob.  169.  Wilson  v.  Smiths,  12  La  .376.  The  cargo  was  **  to  be  sold 
on  commission"  by  White,  Warner  4*  Co.  The  testimony  clearly  shows  the 
intention  with  which  the  bill  of  lading  was  assigned.  It  was  not  to  transfer  any 
ownership ;  it  was  merely  intended  to  give  tu  White,  Warner  Sf  Cb.,«  right  to 
take  possession  of  the  property,  to  enable  them  to  sell  it,  and,  having  deducted 
their  commissions,  to  account  lor  the  balance  of  the  proceeds,  to  Matlock  4*  Co. 


NEW  ORLEANS,  APRIL,  1848.  369 


Matlock. 


This  ConcludioD  is  wamiiited,  not  only  by  the  testimony  introdoced,  bot  also  by  Blackly 
the  petition  of  intervention  itself,  in  which  the  intenrenors  expressly  allege  that  ^,Jl\ 
said  cargo*  when  sold,  Was  to  be  placed  to  the  account  of  ]Vm.  L,  Matlock  Sf  Co. 
with  Whiles  Warner  Sf  Co,  upon  their  acceptances.  The  bill  of  lading  had  been 
assigned  for  that  purpose,  and  no  other :  such  purpose  may  be  proved,  and  it 
will  govern  in  any  interpretation  of  the  instrument.  Walter  v.  Ross,  2  Washing- 
ton, C.  C.  Rep.  290.  8  Pick.  Rep.  107,362.  16  Ibid.  476.  It  is  then  be- 
yond  all  dispute,  that  the  claim  of  While,  Warner  Sf  Co.  to  be  adjudged  owners 
of  the  cargo  attached,  has  no  basis  to  rest  upon.  It  is  not  authorised  by  the 
proof;  moreover,  the  ownership  is  claimed  by  them  only  in  the  alternative* 
In  truth  and  fact,  Wm.  L.  Matlock  Sf  Co,  were  owners  of  the  property. 

I  proceed  now,  in  the  second  place,  to  consider  the  claim  set  up  by  the  inter- 
venors,  to  a  privilege  on  the  cargo  attached.  This  claim  is  utterly  inconsistent 
with  their  claim  of  ownership.  It  is  also  utterly  inconsistent  with  defendants' 
denial  of  ownership.  For,  if  defendants  be  not  owners  of  the  property 
attached,  who  are  its  owners,  unless  it  be  White,  Warner  6f  Co.  7  bat  the  testi* 
mony  shows  the  contrary ;  and  if  owners,  what  becomes  of  their  claim  for  a 
privilege  ?  It  is  submitted  that  there  is  some  confusion,  inconsistency  and 
duplicity  in  the  interveners*  and  defendants'  pleadings.  If  not  impossible,  it 
is  certainly  difficult  to  reconcile  the  discordant  parts  with  each  other,  and  some 
very  imfMirtant  allegations,  while  they  are  incompatible  with  each  other, 
are  absolutely  unsustained  by  any  legal  proof  whatever.  This  claim  has 
nevertheless  been  preferred,  and  its  validity  must  be  examined.  Let  it  be 
remembered,  the  interveners  do  not  allege  that  they  are  **  consignees,** 
**  factors,*'  or  **  commission  agents ; "  they  do  not  make  use  of  the  term, 
*^  advances."  None  of  these  expressions  are  to  be  found  in  the  petition  of 
intervention.  The  interveners  do  not  allege  that  they  had  "  received  "  the 
cargo,  nor  that  they  had  received  an  **  invoice  **  of  it,  or  a  letter  of  advice,  previ- 
ous to  the  attachment!  or  at  any  time.  They  do  not  thus  seek  to  bring  themselves 
precisely  Within  the  terms  of  the  law,  as  found  in  Bullard  and  Curry,  165. 
They  claim  merely  as  assignees  of  a  bill  of  lading.  Now  it  is  respectfully 
maintained  that,  although  creditors  of  the  consignor,  (if  under  the  circumstances 
of  this  case,  and  particularly  the  incompleteness  of  their  proofs,  they  should 
be  deemed  such,)  yet  they  are  not  entitled  to  a  privilege  on  the  goods  identified 
by  the  bill  of  lading,  if  those  goods  were  not  origirtally  consigned  to  the  claimants 
themselves  of  said  privilege.  This  proposition  has  been  established  by  one  of 
the  highest  tribunals,  and  I  shall  presently  show  that  the  authority  and  the 
reasons  for  it  are  directly  in  point.  According  to  this  authority,  an  assign ment 
of  a  bill  of  lading  vests  in  an  assignee  merely  the  right  to  take  possession  of 
the  goods  therein  mentioned,  to  sell  them,  and  to  account  for  their  proceeds  to 
the  owner  of  the  same,  after  the  assignees'  commissions  have  been  deducted. 
Such  an  assignment  does  not  confer  aprivilege  upon  the  assignee.  He  is  made, 
only  BO  far  a  consignee  of  the  goods,  as  to  authorize  him  to  act  about  them  as 
agent  for  their  owner;  as  the  law  expressly  says,  he  is  a  ''  mandatary  *'  of  the 
consignor ;  he  has  no  privilege. 

It  is  well  known,  that  a  creditor  claiming  a  privilege,  must,  before  he  can  be 
adjudged  entitled  to  it,  bring  himself  precisely  within  the  terms  of  the  law  allow- 
ing privileges ;  they  can  be  claimed  for  those  debts  only,  to  which  they  are 
expressly  granted  by  the  Code,  art.  3152.  They  cannot  be  extended  by  analogy, 
implication,  or  construction.  They  are  stricti  juris,  i7  La.  443.  1  Rob.  22. 
To  entitle  a  consignee,  commission  agent,  or  factor,  to  the  privilege  contended 
for  by  the  interveners,  three  conditions  are  by  law  indispeusibly  necessary; 
if  either  condition  be  absent  the  privilege  does  not  exist.  Firsts  a  balance  must 
be  due  the  consignee,  commission  agent,  or  factor,  for  general  advances ;  and 
secondly,  the  goods,  or  an  invoice,  or  a  bill  of  lading  of  them  must  have  been 
received  by  the  consignee,  commission  agent,  or  factor,  previonsly  to  the  attach- 
ment ;  and  thirdly,  the  goods  must  be  consigned  to  him — a  lui  ezpcdices — who 
claims  the  privilege.     Bullard  and  Curry,  165.     C.  C.  art.,  3214. 

Now,  the  interveners  have  not  had  the  precaution  to  place  themselves  within 
the  last  enumerated  condition.  They  claim  a  certain  privilege,  accorded  by  law 
in  certain  enumerated  conditions,  without  having  complied  with  the  require- 
ments of  the  law  on  the  subject  of  privilege.  The  goods  were  consigned  not 
to  the  interveners,  but  to  Wm.  L.  Matlock  ^'  Co. 

The  point  in  question,  has  never  been  made  before  any  of  the  courts  of  this 
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State,  BO  far  as  the  Reports  ioforin  us.  In  all  the  cases  which  I  have  examined, 
in  which  a  privilege  like  that  contended  for  has  been  claimed,  the  claimant 
has  been  the  original  consignee  of  the  merchandize.  But  the  question  has  been 
raised  and  settled  in  France,  by  the  Court  of  Cassation,  in  an  interpretation  of 
art.  93,  of  the  french  Code  of  Commerce,  which  article  is  substantially,  and 
indeed,  almost  word  for  word,  like  art.  3214,  of  our  Civil  Code.  It  is  to  be 
remarked  that,  art.  3214  has  been  amended  by  the  act  of  February  17th,  1841 « 
found  in  Bullard  and  Carry,  165.  But  the  amending  act  does  not  change  the 
essential  condition  found  in  art.  3214,  corresponding  to  the  condition  in  art.  93 
of  the  Code  of  Commerce,  to  wit:  that  the  merchandize  on  which  the  privi- 
lege  is  claimed,  must  be  originally  consigned  to  the  very  person  vrho  dtAvoB 
it;  that  condition  is  found  in  art.  3214,  in  art.  93  of  the  Code  of  Commerce, 
and  in  the  law  of  February  17th,  1841. 

I  here  transcribe  art.  93,  of  the  Code  of  Commerce : 

**  Tout  commissionaire  qui  a  feit  des  avances  sur  des  marchandises  d  lui 
expidiees  d'un  autre  place  pour  ^tre  vendues  pour  le  compte  d'un  commettant 
a  privilege  pour  le  remboursement  de  ses  avances,  int^r^ts,  et  frais,  sur  la 
yalear  des  marchandises,  si  ellessont  ^  sa  disposition,  dans  ses  magasins,  dans 
un  dep6t  public,  ou  si,  avant  qu'  elles  soient  arriv6es,  il  pent  constater  par  uq 
connaissement,  ou  par  une  lettre  de  voiture,  Fexpedition  qui  lui  en  a  6t6 
faite."  Now,  a  question  arose  in  France,  in  1824,  on  the  point  which  I  make 
before  this  court.  As  article  ^214  of  the  Civil  Code  is  taken  expressly  from 
article  93  of  the  Code  of  Commerce,  any  interpretation  of  this  latter  by  the 
highest  tribunal  in  France,  will,  it  is  respectfully  urged,  receive  great  considera- 
tion from  this  court.  The  case  is  to  be  found  in  the  decisions  of  the  Court  of 
Cassation  for  July  28th,  1826,  and  it  seems  to  me  to  be  completely  decisive  of 
the  question.  The  principle  established,  is  as  follows:  **  If  the  assignment  of  a 
bill  of  lading,  by  means  of  an  order,  gives  to  the  bearer  the  right  to  pursue  the 
sale  of  the  merchandize,  it  does  not  confer  upon  him  any  privilege  upon  this 
same  merchandize,  when  it  has  not  been  consigned  to  /tim,  himself.  Articles 
73,  95,  and  281. 

**  The  house  of  Leseigneur  4*  CO'  o^  Havre,  proposed  to  the  house  of 
Brindeau  Sf  Co.  at  Paris,  to  accept  bills  drawn  by  a  gentleman  of  CallieuXt 
and  they  gave  as  guarantee,  a  bill  of  lading,  evidencing  a  cargo  of  sixty-seven 
barrels  of  suear  not  yet  arrived.  The  house  of  Brindeau  4r  (^'  accepted  the 
bills.  The  house  of  Leseigneur  failed.  The  ship  arrived  at  Havre,  and 
Messrs*  Martin,  Fouche  S^Son,  by  virtue  of  the  aforesaid  bill  of  lading  which 
had  been  forwarded  to  them,  took  possession  of  the  sixty-seven  barrels  of 
sugar.  The  syndics  of  the  bankrupt  Leseigneur,  enjoined  Martin,  Fouche  §rSon9 
fi'om  disposing  of  the  sugars.  There  was  an  application  by  Martin^  Fouche 
Sr  Son,  in  the  name  of  the  house  of  Brindeau  S^  Co.  oi  Paris,  (whose  agents 
Martin,  Fouche  Sr  Son  were,)  to  dissolve  the  injunction.  There  was  judgment 
by  the  TribunaFof  Commerce  of  Havre,  rejecting  said  application,  and  declaring 
null  and  of  no  effect,  the  assignment  of  the  bill  of  lading.  From  this  judgment 
there  was  an  appeal  to  the  court  at  Rouen. 

The  decree  of  the  court  at  Rouen  was  in  these  terms  :• 

**  Considering  that  privileges  cannot  be  extended ;  that  this,  claimed  by  the 
house  of  Brindeau  Sf  Co.  reposes  on  no  text  of  the  law.  That  they  are  not 
commission  agents,  having  privilege  in  the  sense  of  the  article  93,  since  the- 
merchandize  was  not  consigned  to  them  at  Paris ;  that  the  bill  of  lading  even* 
directs  that  it  is  to  be  delivered  to  the  house  of  Leseigneur  at  Havre ;  thsLt  80» 
the  consignment  not  having  been  made  by  the  house  of  Leseigneur  Sr  Co,  to- 
Brindeau  4*  Co.,  these  latter  cannot  claim  a  privilege,  in  virtue  of  toe  bill  of 
lading,  of  which  they  are  bearers.  That  indeed,  according  to  article  281,  a  bill 
of  lading  may  be  to  order  and  negotiated,  but  that  the  negotiation  of  a  bill  of 
lading  cannot,  more  than  that  of  an  effect  of  commerce,  give  aprimUge  to  hint 
who  is  in  possession  of  it.  That  the  bearer  of  a  bill  of  lading  which  has  been 
assigned  to  him  by  means  of  an  order,  is  nothing  but  the  minaatary  of  the  pro* 
prietor  of  the  merchandize.  That  the  article  93,  indeed  accords  to  him  the 
right  to  sell  it  on  account  of  the  consignor,  but  he  has  not  a  privilege,  except  in 
so  far  as  this  consignor  has  made  to  the  mandatary  himself,  the  consignment  of 
the  objects  enumerated  in  the  bill  of  lading  which  has  been  addressed  or  nego* 
tiated  to  this  latter."     From  this  decree,  Brindeau  Sf  Co.  appealed. 

The  Court  of  Cassation  affirmed  the  principles  decided  by  the  couit  of  RoueiH 
as  follows ; 
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**  Attenda  que,  dans  lecobconra  des  creanciers,  od  ne  peut  admettre  de  pri-      Blicklt 
▼ilege  qae  lora  qa'  il  est  6tabli  par  la  ioi ;  qae  si  Tarticle  281  dn  Code  de  Com*      ^    'v 
merce   dispose  que  le  connaissement  peat  ^tre  k  ordre,  ou  au   portear,  il  ^ 

n'eo  r^sulte  pasqa'il  coof6re  aa  portear  an  privilege  sur  les  marchandises  men-* 
tionn^es  od  ce  coonaissement ;  que  sa  remise  eutre  ses  maius  Tautorise  seule* 
ment  k  poursuivre  la  veate  de  ces  marchandises,  s'il  est  n6cessaire  ;  qae  Particle 
93  da  Code  de  Commerce,  par  exception  aux  regies  g6n6rales,  6tablit  bien  un 
privilege,  mais  il  ne  concerne  que  le  commissionaire  qui  a  fait  des  avances  sur  la 
marchandise  a  lui  expediee  d'un  autre  place,  pour  6tre  vendue  au  compte  du 
commettant,  et  encore  faut-il  qu'elle  soit  k  la  disposition  de  ce  commissionaire, 
dans  ses  magasins,  ou  dans  un  d6pdt  public,  ou  queP  expedition  ltd  en  ait  ite  faite^ 
ce  qui  ne  se  rencontre  point  dans  la  cause ;  d*oi^  r68u]te  que  Tarr^t  attaqu6,  en  re- 
fusant  le  privilege  par  eux  reclame,  loin  de  contrevenir  aux  lois,  n*a  fait  que  s^y 
conformer." 

I  rely  wiUi  confidence  upon  this  decision,  and  the  general  principles  and 
reasoning  which  sustain  it.  It  is  very  clear  that,  if  the  principle  here  contended 
for  be  not  recognised,  any  consignee  of  goods,  upon  which  an  attachment  has 
been  levied,  may,  by  assigning  the  bill  of  lading  of  the  goods  to  a  creditor  of  the 
owner,  and  ante-dating  the  endorsement,  though  such  has  not  been  done  in  the 
present  case,  completely  nullify  any  legal  attachment  whatever. 

C  A.  Jones^  for  the  appellants.  1.  The  property  attached  was  assigned  to 
the  intervenors  by  a  transfer  of  the  bill  of  lading,  three  days  previous  to  the 
attachment  by  plaintiffs.  The  property  was  seized  befored  it  arrived  in  New 
Orleans  by  the  sheriff  of  the  parish  of  Jefferson,  which  prevented  the  master 
from  delivering  his  cargoes.^  They  were  stopped  in  transitu.  It  is  clear  that^ 
after  the  seizing  of  the  bill'  of  lading,  the  right  of  Matlock  Sf  Co.  to  stop  the 
property  in  transitu^  ceased.  Their  creditors  could  not  have  a  greater  right 
than  they  themselves  possessed.  See  Stuhbs  v.  Lund^  7  Mass.  453.  llhly  v«  • 
Slubbt,  9  Mass.  65.  Walter  v.  Ross,  2  Washington  Cir.  C.  R.  283.  Sum- 
mervUl  v.  Elder,  1  Binney,  106.  Cunard  v.  Atlantic  Insurance  Company^  1 
Peters  S.  C.  R.  386.  Wood  v.  Roach,  2  Dall.  180.  Hartle  v.  Smith,  1  Bos. 
&  Pall.  563.  Abbott  on  Ship.  pp.  367  to  390.  2  Rob.  342.  Ryberg  v.  Smalls 
2  Wash.  Cir.  C.  R.  294,  403. 

2.  An  attachment  before  delivery,  cannot  defeat  or  destroy  the  rights  of  a 
consignee,  or  his  assigns,  for  value.  The  delivery  was  complete,  in  a  legal 
aense,  by  the  transfer  of  the  bill  of  lading,  and  would  be  so  even  if  the  bill 
Gonld  only  be  considered  as  a  mere  order.  Hollingswortk  v.  Napier,  3  Cames, 
162.      Whitehouse  v.  Frott,  12  East.  p.  14.    Abbott  on  Shipping,  375. 

3.  The  property  attached  was  shipped  to  intervenors  to  cover  large  advan- 
ces aod  acceptances.  They  are,  by  the  laws  of  Louisiana,  entitled  to  a  privi- 
lege upon  it;  they  have  received  a  bill  of  lading  and  letters  of  advice,  all  of 
which  are  npon  record ;  they  are  thus  brought  within  the  provisions  of  the  act 
of  February  17th,  1841,  amending  art.  3214  of  the  Civil  Code. 

4.  The  intervenors,  in  their  petition,  claim  the  boats  as  well  as  the  cargoes, 
bnt  bronght  no  proof  to  show  that  they  belonged  to  Matlock  4r  ^o*«  having 
found  that  were  owned  by  the  captain  (McReady),  who  brought  them  to  New 
Orleans. 

5.  It  was  impossible  for  the  intervenors  to  show  a  final  account  between 
themselves  and  defendants.  Their  bookkeeper,  Voight,  states  that,  at  the 
time  hiB  deposition  was  taken,  no  property  had  been  received.  The  interve- 
ners were  forced  to  take  out  commissions  immediately,  and  could  not  wait  for 
the  arrival  of  the  different  shipments.  The  court  will  at  once  see  the  difficul- 
ty under  which  they  labored.  If  any  importance  is  attached  to  this  objection, 
Ihey  are  prepared,  upon  a  new  trial,  to  show  an  exact  statement  of  their  affairs; 
their  loss  by  their  transaction  with  the  defendants  has  been  more  than  $10,000, 
after  crediting  them  with  every  shipment. 

6.  It  is  alleged  that  the  bill  of  lading  cannot  be  considered  as  such,  because  the 
consignor  and  consignee  are  the  same.  This  is  a  very  common  form  of  a  bill 
of  lading.  One  half  the  produce  shipped  to  New  Orleans,  has  no  further  pro- 
tection than  is  afforded  by  soch  bills.  It  is  a  form  recognized  by  all  the  works 
that  treat  upon  the  subject.  On  the  same  principle  a  bill  of  exchange,  or  note 
payable  to  the  order  of  the  drawer  or  maker,  would  not  be  recognized  as  a 
negotiable  instrument.  By  the  assignment  to  White,  Warner  Sf  Co.  this  bill 
was  clothed  with  all  the  formalities  necessary  to  a  contract. 

7.  The  exact  amount  of  Matlock  Sf  Cd's.  indebtedness  to  }Vhite,   Warner  6^ 
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Co.  iseleariy  made  out,  so  far  as  regards  the  acceptances.  But  io  addition  to 
this,  they  were  entitled  to  com  missions  for  selling  the  property  when  received; 
these  commissions  could  not  beset  forth  until  the  sale  of  the  property.  Their 
not  being  able  to  settle  this  part  of  the  case  cannot  interfere  witn  the  indebt* 
edness  already  shown  to  exist,  and  destroy  their  claim  upon  the  property. 
GrymtSy  on  the  same  side. 

In  this  case  the  judges  being  equally  divided  in  opinion,  the  judgment  of  the 
court  bebw,  under  art.  6d  of  the  constitution,  was  affirmed.  The  judges  de- 
livering their  opinions  separately. 

EusTis,  C.  J.  The  plaintiffs  attached,  as  the  property  of  the  defendants, 
two  flatboats,  with  their  cargoes  of  beef  and  pork,  for  a  debt  of  $3,240.  The 
attachment  was  levied  on  the  16th  of  February,  184G,  in  the  parish  of  Jefferson. 
IVhite,  Warner  S^Co,^  of  Philadelphia,  intervened,  and  claimed  the  beef  and 
pork  attached  as  the  holders  of  a  bill  of  lading,  which  came  to  their  hands 
previous  to  the  attuchment,  viz.  on  the  13th  February.  There  was  a  judg- 
ment for  the  plaintiflTs  against  tlie  interveners,  and  they  have  appealed. 

The  defendants,  who  were  the  shippers  and  owners  of  the  cargoes,  were 
also  the  owners  of  the  boats,  and  the  district  judge  considered  that  the  docu- 
ment under  which  the  interveners  claim,  though  in  point  of  form  a  bill  of 
lading  and  signed  by  the  masters  of  the  boats,  was  not,  under  the  commercial 
law,  a  bill  of  lading  possessing  the  privileges  and  effect  of  such  an  instrument, 
inasmuch  as  there  were  no  competent  parties  to  the  contract  of  affreightinentf 
•  the  captain  or  master  signing  it  a3  the  agent  or  representative  of  the  owner. 
But  to  this  it  is  to  be  observed,  that,  there  is  a  personal  contract,  between  the 
owner  who  ships  goods  on  board  of  his  vessel  and  the  captain,  by  the  bill  of 
Jading,  and  that  by  transfernng  the  bill  of  lading  the  owner  binds  himself,  and 
makes  the  contract  with  the  person  to  whom  it  is  assigned.  The  district  judge 
was  also  of  opinion  that,  the  ititervenors  had  not  established  their  debt  with 
proper  certainty,  and  that,  under  the  allegations  of  their  petition  of  interven- 
tion, their  right  to  hold  the  property  under  the  bill  of  lading  could  not  be 
supported. 

Had  we  this  case  before  us  on  the  question  of  property,  as  preaented  by  the 
bond  fide  possession  of  a  bill  of  lading  for  produce  on  transit  from  the  place  of 
shipment  to  that  of  its  destination,  we  then  should  have  to  determine  on  the 
right  of  the  creditor  to  interfere  with  and  break  an  ordinary  mercantile  trans- 
action, while  in  progress  towards  its  completion.  But  as  we  understand  the 
issues  which  the  interveners  have  thought  proper  to  set  their  claims  upon, 
their  right  to  hold  and  retain  the  property  attached  is  based  upon  a  debt  which 
they  undertook  to  establish,  and  of  which  evidence  was  adduced,  and  which 
was  due  before  the  trial  of  the  cause.  There  were  various  transactions  be- 
tween the  interveners  and  the  defendants,  and  other  shipments  made,  besides 
this,  of  western  produce,  which  was  sold  on  commission  by  the  intervenors  in 
Philadelphia.  We  have  no  clue  to  the  state  of  the  accounts  between  the  par- 
ties, and  non  constat  that  the  defendants  owe  the  intervenors,  theur  fectors,  a 
dollar.  In  the  issues  tendered  by  the  intervenors,  the  plaintifib  joined,  and 
under  tliem  the  testimony  adduced  was  taken  by  commission,  and  at  the  trial, 
though  the  bills  accepted  by  the  intervenors  were  long  since  over  due,  they 
were  not  produced,  and  no  evidence  of  their  payment  hy  the  intervenors  was 
given. 

Under  this  state  of  facts,  as  presented  by  the  intervenors  themselves,  we 
are  bound  to  pass  judgment.  Can  we  adjudge  this  case  solely  on  the  apparent 
lights  of  MliUe^  Mamer  4' Co.  under  their  bill  of  lading,  as  they  existed  on  *lhe 
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day  of  the  attachment,  or  on  their  rights  as  they  have  placed  them  before  us  Blackly 
on  the  trial  of  the  cause,  and  under  their  own  evidence?  We  do  not  under-  ifATrocK. 
stand  that  a  party  is  permitted  to  escape  from  the  consequences  of  his  own 
substantive  allegation,  made  in  his  pleadings,  even  if  it  should  defeat  his  right 
to  recover  absolutely.  The  right  of  property  whieh  the  interveners  claim  in 
this  shipment  is,  by  themselves,  based  upon  the  contract  of  consignment  or  of 
pledge,  which  presupposes  the  existence  of  a  debt ;  and,  if  that  debt  has  ceased 
to  exist,  what  becomes  of  their  right?  Suppose  the  property  itself  were  un- 
der the  control  of  the  court,  instead  of  being,  as  it  is,  repre;Bented  by  the  bond — 
we  should  not  be  at  liberty  to  give  it  to  the  intervenors,  under  the  evidence. 
Tbey  being  merchants,  and  their  insolvency  not  being  even  intimated,  end  the 
drafts  being  overdue,  it  is  obvious  that  they  have  been  paid,  but  not  by  the 
interveners,  or  they  could  have  produced  them.  The  interveners  are  actors  ; 
their  case  must  be  determined  as  they  have  presented  it  by  their  allegations 
and  their  evidence. 

They  ask«  in  their  intervention,  for  judgment  against  the  defendants  for  such 
sum  as  may  be  dne^  and  by  preference  over  the  attaching  creditors.  It  is  true, 
that  there  is  also  an  allegation  that,  by  the  assignment  of  the  bill  of  lading, 
they  became  the  owners  of  the  cargoes  consigned  to  them,  and  that  there  is 
an  alternative  prayer  in  their  petition,  **  that  it  be  adjudged  that  the  two  flat- 
boats,  with  their  aforesaid  cargoes  bdong  to  your  petitioners  intervening,  or 
that  they  have  privilege"  over  the  plaintiffs,  6ce.  But  it  is  equally  clear  that 
the  alleged  ownership  is  based  exclusively  on  their  being  in  advance  by  their 
letters  of  credit  and  acceptances  to  the  defendants ;  and  that  it  depended  ex- 
clusively npon  that  condition,  and,  if  there  was  no  debt,  there  was  no  owner- 
ship. This  again  is  a  question  of  practice*  and  one  of  those  which  never  ought 
to  be  presented  to  the  court.  The  rules  concerning  the  requisites  of  petitions 
and  pleadings  ought  by  this  time  to  be  understood.  Tiia  party  intervening  in 
this  case  must  be-  held  to  the  material  and  substantive  allegations  of  his  petition, 
and  can  be  permitted  to  derive  no  advantage  from  their  contradiction  or  obscuri- 
ty, to  the  detriment  of  other  parties,  who  have  followed  in  all  respects  the 
regular  and  usual  mode  of  proceeding.  Barrelt  v.  ZachariCf  2  Ann.  R.  655. 
Dc  V Homme  v.  De  KerUgand,  4  La.  360.  Code  of  Practice,  arts.  149,  172, 
393,  394. 

RosT,  J.    I  concur  with  the  Chief  Justice,  for  the  reasons  given  by  him. 

Slidki«l,  J.  Before  stating  the  material  facts  in  this  case,  a  brief  notice  of 
the  pleadings  is  necessary.  After  the  levy  of  the  attachment  by  the  plaintiffs, 
merchants  of  Cincinnati,  Wliite,  Warner  S^  Co.  filed  their  petition  of  interrven- 
tion,  in  which  they  allege  that  they  are  the  bond  fide  owners  of  the  property 
attached,  by  virtue  of  a  bill  of  lading  transferred  to  them  before  the  attachment ; 
that  they  came  under  acceptances  and  liabilities  for  MaUoek  4r  Co.  for  about  the 
sum  of  926,000,  in  pursucmee  of  a  previous  agreement  and  letters  of  credit,  by 
which  the  intervenors  were  to  pay  96000  for  the  defendants,  and  also  accept  bills 
for  them,  and  be  covered  by  shipments;  that  the  property  attached  was  shipped 
in  fulfilment  of  such  agreement,  and,  having  been  received  at  New  Orleans 
by  Whiie,  one  of  the  interveners'  firm,  was  to  have  been  forwarded  to  Philadel- 
phia to  them,  for  sale,  the  proceeds  to  be  placed  to  account  of  the  advances ; 
that  the  intervenors  are  the  owners  of  it,  or  at  least  are  entitled  to  a  privilege 
upon  it.  The  prayer  is  alternative,  that  they  be  adjudged  the  owners  of  the 
property  attached,  or  that  they  be  recognized  as  privileged  creditors.  Such  I 
consider  the  fair  substantial  purport  of  the  petition  of  intervention,  although 
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it  is  inartificially  drawn.  The  answer  of  the  plaiDtifTs,  who  niiade  no  exception 
to  the  interveners'  pleading,  accords  with  this  view.  They  not  only  deny  that 
the  intervenors  are  creditors  of  superior  rank,  **but  also  expressly  deny  that 
they  are  owners  of  the  property.'*  Under  these  pleadings  I  think  the  interne- 
noni  entitled  to  have  their  rights  considered  upon  both  points :  firsts  had  they 
at  the  date  of  the  attachment  such  an  ownership  as  placed  the  property,  on  ittf 
transit  throagh  New  Orleans  to  Philadelphia,  beyond  the  reach  of  an  attaching 
creditor  of  Matlock  4*  Co, ;  and  secondly ^  if  not  entitled  to  have  the  property 
discharged  from  the  attachment,  are  the  intervenors  entitled  to  a  decree  of  priv* 
ilege  upon  the  proper^  in  the  hands  of  the  sheriff.  I  am  of  opinion  that, 
under  our  rules  of  pleading,  such  an  alternative  prayer  is  admissible;  it  seeme 
to  me  not  a  case  of  inconsistent  pleading,  within  the  intendment  of  the  Code  of 
Practice.  The  case  is  different  from  that  of  De  U  Homme,  curator  v.  De 
KerUgand,  4  La.  360.  There  the  court  said :  **  The  suit  is  brought  to  recover 
certain  property,  and  at  the  same  time  to  enforce  the  payment  of  a  note  due  by 
the  defendant  to  the  deceased.  It  appears  very  clearly  in  evidence  that  this 
note  was  given  in  payment  of  the  property  sued  for;  and  it  is  equally  clear 
that  two  such  deaands  cannot  be  cumulated  in  the  sane  petition ;  they  are  in* 
consistent,  and  by  an  express  provision  of  iaw,  one  excludes  the  other.  Code 
of  Practice,  art.  149."  In  the  case  of  Barrett  v.  2jacharUj  the  reaAon  for  re- 
manding was  that-,  the  plaintiffs'  pleadings  had  not  presented  bis  real  grounds 
of  attack,  and  the  defendant,  having  been  taken  by  surprise,  was  not  permitted 
to  suffer  by  an  obscurity  of  pleading  for  which  his  adversary  wub  in  fault. 

Being  of  opinion,  therefore,  that  the  intervenors  are  not  excluded  by  defec- 
tive pleading  from  an  examination  of  the  full  merits  of  their  cause,  I  proceed  to 
state  briefly  the  case,  as  presented  by  the  evidence. 

It  appears  that  Matlock  Sf  Co,  and  White,  Warner  4*  Cb.  had  commercial 
dealings  with  each  other,  on  previous  occasions.  The  former  were  western 
dealers  in  pork,  raising  funds  by  drafts  on  the  intervenors,  which  were  provi- 
ded for  by  shipments  to  them.  The  attachment  was  levied  on  the  16th  Feb- 
ruary, 1846;  on  the  13th  February,  Vl^hite,  Warner  4*  Co^*  house,  by  their 
partner  then  present  at  New  Orleans,  got  the  bill  of  lading  for  the  property  at- 
tached, and  was  making  arrangements  for  its  shipment  to  Philadelphia.  This 
transfer  of  the  bill  of  lading  was  in  pursuance  of  a  previous  agreement,  as  fol- 
lows :  In  October,  1645,  the  defendanta,  in  Indiana,  addressed  the  intervenors 
ftt  Philadelphia,  informing  them  that  they  were  collecting  large  supplies  of  live 
stock,  and  wanted  funds ;  that  they  had  a  debt  of  $6000  to  pay  to  parties  in 
Philadelphia,  which  they  desired  the  intervenors  to  pay  for  them ;  and  also  de. 
Bired  letters  of  credit  for  $15,000  or  $20,000,  to  be  covered  by  promised  ship- 
ments, as  on  previous  occasions.  The  intervenors  acceded  to  this  proposal^ 
gave  the  letters  of  credit,  accepted  drafts  in  favor  of  the  Philadeldhia  creditors 
for  $6,000,  which  they  subsequently  paid,  to  wit,  in  the  spring  of  1846 ;  they 
also  accepted  bills  of  the  defendants,  drawn  upon  the  letters  of  credit,  to  the 
amount  of  $21,000.  At  the  time  when  the  testimony  was  taken  under  com- 
mission by  the  intervenors  these  latter  acceptances  had  not  matured ;  but  it  is 
proved  that  they  had  been  given,  and  that  the  acceptors  had  made  arrangements 
to  meet  them.  No  provision  was  made  for  them  by  the  defendants,  save  by  ship- 
ments of  produce  not  sold  at  the  time  of  taking  the  testimony ;  but  the  value  of 
which,  including  that  in  controversy,  it  is  satisfiietorily  proved  would  not  cover 
the  acceptors. 

J  consider  these  fucts  as  establishing  in  the  intervenors  such  an  ownership  of 
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the  property  attached,  acquired  by  them  ia  good  faith  and  in  the  usunl  course  of  Blacxlt 
mercantile  dealing,  in  porsuaace  of  a  fair  antecedent  agreement,  as  placed  the  matlock. 
property  beyond  the  control  of  the  defendants,  and  beyond  the  reach  of  attach- 
ment upon  its  transit.  The  interrenors  were  entitled  to  have  it  all  pass  undis- 
turbed to  its  destination.  If  property  could  be  thus  arrested  on  its  transit,  and 
an  acceptor,  whose  name  is  out  on  the  faith  of  the  shipment,  be  left  to  meet  his 
acceptances  out  of  his  own  funds,  while  the  property  is  locked  up  in  transitu 
by  the  process  of  a  foreign  court,  into  which  the  distant  consignee  is  dragged  to 
litigate,  commerce  would  become  so  dangerous  that  no  prudent  man  would  en- 
gage in  it.  I  do  not  conceive  that  the  absence  of  proof  that  the  acceptances 
have  been  all  paid,  changes  the  nature  of  their  case.  The  interveners  made 
themselves  primarily  liable  by  accepting  the  bills ;  by  this  agreement,  and  the 
transfer  of  the  bill  of  ladingf  the  property  fell  under  their  qualified  ownership,  to 
enable  them  to  meet  the  acceptances.  They  have  proved  a  payment  of  $6000, 
and  their  Uability  for  the  residue  is  not  shown  to  have  been  removed.  Even  if 
White,  Warner  4*  Co.  have  not  taken  up  those  bills,  yet,  in  the  absence  of  proof 
that  the  defendants  have  themselves  taken  them  up,  we  must  consider  the  ac- 
ceptances as  outstanding,  and  the  interveners  still  primarily  liable.  Moreover, 
the  agreement  entitled  them  to  have  the  selling  of  the  property  in  Philadelphia, 
and  thus  earn  their  commissions,  which  formed  part  of  the  consideration  for 
potting  out  their  names. 

It  is  proper  to  add  that,  there  is  no  proof  of  a  fraudulent  combination  to  cloak 
the  property,  nor  do  I  see  any  reason  to  suspect  it^ 

On  the  first  point,  therefore,  I  think  the  case  is  with  the  interveners,  and  that 
there  should  be  judgment  in  their  favor  setting  aside  the  attachment.  It  is  not 
necessary,  if  the  above  views  be  correct,  to  examine  the  second  point. 

K1N6,  J*  I  concur  in  the  foregoing  opinion,  prepared  by  Slidell,  J.,  for 
the  reasoos  by  him  stated^  Judgment  ajirmed. 


BORDBLAIS   V.   MaUOABS* 

Where,  m  as  action  oo  a  foreign  judgment,  the  petition  alleges  tbat  a  note,  which  was  the 
original  evidence  of  the  debt,  is  merged  in  the  judgment,  and  the  action  cannot,  under  the 
evidence,  be  maintained  upon  the  judgment,  the  petition  most  be  dismissed.  The'  action 
cannot,  under  the  pleadii^s,  be  sustained  on  the  note. 

APPEAL  from  the  Parish  Court  of  New  Orleans,  Maurian,  J.    Sigw-Attd 
Bcnford,  for  the  plaintiff.    PilU  and  LeQardewr,  for  the  appellant*     The 
judgment  of  the  court  was  pronounced  by 

SitiDELXi,  J.  The  petition  alleges  that,  in  182^,  the  plaintiff  was  the  holder 
of  a  note  of  the  defendants,  payable  in  that  year.  That  it  was  protested  at 
the  town  of  Clermont-Ferrand  in  France,  where  the  parties  both  resided ; 
Ibatv  in  1824,  the  pfeuntiff  bfou^t  suit  against  the  defendant  upon  it,  before  the 
Tribunal  of  Commerce  at  that  place,  berag  a  court  of  competent  jurisdiction ; 
that,  after  due  citation,  such  proceedings  were  had  that,  in  that  year,  the  de- 
fendant  was  condemned  to  pay  the  amount  of  the  note,  interest,  and  costs; 
which  judgment,  petitioner  avers,  is  still  in  full  force  and  effect,  not  in  any  wise 
satisfied,  reversed,  or  annulled;  that  execution  was  taken  out  on  the  judgment, 
and  returned ;  and  that  Bonification  thereof,  at  the  defendant's  domicil.  was 
duly  made. 
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BoRDELAis  At  the  trial  of  the  cause  a  transcript  of  the  proceedings  of  the  french  tribunal 
Maugabs.  ^1'  ^^  judgment,  was  offered  and  received.  Certain  documents  were  also 
offered,  some  of  which  purported  to  be  the  signification  or  notice  of  the  judg^ 
ment,  and  demands  of  payment.  The  latter  documents  were  properly  rejected. 
They  were  not  attested  by  an  american  consul  or  vice-consul,  residing  in  France, 
nor  by  any  certificate  under  the  great  seal  of  France,  or  other  competent 
authentication. 

The  judgment  having  been  rendered  by  default  and  there  being  no  evidence 
before  us  of  its  execution,  the  defendant  contends  that  it  Was  of  no  effect  in 
that  country,  and  cannot  be  the  basis  of  a  judgment  here.  Both  parties  have 
assented  that  we  should  take  notice  of  the  french  law,  as  exhibited  by  the 
french  Codes  and  commentators. 

Article  156  of  the  Code  de  Procedure  Civile,  declares :  **  Tons  jugements 
par  dcfaut  centre  une  partie  que  n*a  pas  cOn8titu6  d^avoue,  seront  signifies  par 
un  huissier  commis,  soit  par  le  tribunal,  soit  par  le  juge  duxlomicile  du  d6faiUant 
que  le  tribunal  aura  d^sign6 ;  ils  seront  ex6cut6s  dans  les  six  roois  de  leur  obten- 
tion,  sinon  seront  r6put6s  non  avenus."  This  provision  is  stated  by  Pailliet 
to  be  applicable  to  judgments  by  default,  rendered  in  commercial  matters. 
Manuel  de  Droit  Fran9ais,  p.  572,  noU,  And  so  it  is  also  expressly  provided  by 
the  643d  article  of  the  Code  de  Commerce.  *'  N6anmoins,  les  art.  156,  158,  et 
159  du  m^me  Coddf  relatifa  aux  jugements  par  dcfaut  rendns  paries  tribunaux 
inferieurs,  seront  applicables  aux  jugements  par  d^faotrendns  par  les  tribunaux 
de  commerce. 

The  plaintiff's  counsel  admits  in  his  brief  that,  the  peremption  de  jugement, 
arising  under  these  provisions  of  the  Codes,  destroys  the  judgment;  but  con<^ 
tends  that,  it  leaves  the  **  instance,*'  or  proceedings  before  judgment,  in  full 
force  and  effect.  That  consequently,  even  if  the  judgment  sued  upon  be  con- 
*  eidered  as  perime  under  article  156,  yet  the  action  or  procedure  would  still 
subsist,  and  would  serve  as  a  continuous  interruption  of  prescription  on  Uie  note 
up  to  the  present  day.  If  this  be  true,  it  does  not  enable  us  to  sustain  the 
plaintiff's  action  ;  for  under  the  allegations  of  his  petition  the  note  was  merged 
in  the  judgment,  and  the  suit  was  not  upon  the  note,  but  upon  a  judgment. 
As  the  action  cannot  be  maintained  upon  the  judgment  under  the  evidence,  the 
petition  must  be  dismissed  as  in  case  of  non-suit. 

Judgment  reversed,  and  petition  dismissed  as  in  case  of  non-suit,  with  cost^ 
in  both  courts. 


Gbeiner  v.  Prenderoast« 

An  attachment  will  not  lie  in  an  action  for  damages  ex  delicto. 

APPEAL   from  the  First  District  Court  of  New  Orleans,  McHennj,  h 
Greiner^  pro  se.     DureU  on  the  same  side.    Robinson^  for  the  appellant. 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.     This  action  is  for  damages  alleged  to  have  been  sustained  by 
the  plaintiff,  in  consequence  of  the  sale  of  plaintiff's  property  sei/^ed  under  a 
fi,  fa,,  which  it  is  averred  was  wrongfully  issued,  pending  an  appeal,  on  a  judg- 
ment obtained  by  Prendergasl  against  Greiner,   the  present  plaintiff.     The 
defendant  pleaded  the  general  issue,  and  prescription. 
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That  the  fieri  facias  was  illegally  taken  out  results  from  the  decision  of  the      QREmsik 
Supreme  Court  in  Greiner  v.  PrendergasU  2  Rob.  235.     Nor  was  the  issuing  rmrDEBaAtx. 
of  the  execution,  under  which  the  sale  was  made,  expressly  authorized  by  an 
order  of  the  District  Court. 

The  plea  of  prescription  was  properly  disregarded  by  the  court  below.  The 
defendant  was  absent  from  the  State.  Although  there  was  a  debt  due  to 
Prendergast  by  Greiner  which  might  have  been  attached  for  an  ordinary  in- 
debtedness, and  even  if  it  be  conceded  that  the  existence  of  attachable  proper- 
ty within  the  State  would  form  an  exception  to  the  rule  Contra  non  valentem, 
&c.,  yet  the  exception  would  not  apply  in  the  present  case.  Greiner^s  claim 
is  for  damages  ex  delicto.  An  attachment  will  not  lie  in  such  a  case.  Prewitt 
V.  Carmichaelj  2  Ann.  R.  p.  943. 

We  think  the  injury  sustained  was  less  than  was  assessed  by  the  court 
below ;  and  that,  under  the  evidence,  an  allowance  of  $360  would  be  ample. 

Judgment  reversed,  and  judgment  for  plaintiff  for  $360,  and  coats  in  the 
court  below ;  those  of  this  appeal  to  be  paid  by  the  plaintiff. 


! 


Huntington  v.  Lowe  et  al. 

Where  a  qaantity  of  pork  in  hoghsbeadB  is  sold,  without  any  express  stipulation,  or  excid 
■ion,  of  warranty,  and  the  parcbaser.  after  examining  some  of  the  hogsheads,  on  the  assu- 
rance of  the  broker  employed  to  make  the  sale  that  every  piece  bad  been  examined  by  an 
experienced  and  skillful  agent  and  found  to  be  sound,  makes  no  further  inspection,  the  ven- 
dor will  be  bound  by  an  implied  warranty  as  to  the  quality.  C.  C.  2457.  And  though 
an  implied  warranty  may  not  extend  to  apparent  defects,  this  exception  cannot  be  extend' 
ed  to  a  case  in  which  a  representation  was  made  calculated  to  quiet  the  vigilance  of  the 
purchaser,  with  regard  to  merchandize  the  inspection  of  which  would  be  attended  with 
inconvenience. 

Where  a  purchaser  of  a  quantity  of  pork  in  hogsheads  discovers,  after  the  purchase,  that  a 
part  of  it  is  unsound,  he  may  retain  the  sound  hogsheads,  and  return  the  unsound.  The 
rule  that  the  redhibitory  vice  of  one  of  several  things  sold  together  gives  rise  to  the 
redhibition  of  all,  does  not  apply  to  such  a  case. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
W.  D.  Hennen  and  W.  II,  Hunt,  for  the  plaintiff.  It  is  clear  that 
the  plaintiff  has  p.ioper1y  limited  his  action  to  the  redhibition  of  that  por- 
tion of  the  pork  which  was  unsound,  and  that  he  was  even  compelled  to 
affirm  the  contract  as  to  the  other  portion  which  was  not  effected  with  the 
redhibitory  defect.  For  in  the  sale  of  several  things  together,  which  being  in-  «^ 
dependent  of  each  other  do  not  form  a  whole,  and  do  not  derive  any  increase 
of  Talae  from  their  union,  the  redhibitory  action  will  lie  only  for  the  things 
foQod  defective,  and  the  contract  must  be  carried  into  effect  as  to  the  rest.  Such 
is  the  clear  inference  from  art.  2518  of  the  C.  C.  Ledoux  v.  Annor,  4  Rob.  p.  381 . 
6Mart.  696.  16Mart.l00.  Pothier,  Vente,  528.  Troplong,  Vente,  t.2,p.46,678. 
It  hns  been  shown  that  the  things  purchased  were  affected  with  a  redhibitory  vice 
at  the  time  of  the  sale,  and  that  defendants,  or  their  agent,  knew  that  the  de- 
fects exisited  at  the  time.  That  defendants  are  responsible  for  the  acts  of  their 
agent.  See  Story  on  Agency,  452.  15  La.  170.  10  Rob.  167.  It  is  pretended 
by  the  defendants  that  the  defect  was  apparent,  and  one  therefore  against 
which  they  did  not  warrant  under  the  2497th  art.  of  the  C.  C.  which  declares, 
that,  "apparent  defects,  that  is,  such  as  the  buyer  might  have  discovered  by 
eiraple  inspection,  are  not  among  the  nnmber  of^edhibitory  vices.^'  But  the 
simple  inspection  here  meant  is  tjiat,  which  can  be\9ade  by  every  ordinary  pur-  ^ 
chaser,  and  in  which  the  detection  of  the  redhibito^  defect  does  not  require 
any  particular  skill,  or  difficult  or  inconvenient  operation  :  as  in  the  sale  of  a 
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Huntington   horse  that  has  lost  an  eye,  or  a  negro  that  has  lost  a  hand.     The  circumstances 
'•  of  this  sale  fall  precisely  within  art.  1841,  no.  4,  of  the  C.  C.    A  false  asser- 

*•  tion  of  the  quality  of  an  object  will  constitute  such  an  artifice  as  will  invalidate 
an  agreement,  if  the  object  be  one  that  requires  any  difficult  or  inconvenient 
operation  to  discover  the  truth  or  falsity  of  the  assertion.  Sales  of  any  article 
by  a  false  sample  of  goods  in  packages  or  bales,  which  cannot  without  inconve- 
nience be  unpacked  or  inspected,  are  referable  to  this  rule.  The  defects  in  the 
pork  were  not  apparent  defects  within  the  meaning  of  art.  2497. 

JR,  N.y  and  A.  N.  Ogden,  for  the  appellants.  The  judgment  of  the  court 
was  pronounced  by 

S  LI  DELL,  J.  This  case  presents  a  reclamation  by  plaintiff,  arising  out  of  a 
purchase  of  perk  made  by  bim  from  the  defendants.  Of  the  quantity  purchas- 
ed, about  one-half  proved  to  be  unsound.  The  plaintiff  claimed  the  difference  in 
value  exhibited  by  an  auction  sale  of  the  unsound,  made  about  three  weeks  af- 
ter the  sale,  as  compared  with  the  alleged  market  value  of  a  sound  article ; 
^  and  also  damages  for  the  charges  and  expenses  incurred  by  its  shipment  to 
his  correspondent  in  Mobile,-  who  sold  a  small  part  of  the  lot  there,  and  upon 
discovering  the  unsoundness  reshipped  it  ta  the  plaintiff.  The  total  claim  was 
for  $480.  The  d4Btrict  judge- gave  a  judgment  for  $180  73^  and  the  defendants 
appealed. 

The  purchase  was  made  on  the  21st  January,  1847.  The  plaintiff  immedi- 
ately shipped  the  pork  to  Mobile,  and,  on  the  30th  January,  sold  a  few  hogsheads 
to  a  party,  who  bought  without  examination,  on  the  representation  of  plaintiffs 
a^ent;  but,  on  opening  it  a  day  er  two  afterwards,  the  purchaser  discovered 
it  to  be  in  very  bad  condition,  and  an  allowance  was  made  to  him  of  about  sev- 
enty-live per  cent.  The  agent  reshipped  what  was  unsold  to  plaintiff,  who  had 
it  examined,  and  finding  about  half  of  it  to  be  unsound,  tiendered  the  unsound 
portion  to  the  defendants,  and  demanded  the  proportional  return  of  the  price. 
This  offer  the  defendants  refused,  unless  plaintiff  would  return  the  whole.  A 
very  great  advance  in  the  market  vahie  had  taken  place*  in  the' interval.  The 
plaintiff  then  had  the  damaged  portion  sold  at  auction,  and  it  produced  a  price 
a  little  below  what  he  paid  the  defendant. 

There  were  several  witnesses  examined  before  the  district  judge,  two  of 
whom  say  that  the  pork  had  been  offered  to  them  before  the  pkintiff  bought,  and 
they  refused  to  buy,  being  dissatisfied  with  its  condition.  One  of  them  declares 
expressly  that,  it  was  a  very  bad  lot  and  unsound.  Another,  that  he  found  sev- 
eral pieces  damaged)  and  refused  for  that  reason  to  buy.  It  results  conclusive- 
ly from  the  evidence  that,  the  unsoundness  existed  at  the  time  of  the  sale;  and- 
that  even  if  some  portions  might  not  have  been  actually  unsound  at  that  time, 
they  ultimately  became  so  from  bad  curing. 

The  defendants  have  placed  their  principal  reliance  on  the  testimony  of  their 
broker,  who  waa  called  as  a  witness  by  the  plaintiff.  He  states  that  the  pork 
was  in  hoghsheads,  which  were  headed  up,  except  those  which  were  examined 
by  himself  and  the  plaintiff's  clerk.  They  tried  these,  and  found  their  con- 
tents sound.  He  represented,  at  the  time,  that  every  pieee  had  been  examjo- 
ed  by  an  experienced  and  skilful  agent  for  the  defendants,  with  the  view  of  it» 
being  shipped  to  England,  and  every  piece  was  sound  and  in  order.  He  also' 
stated  to  the  plaintiff,  as  one  reason  why  the  defendants  had  been  prevented 
^  from  shipping  the  pork,  the  high  rate  of  freights.  The  witness  further  stated 
that  he  offered  t^ie  plaintiff's  clerk  to  open  as  many  hogsheads  as  he  desired,  but 
he  declined  having  any  more  opened,  and  expressed  himself  satisfied  with  what 
he  had  seen,  snying  that  he  was  a  good  judge.     He  further  deposed  tliat,  oi> 


NEW  ORLEANS,  APRIL,  1848.  379 

his  statements  and  the  clerk's  examination,  the  plaiotif!  purchased  without  fur-   HuNTiNaToN 
ther  guarantee,  and  that  there  was  no  attempt  on  his  part,  or  those  of  his  priu-        lowe. 
cipais,  to  conceal  or  misrepresent. 

There  is  no  reason  to  donbt  that  his  representation  did  have  the  eflect  of 
discouraging  further  examination;  and,  although  there  was  no  express  stipula- 
tion of  warranty,  it  is  clear  that  there  was  no  exclusion  of  it.  We  consider 
the  representation  as  excusing  the  plaintiff  from  a  more  thorough  examination 
of  the  article ;  and  we  attach  more  weight  to  the  representation  acknowledged 
to  have  been  made,  from  the  fact  established  by  another  witness  that,  the  broker 
who  made  the  sale  to  the  plaintiff  had  offered  the  lot  to  another  pasty,  who  de- 
clined the  purchase  because  he  found  some  pieces  damaged. 

As  there  was  no  express  exclusion  of  warranty,  the  warranty  implied  by  th^    --^ 
law  attached  to  the  contract.    The  doctrine  of  caveat  emptor,  as  known  to  the  ' 
common  law,  even  if  it  would  go  so  far  as  to  relieve  a  vendor  from  the  effects  of 
such  a  representation  as  was  made  in  the  present  case,  cannot  be  invoked 
against  our  own  express  legislation  and  jurisprudence,  which  recognize  the  im- 
plied warranty  of  quality  as  well  as  of  title.     Civil  Code,  2451 .     It  is  said,  how- 
ever, that  the  implied  warranty  does  not  extend  to  apparent  defects,  which  are 
defined  by  our  Code  to  be  **  such  as  are  apparent  by  simple  inspection."    This 
is  true.     But  the  enquiry  remains,  what  are  apparent  defects?     How  far  is  it 
to  be  considered  applicable  to  the  sale  of  merchandize  packed  in  such  a  manner, 
or  otherwise  so  situated,  as  to  make  its  thorough  examination  inconvenient? 
See  upon  this  point,  Duranton,  vol.  16,  lib.  3,  tit.  6,  §310,  and  the  opinion  of 
Judge  Watts  in  Millaudon  and  Morgan  y.  Price  and  Frost.  We  do  not  however, 
think  it  necessary  to  say  whether,  under  ordinary  circumstances,  the  defective 
character  of  the  merchandize  in  question,  which  was  in  closed  casks,  was  an 
apparent  defect  within  the  fair  intendment  of  the  Code,  that  is  to  say,  whether 
it  was  the  buyer's  duty  to  protect  himself  by  having  the  casks  opened,  and  then 
to  notice  not  only  the  patent  unsoundness  of  portions  of  the  pork,  but  the  de- 
fective curing  which  would  ultimately  result  in  unsoundness  of  other  portions. 
It  would  clearly  be  carrying  the  exception  as  to  apparent  defects  too  far.  to  ex-    ^^^ 
tend  it  to  a  case  in  which  a  representation  was  made  calculated  to  quiet  the 
vigilance  of  the  purchaser  with  regard  to  merchandize  packed  in  casks,  and  the 
inspection  of  which  was  attended  with  some  inconvenience.    A  witness,  who 
was  in  the  employ  of  the  defendants,  states,  that  he  had  examined  the  merch- 
andize before  the  defendants  bought,  that  he  rejected  some  portions,  and  that 
the  lot,  as  selected,  was  sound,  and  was  all  carefuUy  repacked  with  additional  salt. 
This   testimony   relieves   Che  defendants   from  any   moral   imputation,   but 
cannot  destroy  the   legal  effect  of  the  representation  made  to  the  plaintiff 
by  their  broker.     Nor  can  we  consider  that  the  witness'  opinion  as  to  tlie  qual- 
ity of  the  pork  overbears  the  testimony  of  the  other  witnesses  as  to  the  un- 
soundness of  a  portion  of  it,  which,  we  think,  is  conclusively  established. 

But  it  is  said  that,  when  the  plaintiff  was  dissatisfied  with  the  sale,  he  should 
have  tendered  the  return  of  the  whole,  and  had  no  right  to  keep  the  sound 
part,  reaping  the  profit  of  an  improved  market,  and  returning  only  the  unsound. 
The  rule  that  the  rehibitory  vice  of  one  of  several  things  sold  together  gives 
rise  to  the  redhibition  of  all,  applies  to  a  limited  class  of  cases ;  those  where 
one  of  the  things  would  not  have  been  bought  without  the  other.  The  illustra- 
tions given  in  our  Code  are,  a  pair  of  matched  horses  or  a  yoke  of  oxen.  The 
rule  is  obviously  a  reasonable  one,  and  we  have  borrowed  it  from  the  roman  law. 
Qttdm  autem  juroenta  paria  veneunt,  edicto  expressum  est  ut,  cOni  alterum  in 
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HuRTiHOTON    e^  caus&  Bit  ut  redhiberi  debeat,  utrumqne  redhibeatur ;   in  qu&  re  tfttn  empiori 

Lowe         quam   venditori  consulitur,   dum  jumenta    non  separantur.     But  when  the 

things  are  independent  of  each  other,  the  redhibitory  action  lies  for  that  which 

is  affected  with  the  redhibitory  vice.     I'he  example  given  by  the  civilians  i6«  a 

lot  of  unmatched  horses  or  a  flock  of  sheep.     If  one   proves  to  have   been 

^ unsound,  the  partial  dissolution  of  the  sale  is  permitted.     See   Duranton,  vol. 

16,  §  319.     Troplong,  Vente,  678.     Voet,  lib.  21,  tit.  1,  de  i£dil.  edict.     It  ie 
.^.^  to  be  observed,  however,  that  this  is  not  strictly  an  action  of  redhibition,  bat  of 
quanti  minoris.     The  plaintiff  desired  to  exercise  the  right  of  redhibition,  bat 
was  prevented  from  doing  so  by  the  refusal  of  the  defandants. 

The  plaintiff  has  asked  an  amendment  of  the  judgment  in  his  favor,  but  as 
the  application  was  not  seasonably  made  it  cannot  be  considered.    C.  P.  890. 

Judgment  affirmed. 
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Featherston'h  v.  Compton. 

The  proceedings  aathorized  by  tec.  13  of  the  ttat  of  30  March,  1639,  which  proridea  that 
where  a  plaintiff  haa  applied  for  a^./a.,  and  has  reaaon  to  believe  that  a  third  person  has 
property,  or  effects,  in  his  possession,  or  under  his  control,  belonging  to  the  defendant,  or  is 
indebted  to  him,  he  may  cause  sach  third  person  to  be  cited  to  answer  under  oath  interroga- 
tories touching  said  property  or  debt,  may  be  resorted  to  in  all  cases  where  a  ^  fa.  haa 
been  issued ;  and  as  KJi,Ja,  may  issue  from  the  court  of  the  parish  in  which  the  judgment 
was  rendered  to  any  other  in  the  State  where  the  debtor  has  property  (C.  P.  G4'2),  the 
right  of  propounding  interrogatories  to  third  persons  is  accessory  to  and  accompanies  the 
writ  to  the  parish  in  which  it  is  to  be  executed,  giving  to  the  court  of  that  parish  jurisdic- 
tion over  the  proceedings  against  such  third  person  under  the  fi.fa, 

A  garnishee,  or  third  person,  to  whom  interrogatories  arc  propounded  under  a^.  fa.  under 
the  statutes  of  20  March,  1B39,  sec.  13,  and  18  March,  1840,  cannot  interfere  in  the  contro> 
versy  between  the  original  parties,  nor  plead  other  defences  than  those  necessary  to  pro- 
tect himself.  He  will  be  protected  by  the  judgment  of  the  court  against  him,  as  no  seizure 
in  his  bands  can  be  made  under  the  execution  without  notice  to  the  defendant,  who  must* 
ailer  notice,  oppose  the  seizure,  or  lose  all  recourse  against  the  garnishee  for  the  payment 
made  by  him  under  the  order  of  a  competent  court.  But  a  judgment  and  fi.fa.  are  necea* 
aary  to  support  the  proceedings  against  such  garnishee  or  third  person,  and  they  may 
require  proof  ijX  their  existence  as  a  prerequisite  to  any  judgment  against  them. 

APPEAL  from  the  First  District  Court  of  New  Orleans,   McHenry,   J. 
Redmondj  for  the   appellant.     Stockton  and  Steele^  for  the   defendant. 
The  judgment  x)f  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  presented  to  the  judge  of  the  First  D'lstrict  Court  of 
New  Orleans  a  petition,  in  which  he  alleged  that,  he  had  obtained  a  judgment 
against  the  defendant,  Complotit  in  the  parish  of  Concordia,  and  that  he  had 
caused  a  fieri  facias  to  be  issued  thereon^  directed  to  the  sheriff  of  the  parish 
of  Orleans,  in  virtue  of  which  a  seizure  had  been  made  in  the  hands  of  W.  Cr. 
Kendall,  and  he  prayed  that  process  of  garnishment  be  issued  against  Kendall^ 
and  that  the  latter  be  required  to  answer  the  interrogatories  annexed  to  the 
petition.  KendalVs  answer,  it  is  contended,  disclosed  an  indebtedness  to  the 
defendant.  He,  however,  filed  a  plea  to  the  jurisdiction  of  the  court,  on  the 
ground  that  no  other  tribunal  than  that  which  rendered  the  judgment  against 
the  defendant  could  take  cognizance  of  the  proceedings  in  garnishment  author- 
ized by  the  act  of  1839;  and  further  denied  that,  the  alleged  judgment  had 
been  rendered  against  the  defendant.     The  judge  considered  that  the  plaintiff  *a 
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proofs  were  defective,  no   evidence  having  been  adduced  that  a  fi,  fa,  had      Feather- 

STON'M 

actually  been  issued,  and  that  the  plea  to  the  jurisdiction  was  well  founded.  ^ 

The  proceeding  was  dismissed,  and  the  plaintiff  has  appealed.  Comptok. 

Tfieacts  of  20  March,  1839,  and  18  March,  1840,  (B.  &  C's  Dig.  458,  459,) 
authorize  a  plaintiff  who  has  applied  for  a  fieri  fad  as  against  the  defendant,  to 
cause  any  third  person  whom  he  has  reason  to  believe  has  effects  of  the  defend- 
ant's in  his  hands,  or  to  be  indebted  to  the  latter,  to  be  cited,  and  to  require  him  to 
answer  interrogatories  touching  his  indebtedness.  This  process  may  be  resorted 
to  in  all  cases  in  which  writs  of  fieri  Jacias  issue.  It  is  well  settled  that  a  fieri 
facias  may  issue  from  the  parish  in  which  the  judgment  was  rendered,  to  any 
other  in  the  State  in  which  the  debtor  has  propeity.  C.  P.  ait  642.  3  La.  475. 
The  right  of  calling  on  third  persons  to  disclose  what  property  or  effects  of  the 
debtor  they  hold  in  their  hands,  is  an  accessory  to  the  writ;  and,  there  being  no 
limitation  in  the  acts,  necessarily  accompanies  it  to  the  parish  in  which  it  is 
to  be  executed,  giving  to  the  court  of  that  parish  jurisdiction  of  the  proceeding 
in  garnishment,  when  resorted  to. 

It  is  true  that  the  garnishee  is  regarded  as  a  stakeholder,  and  cannot  interfere 
in  the  controversy  between  the  original  parties,  or  plead  other  defences  than  those 
which  are  necessary  to  protect  and  prevent  an  improper  decision  as  far  as  relates 
to  his  own  interests.  14  La.  514.  10  Mart.  5G8.  In  such  cases  he  will  be  fully 
protected  by  the  judgment  of  the  court  against  him,  as  no  seizure  in  his  hands 
can  be  made  under  the  execution  without  notice  to  the  defendant ;  and  the  latter, 
upon  receiving  such  notice,  must  oppose  the  seizure,  or  lose  all  recourse  against 
the  garnishee  for  the  payment  made  by  him  in  obedience  to  the  mandate  of  a 
competent  court,  however  erroneous  the  judgment  under  which  the  writ  issued 
may  have  been.  But  a  judgment  and  a  fieri  facias  thereon  are  necessary  to 
support  the  proceeding  in  garnishment.  They  form  the  foundation  of  the  plain- 
tiff *s  right  to  resort  to  that  remedy,  and  the  garnishee  may  require  that  their 
existence  be  proved  as  a  pre-requisite  to  a  judgment  against  him.  No  proof 
either  of  the  judgment  or  of  the  fieri  facias  was  adduced  on  the  trial,  although 
the  existence  of  the  former  was  expressly  put  at  issue  by  the  pleadings.  We 
think  that  the  district  judge  erred  in  his  view  of  the  question  of  jurisdiction, 
but  correctly  considered  that  the  evidence  before  him  did  not  authorize  a  judg- 
ment against  the  garnishee.  The  proceeding  was,  in  our  opinion,  properly 
dismissed,  without  prejudice  to  any  rights  which  the  plaintiff  had  acquired  by 
his  seizure.  The  judgment  has  only  the  effect  of  a  non-suit,  and  is  no  bar  to 
the  plaintiff^s  renewing  the  proceeding,  if  his  interests  should  require  it. 

Judgment  affirmed. 


The  City  of  Lafayette   v.  Peeston,  Executor. 

Fxoperty  of  a  saccessioQ  oiTered  for  sale  at  twelve-months'  credit  ander  Kfi.fa.,  may  bo 
parchased  by  the  ezecator,  for  tbe  benefit  of  the  Raccession,  with  a  view  to  obtain  an 
extenaion  of  time  for  the  payment  of  the  debt  j  and  a  twelve-months'  bond,  executed  by 
him  for  the  price,  will  be  valid.  Tbe  effect  of  the  adjadication  was  not  to  acquire  for  the 
mccession  property  it  did  not  previously  possess,  nor  to  change  the  nature  of  its  title. 
The  heirs  alone  can  complain  of  the  purchase.  If  they  repudiate  the  act  on  the  ground 
that  the  price  offered  by  third  persons  for  the  property  was  adequate,  the  only  consequence 
will  be  that  they  may  insist  on  tbe  executor's  taking  the  property,  and  accounting  to  them 
Jbr  the  price. 
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A  jadgment  ii  not  latisfied,  nor  novated,  by  the  taking  of  a  tweWe-montha'  bond  for  the 
price  of  property  iold  under  u.^fa. 

APPEAL  from  the  District  Court  of  Lafayette,  Clarke^  J.    Michel,  for  the 
appellants,  cited  8  Mart.  N.  S.  451.     C.  C.  1672,  1673.    Preston,  pro 
se.    The  judgment  of  the  court  was  pronounced  by 

Kiiro,  J.  The  plaintiffs  issued  an  execution  on  a  judgment  obtained  against 
the  defendant  as  executor  of  Robert  LayUm,  deceased,  in  virtue  of  which  a  lot 
of  ground  was  seized,  and,. at  the  second  exposure,  was  adjudicated  to  the  de- 
fendant, Preston,  in  his  capacity  of  executor,  who  gave  his  twelve-mont^is'  bond 
for  the  price  of  adjudication,  with  surety,  the  sufficiency  of  which  is  not  ques- 
tioned. The  plaintiffs  declined  receiving  this  bond  from  the  sherJflT,  and  took  a 
rule  upon  the  defendant  to  show  cause  why  the  adjudication  should  not  be  set 
aside,  on  tiie  ground  that,  in  his  capacity  of  executor,  he  was  not  empowered 
to  purchase  the  property,  nor  to  execute  a  bond  bj  which  the  succession  he 
represents  would  be  bound.  The  rule  was  discharged  in  the  court  below,  and 
the  plaintiffs  have  appealed. 

The  district  judge  did  not,  in  our  opinion,  err.  The  effect  of  the  adjodica- 
iion  has  not  been  to  acquire  for  the  succession  of  the  testator  property  which 
it  did  not  previously  possess,  nor  to  change  the  nature  of  its  title.  Nor  does 
the  bond  given  in  virtue  of  it  impose  a  new,  or  more  onerous  obligation,  on  the 
estate.  The  debt  was  due  by  a  judgment,  which  was  not  satisfied,  nor  novated 
bj  the  ibtfud,  and  which  still  exists  in  full  force  against  the  succession.  It  is  not 
pretended  that  the  defendant  purchased  for  his  individual  use  and  benefit.  He 
appears  to  have  availed  himseJf  of  the  right  accorded  to  judgment  debtors  by 
the  688th  article  of  the  Code  of  Practice,  to  purchase  in  the  property  for  the 
benefit  of  the  succession  he  administers,  Witli  the  view  of  obtaining  an  exten- 
sion of  time  for  the  payment  of  a  debt  which  he  was  not  prepared  to  meet. 
Neither  the  object  nor  the  effect  of  the  adjudication  was  to  acquire  property, 
nor  increase  the  obligation  of  the  succession,  but  to  prevent  a  sale  to  third  per- 
sons, and  to  obtain  time  for  the  payment  of  its  debts.  The  heirs  alone  can 
x^omplain.  If  they  repudiate  the  act  on  the  ground  that  the  executors  should 
have  permitted  the  adjudication  to  a  third  person,  the  price  offered  being  ade- 
/guate,  the  only  consequence  will  be  that  they  may  insist  on  the  executor's 
taking  the  property,  and  accounting  to  them  for  the  price  of  adjudication.  But 
the  succession  will  be  still  bound  for  the  debt ;  and,  in  jany  event,  the  plaintiffs 
may  proceed  to  seize  and  sell  the  property,  in  satisfaction  of  their  bond.  Bank 
of  Louisiana  Y.  Dfjean,  12  Rob.  17,  19. 

Judgment  affirmed. 


In  the  Matter  of  the  Merchants  Bank  of  New  Orleans. 

Under  the  itat.  of  6  April,  1843,  lec.  %  tfae  commiMionen  for  the  liquidation  of  banks  were 
entitled  to  compensation  at  tfae  rate  fixed  by  that  section,  until  saperseded  by  the  ap< 
pointment  of  a  liquidator  onder  the  stat  of  4  May,  1847.  The  salariea  allowed  by  the  stat. 
of  1843,  were  not  limited  to  the  period  of  firar  yean,  mentioned  in  sec  25  of  the  itat.  of 
14  March,  1842. 

APPEAL  from  the   Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Elmore  and    W.    IV.  King,  for  the  appellant.     Schmidt,  Lockett  and 
Gooldt  contrd.    The  judgment  of  the  court  was  pronounced  by 
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EusTis,  C.  J.  In  the  act  of  1842,  under  ^hich  the  comraissioners  of  this  Mattbkofthk 
bank  were  appointed,  provision  was  made  for  their  compensation,  under  the  Bank. 
condition  that,  in  no  case  the  compensation  should  exceed  $3,000  a  year,  for 
each  commissioner,  for  each  and  every  year  not  exceeding  four  years,  during 
which  the  liquidation  shall  continue.  By  an  act  of  1843,  the  yearly  salary  of 
the  commissioners  of  the  banks  in  liquidation  was  reduced  to  $1,000  each, 
free  from  the  expenses  of  office  and  others,  which  were  limited  to  $500  per 
annum. 

The  commissioners  of  the  Merchants  Bank  were  superseded  by  the  ap- 
pointment of  a  liquidator  under  the  act  of  4th  May,  1847,  and  the  commission 
terminated  as  it  existed  under  the  laws  of  1842  and  1843. 

The  liquidation  of  this  bank  has  continued  for  more  than  four  years,  and  is 
not  yet  terminated.  The  appeal  is  taken  in  this  case  by  the  liquidator  under 
the  law  of  1847,  from  a  judgment  allowing  two  of  the  commissioners  their 
salaries,  at  the  rate  of  $1,000  per  annum,  up  to  the  time  of  his  entering  on  the 
duties  of  his  office.  The  appellant  objects  to  any  allowance  of  salary  beyond 
the  term  of  four  years,  fixed  by  the  law  of  1842  for  the  liquidation.  We  can- 
not say  that,  the  construction  given  by  the  district  judge  to  the  act  of  1843  is 
erroneous.  Judgment  affirmed. 
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SUCCESSHON   OF     MaCAETY. 

An  opposition  to  a  tableau  of  distribation  of  the  effecta  of  a  sncceasion,  presented  after  the 
decree  for  its  homologation  had  been  rendered,  is  toe  late.  The  fact  that  the  opposition 
was  presented  a  few  moments  after  the  decree  was  rendered,  does  not  change  the  case. 

The  law  fixes  a  period  within  which  an  opposition  to  a  tableau  of  distribation  of  the  ef* 
fects  of  a  succession  must  be  made ;  it  can  only  be  made  afterwards,  where  the  proceed- 
ings have  been  suspended.  Sot  when  judgment  of  homologation  ha«  b«en  prononnced« 
creditors  who  deem  themselves  iigared  by  it  can  only  be  relieved  by  a  new  trial ;  and  this 
cannot  be  allowed,  where  the  opposition  has  not  been  filed  until  judgment  of  homobgation 
had  been  pronounced. 

A  decree  for  distribution  among  the  heirs  of  the  proceeds  of  a  saccession,  will  not  be  binding 
upon  them  without  citation ;  nor  will  they  be  bound,  without  citation,  by  an  allowaaee  of 
eonmiissiener  to  the  executor  made  in  a  tableau  oi  distribution. 

APPEAL,  by  the  opponent,  from  a  judgnsent  of  the  Fifth  District  Court  of 
New  Orleans,  homologating  a  tableau  of  distribution,  Buchanan,  J.  L. 
Janin,  for  the  appellant.  Buissonf  Eyma  and  Pitx>U  contrSt.  The  judgment 
of  the  court  was  pronounced  by 

Slidell,  J.  The  court  below  did  not  err,  in  refusing  to  permit  Mrs.  Lalau" 
rie,  to  file  her  opposition  to  the  tableau,  and  also  in  refusing  her  a  new  trial, 
so  far  as  the  judgment  of  homologation  authorized  the  payment  of  creditors. 
When  the  opposition  was  presenied,  the  decree  of  homologation  had  been  ren- 
dered. That  the  opposition  was  presented  on  the  same  day,  and,  but  a  few 
moments  after  the  rendition  of  the  decree,  does  not  change  the  case.  It 
would  throw  the  business  of  courts  into  extreme  confusion  and  make  the  ad- 
ministration of  justice  almost  impracticable,  if  a  decree  made  could  be  ren- 
dered nugatory  by  the  subsequent  appearance  on  the  same  day  of  a  party,  who 
had  seasonable  legal  notice,  and  an  opportunity  to  appear  and  present  his  case 
before  the  rendition  of  the  decree.     So  far  also  as  concerns  the  motion  for  a 
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Succession     new  trial  upoo  the  tableau  generally,  we  must  hold  the  refusal  of  the  new  trial 
o*^  to  be  correct.     We  are  not  insensible  to  the  force  of  the  reasoning   presented 

by  the  appellant^s  counsel,  deduced  from  the  general  provisions  of  the  Code 
on  the  subject  of  new  trials,  and  from  the  analogy  of  ordinary  judicial  proceed- 
ings ;  and,  if  the  matter  were  res  nova,  we  might  perhaps  hesitate  with  regard 
to  the  affirmance  of  the  opinion  of  the  district  judge.  But  that  opinion  is  very 
fully  sustained  by  the  decisions  of  the  Supreme  Court.  The  ease  of  Langet 
al.y.  Their  Creditors^  14  La.  237,  is  directly  in  point;  it  has  beep  generally 
followed  by  the  courts  and  the  profession ;  and  has  never,  so  far  as  we  are 
aware,  been  overruled.  It  was  there  said :  *'  The  law  fixes  a  delay  within 
which  opposition  to  a  tableau  of  distribution  is  to  be  made.  This  delay  is  notf 
however,  fatal,  as  long  as  proceedings  are  suspended ;  but  when  judgment  of 
homologation  is  pronounced,  creditors  who  deem  themselves  injured  by  it  can- 
not be  relieved  otherwise  than  by  a  new  trial ;  and  this  cannot  be  obtained  by  a 
party  who  has  neglected  to  file  his  opposition  until  the  judgment  of  homologa- 
tion be  pronounced.^'  On  looking  into  the  reasons  given  for  that  opinion,  by 
which  the  proceedings  upon  a  tableau  are  certainly  distinguished  in  some 
respects  from  ordinary  actions,  it  will  be  found  that  they  have  much  force. 
The  distinction  seems  to  have  originated  from  the  necessity  of  the  case,  and 
the  probable  impracticability  of  conducting  the  distribution  of  estates  among 
creditors,  if  provisions  of  the  Code  of  Practice,  not  embracing  eo  nomne 
insolvent  and  probate  proceedings,  which  are  the  subjects  of  special  legislation, 
should  be  indiscriminately  and  unqualifiedly  applied  to  such  proceedings. 
Hence  the  court,  after  giving  the  opinion  just  cited,  observed,  very  forcibly : 
<'  Were  it  otherwise,  the  final  homologation  of  the  tableau  could  be  indefinitely 
protracted  by  creditora  coming  one  after  the  other,  and  claiming  a  new  trial  tiX 
judgment  be  actually  signed.*'  If  there  be  hardship  in  the  application  of  the 
doctrine  in  this  case,  it  is  to  be  regretted ;  but  it  does  not  authorize  us  to  break 
down  a  well  settled  and  convenient  rule. 

It  is  said  that  that  the  case  here  is  to  be  distinguished  in  this  respect :  There 
was  a  premature  decree  of  homologation  entered  on  the  19th  November,  the 
fii*st  advertizement  of  the  tableau  having  been  made  on  the  9th.  On  the  20th, 
the  error  was  suggested  by  the  counsel  of  the  executors,  and  thereupon  the 
decree  of  the  19th  was  cancelled,  and  a  new  decree  of  homologation  was  ren- 
dered, ^he  argument  is  that,  this  decree  fixed  the  rights  of  the  parties  :  that 
it  aflTected  all  of  them,  and  could  not  be  set  aside  without  notice  to  the  person 
to  be  afiTected  by  it.  But  the  counsel  himself  asserts  that  the  decree  of  the 
19th  was  premature  and  illegal ;  and  such  it  clearly  was.  We  think  it  was  a 
proper  exercise  of  the  power  of  the  court  to  set  it  aside,  upon  discovering  the 
error ;  and  of  this  the  appellant,  who  herself  acknowledges  the  illegally  of 
that  decree,  ought  not  to  complain.  If  the  informal  decree  of  the  19th  had 
led  the  appellant  into  error  and  had  influenced  her  subsequent  action  to  her 
detriment,  it  might  have  afibrded  equitable  ground  for  relief ;  but  it  is  obvious 
that  such  was  not  the  case.  It  appears  from  the  statement  of  facts  adopted  by 
the  court  as  part  of  the  bill  of  exceptions,  that  the  appellant's  counsel  acknow- 
ledged that  he  had  not  seen,  nor  had  cogniz&nce  of,  the  decree  of  the  19th 
November,  when  he  asked  leave  to  file  his  opposition  on  the  20th,  after  the 
rendition  of  the  new  decree. 

The  court  properly  opened  the  decree  so  far  as  related  to  the  distribution  of 
the  nett  proceeds   of  the  estate   among  the  heirs,  upon  the  ground  that,  the 
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Hppellant  bftd  not  been  cited,  following  the  authority  of  MUlaudonr.  Cajusj  6 
La.  225,  et  seq. 

The  court  also  opened  the  decree  bo  far  as  coDcerned  the  fees  of  the  coun- 
sel of  the  executors,  and  we  do  not  understand  this  to  be  objected  to  by  the 
appellees. 

We  are  of  opinion  also  that,  the  decree  should  have  been  opened  as  to  the 
commission  of  the  executors  so  far  as  opposed,  to  wit,  their  com missioos  on 
528,100.  Under  the  authority  of  Baldwin  v.  Carleton,  }l  Rob.  112,  an  heir 
is  not  to  be  considered  as  concluded  upon  such  a  charge,  without  citation. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below,  rendered  on 
the  18th  December,  1847,  be  so  amended  as  to  open  the  decree  of  homologa- 
tion rendered  on  the  20th  November,  1847,  so  far  as  concerns  the  item  of 
$702  50  charged  for  commissions  on  the  sum  of  $28,100  ;  and  it  is  further  de- 
creed that  the  decree  of  18th  December,  1847,  so  amended,  be  affirmed;  the 
said  estate  paying  the  costs  of  this  appeal ;  and  the  personal  liability,  if  any,  of 
said  executors,  for  said  costs,  being  reserved. 
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Lacoste,  forjhe  use  &c.  v.   Harper  ct  al.,  Executors. 

Thoagh  a  bill  was  accepted  for  the  acconunodation  of  the  drawer,  yet  if  he  have  funds  in  the 
hands  of  the  acceptor  at  matarity,  though  insufficient  to  pay  the  whole  amount  of  the  bill 
he  is  entitled  to  notice  of  dishonor.    It  is  not  enough  to  relieve  the  holder  from  the  neces' 
sity  of  giving  notice,  that  the  acceptance  was  for  the  accommodation  of  the  drawer  -,  there 
most  be  something  equivalent  to  an  express  agreement  to  waive  notice. 

APPEAL  from  the  District  Court  of  Concordia,  Mayo,  J.  Sfiaw,  Stacy 
and  Sparrow,  for  the  plaintiff,  cited  Stoiy  on  Bills,  ss.  310,  312.  Bailey 
on  Bills,  302.  T.  P,  Farrar,  for  the  appellants,  cited  Blood  good  y.'  Hawthorn, 
19  La.  128.  12  Kob.  231.     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  action  is  brought  to  recover  from  the  succession  of  R.  L. 
Smith  the  amount  of  a  protested  bill  of  exchange  for  $1?,277,  dated  Natchez, 
11th  October,  1836,  drawn  by  the  deceased  on  Brander,  McKenna  and  Wright 
of  New  Orleans,  and  by  them  accepted,  payable  fifteen  months  after  date,  in 
favor  of  U'illiam  Harris,  and  by  him  endorsed.  It  is  credited  with  $600,  paid 
by  the  acceptors  on  the  10th  August,  1838. 

This  case  was  before  the  Supreme  Court  some  years  since,  and  is  reported 
in  12  Rob.  232.  It  was  then  held  that  Smith  was  not  duly  notified  of  the  protest 
for  non-payment.  But,  under  the  evidence  then  presented,  the  Court  was  of  the 
opiofon  that  the  drawer  was  not  entitled  to  notice.  The  bill  was  considered 
purely  as  an  accommodation  bill ;  and,  although  it  appeared  that,  in  1836  and 
1837,  the  relation  of  planter  and  factor  had  existed  between  Smith  and  Brander, 
McKenna  and  Wrighi,  the  court  considered  it  as  proved  that  he  had  no  funds  in 
their  hands  at  the  maturity  of  the  draft,  although  he  had  undertaken  to  provide 
funds.  The  court  also  observed  that,  it  had  not  been  shown  that  the  commer- 
cial dealings  between  them  were  kept  up  to  the  maturity  of  the  bill,  so  as  to 
justify  or  render  probable  the  expectation  that  they  might  possibly  have  any 
funds  belonging  to  him  to  any  amount.  The  court  therefore,  concluded  that 
the  drawer  was  not  discharged  for  want  of  notice,  but  remanded  the  cuu^o 

49 


386 


SUPREME  COURT  OF  LOUISIANA, 


LAC09TI 
•      V. 

Kaxpir. 


u 


mainly  on  account  of  a  plea  of  prescription,  which  was  first  set  up  in  that  court. 
In  doing  so,  however,  the  whole  case  was  left  open,  as  was  expressly  stated. 

At  the  second  trial  an  account  was  offered  in  evidence  by  the  plaintiff  which 
establishes  the  fact  that,  on  the  1st  July,  1837,  there  was  a  balance  in  the  hands 
of  BrandcTf  McKennaand  Wright^  to  the  credit  of  Smithy  of  $883  24.  In  this 
account  the  aooeptance  of  this  bill  of  $2,777  77,  then  not  due,  is  both  debited 
and  credited,  and,  at  the  foot  of  the  account,  after  striking  the  cash  balance  of 
S883  24  in  favor  of  i|i!)ntif}8,  as  of  1  July,  1837,  is  added  a  memorandum :  To 
amount  drafl  outstanding,  due  24  January,  1838,  $2,277  77.  So  that  there 
W€re  on  that  day  funds  in  the  hands  of  the  drawees  to  the  amount  of  that  balance, 
which,  if  not  subsequently  absorbed,  would  go,  pro  tanto,  towards  paying  t^e  bill. 
There  is  nothing  before  us  to  authorize  the  belief  that  this  fund  of  $883  24  was 
withrawn  before  the  bill  matured.  On  the  contrary,  the  plaintiff  has  produced 
a  witness  who  states  that,  on  behalf  of  Branded  McKenna  and  Wright,  he 
presented  this  very  account  to  Smi/A,  in  December,  1840,  or  January,  1841. 

We  are  not  aware  of  any  authority,  extending  the  exemption  of  the  necessity 
of  notice,  to  cases  where  the  drawee  had  funds  in  his  hands  at  the  maturity  o^ 
tlie  bill.  Even  if  the  funds  be  insufficient  to  cover  the  bill,  the  drawer  is  entitled 
to  notice  of  dishonor.  To  relieve  the  holder  from  the  duty  of  notice  in  such  a 
case,  we  should  require  something  equivalent  to  an  express  agreement  to  waive 
notice.  It  certainly  is  not  enough  to  show  that,  in  its  inception,  the  bill  was 
accepted  ibr  the  accommodation  of  the  drawer.  Story  on  Bills,  §  311. 
Chitty,  478. 

We  do  not  wish,  however,  to  be  considered  as  saying  that  we  regard  this  bill  as 
having  been,  in  its  inception,  purely  an  accommodation  bill.  The  drawees  were 
the  &ctors  of  the  drawer,  a  cotton  planter.  It  seems  that  shipments  of  cotton 
were  made  by  him  before  and  after  this  bill  was  drawn  ;  and,  on  the  other  hand, 
several  remittances  were  made,  by  them  to  him,  of  plantation  supplies.  An 
interest  account  was  kept,  commissions  were  charged,  and  the  case  presents  the 
usual  features  of  the  relation  of  planter  and  factor. 

Evidence  was  offered  to  prove  acknowledgments  of  his  nability  by  Smithy  and 
promises  to  pay  af^er  the  maturity  of  the  bill.  This  testimony  is,  in  many  re- 
spects, loose,  is  not  free  from  inconsistency,  and  as  a  whole  is  unsatisfactory  to 
our  minds,  and  has  left  us  in  doubt  as  to  the  true  merits  of  this  cause.     But  as  it 

a 

appears  to  have  produced  conviction  in  the  mind  of  the  district  judge,  we  have 
determined  to  remand  the  cause  for  a  new  trial,  and  will  leave  the  whole  case 
open. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial ;  the  appellees  paying 
the  costs  of  the  appeal. 


8  3861 
49  158 


3  386 
118  1671 


Smallet  V.  E[is  Creditors. 

The  acceptance  by  the  jadge  of  the  cessio'bonorutn  made  by  an  insolvent  does  not  vest  the 
property  absolutely  in  the  creditors,  so  as  to  confer  on  them  a  right  of  ownerahip.  or  do- 
minion over  it  The  property  remains  in  their  hands  only  as  a  pledge,  which  they  are 
boond  to  have  sold,  in  order  to  distribute  the  proceeds  among  themselves,  and  to  pay  the 

'  sari>liis,  if  any,  to  the  ceding  debtor  The  cession  is  not- a  giving  of  property  by  the  insolvent 
in  payment  to  his  creditors,  by  which  interest  is  arrested.  The  interest  ferms  a  partof  the 
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debt,  which  the  creditor  has  a  right  to  exact  till  the  entire  payment  of  hii  demand  ;  oonae. 
qnently  where  the  property  sorrendered  ia  fold  on  a  credit  intereit  is  dae,  not  to  the  date 
of  the  sale  only,  hot  to  the  time  of  the  distribation. 

Where'  a  judgment  has  been  obtained  on  a  note,  the  note  itself  becomes  merged  in  the  jadg- 
ment,  and  can  only  be  severed  from  it  by  the  reversal  or  recisioif  of  the  judgment. 

Where  a  debt,  originally  evidenced  by  a  note,  bat  sabseqnently  merged  in  a  judgment,  is 
placed  on  the  scbedale  of  an  insolvent,  the  debt,  whether  described  in  the  scbedale  as  a 
judgment  or  a  note,  will  vest  in  the  syndic  in  the  form  in  which  it  existed  fit  the  date  of  the 
cession.  If  the  erroneous  description  of  the  debt,  as  being  by  note  instead  of  judgment, 
was  fraudulently  made,  and  injured  the  sale,  the  creditors  alone  can  complain. 

It  is  the  duty  of  syndics  to  administer  estates  confided  to  them  with  economy,  and,  in  case 
of  any  abuse  of  their  trusts  in  this  respect,  the  creditors  will  be  relieved. 

APPEAL  from  the  District  Court  of  Concordia,  Barry,  J.     T.  P.  Farrar^ 
for  the  appellants,  cited  C.  P.  988,  989.  Stat,  of  1826,  B.  and  C.*8  Dig.  p. 
495,  s.  2.  C.  C.  2173.    2  La.  354.     Shaw^  for  the  syndic.     Stacy  and  Sparrow, 
pro  8t,  and  for  certain  creditors  of  the  insolvent.  FrosU  for  other  creditors,  cited 
C.  C.  2171.  3  La.  158.  9  La.  266. 11  La.  412.  12  La.  404,  594.  The  judgment 
of  the  court  was  pronounced  by 

KxiVG,  J.  The  firm  of  Perkins,  Hopkins  and  White  have  appealed  from  a 
judgment  homologating  a  tableau  of  distribution,  presented  by  the  syndic  of 
Smalley,  a  ceding  clebtor.  They  complain  that  the  judgnient  is  erroneous: 
Ist/  Because  it  allows  interest  on  the  claims  of  the  creditors  bearing  interest,  up 
to  the  Ist  of  February,  1844,  the  date  of  the  sale-cif  the  insolvent's  property, 
instead  of  the  18th  February,  1841,  the  date  of  the  acceptance  of  the  surrender, 
2d.  Because  the  claim  of  Samuel  Cotton  is  allowed  as  a  judicial  mortgage, 
whereas,  it  is  contended,  it  should  rank  as  an  ordinary  debt.  3d.  Because  a 
sum  of  $250  is  allowed  to  Stacy  and  Sparrow,  for  professional  services.  4th. 
Because  a  sum  allowed  to  Oakey  and  Cotton  as  costs,  is  unsustained  by  proof. 
5th.  Because  the  judgment  decrees  tbe^  tableau  to  be  final  and  discharges  the 
syndic,  which  was  not  prayed  for  by  the  latter.  6th.,  Because  the  sum  allowed 
for  taxes  is  unsupported  by  proof.  And  finally,  because  the  tableau  is  imperfect 
and  informal. 

I.  The  appellees,  whose  claims  bear  interest,  pray  that  the  judgment  be 
amended,  by  allowing  them  interest  up  to  the  day  of  distribution.  The  counsel 
for  the  appellants  contends'that,  the  property  ceded  by  the  insolvent  vested  abso* 
lutely  in  the  creditors,  in  consequence  of  which  interest  ceased  from  the  moment 
of  the  acceptance  of  the  surrender. '  This  question  can  no  longer  be  considered' 
open.  In  the  case  of  Rivas  el  aL  v.  Hunstoek  et  aZ.,.2  Rob.  192^,  194,  it.was 
held  that,  the  acceptance  of  the  surrender  by  the  judge  die}  not  vest  the  pro- 
perty absolutely  in  the  creditors,  soas  to  confer  on  the  latter.  ^  right  of  owner- 
ship or  dominion  over  it ;  that  it  remains  in  their  hands,  only  as  a  pledge,  which 
they  are  bound  to  have  sold  in  order  to  distribute  the'proceeds  among  the  credit- 
ors, and  to  pay  the  surplus,  if  any,  to  the  ceding  debtor.  The  surrender  is  not 
regarded  as  the  giving  of  property  by  the  insolvent  in  paynaent  to  his  creditors, 
by  which  the  course  of  interest  is  arrested.  ■  It  has  been  repeatedly  decided 
that,  interest  does  hot  cease  on  the  cession  of  property  by  the  insolvent.  It 
forms  a  part  of  the  debt,  which  the  creditor  has  a  rieht  to  exact  until  the  entire 
payment  of  his  demand.  3  La.  159.  9  La.  267.  11  La.  412.  The^  judge, 
ID  our  opinion,  erred  in  allowing  interest  on  the  claims  of  the  appellees  up  to  the 
date  of  the  sale  only,  the  sale  not  having  been  made  for  cash,  but  upon  extended 
terms  of  credit.  It  should  have  be^n  allowed  to  the  time  of  tlie  distribution; 
and,  in  this  respect*  the  judgment  must  be  amended  in  accordance  with  the 
prayer  of  the  appellees. 
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Smallet 

V. 

Creditors. 


II.  Cotton  obtBiDed  a  judgment  against  the  insolvent  on  a  promissory  note, 
and  subseqaently  was  declared  a  bankrupt  in  the  State  of  Mississippi.  Among 
the  assets  sold  by  his  assignee  was  the  note  upon  which  this  judgment  had 
been  previously  obtained,  and  Cotton  himself,  after  his  discharge,  became  the 
purchaser.  It  is  contended  by  the  appellants  that.  Cotton  assigned  to  his  creditors 
only  the  note,  which  was  a  voluntaiy  remissionof  the  judgment,  and  that  by  his 
subsequent  purchase  he  acquired  only  the  note  as  an  ordinary  claim,  without  the 
privilege  or  mortgage  resulting  from  the  judgment.  The  note  given  by  SmalUy 
merged  in  the  judgment  obtained  against  him  by  Cotton^  and  could  only  have 
been  again  severed  from  the  judgment  by  the  reversal  or  recision  of  the  latter. 
The  assignment  of  the  demand  by  the  bankrupt,  whether  described  in  his 
schedule  as  a  note  or  a  judgment,  vested  it  in  the  assignee  in  the  form  in  which 
it  existed  at  the  date  of  the  assignment.  The  note  and  the  judgment  being  one 
and  the  same  demand,  the  pretended  remission  of  the  judgment  would  have 
been  a  remission  of  the  debt,  and  no  such  intention  was  evinced  by  the  bankrupt. 
The  erroneous  description  of  the  demand  may  have  impaired  its  value  at  the 
sale,  and,  if  fraudulently  given,  would  be  a  just  cause  of  complaint  against  the 
bankrupt,  on  the  part  of  the  creditors.  They  alone  can  take  advantage  of  it, 
and  they  have  not  interfered  or  claimed  protection.  The  demand  is  still  a  sub- 
sisting judgment  debt  of  SmalUy^  and  whether  due  to  Cotton  or  his  assignee, 
it  is  still  entitled  to  its  rank  as  a  judicial  mortgage  on  the  tableau  of  distribution. 
Cotton  appears  as  the  owner  of  the  claim,  and  to  him  the  distributive  share 
applicable  to  it  was  properly  awarded. 

III.  Messrs,  Stacy  and  iS;7arrai^  opposed  the  tableau  on  the  ground  that,  they 
were  not  recognized  as  creditors  for  professional  services  rendered  as  attornies 
to  the  syndic.  Their  opposition  was  sustained,  and  the  amount  of  their  demand 
ordered  to  be  paid.  The  appellants  contend  that  the  syndic  imposed  an  uone* 
cessary  ch&rge  upon  the  estate  of  the  insolvent  by«mploying  additional  counsel, 
the  services  of  an  able  attorney  having  been  previously  engaged,  and  that  the 
creditors  ought  not  to  be  taxed  with  this  sum.  It  appears  that  the  greater  part 
of  the  property  of  the  insolvent  was,  for  several  years,  involved  in  two  suits, 
which  were  much  contested  both  in  the  District  and  Supreme  Courts;  that 
Mr.  Stacy  argued  the  causes  in  both  coui'ts,  and  rendered  efficient  and  im- 
portant services;  that  the  judgments  in  both  cases  were  in  favor  of  the  syndic, 
and  that  the  fee  claimed  is  very  moderate.  It  is  the  duty  of  syndics  to  adminis- 
ter estates  confided  to  their  charge  with  strict  economy,  and  from  any  abuse  of 
their  trusts  in  this  respect  the  creditors  should  be  relieved.    But  it  cannot  be 

9 

considered,  under  the  evidence  in  the  present  case,  that  the  syndic  has  been 
guilty  of  an  extravagant  expenditure,  or  that  he  has  exceeded  the  bounds  of 
prudence  in  procuring  such  additional  legal  advice  as  he  deemed  necessary  to 
protect  the  interests  of  the  creditors.  The  opposition  was,  in  our  opinion,  pro- 
perly sustained. 

IV.  The  credits  placed  on  the  tableau  of  $200,  on  each  of  the  judgments  in 
favor  uf  Cotton  and  of  Oakey^  were  properly  stricken  off  by  the  district  judge. 
Four  hundred  dollars  was  made  by  a  sale  on  executions  issued  under  these 
judgments.  The  sale  was  subsequently  set  aside,  at  the  suit  of  the  syndic. 
The  property  reverted  to  tlie  estate  of  the  ibsolvent,  and  the  sheriff,  who  retained 
the  pi*ice  in  his  hands  pending  the  litigation  in  regard  to  the  validity  of  the  adju- 
dication, returned  the  money  to  the  purchaser.  The  right  of  the  purchaser  to 
recluim  the  sum  paid  by  him,  was  expressly  reserved  in  the  decree  auiiulilng 
}io  sale.     See  Laivrcvce^  syndic  v.  Bowman,  6  Rob.  2i 
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.'  y.  The  items  for  costs  in  the  suits  of  Oakey,  and  Cotton  v.  Small ey^  and  for  Smallkit 
taxes. fur  the  years  1840,  1841,  1843,  and  1844,  are  unsupported  by  evidence.  Caeditou. 
These  must  be  stricken  from  the  tableau,  reserving  to  the  syndic  the  right  of 
placing  them  upon  a  future  tableau,  and  to  the  parties  in  interest  the  right  4if 
supporting  them  by  evidence.  We  do  not  understand  the  judgment  appealed 
from  as  granting  a  final  discharge  to  the  syndic,  but  merely  a  discharge  so  far  as 
•regards  payments  made  under  the  authority  of  the  decree  itself. 

It  is,  therefore,  ordered  that,  the  judgment  of  the  District  Court  be  amended, 
by  allowing  interest  at  the  rate  therein  specified  up  to  the  day  of  the  distribu- 
tion of  the  proceeds  of  the  property  surrendered,  on  the  sums  decreed  to  be 
paid  respectively  to  S.  W.  Oakey  and  Co.,  to  Samuel  Cotton^  to  Gasquet,  Parish 
and  Co.,  and  to  Lambeth  und  Thompson.  That  so  muchofsaid  judgment  as  decrees 
985  to  be  paid  as  the  costs  in  the  suit  of  Oakey  v.  Smalley^  and  $67  as  the  costs 
in  the  case  of  Cotton  v.  Smalley^  and  $104  34  as  taxes,  be  reversed,  and  that 
said  claims  be  rejected ;  reserving  the  right  to  the  parties  interested  of  causing 
them  to  be  placed  upon  a  future  tableau.  In  other  respects  the  judgment  ap- 
pealed from  is  affirmed ;  the  costs  of  this  appeal  to  be  borne  by  the  insolvent. 
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Greiiter  r.  Prex^deugast. 

Where  plaintiff  enjoina  the  execution  of  a  Jadgment  at  the  same  time  that  ho  sneg  to  annul 
it,  and,  on  a  judgment  being  rendered  dissolving  the  iqjunctiou  with  damages  and  interest, 
appeals  therefrom,  giving  bond  with  surety  to  pay  such  judgment  as  may  be  rendered  on  the 
appeal,  the  surety  will  be  bound,  in  case  of  the  judgment  being  affirmed,  only  for  the  dam- 
ages, interest,  and  costs  of  the^ction  of  nullity,  and  not  for  the  amount  of  the  original 
judgment.  ^^ 

APPEAL,  by  DurelU  from  a  judgment  of  the  Fifth  District  Court  of  New 
Orleans,    Buchanan^  J.     Chreiner,  for  the  appellant.     Robinson,  for  the 
defendant.     The  judgment  of  the  court  was  pronounced  by 

S  LI  DELL,  J.  Greiner  instituted  suit  to  annul  a  judgment  rendered  against 
him  in  favor  of  Prendergast,  on  the  ground  that  it  was  obtained  through  fraud. 
Daring  the  pendency  of  the  action  of  nullity,  an  injunction  issued  at  the  in- 
stance of  the  plaintiflT  inhibiting  the  execution  by  Prendcrgast  of  the  judgment 
which  Grrm*«r  sought  to  annul.  The  District  Court  dissolved  the  injunctiont 
and  condemned  Greiner  and  his  surety  in  the  injunction  to  pay  Prendergast 
927  damages,  and  ten  per  cent  interest  upon  the  judgment  enjoined  and  costs. 
Greiner  appealed  from  that  judgment,  and  gave  Levy,  and  afterwards,  upon 
Levy^s  becoming  a  bankrupt,  Durell^  as  his  surety  on  the  appeal  bond.  This 
court  affirmed  the  judgment.  A  rule  was  then  taken  on  the  surety,  DurelU  and  he 
was  condemned  to  pay  $500,  the  amount  of  the  appeal  bond,  the  judgment  to 
be  discharged  on  payment  of  $271  and  interests  and  costs,  the  amount  of  the 
original  judgment  in  favor  of  Prendergast  against  Chreiner,  and  the  sum  of  $27 
damages  and  ten  per  cent  interest,  less  certain  credits  for  amounts  paid  upon 
writs  of  fieri  facias. 

The  condition  of  the  appeal  bond  signed  by  Durell  was,  that  Greiner  should 
pay  such  judgment  as  was  rendered  on  appeal,  otherwise  that  Durell  should 
pay  it  in  his  stead.  The  judgment  appealed  from  and  which  this  court  affirm- 
edi  was  the  judgment  dissolving  the  injunction,  and  condemning  Greiner  to  pay 
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Greinsr      ^27  and  ten  per  cent  interest  upon  the  original  jadgnient;  Durell,  therefore, 

PBmDERGAiT.  ^ound  himself  conditionally  for  the  pay;nent  of  the  827,  and  the  ten  per  cent 

interoBt  and  the  costs  of  the  action  of  nullity,  and  nolhing  more.     To  hold  him 

to  the  payment  of  the  original  judgment,  would  be  to  hold  him  beyond  the 

terms  of  his  bond,  which  cannot  be  done. 

The  damages,  the  ten  per  cent  interest,  and  a  portion  of  the  costs,  have  been 
already  paid  by  Greiner  himself.  There  ie  a  portion  of  the  costs  not  yet  paid, 
and  for  those  unpaid  costs  DureU  is  conditionally  responsible.  We  have  not 
the  means  of  ascertaining  the  amount. 

Judgment  reversed,  and  rule  dismissed  as  in  case  of  non-suit,  with  costs  in 
both  courts. 
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Stockton  v.  Stanbrough,  Curator. 

Decision  in  Dupuy  v.  Betniss,  2  An.  R.  509,  as  to  the  jarisdiction  of  the  courts  of  the  United 

States  toacbing  successions  under  administration,  affirmed. 
A  sale  under  execution  of  promiflsery  notes,  made  wkbont  appraisement,  is  void.    C.  P. 

671  to  680. 
A  sale  of  promissory  notes  belonging  to  a  debtor,  made  under  a  Ji  fa.,  without  their  having 

been  taken  possession  of  by  the  marshal,  is  void. 

APPEAL  from  the  District  Court  of  Madison,   Selby,   J.     Stockton^  ap- 
pellant, pro  se.    Steele^  on  the  same  side.     Thomas  and  Snyder,  for 
the  defendant.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  Tlie  plaintiff  prayed  for  an  injunction  against  certain  hypo- 
thecary proceedings,  under  an  order  of  seizure  and  sale  granted  at  the  instance 
of  the  defendant,  who  is  curator  of  the  succession  of  Jesse  Harper,  on  two 
certain  promissory  notes  Becured  by  mortgage.  He  claims  the  ownership  of 
the  notes  under  an  assignment  from  Louis  A.  Collier,  who,  it  is  alleged,  piur- 
chased  them  at  a  sale  made  by  the  marshal  of  the  United  States,  under  an 
execution  iseued  from  the  Circuit  Court  of  the  United  States,  in  the  case  of 
Tfie  Farmers  Bank  of  Virginia  v.  David  Stanbrough,  curator  of  Jesse  Har- 
per. The  judgment,  execution,  and  marshal^s  sale  were  appended  to  the 
petition,  and,  on  motion,  the  district  judge  dissolved  the  injunction,  on  the 
ground  that  they  made  out  no  proper  case  for  that  remedy ;  and  the  plaintiflf  has 
appealed. 

A  question  has  been  raised  concernii^  the  jurisdiction  of  the  Circuit  Court 
of  the  United  States,  in  tlie  case  under  which  the  notes  were  sold.  As  &r  as 
the  views  of  this  court  are  expressed  in  the  case  of  Dupuy,  curator  v.  Bemiss, 
2  Ann.  R.  509,  in  relation  to  the  jurisdiction  of  the  courts  of  the  United 
States  touching  successions  under  administration,  we  have  no  reason  to  doubt 
their  correctness.  But  the  question  of  jurisdiction  it  is  not  necessary  to  de- 
cide. For,  if  the  court  of  the  United  States  had  jurisdiction,  we  are  of 
opinion  that  the  decision  of  the  district  judge  was  correct. 

It  does  not  appear  that  any  appraisement  was  made  of  the  property  sold. 
Phelps  V.  Rightor,  9  Rob.  631.  Code  of  Practice,  671  to  680.  Collier  w. 
Stanbrough,  recently  decided  in  the  Supreme  Court  of  the  United  States. 
Nor  does  it  appear  that  the  marshal  ever  took  possession  of  the  notes,  nor  that 
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Collier,  or  the  plaintiff,  ever  bad  them.     They  appear  to  ha?e  remained  in  the      Stocktow 
possession  of  the  defendant.    These  objections  are  fatal  to  the  plaintiff's  appli-  stakbrougb. 
cation  for  relief.  Judgment  affirmed. 


McDowell  et  al.  v.  Read  et  al. 

Where  a  court  is  called  upon  to  enforce  a  right,  it  may  avail  itaelf  of  its  jorisdiction  over  the 
person  to  do  josdce  relative  to  a  f  abject  matter  beyond  ita  jarisdiction,  though  lands  be 
affected  by  the  decree. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans, 'S^rotoWrfge,  J. 
Benjamin  and  Mieou,  for  the  appellants.  The  object  of  this  suit  against 
the  garnishee  is,  to  annul  a  contract  made  in  fraud  of  the  rights  of  plaintiffs, 
creditors  of  the  defendants.  We  contend:  Ist,  that  the  contr-nrt,  which  we 
attack,  is  invalid ;  and  2d,  that  if  invalid,  the  court  may  administer  the  proper 
remedy, 

I.  As  to  the  validity  of  the  contract.     Contracts  are  valid  or  invalid,  accord- 
ing to  the  law  of  the  place  where  they  are  made,  and  the  law  controlling  the 
parties  who  make  them.    A  contract  void  where  it  is  made,  is  void  every  where. 
Aslor  v.  Price,  7  Mart.  N.  S.  409.     The  validity  of  a  contract  is  determined 
by  the  law  of  the  country  where  it  is  made,  although  the  delivery  of  the  thing 
is  to  take  place  abroad.     Lynch  v.  Postielhwaitd  Mart.   213.     A  will,  valid 
where  it  was  made,  vests  the  property  in  the  legatee.     Day  v.  Thibodeaux^  5 
Mart.  N.  S.  496.     A  verbal  authority  to  sell  a  slave,  given  in  a  State  where  a 
verbal  sale  ot  a  slave  would  be  g*>od,  is  legal  proof  of  authority  to  sell  by  writ- 
ten title  here.     Thatcher  v.  JValden^  5  Mart.  N.  S.  496.     A   contract  must  be 
enforced,  according  to  the  law  of  the  place  where  it  was  entered  into.     Saul  v. 
Creditors,  5  Mart.  N.  S.  585,     *•  If  an  agreement,"  says  Judge  Porter,   *»  be 
Dot  binding  where  it  was  made,  it  cannot  become  so  by  being  brought  into  this 
State."     Bell  v.  James,  6  Mart.  N.  S.  76.     In  contracts  for  loan,  the  law  of 
the  place  of  the  contract  governs  in  questions  of  usury,  and  consequently  of  the 
validity,  although  the  security  be  a  mortgage  upon  lands  in  another  State.     De 
Wolf  V.  Johnson,  10  Wheaton,  367,  383.     In  the  common  case  of  bills  of  ex- 
change or  notes,  the  rights  and  obligations  of  each  party  are  fixed  by  the  law  of 
the  place  where  the  party  draws,  accepts,  or  endorses.     Damages  are  due  by 
one  law,   interest  by  another.     One  party  is  held  by  one  species  of  notice, 
another  by  notice  in  some  other  form.     Stoiy  on  Notes,  sec.   154  to  170.     The 
general  rule  is,  that  every  contract  is  governed  as  to  its  validity,  nature,  inter- 
pretation and  effect,  by  the  lex  loci  contractus.     Ibid.  sec.   155.     If  void  and 
illegal  where  made,  it  is  void  every  where.     Ibid.  sec.  156.     When  a  contract 
is  to  be  performed  in  another  place,  the  general  rule  is  that  its  validity  is  tested 
by  the  law  of  the  place  of  performance.     Ibid.  sec.  165.     But  this  exceptiou 
can  only  apply  when  the  foreign  law  only  is  regarded,  or,  in  other  words,  where 
the  whole  subject  of  the  contract  is  to  be  performed  in  another  country.  When 
a  contract  is  to  be  performed  partly  in  one  country  and  partly  in  another,  the 
law  of  each  will  operate  on  the  respective  portions  of  the  contract.     If  the  law 
of  Mississippi  operate  to  sanction  the  legal  title  of  the  trustee,  the  law  of  Loui- 
siana, where  the  trust  is  to  be  accomplished,  will  investigate  and  decide  upon 
the  legality  of  its  purposes.     The  rule  and  the  exception  are  thus   enforced, 
each  in  the  case  to  which  it  properly  applies.     No  court  is  bound  to  hold  valid 
a  contract  injurious  to  public  rights,  offending  the  morals,  or  contravening  the 
policy  of  the  country,  in  which  it  presides.     It  is  a  consequence  of  the  admis- 
sion of  the  lex  loci,  that  contracts,  void  where  made,  are  void  every  where. 
So  the  personal  capacity,  or  incapacity  to  contract,  depends  upon  the  law  of 
the  domicil.     The  competency  of  a  married  woman  to  contract,  is  considered 
to  depend  on  the  law  of  the  place  of  marriage.     2  Kent,  sec.  39,  p.  458.    The 
prohibition,  by  the  laws  of  Louisiana,  of  preferences  by  its   citizens  who  be- 
come insolvent,  renders  such  insolvents  incapable'  of  making  such  contracts. 
The  rights  of  parties  to  an  obligation,  were  settled  by  Judge  Bullard,  upon  the 
laws  of  New  York,  after  a  very  learned  and  elaborate  examination  of  the  Chan- 
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eery  decisions,  regarded  as  autbority  in  that  State.  King  v.  Harman,  6  La. 
607.  So  a  contract  of  insurance  was  decided  according  to  the  law  of  the 
place  where  it  was  made.  Skiff,  v.  La*  Ins,  Co.,  6  Mart.  N.  S.  631.  A  bill 
of  sale  raade  in  Kentucky,  and  valid  there,  is  good  here.  Hall  v.  MulhoUan^l 
La.  388.  Where  a  testator  in  Georgia  directed  his  slaves  to  be  manumitted  in 
five  years  after  his  death,  and  they  were  brought  to  Louisiana  within  the  five 
years,  it  was  held  here,  that  the  bequest  was  invalid,  because  prohibited  by  the 
laws  of  Georgia,  although  our  laws  contain  no  such  prohibition.  Mary  v. 
Morris,  7  La.  188. 

But  the  defendants  seek  to  bring  this  case  within  the  exception  to  the  rule. 
Admitting  the  force  of  the  lex  loci  contractus,  in  ordinary  cases,  they  say  that,  if 
a  contract  is  tu  be  performed  in  another  country,  then  the  laws  of  that  country 
must  alone  decide  upon  its  validity.     Does  this  principle  cover  the  case  before 
the  court.     The  priucipaland  leading  object  of  the  deeds  of  trust,  was  to  gi?e 
a  preference  to  the  particular  creditors  over   the  plaintiffs.     The  deed  had  no 
reference  to  the  laws  of  Mississippi.     That  the  property  was  situated  there 
was  utterly  immaterial.     The  trustee  was  expected  to  take  possession  and  sell 
it,    but  these  steps  were   merely  preparatory  to   a  division  of  the  proceeds, 
between  preferred  creditors,  which  was  the  great  object  to  be  attained   by  the 
deed.     As  the  domicil  of  the  trustee  was  in  New  Orleans,  it  is  here  that  be  is 
primarily  liable  to  be  called  upon,  whether  in  or  out  of  court,  to   execute  bis 
trust.     It  is  true  that  he  would  be  amenable  to  the  laws  of  Mississippi,  if  he 
should  happen  to  be  there,  but  that  woul(lbe  a  merely  accidental  jurisdiction  ; 
and,  he  would  be  equally  amenable  to  the  laws  of  New  York,  if  found  there. 
It  is  impossible,  therefore,  to  extend  the  laws  of  Mississippi,  so  far  as  to  say 
that,  merely  because  the  lands  of  a  debtor  residing  in  this  State  are  found  in 
Mississippi,  therefore,  the  owner,  though  residing  here,  is  not  subject  to  our 
laws.     If  a  contract,  valid  in  itself,  is  to  be  wholly  executed  in  another  country, 
the  law   of   that   country   governs   its   execution.     So,  if  money  be  loaned 
here,  payable  in  Mississippi,  the  law  of  Mississippi  governs   as   te  the  de- 
mand, the  payment,  and  the  interest.     But   on    the   other   hand,    where  a 
bond  fide  contract  in  Louisiana  stipulated  for  payment  in  New  York,  but  at  a 
rate  of  interest  exceeding  that  permitted  in  the  latter  State,  the  court  here 
held  the  contract  to  be  valid.     A  distinction  was  taken  between  the  validity  of 
the  contract,  and  its  mere  performance.     The  nature  and  validity  of  tiie  en- 
gagement were  held  to  be  tested  by  the  law  of  the  place  where  it  was  made, 
although  its  performance  was  to  take  place  elsewhere.     Depau  v.  Humphreys^ 
8  Mart.  N.  S.  34.     This  case  was  one  very  elaborately  considered  by  Judge 
Martin,  and  the  opinion  is  clearly  correct.     It  would   not  cover  a  mere    eva- 
sion of  the  law  of  New  York,    by  a  contract    made  here    for  the  purpose 
of  escaping  the  penalties   of  usury;  but  if  bond  fide,  the  law  of  the  piuce 
of  contract  would  be  held  to  govern  as   to  the   validity.     The  principle  is 
precisely  the  same  adopted  by  this  court  in  the  case  of  the  assignments  by 
the  Leavitts  of  their  property  in  Louisiana.     In  deciding  upon  the  validity 
of  that  contract,  the  laws  of   New  York  only  were  regarded,  although  the 
property  was  here,   and  the  contract,   if  made  here,    would  have  been  in- 
valid.     Why  is  not  the  converse  of  the  proposition  true  ?     A  married  wo- 
man in    New  York,   is   permitted  to   become  security    for  the  debt  of  her 
husband,  or   to   mortgage   her  separate   property   for   his   debt.     If  such  a 
mortgage  upon  the  separate  property  of  the  New  York  wife    were  sought 
to  be  enforced  here,  would  it  be  possible  for  our  courts  to  extend  the  pro- 
tection of  our  peculiar  law   over   the   wife,    who   had   never  been    in  this 
State  ?      Clearly  not.      The  mortgage  would  be  enforced.      But  if,  on  the 
other  hand,  a  Louisiana  wife,  owning  property  in  New  York,  were  to  mort- 
gage that  property  here,  to  secure  the   debt  of  her   husband,   the  contract 
could  not  be  enforced  any  where.     Being  invalid  and  illegal  here,  where  made, 
it  would  be  void  every  where  else.     It  is  obvious  that  there  is,  and  must  be,    a 
distinction  between  the  validity  of  a  contract  in  reference  to  property,  and  the 
property  itself.     The  property  is  governed  by  the  law  of  its  situs.     The  juris- 
diction of  Louisiana  does  not  extend  to  putting  a  litigant  into  possession  of  land 
in  Mississippi ;  yet  a  contract  made  here  by  our  own  citizens,  owning  lands 
there,  must  derive  its  validity  from  our  laws.     The  laws  of  insolvency   are  as 
much  a  part  of  the  policy  of  our  jurisprudence,  as  those  governing  the  rela- 
tions of  husband  and  wife.     They  operate  upon  all  our  citizens,  and  they  stauip 
with  reprobation  a  fraudulent  preference  of  one  creditor  over  another. 
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It  ifl  conceded  that  a  trust  deed  is  only  a  speceies  of  mortgage.  The  validity  McDowsll 
oi  a  mortgage  was  decided  by  the  Supreme  Court  of  the  United  States,  with  ^• 
reference  Xp  the  laws  of  the  place  where  the  mortgage  was  made,  althdligh  the  R<ab. 
lands  were  in  another  State.  De  Wolf  ▼.  Johnson,  10  Wheaton.  The  laws  of 
interest  and  usury  of  that  place,  were  takeu  as  the  test.  In  this  case,  the  in- 
validity results  from  the  laws  of  bankruptcy,  but  they  equally  prohibit  and  an- 
nul a  mortgage  intended  to  give  unlawful  preference.  The  principle,  therefore, 
is  the  same,  and  the  mortgage  for  the  latter  purpose,  must  be  equally  invalid. 
If  a  man  claim  the  benefit  of  the  Louisiana  bankruptcy,  he  must  surrender  all 
his  estate,  no  matter  where  it  may  lie.  The  prohibition  of  preferences  would 
be  idle,  if  a  Louisiana  debtor  owning  estates  elsewhere  could  parcel  them  out 
to  his  creditors  at  pleasure,  and  to  the  prejudice  of  those  who  receive  nothing. 
Ready  Sons  6f  Co.  unquestionably  violated  the  law  of  this  State,  and  subjected 
themselves  to  imprisonment,  when  they  attempted,  by  this  deed,  to  class  their 
creditors,  and  pay  some  to  the  exclusion  of  others.  We  hold,  then,  that  the 
position  of  the  land,  can  have  no  effect  upon  the  validity  of  the  contract.  Its 
position  is  accidental ;  the  contract  is  tested  by  the  law  of  the  place  where 
made,  and  by  the  law  to  which  the  parties  were  subject. 

II.  As  to  the  power  of  the  courts  of  Louisiana  to  afford  a  remedy :  The 
remedy  is  completely  within  the  power  of  the  court.  Upon  a  naked  question 
of  title  and  possession  the  court  could  not  act.  because  its  officers  have  no  pow- 
er  beyond  their  respective  bailiwicks ;  but,  where  a  contract  is  in  question,  its 
validity  to  be  determined,  and  its  provisions  to  be  examined  and  enforced,  any 
court  having  jurisdiction  over  the  person,  has  power  over  the  subject.  Upon  a 
similar  question,  the  Supreme  Court  of  the  United  Stales,  (Ch.  J.  Marshall.) 
says:  **  In  a  case  of  fraud,  of  trust,  or  of  contract,  the  jurisdiction  of  a  court 
of  Chancery  is  sustainable  wherever  the  person  be  found,  although  lands  not 
within  the  jurisdiction  may  be  affected  by  the  decree."  Massie  v.  Waits, 
6  Cranch,  160.  It  cannot  be  pretended  that  our  courts  have  not  jurisdiction  as 
extensive  as  the  courts  of  Chancery.  Consequently,  if  a  suit  be  brought  here 
against  a  pcu'son  duly  cited,  there  may  be  a  decree  against  him  compelling  him 
to  account  for  properties  sold  elsewhere,  to  perform  a  trust,  to  execute  a  con- 
tract, or  prohibiting  him  from  consummating  a  fraud.  If  a  naked  question  of 
title  were  involved,  **  the  Circuit  Court  of  Kentucky  would  be  without  juris- 
diction.'* *'Bot  when  the  question  changes  its  character,  where  the  defendant 
in  the  original  action  is  liable  to  the  plaintiff,  either  in  consequence  of  a  contract 
or  as  trustee,  or  as  the  holder  of  a  legal  title  acquired  by  any  species  of  mala 
fides  practiced  on  the  plaintiff,  the  principles  of  equity  give  a  court  jurisdiction, 
wherever  the  person  may  be  found."  Same  case,  p.  158.  The  cases  cited  by 
this  distinguished  judge,  strongly  illustrate  and  support  the  principles  here 
announced.  They  are  so  conclusive  on  the  point  that,  we  have  not  though  it 
necessary  to  add  one  to  those  quoted  by  him.  In  the  case  of  Penn  v.  Lord 
Baltimore,  the  Chancellor  of  England  decreed  a  specific  performance  of  a  con- 
tract respecting  lands  in  America.  In  Arglasse  v.  Muschamp,  1  Vernon,  75, 
when  an  objection  to  the  jurisdiction,  precisely  similar  to  that  now  relied  on, 
was  made,  the  Chancellor  replied  :  *'This  is  surely  only  a  jest  put  upon  the 
jariadiction  of  the  court,  by  the  common  lawyers;  for  when  you  go  about  to 
bind  the  lands  and  grant  a  sequestration  to  execute  a  decree,  then  they  readily 
tell  you  that  the  authority  of  this  court  is  only  to  regulate  a  man^s  conscience, 
and  ought  not  to  effect  the  estate,  but  that  this  court  must  agert  in  personam  only ; 
and  when,  as  in  this  case,  you  prosecute  the  person  for  a  fraud,  they  tell  you 
that  you  must  not  intermeddle  here,  because  the  fraud,  though  committed  here, 
concerns  lands  that  lie  in  Ireland,  which  makes  the  jurisdiction  local,  and  so 
wholly  elude  the  jurisdiction  of  this  court.'*  In  the  Earl  of  Kildare  v.  Sir 
Morrice  Eustace  and  Fitzgerald,  it  was  determined  that,  if  the  trustee  live  in 
England,  the  chancellor  may  enforce  the  trust,  although  the  lands  lie  in  Ireland. 
It  would  be  impossible  to  find  authorities  more  perfectly  in  point.  The  trustee, 
living  here,  may  be  compelled  to  execute  a  trust  in  reference  to  lands  in  Mis- 
sissippi. If  that  trust  be,  in  its  inception  a  fraud  upon  our  laws,  may  not  the 
court  prohibit  its  executioa,  and  divert  the  funds  in  the  hands  of  the  trustee  to 
a  lawful  purpose  ? 

Mount,  for  the  garnishee.  The  judgment  of  the  court  below  is  correct  and 
should  be  affirmed,  because,  if,  as  it  is  admitted,  a  debtor  may,  by  the  laws  of 
Mississippi,  prefer  one  or  more  creditors  to  the  rest,  by  executing  a  conveyance 
of  his  property  to  a  trustee  for  that  purpose,  and  the  laws  of  that  State  have 
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HcDowiLL    vested  the  title  to  the  property  cooFeyed  in  the  tmstee  in  the  two  deeds,  it  is 
^^'  clear  that  the  couus  of  Louisiana  could  not  divest  that  title;  for  the  title  to 

^"^^  realty  can  only  be  acquired  or  lost  by  the  lex  loci  rei  siUe.  Story,  Conf.  of  Laws, 
sec.  364,  365,  431.  7  Cranch,  115.  6  Wheaton,  577.  The  title  of  realty  is 
exclusively  subject  to  the  lex  loci  rei  sila^  and  will  not  pass  by  will,  unless  it 
conforms  to  that  law.  1 0  Wheaton,  192.  Nor  would  it  pass  by  deed,  unless  in 
case  of  such  conformation.  By  reference  to  these  deeds  it  appears  that  the 
parties  in  executing  them  had  reference  to  the  laws  of  the  State  of  Mississippi, 
where  they  were  to  be  operative.  If,  by  the  terms  of  the  contract,  it  appears 
that  it  is  to  be  executed  in  another  country,  or  that  the  parties  had  reference  to 
the  laws  of  another  country,  the  place  in  which  it  is  made  bcomes  immaterial, 
and  it  is  to  be  governed  by  the  laws  of  the  country  in  which  it  is  to  be  performed. 
17  Johns.  511.  20  Johns.  229.  Holmes  v.  Remsen,  4  Johns.  Ch.  R.  486,  487. 
So  it  is  held  that  a  contract  void  by  the  law  of  the  place  where  made,  is  valid, 
if  good  by  the  law  of  the  place  of  payment.  Story  Conf.  of  Laws,  sec.  305. 
20  Martin  R.  22,  23,  24,  30.  10  Wheaton  367.  20  Johns.  R.  102.  2  Simon  R. 
194.  2  Burr.  1076.  2  Kent,  Com.  39th  Lecture,  459. 
A  debtor,  in  failing  circumstances,  may  prefer  one  creditor  to  another.  2  Johns. 
,  C.  Rt306,  308,  and  authorities  cited  in  Marbury  v.  Brooks^  5  Con.  R.  S.  C   U. 

S.  345,434.  6.  Con.  R.  S.  C.  U.  S.  223.  7  Peters  R.  608.  Assignments  to 
secure  existing  claims  and  engagements*  as  well  as  for  future  advances  and  respon- 
sibilities, valid.  2  Johns.  C.  R.  306.  lb.  2H3.  Where  a  trust  is  created  for  the 
benefit  of  a  third  person,  without  his  knowledge  at  the  time,  he  may  afterwards 
affirm  the  trust  and  enforce  its  performance.  Moses  v.  Murgatroyd^  1  Johns.  C. 
R.  119.  3.  Johns.  C.  R.  261.  4  J.  C.  R.  136.  The  fact  that  the  grantor  retains 
possession  of  property  which  he  has  conveyed  is  not  fraudulent,  where  the 
deed  authorizes  it.  3  Cranch,  73;  1  Cond.  Rep.  458.  BogaH  v.  Oardley,  4 
Sm.  and  Mar.  302.  2.  Kent,  494,  5.30,  notes.  An  assignment  by  a  debtor,  to 
trustees,  for  the  benefit  of  all  his  creditors,  is  valid,  without  the  previous  assent 
of  the  creditors.  4J.  C.  R.  522.  11  Wheaton,  7S«  If,  as  it  is  assumed,  the 
deeds  being  made  in  Louisiana,  are  void  by  its  laws,  but  are  valid  by  the  laws  of 
Mississippi,  so  as  to  vest  the  title  to  the  property  in  the  trustee,  then  the  trustee 
takes  the  title  burthened  with  the  trusts  declared  therein,  and  this  court  cannot 
change  or  alter  the  dHods,  nor  give  any  extraterritorial  effect  to  that  decree. 
If  the  deeds  are  invalid,  then  the  trustee  is  ousted  and  divested  of  title,  and  has 
nothing  wherewith  to  be  charged.  If  they  are  valid,  then  the  creditors  who 
have  assented  and  claim  the  benefit  of  the  deeds,  have  an  unquestionable  right 
to  have  the  trusts  executed,  upon  a  proper  bill  filed  in  the  Chancery  Court  of 
Mississippi;  and  if  the  trustee  were  to  refuse  to  carry  out  and  effect  the 
object  of  the  trust-deeds,  upon  a  proper  showing  to  that  effect,  the  Court  of 
Chancery  would  appoint  a  new  trustee. 

Prentiss,  on  the  same  side.  The  judgment  of  the  court  was  pronounced  by 
EusTis,  C.  J.  A  fieri  facias  having  been  issued  on  a  judgment  obtained  by 
the  plaintiffs  against  the  defendants,  in  November,  1845,  process  of  garnishment 
was  taken  out  against  Wm.  S»  Mount  and  Co,  garnishees,  in  order  to  subject 
the  effects  of  the  defendants  in  their  hands  to  the  writ.  Wm,  5.  Mount  an- 
swered the  interrogatories  propounded,  and  acknowledged  that  certain  property 
had  been  conveyed  to  him,  situated  in  the  State  of  Mississippi,  in  trust  for  tbe 
benefit  of  certain  creditors.  On  these  answers  of  the  garnishee  the  plaiDtififs 
filed  their  petition  to  set  aside  and  annul  the  conveyances  made  by  the  defendasts 
to  the  garnishee,  on  the  ground  of  their  having  been  made  in  fraud  of  the  rights 
of  the  plaintiffs  as  creditors,  and  in  violation  of  our  laws.  On  this  petition  issue 
was  joined  by  the  gsrnishee ;  there  was  judgment  in  his  favor,  and  theplaintiflb 
have  appealed. 

We  have  had  this  case  a  long  time  under  advisement,  and,  after  a  thorough 
investigation  of  the  subject,  we  are  forced  to  dissent  from  the  conclusions  of  the 
learned  judge  before  whom  the  cause  was  tried.  The  argument  at  bar  has  been 
confined  to  the  validity  of  two  deeds  of  trust,  and  the  power  of  the  court  over 
them,  under  the  case  as  presented.  There  does  notvsppear  to  be  any  dispute 
asVo  the  facts  of  the  case. 
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The  deeds  were  executed  in  the  city  of  New  Orleans,  on  the  10th  of  May,  McDowzll 
1845.  The  first  purports  to  be  made  by  Thomas  J.  Read  of  the  city  of  Lonis- 
Yille,  Kentucky,  and  John  A.  Read  of  New  Orleans,  on  the  first  part,  certain 
creditors  of  the  firms  of  Thomas  /.  Read  and  Son  of  Louisville,  and  Thomas  J, 
Read  and  Son  and  Company  of  New  Orleans,  on  the  second  part,  and  William 
S»  Mount  of  the  third  part.  It  conveys  to  Mount  a  plantation  and  slaves  in 
Washington  county,  Mississippi,  in  trust  for  the  benefit  of  the  creditors  men- 
tioned. The  second  deed  of  trust  purports  to  be  made  by  Thomas  J.  Read^ 
John  A,  Readt  and  Robert  Y,  Blacks  styling  themselves  merchants,  commercial 
copartners,  trading  under  the  firm  of  ThomcLS  /.  Read,  Son  and  Company,  in 
the  city  of  New  Orleans ;  it  conveys  a  lot  of  ground  in  Yazoo  City,  Mississippi, 
is  of  the  same  date,  for  the  same  purposes,  and  on  the  same  trusts,  as  the  first. 
They  are  both  signed  by  the  parties  of  the  first  part,  and  by  Mount,  the  trustee, 
and  were  afterwards  confirmed  by  the  preferred  creditors.  The  trustee  was 
not  authorized  to  take  possession ;  but  the  grantors  were  to  be  permitted  to  re- 
tain it,  until  the  1st  of  January,  1847,  when  the  sale  of  the  property  was  to 
take  place  for  cash,  for  the  payment  of  1  the  debts  which  should  then  be  unsatis- 
fied, at  the  request  of  the  creditors  or  any  one  of  them. 

This  cause  was  tried  in  February,  1847,  subsequently  to  the  time  at  which 
he  was  empowered  to  make  the  sales,  and  the  record  affords  no  evidence 
whether  they  have  been  made  or  not.  The  prayer  of  *the  petition  is  that,  the 
deeds  of  tinist  be  annulled,  and  the  garnishee  be  decreed  to  be  bound  to  account 
to  the  petitioners  as  seizing  creditors,  for  the  property  to  him  illegally  conveyed. 
The  district  jndge  considered  the  case  as  confined  to  these  issues,  and  we  think 
correctly. 

In  relation  to  annulling  the  deeds  of  trust,  the  judge  was  of  opinion  that,  the 
situation  of  the  real  property  out  of  the  jurisdiction  of  the  State,  was  an  ob- 
stacle to  the  court's  rendering  any  judgment,  where  the  object  was  to  recover 
it.  Wa  think  the  case  referred  to  by  the  counsel  for  the  plaintiffs,  establishes 
the  principle  that,  where  a  court  is  called  upon  to  enforce  a  right,  it  may  avail 
itself  of  its  jurisdiction  over  the  peraon  to  do  justice  relative  to  a  subject  mat- 
ter beyond  .its  territorial  jurisdiction,  though  lands  be  effected  by  the  decree. 
The  contract  made  here  between  the  defendants  and  Mount  is  the  subject  matter 
upon  which  the  court  is  called  upon  to  act.  Its  validity  is  drawn  in  question. 
The  responsibility  of  the  trustee  to  other  creditors  than  those  provided  for,  de- 
pends upon  its  legality.  Even  if  the  judgment  to  be  rendered  should  not  be 
efficient  in  the  State  where  the  property  is  situated,  that  fact,  were  it  ascer- 
tained, we  think  would  not  be  sufficient  to  authorize  the  court  to  withhold 
its  action  upon  the  contract. 

We  think  the  determination  of  this  case  would  be  necessarily  effected  by  the 
fact  of  the  sales  having  been  made  by  the  trustee  under  the  deeds  of  trast. 
In  assuming  them  to  have  been  made,  we  might  do  him  injustice ;  and,  as  we 
think  the  District  Court  erred  in  rendering  an  absolute  judgment  against  the 
plaintiffs,  we  prefer  to  remand  the  cause  for  a  new  trial,  without  being  com- 
mitted as  to  any  future  course,  to  closing  it  by  a  final  judgment  on  a  state  of  facts 
presented  by  the  record,  which  may  not  be  consistent  with  their  present  state, 
nor  subject  to  the  same  principles. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  the  case  re- 
manded for  a  new  trial ;  the  appellee  paying  the  costs  of  this  appeal. 
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Succession  of  Whitehead. 

An  adminutrator  will  Dot  be  liable  personally  for  the  costs  of  a  probate  sale  made  at  bii 
instance  to  effect  a  partition,  tboagh  sabseqnently  set  aside  for  informalities,  where  the 
proceedings  to  effect  it  were  condncted  by  counsel,  contradictorily  with  the  heirs,  and  the 
sale  was  made  under  a  decree  of  the  coart  Having  proceeded  in  good  faith,  and  osed  the 
precaations  which  pradence  suggested,  the  error  cannot  be  imputed  to  negUgencet  nor 
render  him  personally  answerable. 

Services  rendered  by  counsel,  necessary  for  the  settlement  and  partition  of  a  socceiston, 
enuring  to  the  benefit  of  all  the  parties  in  interest,  mast  be  borne  by  the  saccession. 

Where  an  administratoi;  in  the  exercise  of  a  soand  discretion,  deems  it  necessary  for  the 
security  of  the  property  under  bis  administration  that  it  should  be  insured,  it  is  his  doQr  to 
ensure  it,  and  the  costs  must  be  borne  by  the  saccession. 

Where  one  of  several  co  proprietors  of  a  lot  of  groond  pays  fbr  the  whole  cost  of  pavement! 
made  on  the  requirement  of  the  city  aathorities,  and  for  which  the  property  was  boand  and 
the  co-proprietor  individually  liable,  having  an  interest  in  .dlschargiog  the  debt  he  will  be 
subrogated  to  Ihe  rights  of  Che  paver,  and  may  recover  from  his  co- proprietors  their  pro- 
portions. 

APPEAL  from  the  Second   District  Court  of  New  Orleans,   Canon^   J. 
Benjamin  and  Micou^  for  the  adminifitrator.     Ehcyn^  for  the  appellanlB. 
The  judgment  of  the  court  was  pronounced  by 

King,  J.     Charlotte  Whitehead  died  leaving  as  her  only  heirs  three  children, 
to  wit,  Ellen  C.  Whitehead^  George  Whitehead  and  Harriet   Whitehead ^  wife 
of  Phelps*     Her  estate  consisted  chiefly  of  a  house  and  lot  in  the  city  of  New 
Orleans.     In  1832,  Ellen  C    Whitehead  entered  into  a  contract  with  Phelps^ 
for  the  construction  of  a  brick  kitchen  upon  the  property  held  by  her  in  com- 
mon with  her  co-heirs,  and  after  the  completion  of  the  work  gave  her  notes 
for  the  price  ($2097),  secured  by  a  mortgage  on  the  property.     Phelps  traos- 
ferred  these  notes,  with  a  subrogation  to  all  his  rights,  to  T,  R,  Hyde^  who 
made  iueflectual  efforts  to  collect  the  debt.     The  undivided  interest  of  EU&n 
in  the  succession  of  her  mother  was  sold  to  satisfy  the  claim  of  a  prior  mort- 
gage creditor,  and  purchased  by  Maher^  who  sold  it  to  Hyde-     Upon  acquiring 
this  interest,  Hyde  caused  the  administrator  who  was  then  aeting  to  be  re- 
moved, and  the  administration  to  be  conferred  upon  himself.     He  obtained  an 
order  for  a  partition,  and  a  sale  as  the  means  of  effecting  it.     At  the  inventory 
taken  of  the  property  he  caused  separate  appj-aisements  to  be  made,  of  the  lota 
with  the  original  building,  and  of  the  kitchen  which  bad  been  erected  by  Ellen. 
Whitehead*    The  latter  was  estimated  at  $1,200.     A  sale  was  made  of  the 
entire  property ;  but  the  purchaser  refused  to  comply  with  the  terms  of  the 
adjudication,  on  the  ground  that  no  title  had  been  conferred,  in  consequence  of 
alleged  informalities  in  the  proceedings.    The  objections  were  held  to  be  valid, 
and  the  sale  was  set  aside.     A  second  sale  was  subsequently  made,  the  pro- 
ceeds of  which  compose  the  entire  funds  for  distribution.     The  administrator 
presented  an  account  of  his  administration,   which  Mrs.  Phelps  and  George 
Whitehead  opposed  on  various  grounds,  all  of  which,  with  one  exception,  wero 
overruled  in  the  court  below  ;  and  the  opponents  have  appealed.     Those  oppo- 
sitions only  will  be  considered,  which  have  been  insisted  on  in  this  court. 

1.  It  is  contended  first,  that  the  expenses  incurred  in  making  the  first  sale 
should  be  at  the  charge  of  the  administrator,  who,  it  is  alleged,  failed  to  caua* 
the  formalities  to  be  fulfilled  requisite  for  giving  validity  to  the  sale.  The  probate 
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proceediogs  were  conducted  by  counsel  employed  for  that  purpose,  contradic-  SuccsatiuN 
torily  with  the  heirs,  and  the  sale  was  made  under  the  authority  of  a  decree  of  whitebsad. 
the  court.  The  administrator  proceeded  in  good  faith,  and  used  the  precau- 
tions which  prudence  suggested  to  effect  a  valid  sale.  The  error  into  which 
he  fell,  if  indeed  it  be  one,  cannot,  under  these  circumstances  be  imputed  to 
negligence,  and  render  him  personally  answerable  for  expenditures  incurred. 
We  think  that  the  judge  did  not  err  in  decreeing  these  charges  to  be  supported 
by  the  succession. 

2.  The  opponents  complain  that,  a  credit  has  been  allowed  to  the  administra- 
tor for  a  larger  amount  than  he  paid  to  the  auctioneer  as  commissions.  There 
was  an  error  in  this  respect  in  the  judgment  as  originally  rendered,  which  was 
corrected  by  the  judge  on  a  motion  for  aoew  trial. 

3.  The  fees  paid  to  counsel  are  opposed,  on  the  ground  that  they  were  for 
services  rendered  at  the  request  and  for  the  exclusive  benefit  of  the  adminis- 
trator. There  is  no  complaint  that  the  sum  paid  was  unreasonable.  The 
record  furnishes  evidence  that  the  services  rendered  by  the  counsel  were 
necessary,  for  the  final  settlement  and  partition  of  the  succession.  They  con- 
sequently enured  to  the  benefit  of  aH  the  parties  in  interest,  and  must  be  borne 
by  the  succession.     Friend  v.  Graham*8  administrator^  10  La.  440. 

4.  The  administrator,  who  is  the  owner  of  the  share  of  Ellen  C.  Whitehead, 
and  of  her  claim  for  the  price  of  the  kitchen,  credits  himself  in  the  account 
rendered  with  il,200,  the  amount  of  the  separate  appraisement  of  that  build- 
ing. This  item  was  opposed,  on  the  ground  that  the  opponents  have  received 
no  benefit  fi'om  this  addition.  Two  of  the  witnesses  estimate  the  kitchen  at 
irom  $500  to  $1000.  But  the  appraisers  called  for  the  express  purpose  of  fixing 
ita  value,  estimate  it  at  $1,200.  The  building  contract  shows  the  original  cost 
to  have  been  much  greater.  At  the  sale,  the  lots,  with  the  buildings  as  they 
originally  stood,  produced  their  separate  value,  and  a  further  sum  equal  to  the 
separate  appraisement  of  the  kitchen;  showing  conclusively  the  additional 
value  which  the  latter  gave  to  the  property.  Upon  no  principle  of  justice  can 
the  opponents  claim  to  enrich  themselves  by  this  outlay.  The  opposition  to  this 
item  was,  in  our  opinion,  properly  overruled. 

5.  The  succession  is  debited  with  an  amount  paid  for  premiums  of  insurance 
by  the  administrator  during  the  yeara  of  his  administration,  and  this  item  is  also 
opposed.  We  think  that  it  was  properly  allowed.  If  the  administrator,  in  the 
exercise  of  a  sound  discretion,  deemed  this  precaution  necessary  for  the  securi- 
ty of  the  property  under  his  administration,  it  was  his  duty  to  cause  it  to  be 
insured,  and  the  charges  for  that  purpose  must  be  borne  by  the  succession. 

6.  Mrs,  Phelps  opposes  the  account  on  the  further  ground  that,  she  has  not 
been  recognized  as  a  creditor  for  $397,  alleged  to  have  been  paid  by  her  for 
paving.  She  entered  into  a  contract  for  the  work,  in  which  it  was  stipulated 
that,  one- third  of  the  price  was  to  be  paid  by  Ephraim  Whitehead^  and  the  re- 
maining two-thirds  were  to  be  paid  by  heraelf.  There  being  three  heirs  she 
was  bound  for  $199  11.  The  receipts  show  that  she  has  paid  $316,  being  an 
excess  of  $116  89  over  the  amount,  for  which,  as  one  of  the  co-proprietors, 
she  was  liable.  But  it  is  contended  that  she  has  forfeited  her  right  to  claim  to 
be  reimburaed  this  expenditure,  because  the  paynaent  was  voluntarily  made  by 
her,  without  calling  upon  Hyde^  who  was  a  co -proprietor,  for  contribution,  and 
because  no  separate  appraisement  was  made  of  the  lot  and  banquette,  by  which 
an  apportionment  to  her  of  a  share  of  the  proceeds  can  be  made.     It  is  coo- 
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Succession  ceded  that  the  paving  was  done  at  the  requisition  of  the  city  anthorities.  The 
Whitehead.  ^^^^  therefore  became  indispensable,  and  it  is  not  pretended  that  the  price 
paid  was  excessive.  Not  only  were  the  co- proprietors  individaally  liable  for 
the  cost,  in  proportion  to  their  respective  interests,  but  the  property  itself  was 
also  bound.  If  the  work  had  not  been  done  by  the  owners,  the  city  authori* 
ties  would  have  caused  it  to  be  done  at  the  expense  of  the  proprietors.  The 
property  when  sold  produced  a  sum  more  than  sufficient  to  pay  all  the  claims 
to  which  it  was  subject.  The  question  presented  is  not  one  of  conflicting  privi- 
leges, nor  of  improvements  made  upon  the  property  of  another,  but  merely  of 
the  payment  of  a  debt  due  by  another.  No  separate  appraisement,  therefore, 
of  the  pavement  and  lot  became  necessary.  The  opponent  was  bound  with 
her  co-proprietors  for  the  .debt,  and  had  an  interest  in  discharging  it.  By  her 
payment  she  became  subrogated  to  the  paver's  rights,  and  presents  both  a  legal 
and  an  equitable  claim  to  be  reimbursed.  C.  C.  art.  2157.  The  judge,  in  our 
opinion,  erred  in  rejecting  the  whole  of  her  claim,  and  should  have  awarded  to 
her  the  excess  which  she  paid  over  the  amount  for  which  she  was  liable  as  aa 
heir. 

It  is,  therefore,  ordered,  that  so  much  of  the  judgment  of  the  District  Court 
as  dismissed  the  claim  of  Harriet  Phelps  for  paving,  be  reversed.  It  is 
further  ordered  that  tbe  said,  Harriet  Phelps  be  placed  on  the  account  rendered 
by  T.  R.  Hyde^  administrator,  as  a  creditor  for  the  sum  of  $116  89,  to  be  paid 
in  due  course  of  administration;  and  that,  in  other  respects,  said  judgment 
be  affirmed;  the  appellee  paying  the  costs  of  this  appeal. 
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The  State  v.  Lswis. 

■^   jjAJ  8ec.  7  of  the  stat.  6  April,  1843,  aathoriziog  janes,  in  cases  in  which  capital  paaishmeiit  or 

61    8861  imprisonment  at  bard  labor  for  life  is  inflicted  for  any  crime  committed  by  a  slave,  to  pro- 

noance  sentence  of  death,. imprisonment  at  hard  labor  for  life,  or  imprisonment  for  a  shorter 

term,  was  not  repealed  by  the  stat.  of  1  Jane,  1846. 
Prior  laws  will  not  be  presamed  to  have  been  repealed  by  sabaeqaent  laws,  irom  the  niara 

fact  that  the  latter  contain  provisions  different  f«am  the  former.    A  repeal  wiil  be  implied 

only  where  the  last  statate  contains  provisions  contrary  to,  or  irreconcileable  wlch,jtbose 

of  prior  laws.    C.  C.  23. 

APPEAL  from  the  District  Court  of  Jeflferson,  Clarkt,  J.  Petja^  District 
Attorney,  for  the  State.  Jourdan^  for  the  appellant.  The  judgment  of  tho 
court  was  pronounced  by 

Kino,  J.  The  ^slave,  Lewis^  was  convicted  of  murder  by  a  court  organised 
tinder  the  act  of  1846,  -(Acts,  p.  114,)  and  sentenced  to  imprisonment  at  hard 
labor  in  the  penitentiary  for  twenty  years.  After  an  ineflfectual  effort  to  obtaia 
a  new  trial,  an  application  was  made  to  the  district  judge  for  a  habeas  corpus^ 
on  the  ground  that  the  prisoner  was  detained  in  virtue  of  an  illegal  sentence. 
The  writ  was  refused,  and  the  defendant  has  appealed. 

It  is  contended  that  the  7th  section  of  the  act  of  1843,  (Acts,  p.  92,)  which 
authorizes  the  jury,  in  cases  where  capital  punishment  or  imprisonment  at  hard 
labor  for  life  is  inflicted  for  any  crime  committed  by  a  slave,  to  pronounce  sen- 
ience  of  death,  imprisonment  at  hard  labor  for  life,  or  for  a  shorter  term  in 
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priflOD,  ^.,  has  been  repealed  by  the  act  of  1846,  (Acts,  p.  114,)  under  which  Ths  State 
the  tribunal  in  the  present  instance  was  organized,  and  that  the  only  discretion  Lewis, 
left  to  juries  under  the  latter  act  is,  upon  conviction,  to  pronounce  sentence  of 
death,  or  to  condeoan  the  slave  to  suffer  corporeal  punishment.  There  has 
been  no  express  jepeal  of  the  act  of  1843.  The  implied  repeal,  it  is  contend- 
ed, results,  first,  from  creating  a  tribunal  difierentlj  constituted  for  the  Irial  of 
crimes  committed  by  slaves ;  secondly,  from  specifying  two  descriptions  of  pun- 
ishment only,  which  the  newly  created  tribunals  may  decree  upon  a  conviction, 
to  wit,  death  or  corporeal  punishment.  The  omission,  in  the  act  of  1846,  to 
enumerate  other  punishments  which  juries  were  authorized  by  tlie  first  act  to 
decree,  it  is  said  is  a  restriction  imposed  upon  their  powers,  and  a  denial  to 
them  of  authority  to  decree  other  punishments  than  those  specified  in  the  act. 
As  there  has  been  no  express  repeal  of  the  act  of  1843,  a  repeal  ie  only  impli-  ' 
ed  in  so  far  as  the  last  act  contains  provisions  eontrary  to,  or  in*econciliable 
with,  those  of  the  first.  C.  C.  art.  23.  The  repeal  of  prior  laws  by  those  sub- 
sequently enacted  is  no^  to  be  presumed,  although  the  latter  may  contain  pro- 
visions different  from  the  former.  To  produce  the  efifect  of  a  repeal,  in  the 
absence  of  a  positive  enactment,  the  provisions  of  the  respective  laws  must  be 
clearly  repugnant.  The  silence  ef  the  legislature  in  relation  to  powers  confer- 
red by  the  first  act,  is- not  to  be  construed  into  an  intention  to  abrogate  them. 
C.  C.  art.  23.  1  Toul.  nos.  154,  155,  156.  5  Mart.  N.  S.  575.  7  La. 
166. 

There  can  be  no  doubt  that  most  of  the  provisions  of  the  act  of  1843,  par- 
ticularly those  creating  tribunals  for  the  trial  of  otfences  committed  by  slaves 
and  providing  for  the  mode  of  proceeding  before  them,  have  been  impliedly 
repealed  by  subsequent  laws.  But  as  regards  the  7th  section  of  that  statute,  it 
stands  in  conflict  with  no  provisions  of  the  act  of  1846.  The  former  gives  a 
wider  discretion  to  the  jury  than  the  latter  in  relation  to  the  punishments  to  be 
awarded,  but  the  two  may  well  stand  together ;  and  it  is  the  duty  of  courts  to 
give  effect  to  both.  Nor  does  the  spirit  of  our  recent  legislation  authorize  the 
conclusion  that  the- legislature  intended  to  deprive  the  jury  of  the  right  to  mit- 
igate the  punishment  in  capital  cases,  and  to  substitute  imprisonment  at  hard  la- 
bor, or  corporeal  punishment  at  their  discretion,  for  death,  in  the  event  of  con- 
viction. An  act  of  1846,  (Acts,  p.  118),  approved  only  two  days  previous  to  that 
under  consideration,  provides,  **  that  in  all  cases  were  the  punishment  denounced 
by  law  is  death,  it  shall  be  lawful  for  !&•'  jury  to  qualify  their  verdict  by  adding 
thereto,  «*  without  capital  punishment;*'  and  when  verdicts  so  qualified  are  re- 
turned, the  accused  shall  only  be  sentenced  to  hard  labor  for  Hfe,  in  the  pen- 
itentiary. This  legislation  indicates  a  growing  opinion  opposed  to  capital  pun- 
ishment, except  in  extreme  cases,  leaving  it  to  the  jtury  to  determine  in  what 
cases  it  shall  be  decreed  ;  and  repels  the  conclusion  that  there  has  been  any  in- 
tention, to  deprive  juries  empannelled  for  the  trial  of  slaves  of  the  power  of 
substituting  other  punishment  for  that  ef  death.  A  power,  the  exercise  of 
which  is  so  important  to  the  accused,  cannot  be  held  to  have  been  repealed, 
without  an  express  repealing  clause,  or  provisions  in  the  last  law,  so  clearly 
repugnant  to  those  of  the  first,  as  to  leave  no  reasonable  doubt  of  the  intention 
of  the  legislature.    No  such  repugnancy  presents  itself. 

Judgment  affirmed. 
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3  400  Frosten  et  al.  v.  Legendre. 

U5    860 

Where,  after  the  diESoIotion  of  the  commanity  hy  the  death  of  one  of  the  spouses,  the  sor- 
▼Ivor,  as  tutrix  of  a  daagbter,  becomes  a  party  to  a  marriage  contract  of  the  latter,  in  which 
it  is  declared  that  the  daughter  is  entitled  to  a  certain  portion  of  land  belonging  to  the  com- 
manity<  and  the  daughter  subsequently  mortgages  that  portion  of  the  land  to  a  third  person, 
referring  in  the  act  to  the  land  as  that  described  in  the  marriase  contract,  the  surviving  wife 
will  be  estopped  from  questioning  the  title  of  the  daughter  to  that  portion  of  the  land. 
Per  Curiam:  Even  if  she  made  an  unintentional  mistake  as  to  the  quantity,  her  innocence 
will  not  protect  her,  for  the  rule  is  that,  where  one  of  two  innocent  persons  must  suffer,  he 
shsU  suffer  who  by  bis  act  occasioned  the  confidence  and  loss. 

APPEAL  from  the  Fifth  District  Coort  of  New  OrleanSf  Buchanan,  J. 
Michel  and  Bums,  for  the  appellants.     Prtiux  and  Collens,  for  the  de- 
fendant.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiffs  arrested  by  injunction,  the  sale  of  the  undivided 
third  of  certain  real  estate,  mortga^nd  by  Charlotte  L.  Fulmer  to  Legendre,  up- 
on the  allegation  that  she  was  only  the  owner  of  one-sixth  of  the  property ; 
that  it  was  community  property,  acquired  by  George  Fulmer,  who  left  at  his 
death  the  plaintiflT,  now  Mrs.  Kammer,  his  widow  in  community,  and  three 
children,  Charlotte,  Frederic,  and  Oeorge ;  so  that  at  his  death  the  property  be- 
longed, one-half  to  bis  widow,  and  one-sixth  each  to  his  children ;  and  con- 
sequently, that  Charlotte  could  onJy  mortgage  to  Legeudre  an  interest  of  one- 
sixth. 

Charlotte  married  Chase,  and  in  the  marriage  contract  it  was  decbired  that,  as 
heir  of  George  Fulmer,  she  was  the  owner  of  one  undivided  third  of  the  land 
in  question.  The  mother,  the  present  plaintiff,  was  a  party  to  this  deed,  act- 
ing as  her  natural  tutrix.  When  the  mortgage  to  Legendre  was  afterwards 
executed  by  Charlotte,  she  mortgaged  one  undivided  third  of  the  land,  and  de* 
scribed  it  as  **  the  same  which  is  set  forth  in  her  marriage  contract,  as  her  8e|>- 
arate  property." 

The  participation  of  the  mother  in  the  marriage  contract  was,  as  regards 
third  persons,  a  solemn  recognition,  on  her  part,  that  her  daughter  was  the 
owner  of  one-third  of  the  land ;  and  upon  the  faith  of  this  representation,  we 
roust  consider  Legendre  as  having  acted,  in  as  much  as  the  marriage  contract  ia 
expressly  referred  to  in  the  mortgage.  She  is  therefore  in  equity  estopped 
from  now  questioning  his  right  of  mortgage  upon  one-third.  Kven  if  she 
made  an  unintentional  mistake,  her  innocence  cannot  protect  her,  for  the  rule 
is  that,  where  one  of  two  innocent  persons  must  suffer,  he  shall  suffer  who  by 
his  own  act  occasioned  the  confidence  and  loss.  See  Richardson  v.  Hxfams,  1 
An.  288.     1  Story's  Equity,  377. 

It  is  to  be  observed  that,  Mrs.  Chase  may  be  recognia&ed  as  the  owner  of  an 
undivided  third  without  affecting  the  share  of  the  two  minors,  Frederic  aD<i 
George.    The  loss  must  fall  on  the  widow's  share. 

Judgment  qfirmed* 
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Ballister  et  al.  i\  Hamilton. 

\  ~     Mere  knowledge  that  there  is  a  principal  will  not  destroy  the  right  of  a  party  dealing  with 

>  an  agent,  and  charging  him  with  the  balance  dne  on  the  traniaction,  to  look  to  the  prinoi- 

,  pal  when  afterwards  discovered,  where  the  state  of  the  accoants  between  the  principal  and 

agent  is  not  sach  as  to  make  it  a  hardship  that  the  former  shoold  be  hold  liable. 
Where  the  agreement  between  the  parties  to  a  contract  is  silent  as  to  the  rate  of  interest  to 

be  paid  on  any  balance  that  may  be  dne,  the  rate  mast  be  that  allowed  by  the  laws  of  the 

place  where  sach  balance  was  payable 
Where  an  advance  is  obtained  in  this  State,  from  an  agent,  residing  here,  of  a  foreign  principal, 

on  merchandize  to  be  shipped  to  and  sold  by  the  latter  abroad,  the  allowance  of  interest  on 

any  balance  doe  to  the  foreign  principal  in  consequence  of  the  proceeds  of  tlie  sale  falling 

short  of  the  advances,  mast  be  determined  by  the  law  ol  the  domicil  of  the  principal  where 

the  merchandize  was  sold. 

APPEAL  from  the  Fourth  District  Court  of  Now  Orleans,  Slratchridge^J, 
Bradfardt  for  the  plaintitTs.  Vasont  for  the  appellnDf.  contended  thnt  the 
allowance  of  interest  should  be  determined  by  the  laws  of  the  State,  which  was 
the  place  of  the  contract,  citing  Story's  Conf.  Laws,  ss.  284,  287.  3  Wheaton 
101.  10  Ibid.  367.  1  La.  249,  234, 528.  Story  on  Bills,  p.  598.  The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  In  December,  1843,  Oakford  obtained  from  S,  and  J,  P.  J^kil- 
ney,  the  agents  at  New  Orleans,  of  the  plaintifls,  merchants  of  Boston,  an  ad- 
Tance  of  $3,340,  on  seventy-three  bales  of  cotton  belonging  to  the  defendant, 
For  the  sum  advanced  5.  and  /.  P.  Whitney  drew  their  bills  on  the  plaintiffs  at 
sixty  days'  sight,  which  bills  were  accepted  and  paid  by  plaintiffs  at  their  matu- 
rity, 11  March,  1844.  The  cotton,  pursiMint  to  agreement,  was  shipped  by  <S'. 
and  /.  P.  Whitney  to  plaintifis,  for  sale  on  Oakford^s  account.  It  was  sold  by 
them  on  the  14  October,  1844,  and  on  the  15  October,  1844,  the  plaintiffs  made 
out  their  account-current  of  the  shipment,  in  which  the  amount  of  the  drafts  is 
charged  at  the  date  of  their  maturity,  interest  is  charged  on  that  amount  at  six 
percent  from  that  date,  the  nett  proceeds  of  sale  of  ihe  cotton  are  credited  on  the 
day  of  sale,  and  a  balance  is  thus  produced  as  due  14  October,  1844,  of  $1,269  26  ; 
for  which,  with  interest  from  that  date,  at  six  per  cent  according  to  the  law  of 
Massachusetts,  this  suit  is  brought. 

Although  the  transaction  took  place  in  Oakford's  name,  we  have  no  doubt  as 
to  the  liability  of  Hamilton*  Oakford  was  his  agent,  and  made  the  shipments 
at  his  request.  At  the  time  of  the  shipment  Oakford  mentioned  to  the  Whil- 
neys  that  he  was  not  the  owner  of  the  cotton ;  that  there  was  a  responsible 
party,  whose  name  he  would  give,  in  case  there  was  any  reclamation  on  tho 
cotton.  As  soon  as  Oakford  received  the  plaintiffs'  account  from  the  Whitney 9, 
he  gave  the  name  of  HamUtont  as  the  owner  of  the  consignment,  and  the  party 
bound  to  pay.  Mere  knowledge  that  there  is  a  principal,  does  not  destroy  the 
right  of  a  party  dealing  with  the  agent  to  look  to  the  principal  when  afterwards 
discoyered.  By  debiting  Oakford  with  the  balance  of  account  of  the  shipment, 
the  plaintiffs  were  not  precluded  from  resorting  afterwards  to  Hamilton,  the 
undisclosed  principal.  It  is  consistent  with  justice  and  the  general  rules  of 
the  law  of  agency,  that  the  creditor  should  have  his  remedy  against  the  princi- 
pal.    How  far  this  doctrine  is  to  be  qualified   in  cases  where   the   state  of 
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tccounU  between  the  ptiDci|Mil  and  agent  would  make  it  a  bardablp  that  the 
princijial  ahoald  be  called  apoo«  it  is  nnneeessaiy  to  conaider,  no  anch  equity 
haFiDg  been  shown  in  the  present  case* 

But  the  point  most  seriously  pressed  in  this  cause,  and  certainly  a  very  inte- 
resting one,  is,  whether  the  defendant  is  to  pay  interest  on  the  balance  of  the 
acconnt  at  six  per  cent,  which  is  the  Massachusetts  rate,  or  at  the  Loniaianm 
rate  of  five  ?  This  turns  upon  the  question,  where  the  indebtedness  is  to  be 
considered  as  payable;  and,  in  its  solution,  the  parties  have  given  us  no  expreaa 
guide.  Their  agreement  was  silent  upon  that  point,  and  we  must  endeavor  to 
gather  their  intentions  from  the  nature  of  the  transactions.  It  is  clear  that  the 
first  resort  of  the  plain tifls  was  to  be  the  cotton,  and  that  resort  was  to  be  exer- 
cised in  Boston,  because  it  was  shipped  for  the  express  purpose  of  being  there 
sold.  Then,  so  far  as  the  proceeds  would  go,  the  contract  of  the  parties  waa 
that  payment  should  be  made  in  Boston.  Again,  although  the  contract  is  made 
in  Louisiana,  the  duty  of  selling,  the  duty  of  the  plaintiflb  as  fiictors  of  the 
defendant,  was  to  be  performed  in  Massachusetts.  An  incident  of  the  duly 
thus  to  be  performed  is,  to  pay  the  defendant,  if  there  should  be  an  excess  of 
proceeds  over  advances.  Suppese  there  had  been  a  surplus  in  this  case,  instead 
of  a  deficit.  Boston  being  the  place  where  the  consignee's  duty  of  selling  the 
merchandize  was  to  be  performed,  it  seems  just  to  consider  the  incidents  of 
that  doty  as  regulated  by  the  laws  of  that  place.  Becoming  there  a  debtor  for 
the  supposed  surplus,  the  interest  of  Massachusetts  would  seem  the  proper  stan- 
dard, if  the  consignee  failed  to  pay.  See  the  case  of  Qmsequa  t.  Fanning^ 
17  Johns.  511.  But  if  the  plaintiffs  would  be  chargeable  with  Masaachnsetta 
interest  on  a  surplus,  a  reciprocal  liability  should  rest  upon  the  defendant  in 
case  of  deficit ;  otherwise,  as  was  forcibly  put  by  the  court  below,  we  should  be 
adopting  the  singular  rule  of  two  kinds  of  interest  in  an  account^urrentt 
without  the  agreement  of  the  parties. 

We  are  aware  that  this  view  conflicts  with  the  opinion  of  Judge  Story,  in  the 
case  of  Grant  v.  Healy,  2  Law  Reporter ;  but  we  feel  a  strong  conviction  that 
the  rule  we  have  followed  accords  with  the  general  mercantile  opinion,  which* 
in  a  matter  of  this  sort,  is  entitled  to  very  great  weight. 

Under  the  admissions  made  at  the  trial,  we  think  there  was  no  error  in  afiow- 
ing  the  interest  from  the  time  the  balance  was  due  and  payable. 

Judgment  termed* 


Marsh  et  al.  v.  Small  et  al* 

Where  a  check  on  a  banker  ii  received  in  payment  daring  banking  hoon  of  the  day  en  whidi 
it  wai  drawn,  in  the  nanal  ooone  of  baaineat,  and  under  drcomataBces  not  calciilated  to 
excite  aaapicion,  and  no  negligence  is  ahown  from  which  bad  faith  can  be  infened,  the 
holder  may  recover  the  amoont  againa t  the  drawer,  thoogh  the  check  was  lost  by,  or  atolea 
from,  the  real  owner. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge,  J. 
T.  R.  Wolfe,  for  the  plaintiflTs,  cites  Chitty  on  Bills,  ed.  1839,  p.  277,  and 
notes.  Story  on  Bills,  sec.  207  and  notes.  Story  on  Notes,  'sec.  137,  and 
notes.  Dufour,  for  the  appellants,  cited  Chitty  on  Bills,  p.  278  to  284.  13  L»a. 
216, 217,  contending  that  plaintiffs,  by  taking  a  check  from  a  person  of  whom  tli«iy 
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koew  notking,  and  about  whom  they  made  no  enquiry,  were  guilty  of  Degligenco. 
Th»  judgment  of  the  court  was  pronounced  by 

KiROf  J*  This  suit  18  instituted  upon  a  check,  drawn  by  the  defendants, 
payable  to  the  bearen  The  defence  is  that,  the  check  was  lost,  and  received 
by  the  plalnttflTs  incautiously,  not  in  the  usual  course  of  trade,  and  under  cir- 
cumstances of  suspicion  which  should  have  excited  eaquiry.  A  judgment  was 
rendered  in  favor  of  the  plaintiffs  in  the  court  below,  and  the  defendants  have 
appealed. 

It  appears  that  the  bearer  of  the  check  lost  it  about  11  o'clock  in  the  morn- 
ing, and  immediately  stopped  its  payment  at  the  banking  house  on  which  it  was 
drawn,  and  gave  public  notice  of  the  k>ss.  At  about  2  o'clock  of  the  same  day, 
a  stranger  presented  iiinuelf  at  the  commercial  house  of  the  plaintiflfs,  purchas- 
ed a  lot  of  rosin  for  about  913,  and  offered  jNiyment  in  western  country  bills, 
which  were  refused.  The  stranger  then  produced  the  check  in  question,  say- 
ing that  it  was  all  the  money  he  had.  It  was  received,  and,  after  deducting  the 
price  of  the  rosin,  $72  80  in  cash,  and  a  check  for  $270,  were  returned  to  the 
stranger.  Upon  presenting  the  check  now  in  suit,  payment  was  refused  by  the 
banker.  The  plaintiffs  thereupon  stopped  the  payment  of  the  check  which 
they  had  gives,  warned  the  public  by  notices  inserted  in  a  newspaper  not  to 
receive  it,  and  took  possession  of  the  rosin.  The  check  given  by  the  plaintiffs 
had  not  been  paid,  nor  had  it  reappeared  up  to  the  date  of  the  trial  in  the  low- 
er court. 

The  only  question  presented  is,  whether  the  plaintiffs  took  the  check  under 
circumstances  which  precluded  a  recovery.  It  eras  received  by  them  in  the 
usual  course  of  their  business,  and  in  payment  of  a  debt  contracted  at  the  time. 
The  circumstances  under  which  it  was  offered  were  not  such  as  to  excite  sus- 
picion, nor  put  the  plaintifis  on  enquiry  whether  the  person  presenting  it  was 
the  bond  fide  holder.  The  receipt  of  checks  drawn  by  others  than  the  holders 
in  payment  of  merchandise,  appears  to  be  of  daily  occurrence.  The  judge 
states  that  one  of  the  witnesses  deposed  that  he  had  received  as  many  as  thirty 
such  in  one  day.  If  this  he  true,  they  constitute  a  large  proportion  of  Oie  cir- 
culating medium  used  inthe  daily  trade  of  the  city.  When  this  universal  usage 
is  considered,  the  offer  of  such  a  check  would  not  of  itself  necessarily  excite 
the  enquiry  of  the  most  prudent  and  cautious.  The  further  fact  that  bills  of 
western  banks  were  first  offered  in  payment,  and  that  the  check  was  only  offered 
as  an  alternative  when  the  bills  were  refused,  was  well  calculated  4o  disarm  sus- 
picion. No  negligence  has  been  disclosed  from  which  bad  faith  can  be  inferred ; 
and,  in  such  cases  the  holder  is  to  be  protected,  although  the  note  or  check  may 
have  been  lost  or  stolen.  Story  on  Promissory  Notes,  ss.  197,  382,  and  the  au- 
thorities there  cited . 

In  the  court  below,  the  parties  consented  that  the  equity  of  the  ease  shonkl 
be  gone  into,  and  the  judge  rendered  a  decree  in  favor  of  the  pkuntiffs  for  the 
amount  of  the  check,  to  be  satisfied  by  the  defendants  reimbursing  to  the  plain- 
tiflfs the  amount  actually  paid  by  them,  nnd  indemnifying  them  against  the  ap- 
pearance of  the  check  for  $270,  which  fully  meets  tho  justice  of  the  case. 

Judgment  affirmed^ 
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Wilcox  et  al.  v,  Beal  et  al. 

The  object  of  the  rule  under  which,  in  every  case  of  a  pretentment  of  a  liiU  for  aoceptanoe, 
the  drawee  is  entitled,  if  be  require  it,  to  twenty-four  hours  to  consider  wether  he  will 
accept,  is  not  to  enable  him  to  enquire  as  to  the  holder's  title,  but  to  ascertain  whether  he 
have  effects  oi  the  draweri  or  the  prospect  of  them,  or  other  reason  for  honoring  the  bill ;  and 
the  acceptance  of  a  bill  at  once,  without  taking  advantage  of  this  delay,  is  not  of  itself 
evidence  of  negligence  orincantionsness,  in  not  enquiring  as  to  the  title  of  the  holdw.* 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy n  J. 
Lockett  and  Gooldn  for  the  appellants.  Flower  took  the  bill  under  sus- 
picious circumstances,  and  not  in  the  usual  course  of  trade.  When  the  maker 
of  a  note  shows  it  got  into  circulRtion  by  fraud,  the  onus  is  on  the  holder.  6 
Wendell,  615.  12  lb.  484.  13  lb.  605.  The  holder  must  be  such  bond 
fide,  have  taken  the  paper  innocently  in  the  usual  course  of  trade,  and  need  not 
account  for  his  possession  unless  suspicion  be  raised.  3  Kent,  80.  Miller  ▼. 
Race,  1  Burr,  452.  Grant  and  Vaughan,  3  Burr,  1516.  Peacock  v.  Rhodes^ 
2  Douglas,  613.  2  Camp,  N.  P.  5.  13  Kast,  135.  Thurston  ▼.  McKotiMn 
Mass.  To  preclude  equities,  the  note  must  be  transferred  in  the  usual  course 
of  business,  and  without  circumstances  calculated  to  put  a  prudent  person  on 
his  guaixi.  Snow  v.  Peacock,  2  Cam  and  Payne  ;  13  Eng.  Com.  Law.  Lapicc 
V.  Clifton,  17  La.  157.  The  claimant  is  not  bound  to  show  by  what  means  he 
lost  the  bill,  if  it  was  taken  under  suspicious  circumstances,  although  taken  for 
value.  Down  v»  Halting,  2  Carr.  and  Payne,  11;  12  Eng.  Com.  Law  Rep. 
If  the  bill  be  taken  under  circumstances  cakulated  to  put  a  prudent  person  ou 
his  guard,  although  taken  in  the  usual  course  of  trade,  no  title  is  conferred. 
Slater  v.  West,  3  Carr.  and  Payne ;  14  Eng.  Com.  Law.  Rothschild  v.  Car- 
ney, 17  Eng.  Com.  Law,  403.  Early  v.  Brockford,  25  Eng.  Com.  Law,  1186. 
Strange  v.  Wigney,  19  Eng.  Com.  Law,  202.  The  expression,  **  usual  course  of 
trade,*'  means  that,  the  {uirty  shall  take  the  bill  in  his  business,  and  as  a  payment 
of  a  debt  contracted  at  the  time.  Coddington  v.  Bay,  20  John.  651.  Payne  r. 
Cutter,  13  Wendell,  606.  Stalker  v.  McDonald,  6  Hill,  93.  Rosa  v.  Brotherson^ 
10  Wendell,  86.  This  rule  is  well  settled.  Nicholson  v.  Patlon,  13  La.  217. 
The  late  Supreme  Court  adopted  the  rule  laid  down  m  GrUl  v.  Cubitt,  3  Baro. 
and  Cress,  466,  and  held  that,  in  transactions  like  this,  parties  who  buy  negotiable 
paper  with  a  vie w  to  profit,  without  making  due  enquiries  as  to  the  title  of  the 
ueller,  and  merely  because  there  are  good  names  on  the  paper,  take  the  risk  of 
its  being  stolen.  The  doctrine  was  again  recognized  in  Lapice  v.  Clijffion,  17 
La,  158.  See  also  Vairin  v.  Hobson,  8  La.  52.  Dupeux  v.  Vroxler,  8  La. 
95.  Story  ou  Bills,  §  194.  Louisiaaa  State  Bank  v.  ^ew  Orleans  Navigation 
Company, ante  p.  294.  Lanfear  v.  Blossman,  1  An.  156.  In  the  case  of  Littler, 
Boutin,  it  was  held  that,  negotiable  instruments  endorsed  in  blank,  when  stolen, 
were  subject  to  the  rules  of  law  governing  stolen  property,  as  found  in  the  Lou- 
isiana Code. 

Tested  by  these  principles,  the  plaintiffs  ease  is  put  beyond  controversy.  If 
the  case  be  taken  out  of  the  conimercial  law,  then  the  bill  of  exchange,  being 
like  any  other  thing,  the  sale  of  it  to  FUnver,  was  null.  He  did  not  buy  it  at 
auction;  nor  did  he  buy  it  of  a  person  in  the  habit  of  selling  such  things.  The 
language  of  a  recent  case,  clearly  defines  the  position  of  Flower  with  reference 
to  the  broker  June*  *'If,  on  the  hypothesis  of  the  defendants,  Richards  had  no 
principal,  he  had  no  possession  but  that  based  on  traud ;  and  being  publicly 
known  as  a  broker,  every  one  traded  with  him  for  the  article  at  his  peril,  unless 
he  put  himself  in  communication  with  its  owner.  Leverich  v.  Richards,  1  An. 
R.  357. 

Having  shown  that  Flower  took  no  title  to  the  bHI,  the  liability  of  BeaU  ita 
acceptor,  remains  to  be  considered.  Two  things  must  concur  to  charge  him  ; 
1.  The  fact  that  Flower  had  no  title.  2.  That  Beat  had  due  notice  of  this 
fact.  The  first  is  established.  As  to  the  second,  the  evidence  shows,  not  only 
that  he  was  notified  as  soon  as  the  loss  or  theft  was  known  to  plaintiffs,  but  that 
an  injunction  was  issued  couimaudiugbini  not  to  pay  the  bill. 
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After  notiee  of  the  bill's  being  loat,  the  drawer  pays  it  at  his  peril.     See  note       Wilcox 
to  Chitry  00  Bills,  528.  ^^; 

The  (JefeadHDts  complain  that  the  bill  was  improperly  remitted.  The  mode 
of  remittance  is  conclusively  shown  to*  have  been  the  usual  one  at  the  time. 

Grymes,  on  the  same  side. 

Eggleston^  for  the  defendant  B^aL  Story  says  that,  the  payment  of  a  lost 
or  stolen  note  by  the  maker,  which  has  been  endorsed  in  blank,  to  a  bond  fide 
holder,  for  a  valuable  considenilion,  will  discharge  him.  SStory  on  Promissory 
Notes,  sees.  381,  382,  383,  384.  l.'tr,  196,  197,  note  (1).  He  asserts  the  same 
doctrine  in  his  work  on  Bills  of  Exchange,  sees.  415,  416,  417,  193,  194.  He 
says:  *"  For  a  considerable  length  of  time,  the  doctrine  prevailed  that,  if  the 
holder  took  the  bill  under  suspicious  circumstances,  or  without  due  caution  or 
inquiry,  although  he  gave  value  for  it,  yet  he  was  not  to  be  deemed  a  holder 
bond  fide^  without  notice.'*  But  this  doctrine  has  been  since  overruled  and 
abandoned,  on  the  ground  of  its  inconvenience  and  obstruction  to  the  free  cir- 
culation and  negotiation  of  exchange  and  otUer  transferrable  paper.  Note  3  to 
sec.  194. 

IVray^  for  the  defendant.  Flower,  The  mode  of  transmitting  the  bill  show- 
ed gross  negligence  on  the  part  of  plaintiffs,  and  they  should  make  out  a  very 
strong  case  to  entitle  them  to  recover.  3  Bingham,  444.  Flower^  having  giv- 
en value  for  the  bill,  cannot  be  made  liable  though  the  bill  were  lost  or  stolen. 
Story  on  Bills,  193.  But  he  was  a  holder  in  good  faith.  Plaintiffs  must  show 
notice,  or  such  gross  negligence  as  will  amount  to  fraud.  Story  on  Bills,  s.  194. 
10  Adolph.  and  Ellis,  784.  Flower  took  the  bill  in  the  usual  course  of 
business. 

WattSt  on  the  same  side.  The  judgment  of  the  court  was  pronounced  by 
Slidell,  J.  In  November,  1638,  Huntington^  the  agent  at  Vicksburg  of 
IVilcox,  Anderson  Sf  Co.,  of  New  Orleans,  forwarded  a  letter  addressed  to  the 
plaintiffs  by  a  steamboat  going  to  New  Orleans*  This  mode  of  transmission 
was  the  one  usually  adopted  at  that  time,  the  mail  being  very  irregular.  The 
letter  contained  the  first  of  a  bill  of  exchange  for  Sl,500,  dated  at  Vicksburg, 
November  23,  1838,  payable  at  sixty  days  after  date,  drawn  by  Randolph  upon 
BeaU  to  tho  order  of  Huntington.  The  bill  was  endorsed  by  Huntington,  not 
specially,  bnt  in  blank.  It  appears  that,  at  that  time,  there  was  great  careless- 
ness about  letters  thus  sent.  They  were  thrown  on  the  table  of  the  steamboat 
upon  the  boat's  arrival,  with  the  exception  of  money-letters,  which  were  given 
in  charge  to  the  clerk.  Letters  thus  sent  sometimes  disappeared,  which  was 
the  case  with  the  letter  in  question  ;  for  the  plaintiff  never  received  it,  but  af- 
terwards received  the  second  of  the  bill.  On  the  26th  November,  the  first  of 
the  set  was  presented  at  BeaVs  counting  house,  and  accepted  by  his  clerk.  On 
the  same  day  Flower  bought  the  bill  at  a  discount  of  $35,  from  one  June  ;  and, 
on  the  24th  December,  1838,  got  it  discounted  at  the  Bank  of  Louisiana,  to 
which  bank  Beat  paid  it  at  maturity.  On  the  29th  November,  the  plaintiffs 
presented  the  second  of  the  bill  for  acceptance,  which  Btal  refused  on  account 
of  the  prior  acceptance.  On  the  21st  January,  183;^,  the  plaintiffs  brought  the 
presi^nt  suit  against  Beat  and  Flower.  It  was  charged  that  the  bill  had  been 
stolen  from  the  steamboat,  that  Beal  accepted  it  without  due  caution  and  im- 
providently,  and  that  it  was  discounted  by  Flower  without  due  caution,  or  pro- 
per enquiry,  and  under  circumstances  which  could  not  vest  the  property  of  the  bill 
in  him.  Flower  was  enjoined  against  negotiating,  and  Beal  against  paying,  the 
bill.  Judgment  was  asked  decree! ug  the  bill  to  be  paid  to  the  plaintiffs,  and  for 
general  relief. 

The  cause  was  not  tried  until  the  year  1847,  and,  as  an  interval  of  eight  years 
bad  elapsed,  it  is  not  surprizing  that  there  is  some  uncertainty  as  to  the  person 
by  whom  the  lost,  or  stolen,  bill  was  presented  for  acceptance.  The  clerk  of 
J5<*a/.,  who  accepted  it  under  a  power  of  attorney,  says  it  was  a  man  named 
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Wilcox  June.  ADotber  clerk  saya  it  was  not  June^  bat  an  indmdual  UDknown  to  bim, 
Bi4L.  ^^  perfectly  genteel  appearance.  The  argnment  of  the  plaintiffs'  counael 
assumed  that  June  was  the  person  who  made  the  presentment ;  and  was  direct* 
ed  mainly  to  the  points  that  he  was  a  person  of  bad  character,  and  also  that  the 
promptness  of  the  acceptance  was  unusual.  It  is  very  clearly  shown  that  June 
became  a  man  of  intemperate  habits ;  but  he  had  borne,  for  several  years  pre- 
viously, a  good  character,  and  the  testimony  does  not  satisfy  us  that  he  had 
become  a  drunkard,  and  lost  his  reputation,  at  the  time  of  the  transaction.  It 
was  aJso  urged  that  the  nature  of  June's  business  made  a  presentment  by  him 
unusual,  and  should  have  excited  the  suspicions  of  the  4icceptor.  It  seems  he 
was  what  the  witnesses  term  a  street  broker;  by  which  they  explaio  themselves 
as  meaning,  one  who  goes  about  and  sells  bills  and  notes  for  a  commission.  We 
certainly  cannot  consider  this  as  a  circumstance  throwing  any  imputation  upon 
the  good  &ithor  even  the  prudence  of  the  acceptor,  especially  when  considered  in 
connection  with  the  business  standing  and  social  position  of  /ime,  who  had  oc- 
cupied an  office  in  the  commercial  part  of  the  town  for  a  considerable  time, 
doing  a  business  which  required  the  services  of  two  clerks,  and  enjoying  a  good 
mercantile  credit.  We  may  also  remark  that,  in  a  country  where  the  distribu- 
tion of  labor  is  so  imperfect  as  with  us,  and  w4iere  people  are  in  the  habit  of 
dealing  in  so  many  different  ways,  there  was  nothing  to  excite  suspicion  in  the 
presentment  of  the  bill  by  an  individual  pu'suing  the  vocation  which  June  then 
did. 

Objection  was  made  to  the  acceptance  of  the  bill  as  unusual,  because  made 
immediately.  In  England  the  practice  appears  to  be,  to  allow  the  drawee  tall 
the  day  after  the  presentment  to  determine  whether  or  not  he  will  accept ;  and 
Story,  as  he  speaks  without  qualification,  may  be  considered  as  recognizing 
it  also  as  the  american  role,  that  in  every  cave  of  a  presentment  for  acceptance 
the  drawee  is  entitled,  if  he  requires  it,  to  have  twenty-four  hours  to  consider 
whether  he  will  accept  the  bill  or  not;  and  that  it  is  usual,  in  such  cases,  for  the 
bolder  to  leave  the  bill  with  him  during  that  period*  See  Story  on  Bills,  §  237. 
Chitty  305.  But  the  reason  of  this  rule  is  not  that  the  drawee  may  make  en« 
quiry  as  to  the  holder's  title,  but  that  he  may  have  an  opportunity,  before  he 
determines  whether  he  will  accept  or  not,  of  examining  his  accounts  and  cor- 
respondence, and  seeing  whether  he  has  effects  of  the  drawer  or  the  prospect 
of  them,  or  other  satisfactoiy  reason  for  honoring  the  bill.  The  rule  is  one  of 
mercantile  courtesy  to  the  acceptor,  and  for  his  convenience.  And  hence 
when  the  acceptor  accepts  at  once,  lie  must  be  considered  as  doing  so  because 
he  is  satisfied,  without  examination,  that  he  has  effects;  and  his  promptness 
ought  not  to  be  imputed  to  him  as  a  fault.  BeaVs  book-keeper  and  agent,  who 
accepted  the  bill,  says  the  party  was  not  req^uested  to  wait,  because  he  knew 
the  drawer's  account  was  right,  and  had  no  suf  picion  with  regard  to  the  holders. 
It  is  also  in  evidence  that  Beal  was  not  in  the  habit  of  asking  time  for  examina- 
tion, being  very  well  acquainted  with  the  state  of  his  accounts ;  and  that  the 
signatures  of  Randolph  and  HuntingUm  were  well  known  in  his  house. 

As  to  the  acceptance  then  of  this  bill  we  conclude  that,  there  was  not  mala 
fide9  on  the  part  of  the  drawee,  nor  even  negligence.  The  next  enquiry  is, 
whether  Flower  is  to  be  considered  a  bond  fide  holder.  The  district  judge  so 
treated  him,  and  the  evidence  is  not  such  as  to  authorize  us  to  disturb  his 
opinion.  The  bill  was  for  91,500,  and  had  abont  sixty  days  to  run.  He  gave 
$35  less  than  the  face  of  the  bill.  The  rate  appears  from  the  evidence  not  on- 
ttsuai ;  and  is  not  such  a  reduction  as  a  man  in  bad  faith,   buying  a  stolen  bill, 
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would  reqoire.  The  fiict  that  he  bought  from  June^  whose  vocatioD  and  stand-  Wilcox 
iag  we  have  already  noticed,  does  not  authorize  as  to  say  that  he  was  in  bad  bkal* 
faith ;  nor  does  the  circumstance  that  Flower  went  to  Beat's  on  the  day  of  the 
purchase,  throw  a  shade  upon  the  transaction.  The  bill  was  accepted,  not  by 
Beal  himself,  bnt  by  his  book-keeper,  and  the  enquiry  made  by  Flower  was, 
whether  the  acceptance  was  good.  This  does  not  authorize  the  belief  of  alarm 
with  regard  to  the  ownership  of  the  bill.  "We  are,  therefore,  of  opinion  that 
the  district  judge  did  not  err  in  dismissing  the  action.  We  have  not  consider- 
ed it  necessary,  under  the  facts  of  the  case,  to  say  whether  we  are  prepared 
to  go  to  the  full  extent  of  the  doctrine  laid  down  by  Story,  and  cited  by 
the  district  judge.  In  speaking  of  the  rights  of  the  holder,  that  author  ob- 
senres :  **  For  a  considerable  length  of  time  the  doctrine  prevailed  that,  if  the 
holder  took  the  bill  under  suspicious  circumstanpes,  or  without  due  caution  and 
enquiry,  although  he  gave  value  for  it,  yet  he  was  not  deemed  a  holder  bond 
fide^  without  notice.  But  this  doctrine  has  been  since  overruled  and  abandoned, 
upon  the  ground  of  its  inconvenience  and  obstruction  to  the  free  circulation  and 
negotiation  of  exchange  and  other  transferable  paper.*'  And  again  in  speaking 
of  the  duty  of  the  acceptor,  the  same  writer  observes :  **  The  reasonable  doc- 
trine now  established  is  that,  nothing  short  of  fraud,  not  even  gross  negligence, 
if  unattended  with  matd  fides,  on  the  part  of  the  acceptor  or  other  party  pay- 
ing a  bill,  will  invalidate  the  payment  so  as  to  take  away  the  rights  founded 
thereon."  See  Story  on  Bills,  §  194,  416.  The  learned  author  was  cer- 
tainly sustained  in  this  by  very  high  authority.  In  Goodman  v.  Harvey,  4  Adol. 
and  Ellis,  we  find  the  plaintiff's  counsel  expressly  conceding  that  it  could  no 
longer  be  maintained  that  the  holder  of  a  bill  is  disabled  from  recovering  if  he 
has  taken  it  under  circumstances  which  might  reasonably  have  awakened  sus- 
picion, but  he  contended  **  that  gross  negligence  has  the  effect  of  fraud."  But 
Lord  Denman  said :  **  I  believe  we  are  all  of  opinion  that  gross  negligence  on- 
ly, would  not  be  a  sufficient  answer,  where  the  party  ha^  given  consideration 
for  the  bill.  Gross  negligence  may  be  evidence  of  maid  fides,  but  is  not  the 
tame  thing.  We  have  shaken  off  the  last  remnants  of  the  contrary  doctrine. 
Where  the  bill  has  passed  to  the  plaintiff,  without  any  proof  of  bad  faith  in  him. 
there  is  no  objection  to  his  title."  See  also  Usther  v.  Ricks,  10  Adol.  and 
Ellis,  714.  In  the  present  case,  however,  it  is  not  indispensable  to  determine 
nvhether  we  will  relax  the  ancient  rule  to  the  extent  contended  for.  It  is  clear 
there  was  not  gross  negligence  on  the  part  of  either  defendants ;  and  not  even  a 
case  where  the  suspicion  of  the  parties  ought  necessarily  to  have  been  excited. 
On  the  other  hand,  looking  to  the  conduct  of  the  plaintiffs,  there  was,  if  not 
positive  negligence  on  their  part,  at  least  something  very  nearly  approaching  it. 
The  bill  was  sent  by  a  precarious  channel  of  transmission,  endorsed  in  blank. 
If  it  had  been  specially  endorsed  »y  the  plaintiflTs*  agent,  this  litigation  would 
not  have  occurred.  Judgment  affirmed* 
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DuBUCH  et  al.  r.  Wildermuth,  Administratrix,  &c. 

Tbe  preseottng  of  a  claim  to  the  repreaentative  of  a  sacccssion  ia  in  the  nature  of  an  amicable 
demand,  and  ii  governed  by  the  same  ralei.  , 
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Du  BUCH       The  failure  to  make  ea  amicable  demand  is  no  groaod  for  diamiMnng  the  praceediBga,afid  no  bar 
W  LDcaMoTH      ^  ^  recovery ;  and  unless  the  want  of  sach  demand  be  pleaded  in  limiiu  Utit,  proof  that 

it  was  not  made  is  not  required. 
The  Coart  having  jarisdiction  in  the  matter  of  a  succession  may  order  so  much  of  the  property 

to  be  sold,  at  the  instance  of  a  debtor,  as  may  be  necessary  to  satisfy  his  demand.    Sach 

an  order  may  be  applied  for  by  role  ;  it  is  not  necessaiy  that  the  proceeding  should  be  by 

petition. 
Where  a  claim  against  a  soooession  is  liquidated,  the  creditor  is  not  required  to  institute  an 

action  in  the  ordinary  form  against  the  succession  to  enforce  payment ;  he  may  proceed 

summarily  by  rule.    C  P.  991,  992. 

APPEAL  from  the  District  Court  of  JeflTorson,  Clarke,  J.     CasUra^  for  the 
plaiDtiffs.     Canklin^  for  tbe  appellant.    The  judgmeot  of  the  court  was 
pipuouDced  by 

King,  J.  The  plaiotifTs,  who  are  mortgage  creditors  of  tbe  succession  of  ^. 
Schneider,  took  a  rule  upon  the  defendant,  to  produce  in  court  her  bank-book 
as  administratrix,  and  to  present  an  account  of  her  administration ;  and,  in  the 
event  of  not  exhibiting  funds  in  her  hands  to  an  amount  sufficient  to  pay  their 
demand,  required  her  to  show  cause  why  a  sale  should  not  be  made  of  property 
of  the  succession  for  that  purpose.  The  defendant  failed  to  produce  her 
^  bank-book,  or  to  render  an  account,  and  the  rule  was  made  absolute.  She  has 
appealed,  and  contends:  ^r«^  that  the  proceeding  by  role  is  irregular,  and 
should  have  been  by  petition  and  citation ;  secondly,  that  the  plaintiffs  have 
failed  ^-o  show  that  their  claim  was  presented  to  the  administratrix  prior  to  the 
commencement  of  the  proceedings,  which  it  is  contended  was  a  prerequbite  to 
a  recovery. 

The  second  objection  waa-not  made  in  the  court  below.  The  presentation 
of  a  claim  to  the  representative  of  a  succession  has  been  repeatedly  held  to  be 
in  the  nature  of  an  amicable  demand,  and  to  be  governed  by  the  same  rules. 
The  failure  to  make  it  may  involve  the  plaintiif  in  costs,  but  is  no  ground  for 
dismissing  the  proceedings,  and  no  bar  to  a  recovery.  Unless  the  waut  of  ami* 
cable  demand  be  specially  pleaded  in  liminie  litis,  proof  that  it  was  made  is  not 
required.    3  Rob.  264.     I  Rob.  391.     4  La.  106. 

The  judge  is  authorized,  at  the  request  of  a  creditor,  to  order  so  much 
of  the  property  of  the  succession  to  be  sold,  as  may  be  necessary  to  satisfy  his 
demand.  We  have  been  referred  to  no  law  which  prescribes  a  petition  as  the 
only  mode  by  which  this  application  may  be  made.  Tbe  claim  of  the  plaintiffs 
is  liquidated,  and,  in  such  cases,  the  creditor  is  not  required  to  instituie  an  ac- 
tion in  the  ordinary  form  against  a  succession  to  enforce  paymenty  but  may  pro- 
ceed summarily  by  rule.  C.  P.  arts.  991,  992.  5  Rob.  98.  10  Rob.  458. 
The  order,  in  the  present  instance,  was  taken  contradictorily  with  the  adminiS" 
tratrix,  after  due  notice,  and  full  opportunity  to  oppose  any  objection  that  might 
exist  to  a  sale. 

The  administratrix  appears  to  us  to  have  been  interposing  unnecessary  ob- 
stacles to  the  payment  of  a  just  demand,  and  to  have  taken  this  appeal  more  for 
puri)oses  of  delay  than  to  subserve  the  ends  of  justice.  The  damages  prayed 
for  would  have  been  granted,  if  the  application  had  been  seasonably  made. 

Judgment  affirmed. 
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McCall  el  al.  t?.  Corning  et  aL 

The  holder  of  a  bill  is  allowed  to  profit  by  an  accidental  payment,  thoagh  the  draxvcr'ii 
name  be  forged,  when  there  has  been  an  interval  between  payment  and  notice  to  him  of 
the  forgery,  and  his  situation  has  been  altered  to  his  prejudice,  either  in  fact  or  in  legal 
presamption.  The  mlethat  payment  by  the  drawee  admits  the  genuineness  of  the  drawer's 
signatare,  and  that  the  ionner  is  thereby  legally  estopped  irom  disputing  it,  is  only  true  in 
this  qualified  sense. 

Acceptance  of  a  bill  is  not  an  admission  of  the  payee's  signature. 

The  holder  of  a  bill,  upon  which  the  payee's  endorsement  is  forged,  cannot  recover  from  tho 
acceptor,  whose  engagement  is  to  pay  according  to  the  tenor  of  the  bill,  that  is,  to  tho 
payee  himself,  or  his  genuine  order. 

A  band  fide  holder  of  a  bill,  of  which  the  payee  was  a  fictitious  person,  ignorant  of  the  fact, 
may  recover  against  an  acceptor  who  knew  that  the  payee  was  a  fictitious  person ;  but  an 
acceptance,  without  knowledge  by  the  acceptor  of  the  fictitious  character  of  the  payee,  ia 
completely  void. 

Where  the  holder  of  a  bill  endorses,  and  presents  it  for  payment  to  the  acceptors,  he  must  bo 
considered  as  representing,  if  not  as  warranting,  to  the  acceptors,  the  genuineness  of  the 
endorsement  of  tbe  payee ,  and  where  the  payee's  endorsement  proves  to  have  been  forged, 
the  acceptors,  who  have  paid  upon  a  false  representation,  however  innocent,  may  recover 
the  amount  from  the  holder ;  and  the  holder  will  have  the  same  remedy  against  his  prior 
endorser,  that  the  acceptors  have  against  him. 

Where  a  bill,  on  which  the  names  of  the  drawer  and  payee  are  proved  to  be  forged,  is  accepted 
and  paid  through  error,  to  an  endorsee  who  acted  as  agent  of  a  prior  endorser,  but  whoso 
agen<7  was  not  disclosed  at  the  time,  the  amount  of  the  bill  having  been  paid  by  the  first  en- 
dorser to  the  forger;  and  it  is  shown  that  the  acceptors,  as  soon  as  they  ascertained  the  for- 
ger, communicated  the  fact  to  the  holder,  and  demanded  the  return  of  the  money,  before  the 
latter  had  paid  it  over,  which  was  refused,  and  the  good  faith  of  the  acceptors,  the  bolder, 
and  of  his  principal  is  admitted,  the  acceptom  will  be  entitled  to  recover  back  the  amount 
to  paid  in  error.    C.  C.  2279,  2S80, 2281. 2283. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge,  J. 
The  fisictB  of  this  case  are  stated  in  the  opioion  infra, 

Bradjcrd^  for  the  plaintiflTs. 

Grymes,  for  the  appellants.  Ist.  There  was  gross  negligence  on  the  part 
of  the  plaintiffs,  the  drawees  of  the  bill  in  question,  in  paying  the  same  when 
the  signature  of  tbe  drawer,  their  customer,  was  a  manifest  forgery.  2d. 
There  was  gross  and  unnecessary  delay  and  negligence,  in  not  discovering  and 
communicating  the  &ct  of  the  forgery  of  the  defendants,  in  time  to  enable  them  to 
preserve  their  remedy  on  the  bill,  against  all  antecedent  parties.  3d.  There 
was  no  knowledge,  negligence  or  lacheSy  nor  any  direct  or  indirect  representa- 
tions, or  any  other  act  on  the  part  of  the  defendants  calculated  to  lead  the 
plaintiffs  into  error  in  regard  to  the  payment  of  the  bill.  4th.  These  facts 
amount  in  law  to  a  complete  bar  to  the  plaintiffs  action,  to  recover  back  the 
money  paid  in  discharge  of  the  hill.  See  Story  on  Bills,  (last  ed.  1847,)  s. 
451,  and  rtote,  6th  Taunt.  Kep.  76.  3d  Barnes  and  Cress.  428.  9th  Barnes 
and  Cress.  902.  17  Mass.  Eep.  1,  33.  13  Seargt.  and  Rawie,  318.  4  Dall. 
234.  IstBinney,  27.  10th  wheaton,  333.  Civ.  Code,  art.  2288.  2  Pardes- 
SU8,  451.  4  Har.  and  Johns.  376.  3d  Johns.  Cas.  5,  259.  1st  Wendell,  433. 
6th  lb.  445.     6th  Cowen,  484. 

Halsey,  on  the  same  side.  It  is  proved  that  the  defendants'  customers, 
JBriUon  and  Cb.,  took  the  bill  from  a  person  recommended  to  them  by  the  most 
respectable  introduction.  It  does  not  appear  that  either  the  defendants  or 
£riU(m  and  Co.  had  any  acquaintance  with  the  signature  of  the  drawer,  or  with 
that  of  the  payees,  Pikt  and  Hart ;  so  that  they  are  not  at  all  in  fault,  fur  tha 
«1i8covery  was  not  in  their  power,  and  they  had  no  reason  to  suspect  a  forgery^ 
It  is  proved  that  plaintiffs  are  the  factors  of  the  drawer ;  that,  when  the  bill  \\\\& 
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preiented,  they  neither  had  funds  of  his,  nor  his  crop  in  tfaeir  hands ;  that  they 
had  not  received  the  letter  of  advice,  usually  preceding  his  drafts  on  them ; 
and  that  the  imitation  of  Conrad's  signature  was  so  bad,  that  any  one  familiar 
with  his  signature  could  easily  have  discovered  the  forgery.  It  is  proved  that 
more  than  a  week  had  elapsed  since  the  payment  of  the  bill,  when  the  forgery 
was  notified  to  the  defendants  and  the  return  of  the  money  demanded.  The 
plaintiffs  were  in  fault  for  not  discovering  and  giving  notice  of  the  forgery  imme- 
diately. And  they  are  without  excuse,  for  their  attention  was  directed  to  an 
examination  of  the  bill,  by  the  extraordinary  circumstance  attending  the  draft ; 
and  with  their  &miliarity  with  Conrad'B  signature,  they  would  have  detected 
the  forgery  had  they  heeded  the  call  for  their  scrutiny  and  examined  the  signa. 
ture.  See  the  cases  of  Price  and  NeaU  W.  Blackstone,  390.  (hck$,  v.  Master- 
man,  9  Barnes  and  Cress,  902.  Smith  v.  Mercer,  6  Taunton,  76.  Levy  v.  Bank 
of  the  United  States,  1  Binney,  29 ;  and  United  Statu  Bank  v.  Bank  of  Georgia^ 
10  Wheaton,  333.  ' 

1st.  It  is  plain  from  these  cases  that  the  diligence  in  giving  notice  after  the 
discovery  of  the  forgery  is  not  sufficient,  there  must  be  no  delay  in  the  discovery. 

2d.  Any  prejudice  or  injury  to  the  holder  arising  from  the  delay  to  give  him 
notice  of  the  forgery,  releases  him  from  his  obligation  to  return  the  money.  In 
the  earlier  cases  it  was  held  that  the  holder  ought  not  to  be  obliged  to  refond 
under  any  circumstances,  although  he  could  not  have  enforced  payment,  and 
although  he  had  immediate  notice  of  the  forgery,  because  the  drawee  was  bound 
to  Iluow  the  hand-writing  of  the  drawer,  and,  because  the  holder,  being  ignorant 
of  the  forgery,  ought  to  have  the  benefit  of  the  accident  of  such  payment  by  mis- 
take, and  not  be  compelled  to  refund.  The  later  decisions  have  permitted  the 
recovery  where  the  forgery  was  discovered,  and  notified  on  the  day  of  the  pay- 
ment, because  the  holder  **  is  enabled  to  proceed  against  all  the  other  parties 
precisely  the  same  as  if  the  payment  had  not  been  made,  and  consequently  the 
payment  to  him  has  not  in  the  least  altered  his  situation,  nor  occasioned  any  delay 
or  prejudice.*'  Chitty  on  Bills,  pp.  462,  464.  Under  the  modern  doctrine,  the 
holder  cannot  refuse  to  return  the  money,  unless  he  has  been  injured  by  the 
delay  to  give  him  notice.  Now,  it  may  be  said  that  the  parties  prior  to  these 
defendants  are  responsible  to  them  without  notice,  under  their  guarantee  of  the 
genuineness  of  the  bill,  and  as,  in  the  cases  of  Cocks  v.  Mastermann,  and  Smith 
T.  MerocTt  the  holder's  recourse  on  his  endorsers  had  been  entirely  destroyed 
by  the  delay,  those  cases  are  not  conclusive  on  this,  for  these  defendants  have 
not  lost  their  recourse  by  the  delay.  But  none  of  the  authorities  make  the  loss 
of  all  remedy  the  only  sufficient  injury  to  constitute  a  defence.  When  Chitty. 
in  commenting  on  SmiUi  v.  Mercer,  remarks  that  Gibbs,  J.  was  the  only  judge 
who  put  the  case  on  the  true  ground,  viz :  the  loss  of  the  holder's  recourse,  he 
means  the  true  ground  as  distinguished  from  the  old  doctrine  taken  by  Dallas 
and  Heath,  J.,  the  ground  of  injury  by  the  delay,  as  distinguished  from  the  doc- 
trine of  mere  neglect  of  duty  on  the  part  of  the  drawee.  Chitty  means  that 
the  only  true  ground  of  defence  is,  an  injury  from  the  delay ;  he  does  not  mean 
that  the  injury  must  be,  as  in  that  case,  the  loss  of  all  remedy  against  the  prior 
parties.  For,  as  we  have  seen  when  he  gives  the  reason  for  which  the  reco- 
very is  allowed  where  no  delay  has  occurred,  he  says  the  holder  **  is  enabled  to' 
proceed  against  all  the  other  parties  precisely  the  same  as  if  the  payment  had 
not  been  made,  and  consequently  the  payment  to  him  has  not  in  the  least  altered 
his  situation,  nor  occasioned  any  injury  or  prejudice."  These  are  Chitty's  ex- 
pressions, and  they  imply  clearly  that  if  the  payment  has  in  the  least  altered  the 
situation  of  the  holder,  or  occasioned  him  any  delay  or  prejudice,  the  drawee 
cannot  recover.  Now,  if  it  be  true  that  the  defendants  have  a  remedy  against 
all  their  prior  parties,  it  is  also  true  that  by  the  delay  of  notice  of  the  forgery 
they  have  suffered  a  delay  in  the  exercise  of  their  remedy,  and  this,  in  the 
expression  of  Chitty,  *'any  delayer  prejudice,"  will  prevent  the  drawee's  re- 
covery. The  delay  is  sufficient  without  evidence  of  prejudice,  for  the  law  wil^ 
presume  an  injury  from  the  delay.  **  Proof  of  actual  damage  may  not  always 
be  within  the  holder's  reach,  and,  therefore,  to  confine  the  remedy  to  cases  of 
the  sort,  would  fiill  far  short  of  the  actual  grievance.  The  law  will,  therefore, 
presume  a  damage,  actual  or  potential,  sufficient  to  repel  ai^  claim  against  the 
holder."  Story,  J.,  United  States  Bank  v.  Bank  of  Georgia^  10  Wheaton,  344. 

If  the  plaintiffs  had  not  paid  the  bill  it  would  have  been  returned  immediately 
to  Britton  and  Co. ,  who  might  have  recovered  the  amount  of  their  endorwr. 
Non  constat  but  that  he  could  have  been  made  to  pay  had  steps  been  immedi- 
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ately  taken  against  him,  and  during  the  interval  of  the  delay,  his  situation  may 
have  become  worse,  and  perhaps  such  that  suit  had  become  useless.  It  is  no 
answer  that  he  was  a  forger,  and  had  probably  fled  the  country  even  before  the 
draft  was  paid.  It  is  a  rule  of  commercial  law,  that  it  is  no  excuse  for  a  neglect 
of  notice  to  a  drawer  or  an  endorser,  **  that  the  chance  of  obtaining  anything  on 
their  remedy  over  was  hopeless,  that  the  persons  against  whom  that  remedy 
would  apply  were  insolvent  or  bankrupt,  or  had  absconded.  Parties  are  entitled 
to  have  the  chance  offered  them."  Cbitty  on  Bills,  p.  482.  It  seems  clear  on 
principle,  that  the  same  delay  of  notice  that  would  discharge  an  endorser  must 
release  the  holder,  who  has  received  payment. 

3d.  But  it  is  said  that  this  case  differs  from  all  the  cases  cited ;  that  here  is  a 
forgery  of  the  payee*s  signature,  as  well  as  of  thatof  the  drawer;  that  for  the 
purpose  of  this  discussion,  it  must  be  considered  that  the  bill  was  a  true  bill ; 
that  the  defendants,  as  well  as  the  plaintiffs,  are  estopped  from  denying  the 
signature  of  the  drawer,  and,  if  it  be  a  true  bill,  that  the  title  is  in  Pike  and 
Iiart ;  that,  as  in  an  action  against  the  plaintiffs,  as  acceptors,  the  defendants  could 
not  have  recovered  for  want  of  title,  so,  having  received  the  amount  without  title, 
they  must  refund  it. 

It  is  true  that  in  an  action  on  the  bill,  against  the  acceptors  as  such,  the  proof 
of  title  by  the  endorsement  of  the  payee  is  essential  to  a  recovery.  For  though 
the  bill  be  forged,  such  an  action  implies  its  reality.  But  is  this  implication 
unavoidable  in  a  action  against  the  acceptor  of  a  forged  bill?  Where  the  fact 
is  that  the  bill  was  not  drawn  by  the  drawer  upon  it,  is  the  holder  estopped  from 
alleging  and  proving  that  fact  ?  Is  he  limited  to  his  action  on  the  bill,  or  has  he 
an  action  on  the  obligation  of  the  acceptor  to  hold  him  harmless  from  the  con- 
sequence of  the  acceptor's  neglect? 

It  is  said  that  the  holder  is  estopped  from  alleging  and  proving  the  forgery  of 
the  drawer's  name,  by  his  guarantee  of  the  genuineness  of  the  bill ;  but  does 
the  holder  make  this  guarantee  to  the  acceptor,  whose  duty  it  is  to  know 
the  signature  of  the  drawer?  Is  not  the  holder's  guarantee  to  the  acceptor, 
merely  of  his  own  title  to  the  bill  ?  If  such  be  the  extent  of  his  guarantee,  he 
is  not  estopped  by  it  from  showing  the  forgery.  Again,  the  action  of  the  holder 
is  put  by  Judge  Story  on  this  ground :  **  Firsts  that  the  drawee,  before  he 
accepts,  is  bound,  as  a  matter  of  duty,  to  ascertain  whether  the  signature  of  the 
drawer  is  genuine  or  not ;  and  next,  that,  where  one  of  two  innocent  pereons 
must  suffer,  he  who  has  caused  a  misplaced  confidence,  or  has  misled  another, 
or  has  omitted  his  duty,  shall  suffer  rather  than  the  other  party."  Story  on 
Bills,  §  411.  An  action  not  on  the  bill,  but  on  the  obligation  flowing  from  the 
acceptor's  neglect,  does  not  imply  the  reality  of  the  bill,  and  as  there  is  no  obli- 
gation on  the  part  of  the  holder  to  the  acceptor  estopping  the  holder  from 
showing  the  forgery,  he  must  be  permitted  to  prove  it.  Further,  as  it  is  not 
inconsistent  with  his  guarantee  of  title  to  show  that  the  payees  on  the  bill  never 
held  it,  the  holder  may  prove  that  fact  also.  Thus,  the  holder  can  show  that 
neither  by  the  drawing  in  their  favor,  nor  by  holding  the  bill  in  ignorance  of  the 
forgery,  have  the  payees  on  the  biU  had  any  title  to  it.  And  after  proof  of 
that,  there  is  no  need  of  evidence  of  a  transfer  of  title ;  no  need  of  proving  the 
endorsement  of  the  payees. 

In  this  case  the  plaintiffs'  allegations,  which  they  are  estopped  from  denying, 
are  that,  the  bill  was  never  drawn  in  favor  of  the  payees  upon  it ;  and  their 
evidence,  which  they  cannot  controvert,  is  that,  the  payees  on  it  never  held  it. 
The  plaintiffs  have  presented  the  fact  that  the  payees  never  owned  the  bill ;  and 
if  the  action  were  against  the  plaintiffs  as  acceptors,  they  could  not  require 
proof  of  a  transfer  from  the  payees.  All  the  cases  of  refusal  of  recovery,  or 
of  judgment  to  refund,  on  the  ground  of  forgery  of  the  payee's  endoraement, 
are  cases  presenting  a  title  in  the  payees.  Dick  v.  Lcverich^  II  La.  573. 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

The  plaintiffs  are  responsible  to  the  defendants,  from  their  neglect  in  not 
discovering  and  giving  notice  of  the  forgery.  This  responsibility  avails  the  de- 
fendants as  a  ground  of  defence,  as  it  would  avail  them  as  a  ground  of  action. 
Their  defence  is  not  on  the  bill,  and  there  is  no  implication  from  it  of  the 
genuineness  of  the  bill,  and  of  a  title  in  Pike  and  Hart.  The  forgery  of  the 
bill,  and  the  absence  of  title  in  Pike  and  Hart,  are  presenfed  by  the  plaintiffs' 
allegations  and  evidence,  and  hence,  as  there  is  no  need  of  Pike  and  HarVs  en- 
dorsement, the  forgery  of  it  is  immaterial.  In  testing  the  defeudanU'  right  to 
retain  the  money,  uie  counsel  for  the  plaintiffs  errs  ia  the  ()renn8e  of  h\^  argu- 
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ment,  the  estoppel  of  the  defendants  from  denying  the  signature  of  the  drawer. 
He  has  assumed  this  premise,  and  in  doing  so  he  has  assumed  a  point  in  con- 
troversy, whether  the  holder  is  limited  to  an  action  on  the  bill,  or  has  his  action 
on  the  obligation  of  the  acceptor  under  his  neglect. 

The  technical  ground  taken  by  the  plaintiffs'  counsel  cannot  prevail.  Indeed, 
it  is  inconsistent  with  the  ground  of  the  plaintiffs*  action,  which  is,  that  the 
money  must  be  returned,  not  because  it  belongs  to  the  payees,  but  because  it 
does  not  belong  to  the  defendants,  as  having  been  paid  them  in  an  erroneous 
belief  that  the  bill  had  been  drawn  by  the  plaintiffs' correspondont.  The  forgery 
of  the  drawer's  signature  is  the  ground  of  their  action. 

Tha  judgment  of  the  court  was  pronounced  by 

SJ.IDELL,  J.  This  is  an  action  to  recover  from  the  defendants  the  amount 
of  a  bill  of  exchange  for  $2847  50,  drawn  in  the  name  of  F.  D,  Conrad<t  upon 
the  plaintiffs,  to  the  order  of  Messrs.  Pike  and  HarU  endorsed  in  the  name  of 
the  payees  In  blank;  also,  by  L.  B,  Belgrove,  W,  A.  BritUm  and  Cb.,  and  by 
J.  Coming  and  Co.  The  bill  was  at  sight,  and  dated  at  Baton  Rouge,  4  Feb., 
1847.  It  was  paid  by  the  plaintiffs  to  Coming  and  Co.,  on  the  12th  day  of  Feb., 
1847.  The  signatures  of  Conrad,  and  of  Pike  and  Hart,  were  both 
forgeries. 

It  appears  tliat,  in   1847,  a  person  calling  himself  Belgrove,  was  intro- 
duced to  Conrad^  a  planter  living  in  Louisiana,  by  a  letter  from  Henry  Clay; 
who  stated  that  Belgrove  had  been  introduced  to  him  by  Abbott  Latmrence,  and 
was  desirous  to  obtain  information  in  relation  to  the  culture  of  sugar.     Relying 
upon  this  int3Y)duction,  Conrad  entertained  him  at  his  plantation ;  and,  while 
there,  from  a  conversation  between  Conrad  and  a  member  of  the  firm  of  Pike 
and  Hart,  Belgrove  ascertained  that  there  were  some  business  relations  betweea 
Conrad  and  Pike  and  Hart,  and  that  Me  Cfdl  wad  Adams  were  Conrad* s  fnciorB, 
A  few  days  afterwards  Belgrove  went  to  Natchez,  and  there,  through  a  letter  of 
introduction  from  Mr,  Clay,  obtained  the  acquaintance  of  a  gentleman  who  in- 
troduced him  to  Duncan,  a  planter  living  in  that  vicinity.    He  stated  to  this 
person  that,  he  wished  to  negotiate  a  draft  on  New  Orleans,  and  was  accompan- 
ied by  him  to  the  office  of  Britton  and  Co,,  bankers,  at  Natchez.    Duncan  stated 
to  Britton  and  Co.  that  Belgrove  had  brought  letters  from  Henry  day,  and  upon 
t/heir  enquiring  whether  the  bill  was  all  correct,  replied :  "  I  have  no  doubt  it 
is."     Brition  and  Co,  then  cashed  the  bill,  and  Belgrove  left  Natchez  a  day  or 
two  afterwards,  and  has  not  since  been  heard  of.    Britton  axkd  Co,  endorsed,  and 
have  remitted  the  bill  to  the  defendants,  who  received  it  on  the  12th  February, 
1647,  and  having  endorsed  it  in  blank,  presented  it  for  payment  by  their  clerk, 
to  Adams,  one  of  the  plaintiffs.    Adams  said  he  had  no  advice  of  it,  and  asked 
the  clerk  to  leave  it ;  that  he  would  see  his  partner,  and  if  it  was  right,  wouki 
send  a  check.     At  3  o'clock  on  the  same  day,  Adams  bought  a  check  of  McCall 
and  Adams  for  the  amount,  and  stated  that  Conrad  had  no  authority  to  dravr 
the  draft,  his  crop  not  being  in  hand,  and  that  he  would  write  him  a  letter  cen- 
suring him.     It  does  not  appear  that,  in  presenting,  or  receiving  payment  of  the 
bil!.  Coming  and  Co.  hekl  themselves  out  as  other  than  principals.     On  the  14th 
February,  McCall Sind  Adams  wrote  a  letter  to  Conrad  informing  him  that  they 
had  paid  the  draft.     Conrad  immediately  sent  a  special  messenger  to  McCall 
and  AdatnSj  to  inform  them  that  he  had  not  drawn  such  a  draft.     This  meB- 
senger  reached  New  Orleans  with  all  possible  despatch,  and  sooner  than  a  let- 
ter could  have  reached  the  city  by  mail ;  and,  immediately  upon  reception  of  tbis 
information,  to  wit,  on  the  18th  February,  the  plaintiff  communicated  it  to  the 
defendants,  and  asked  the  return  of  the  money,  which  the  defendants  declined. 
The  defendants  gave  Britton  and  Co.  credit  on  account  for  the  amount  of  the 
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draft ;  and  subsequently,  after  notice  of  the  forgeiy,  paid  it  over  to  Brilton  and 
Co,  The  forgery  of  both  names  is  conclusively  established.  That  of  the 
drawer  bore  some  resemblance,  it  is  proved,  to  the  genuine  signature  of  Con- 
radt  but  was  a  bad  imitation.  That  of  the  first  endorser  bore  no  remblance  to 
to  the  genuine  signature.  The  good  faith  of  the  plaintiffs,  of  the  defendants, 
and  of  Britton  and  Co.  is  entirely  unimpeached.  But  it  is  asserted  by  the  de- 
fendants in  argument,  that  there  was,  under  the  circumstances,  gross  negligence 
on  the  part  of  the  plaintiffs  in  paying  the  bill,  and  that  there  was  also  gross 
and  unnecessary  delay  and  negligence  in  discovering  and  communicating  the 
fact  of  the  forgery.  Upon  these  charges,  we  premise  that  the  latter  appears 
entirely  untenable;  as  to  the  former,  there  seems  to  us  to  have  been  an  over 
confidence  on  the  part  of  the  plaintiffs,  amounting  perhaps  to  imprudence,  but 
not  amounting  to  gross  negligence.  The  indiscretion  is  much  palUated  by  the 
consideration  that  Conrttd  was  not  a  merchant,  but  a  planter ;  one  of  a  class  not 
punctual  in  their  advices.  As  regards  the  signature  of  the  drawer,  it  is  obvi- 
ous that  their  suspicions  were  not  in  the  least  excited  on  that  score ;  and  it  is 
not  shown  that  the  relations  between  him  and  the  plaintiffs  had  been  so  intimate 
and  so  frequent,  as  to  have  given  that  familiarity  with  his  signature  which  should 
have  led  them  to  pronounce  the  draft  a  forgery. 

The  question  presented  by  this  case  is  certainly  perplexing.  In  deciding 
it  we  are  not  aided  by  any  conclusive  and  direct  authority,  and  must  seek  its  so- 
lotion  by  the  application  of  general  principles  and  by  a  consideration  of  those 
rules  pertinent  to  the  subject,  which  are  peculiar  to  bills  of  exchange. 

It  is  perhaps  a  safe  starting  point  in  our  investigation  to  consider  what  would 
have  been  the  rights  of  the  plaintiffs,  had  the  forged  instrument  upon  which 
they  made  the  payment  not  been  a  bill  of  exchange,  but  one  falling  within  the 
domain  of  ordinary  rules.  Thus  let  us  suppose  that  Belgrove  had  forged  an 
order  of  Qmrad  upon  McCall  and  Adams,  his  factors,  to  deliver  to  Pike  and 
Hart,  or  their  order,  fifty  hogsheads  of  sugar;  and  had  also  forged  the  sig- 
nature of  Pike  and  Hart  to  a  transfer  of  the  instrument ;  that  he  had  transferred 
it  to  Britton  and  Cb.,  who,  in  their  turn,  had  transferred  it  to  Cbmmg and  Co.,  and 
that  C<9mtn^  and  Co.,  on  presentation  of  the  order,  had  received  the  sugar,  and  that, 
upon  discovery  of  the  forgery,  a  prompt  call  had  been  made  upon  Coming  and  Co, 
to  restore  the  sugar,  and  they  bad  refused— could  McCall  and  Adams  have 
recovered  its  value  from  them  ?  The  prompt  answer  to  this  enquiry  would 
not  admit  of  a  doubt.  The  payment  would  have  been  made  in  error.  They 
would  be  considered  as  having  made  it  solely  upon  the  belief,  created  by  the 
forged  order,  that  they  were  complying  with  the  request  of  their  principal. 

**  He  who  receives  what  is  not  due  to  him,  whether  he  receives  it  through 
error  or  knowingly,  obliges  himself  to  restore  it  to  him  from  whom  he  has  unduly 
received  it.*'  **  He  who  has  paid  through  mistake,"  says  the  Code,  **  believing 
himself  a  debtor,  may  reclaim  what  he  has  paid.'*  **  To  acquire  this  right,  it 
is  necessary  that  the  tbing  paid  be  not  due  in  any  manner,  either  civilly  or  nat- 
urally. A  natural  obligation  to  pay  will  be  sufficient  to  prevent  the  recovery." 
"  That  which  has  been  paid  in  virtue  of  a  void  title  is  also  considered  as  not 
due."  Civil  Code,  arts.  2279,  2260,  2281, 2283.  Here  all  the  circumstances 
concur  which  the  kw  requires  to  authorize  the  relief.  Mistake,  for  McCall 
and  Adams  believea  the  order  genuine ;  an  absence  of  all  civil  or  natural 
obligation,  for  their  duty  was  only  to  Conrad ;  and  a  void  title,  the  instrument 
being  forged.    The  articles  we  have  cited  confer  a  right  to  recover  back  upon 
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him  who  has  paid  [what  was  not  due,  and  hnpose  Ihe  correllative  daty  on  him 
who  has  undaly  received  to  restore ;  and  the  knowledge  or  the  ig;norance,  the 
fraud  or  the  good  faith,  of  the  party  so  nndyly  receiving,  is  immaterial.  The 
obligation  rests  upon  that  great  rule  of  natural  equity,  **  Neminem  cum  altmu9 
delrimento  et  injuria  fieri  locupUHorem*  It  is  true  that  the  question  is,  which 
of  .two  innocent  parties  is  to  bear  the  loss ;  but  the  loss  had  already  &llen  upon 
the  holders  before  they  presented  the  forged  order ;  and  they  could  not  equita- 
ably  ask  to  shift  that  loss  to  another,  through  that  person^s  mistake.  In  legal 
contemplation  McCalltiud  Adams  would  be  regarded  as  never  having  consent* 
ed  to  the  delivery  of  the  property ;  for  he  does  not  consent  who  consents  in  error. 
In  the  supposed  case  we  hold  it  to  be  clear  that,  upon  priocipJes  of  natural 
equity,  And  under  the  express  rules  of  law,  MeCall  4*  Adams  would  be  entitled 
to  relief.  And  if  so,  it  is  obvious  that  they  must  be  relieved  in  the  present 
case,  unless  the  peculiar  nature  of  the  transaction,  as  growing  out  of  a  bill  of 
exchange,  subjects  them  to  some  technical  rules  which  forbids  the  application 
■of  the  ordinary  standards  of  justice  and  legal  obligation.  We  think  it  was  fair- 
ly put  by  the  jxlaintiffs'  counsel  that,  if  the  cause  is  to  be  withdrawal  from  the 
4»peration  of  general  principles  and  they  are  subjected  to  the  burden  of  techni- 
ical  rules,  ihey  ate  also  jentitled  to  the  advantage  of  such  rules. 

The  rule  which  is  invoked  against  the  plaintiffd  is,  that  payment  by  tho 
drawee  4idmits  the  genuineness  of  the  drawer's  signature,  -and  the  drawee  ia 
Jegally  estopped  from  disputing  it.  The  rule,  in  a  qualified  sense,  is  true. 
ThB  holder,  it  seems,  is  permitted  to  profit  by  the  accidental  payment,  though 
the  drawer's  name  be  forged,  when  there  has  been  an  interval  between  pay- 
ment and  notice  to  him  of  the  forgery,  and  his  situation  has  been  altered  to  his 
prejudice,  either  in  &ct  or  in  legal  presumption. 

But,  on  the  other  hand,  acceptance  is  not  ab  admission  of  the  payee's  signa- 
ture. Here  a  technical  rule  comes  in  aid  of  the  acceptor.  If  sued  upon  his 
Acceptance,  even  if  estopped  from  disputing  the  signature  of  the  drawer,  he 
has  a  right  to  insist  upon  proof  of  the  payee's  signature.  The  very  rule  which 
concludes  him  as  to  the  genuineness  of  the  drawer's  signature  and  supposes 
that  signature  to  be  genuine,  places  him  in  the  attitude  of  one  who  is  really 
4)rdered  to  pay  to  the  payee  named  in  the  bill,  or  his  order.  How  then  can  the 
holder  of  a  bill,  upon  which  the  payee's  endorsement  is  forged,  recover  from 
the  acceptor,  who  can  be  considered  only  as  having  admitted  the  genuineness. 
the  drawer's  signature  ?  Tested,  therefore,  by  technical  rolesi  it  seems  to 
us  it  would  be  impossible  to  condemn  McCaU  4"  Adamst  were  this  a  suit  against 
them  upon  the  bill  as  acceptors.  An  acceptance  is,  an  engagement  to  pay  ac- 
cording to  the  tenor  of  the  bill.  But  the  tenor  of  the  bill  was  ^*  pay  to  Pike  4r 
Hart^  or  their  order;"  and  Pike  4*  Hart  have  never  ordered  its  payment  to 
Coming  S^  Co. 

But  it  is  said  that  Pike  4*  Hart  never  had  any  interest  in  the  biU,  and  must 
be  regarded  as  fictitious  payees.    If  they  be  so  regarded^  that  still  would  not 
authorize  a  recovery  against  McCaU  4*  Adams^  had  they  accepted.    For  the 
rule  with  regard  to  fictitious  payees  has  only  been  carried  to  this  extent,  thst 
il      ^e  bond  fide  holder  of  such  a  bill,  ignorant  of  the  facts,  may  recover  against  an 
t      acceptor  who  knew  that  the  payee  wms  a  fictitious^ person./  The  use  of  sucli 
W  y4)ame?bas  been,  indeed. 


.  iigtily  censured,  and  an  acceptance,  without  knowl- 
^/  edge  by  the  acceptor  of  the  fictitious  character  of  the  bill,  would,  it  seems, 
give  no  remedy  and  be  completely  void.  iThis  seems  to  accord  with  principle ; 
for  the  acceptor  promises  to  pay  the  poyee,  or  his  order;  and  if  the  payee  bss 
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no  existence,  there  is  no  one  in  whose  favor  the  promise  takes  effect.    Hence      McCall 
it  seems  to  us  clear  that  if  this  forged  bill  had  been  at  so  many  days  sight,  or      Corriro. 
after  date,  and  had  bean  accepted  by  McCall  S^  Adams,  Coming  if  Co.  could 
not  have  recoTored  on  the  bill. 

This  view  of  the  case,  their  having  paid  a  bill  which  they  could  not  have 
been  compelled  by  suit  to  pay,  goes  very  far  to  show  that  they  ought  not  to  be 
estopped  from  recovermg  it  back.  But  as,  perhaps,  there  may  be  a  question 
how  far  the  right  to  resist  payment  in  the  one  casts  and  to  recover  back  in  the 
other,  are  to  be  treated  as  identical  in  principle,  we  proceed  to  another  view  of 
the  rights  of  the  parties,  technically  considered. 

When  this  bill  was  presented  lor  pay  mem  I  o  MeCall  SfAdama  by  Coming 
if  Cb.,  the  names  of  the  latter  were  upon  it,  and  they  were  endorsers  of  the  bill. 
Let  it  be  conceded  that,  according  to  the  technical  rule,  McCaU  if  Adams  are  to 
be  considered  as  having  admitted  the  signature  of  Conrad  and  estopped  them* 
selves  from  denying  it;  was  there  no  legal  consequence  flowing,  on  the  other 
hand,  from  the  endorsement  of  Coming  if  G?.,  and  the  presentation  of  the 
bill  for  payment  by  them  ?     We  think  there  was.    They  are  to  be  considered  I 
as  representing  at  least,  if  not  warranting,  to  McCall  ic  Adams,  that  Pike  if\ 
Hart,  the  persons  named  as  payees,  had  negotiated  the  drafts — that  their  en-  < 
dorsement  was  genuine  and  true. 

The  case  of  The  East  India  Company  v.  Tritton,  3  Bam  wall  ic  Creswell, 
82,  has  been  cited  as  authority  that  an  endorsee  does  not  warrant  the  genaine- 
ness  of  the  prior  endorsements.  But  what  is  there  said  cannot  be  regarded  as 
authority,  in  the  proper  sense  of  the  term.  The  bill  had  been  endorsed  by  one 
Card,  professing  to  act  as  attorney  of  Hope,  the  payee,  bat  under  an  insufficient 
power  of  attorney.  The  East  India  Company  accepted  the  bill,  and  paid  it  to 
the  defendants,  the  holdere,  who  had  taken  it  from  Card's  endorsees,  and  sub- 
sequently sued  the  defendants  to  recover  back  the  amount  which  the  company 
had  been  compelled  to  pay  a  second  time  to  Hope's  administrator.  It  was  found 
by  the  special  verdict  that,  before  the  bill  was  paid,  the  plaintiffe  took  all  such 
steps  as  they  judged  fit  to  satisfy  themselves  that  the  first  endorsement  by  Card 
was  made  by  virtue  of  a  sufficient  authority.  The  power  was  not  produced 
by  the  defendants,  and  it  did  not  appear  thai  they  ever  saw  it,  or  had  any 
means  whatever  of  forming  a  judgment  as  to  its  sufificiency.  Abbott,  C.  J. 
notices  the  facts  as  favorable  to  the  defendants,  but  puts  the  ease,  as  with  the 
defendants,  upon  the  ground  that  they  received  the  money  as  agents,  and  paid 
over  to  their  principals  before  any  discovery  was  made  of  the  insufficiency  of 
Card's  authority ;  that  it  was  unjust  to  call  upon  them  to  restore  money  no 
longer  in  their  hands,  and  which  they  had  net  a  right  to  withhold  ftom  their 
principalB.  Bayley,  J.  said,  he  was  not  prepared  to  admit  that  every  endorsee 
'warrants  the  genuineness  of  the  prior  endorsements ;  but  added  that  it  was  not 
necessary  to  decide  or  discuss  that  question ;  that  the  power  was  shown  to  the 
pfauntifiSi,  and  it  was  for  them  to  judge  of  the  extent  of  the  authority  conferred 
by  it.  He  then  adopts  the  same  ground  as  the  chief  justice,  that  the  defend- 
ants, having  received  the  money  as  agents  and  paid  it  over,  it  would  be  unjust 
to  make  them  refund.  Holroyd,  J.  thought  the  plaintiffs,  having  the  means  of 
knowledge  in  their  power,  had  made  a  mistake  of  law,  and  not  of  fitM^t,  with 
regard  to  the  power,  and  that,  under  the  fincts,  a  promise  to  repay,  if  the  en- 
dorsement proved  insufficient,  could  not  be  implied.  Littledaie,  J.  said,  he  was 
not  aware  that  a  warranty  of  the  genuineness  of  endorsements  was  to  be  im* 
plied,  but  if  there  were  such  an  implied  warranty  in  ordinary  cases,  it  was 
negatived  there  by  the  finding  of  the  jury. 
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Mr.  Story,  in  his  Treatise  on  Bilk,  very  clearly  intimates  his  dissatisfaction 
with  the  dicta  in  the  East  India  Company's  case.  In  the  text  he  says:  **  There 
is  yet  another  engagement  which  is  implied  in  eveiy  endorsement,  on  the  part 
of  the  endorser.  It  is  that  the  instrument  which  he  endorses  is  a  genuine 
instrument,  and  not  forged ;  that  the  signature  of  the  drawer,  and  also  of  the 
antecedent  endorsers,  are  gennine ;  and  that  he,  the  endorser,  has  a  good  right 
to  transfer  the  same  to  the  immediate  endorsee."  Story  on  Bills,  §  ill.  These 
expressions,  it  is  true,  point  to  the  relation  of  the  endorser  to  his  endorsee ; 
bat  the  reason  of  the  rule,  so  far  at  least  as  the  warranty  of  the  payee's  endorse- 
ment is  concerned,  applies  with  equal  force  to  the  acceptor;  for  if  the  payee's 
endorsement  be  forged,  the  holder  would  be  receiving  a  payment  to  which  he 
had  no  right ;  and  there  is  the  same  justice  in  his  warranting  his  title  to  the 
acceptor  from  whom  he  receives  payment,  as  to  the  endorsee  who  gives  him  the 
money  upon  the  negotiation  of  the  bill.  In  a  note,  Mr.  Stoiy  comments  upon 
the  case  of  the  East  India  Company,  as  not  supporting  the  doctrine  that  the 
endorser  does  not  warrant  the  genuiness  of  antecedent  names ;  and  cites  the 
contrary  opinion  of  Pardessus.  See  also  Febrero,  vol.  3,  p.  350,  where  it  is 
said:  El  portador  de  una  letra  de  cambio  es  enteramente  garante  de  lavali- 
dacion  de  ella,  y  de  todos  sus  endosos.  See  also  Dalloz,  1844,  part  2,  p.  200. 
Jousse,  Nouveau  Coromentaire  sur  les  Ordonnances  de  1669  and  1673,  p.  62. 
Kent's  Commentaries,  edit,  of  1844,  p.  88. 

Whether  the  endorser  may  be  considered  as  warranting  or  not  to  the  accep- 
tor the  genuineness  of  the  payee's  name,  it  is  hard  to  conceive,  at  all  events, 
how  he  can  be  considered  otherwise  than  as  representing  the  payee's  endorse- 
ment as  genuine.  It  is  certain  that,  if  the  title  to  the  bill  has  not  been  passed 
to  the  holder,  he  has  no  right  to  receive  payment ;  and  the  presentation  for  ac- 
ceptance or  payment,  is  an  implied  declaration  that  the  title  is  in  him. 

The  presentment  of  the  bill  for  payment  by  Coming  4r  C%>.,  being  an  implied 
representation  by  them  to  McCall  Sf  Adams,  that  Pike  4r  Hatty  the  payees 
named  in  the  bill,  had  endorsed  it,  if  McCall  SfAdanu  are  to  be  held  to  the 
technical  rule  of  an  implied  admission  of  the  drawer's  signature,  they  must 
have  the  benefit  of  the  implied  representation ;  and,  having  paid  upon  a  false 
representation,  however  innocent,  the  money  should  be  restored  to  them. 

It  is  not  admissible  to  say  that  Coming  4r  Co.*s  endorsement,  and  the  im- 
plied obligation  which  it  involved,  had  no  eflfect  upon  McCall  ^  Adams,  in 
inducing  them  to  pay  the  bill.  The  very  fact  that  a  house  of  such  respectable 
standing  presented  the  bill,  was  a  circumstance  which  probably  lessened  their 
vigilance.  If  the  forger,  a  stranger,  had  presented  the  bill,  it  is  not  at  all  im- 
probable that  they  would  have  waited  for  advice. 

It  is  an  important  feature  in  this  case  that  the  holders  were  not  induced  to 
take  the  bill  by  any  act  of  the  plain tiQs,  and  the  case  is  thus  relieved  from  any 
equity  which  might  be  urged,  in  the  case  of  a  forged  bill  accepted  by  the  drawee, 
and  going  after  acceptance  into  the  hands  of  a  bond  fide  holder  for  value. 

It  cannot  be  said  that  the  holder  loses  his  remedy  over  against  his  prior 
endorsers,  by  the  payment  of  the  bill  to  him  by  the  drawee;  if  we  are  right  in 
the  doctrine  that  an  endorser  is  to  be  considered  as  representing  the  genuine- 
ness of  prior  endorsements,  then  the  holder  has  the  same  equity  against  his 
prior  endorser  as  the  drawee  has  against  him. 

The  maxim  invoked  by  the  defendants,  **  In  equali  jure  melior  est  conditio 
possidentis,'*  is  one  which  cannot  be  applied  in  this  case,  without  assuming  that 
the  parlies  do  stand  in  equal  right.    i3ut  this  cannot  properly  be  said;  for  here 
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the  losfi  had  firet  fuUen  on  Britton  Sf  Co.  without  any  act  or  fault  whatever  of 
the  piaiotiifs,  and  ii  there  was  some  overconfidence  or  indiscretion  on  the  part 
of  the  plaintiffs,  it  does  not  appear  that  the  defendants  were  put  in  a  worse 
position  by  the  brief  delay  between  the  payment  and  the  discover}'  of  the  for- 
gery ;  and  it  would  be  going  very  £sir  to  say  that,  a  simple  indiscretion,  not 
shown  to  have  actually  made  the  situation  of  the  defendants,  or  of  Britton  cy 
Co.,  their  principals,  worse,  should  shift  the  loss  from  the  party  upon  whom  it 
had  first  fallen,  to  a  party  who  paid  under  an  evident  mistake  of  tacts,  and  in 
good  faith. 

The  defendants  had  notice  of  the  forgery,  and  of  the  plaintiffs  claim  uimq 
them,  before  they  paid  over  the  money  to  Britton  4*  Co.,  and  cannot  complain 
that  they  are  treated  as  principals.  We  have  also  seen  that  on  the  presentment 
and  receipt  of  payment  they  did  not  disclose  their  agency. 

We  have  considered  the  question  presented  in  this  cause  With  care  on  ac- 
count of  its  commercial  importance,  and  have  not  come  to  a  conclusion  without 
diffidence.  The  case  is  embarrassing  in  consequence  of  the  double  forgery  of 
the  names  of  the  drawer  and  payee ;  and  we  have  not  the  benefit  of  authority 
in  point.  We  are  clear  that  the  cause  is  with  the  plaintiffs  upon  principles  of 
natural  justice,  and  under  the  ordinary  rules  of  law ;  and  when  technical  rules 
are  invoked  to  break  down  the  equity  of  a  case,  they  ought  to  be  so  clearly 
applicable  and  conclusive  as  to  leave  no  room  for  doubt. 

Judgment  affirmed. 
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No  jadgment  can  be  rondcred  against  an  abBentec,  where  no  property  of  his  hu  been  at* 
tacbed,  and  be  baa  Dot  peraooally  appeared.  The  appointment  of  a  carator  ad  hoc  cannot 
give  jariadiction. 

Art.  2412  of  the  Civil  Code,  which  provides  that  the  wife  cannot  bind  herself  for  the  debta  of 
her  hnaband,  according  to  the  doctrine  of  the  civilians,  is  a  personal  statute.  It  is  founded 
exclasivcly  on  the  personal  relations  between  hnsband  and  wife,  and  is  confined  in  its 
operation  to  married  persons  within  oar  jurisdiction.  The  disability  to  contract,  which  it 
establishes,  e^cists  only  in  a  certain  contingency,  that  of  the  debts  not  inuring  to  her  bcnci  t, 
and  that  contingency  is  strictly  personal. 

The  incapacity  of  a  married  woman  to  contract  is  of  the  same  character  as  that  of  a  minor, 
and  the  laws  creating  the  incapacity  of  the  latter  have  always  been  classed  among  per- 
sonal statates. 

Those  statates  are  real,  in  contradistinction  to  personal,  which  regulate  directly  property, 
withoat  reference  to  the  conditioner  the  capacity  of  its  possessors. 

Where  a  married  woman  domiciliated  in  another  State,  to  secare  a  debt  of  her  husband, 
mortgages,  by  an  act  executed  at  her  domicil,  real  estate  in  this  State  forming  part  of  her 
separate  property,  the  act,  if  valid  in  point  of  form,  and  authorized  by  the  laws  of  her  domi- 
cile will  be  enforced  here.  Per  Curiam :  Such  an  act  conflicts  with  no  law  of  this  State, 
and  no  reason  of  comity  would  authorize  a  court  here  to  relieve  the  wife  from  its  effect-  It 
interferes  with  no  real  statute,  and  the  personal  statute  does  not  reach  it ;  the  person  not 
being  subject  to  our  jurisdiction. 

The  disability  resulting  from  the  conditions  of  persons  is  personal ;  and  contracts  valid  at  tlie 
place  of  the  domicil  are  valid  withoat  reference  to  the  situation  of  the  pr(>{>Grty,  so  far  as 
thti  capacity  of  the  party  to  contract  is  concerned. 
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AvcvBTA  Imv-    A  PPEAL  from  the  Fourth  District  Couit  of  New  Orleans,  Strawhridgt^  J. 

21.     The  facts  of  this  case  are  stated  in  the  opinion  of  the  court  tn/V^. 

Micou^  for  the  plaintiffs,  relied  on  the  cases  of  RicharcUon  v.  Leavitt,  1  An. 

430.  U.  S.  Bank  v.  Merchants'  Bank,  2  Ibid.  659.  McDowdl  v.  Read,  anU,  391. 

[F*.  2>.  ifenn^Ti,  for  the  appelJRDtB.  I.  No  property  whatsoever  of  6f.  C.  Mor^ 
ton  was  seized.  The  process  of  the  court  has  never  reached  his  person  or  his 
property,  and  he  comes  before  it  simply  by  the  appointment  of  a  curator  ad  hoc. 
No  judgment  therefore  should  have  been  rendered  against  him.  Dupuy  ▼• 
Hunt,  2  An.  R.  562. 

II.  By  the  plaintiffs'  own  allegations,  Mrs.  Morton  did  not  bind  herself,  but 
only  her  property,  and  no  judgmnnt  should  have  been  rendered  against  her 
personally.  The  articles  of  the  Code  are  express.  C.  C.  arts.  3263,  3264. 
yew  Orleans  Canal  and  Banking  Company  v.  Hagan,  1  An.  R.  65. 

III.  Every  State  has  exclusive  jurisdiction  within  its  own  territory,  and  its 
laws  govern  all  persons  and  things  within  that  jurisdiction ;  all  persons,  whether 
citizens  or  aliens  ;  all  things,  whether  real  or  personal,  moveable  or  immovable. 
C.  C.  art.  9.  It  is  a  necessary  result  of  the  independence  inherent  in  every 
sovereignity,  that  the  laws  of  a  State  can  have  no  force  beyond  its  own  territories, 
t  propria  vigore.  Whatever  obligation  then  the  laws  of  one  country  have  in 
another,  must  depend  upon  the  consent  of  the  latter.  Its  policy  may  forbid 
the  introduction  of  all  foreign  laws,  or  its  indulgence  may  admit  their  operation 
80  far  as  they  do  not  interfere  with  its  domestic  iotprest.  It  is  not  pre- 
sumed that  these  principles  will  be  controverted ;  and  we  advert  to  them  only 
because,  unless  some  exception  to  their  operation  in  the  present  instance  btt 
shown,  they  must  determine  the  rights  of  the  parties  in  this  suit. 

The  first  general  exception  admitted  by  the  principle  of  comity,  to  the  supre- 
macy of  the  laws  of  a  State  over  all  property  within  its  territory,  arises  from 
the  distinction  between  things  personal  and  real,  moveable  and  immovable.    To 
support  this  exception  the  law  creates  a  fictino,  that  things  moveable  have  no  situs, 
and  that  thus,  not  being  within  the  territory,  their  exemption  from  the  law  offers 
no  violence  to  its  sovereignty.     Succession  of  Packwood,  9  Rob.  443.     Yet 
even  this  rule  is  by  no  means  of  universal  application.     An  assignment  under 
bankrupt  laws  is  not  considered,  generally,  in  this  country,  as  of  universal  ope- 
ration to  transfer  moveable  property  in  whatever  countiy  it  may  be  locally  sitnated: 
though  a  different  doctrine  is  established  in  England  and  in  many  of  our  sister 
States.     2  Kent,  404,  408.     With  us  a  voluntary  assignment  for  the  benefit  of 
cred.tors,  with  certain  preferences,   will   not  operate  upon  property  situated 
here,  whether  immovable  or  moveable.     Andrews  y.  His  Creditors,  11  La.   R. 
376.     And  if  a  contract  be  made  abroad  relative  to  a  chattel  in  this  State,  that 
contract  will  nut  be  permitted  to  be  executed  here  to  the  injury  of  our  owa 
citizens.     Thurot  v.  Jenkins^  7  M.   355.     I'rice  v.  Morgan,   7   M.  707.     But 
whatever  may  be  the  rule  with  regard  to  personal  property,  the  principle  of  tho 
law's  sovereignty  within  its  own  territory,  sutlers  no  exception  with  regard  to 
immovable  property.     ^'  All  the  authorities,  both  in  England  and  America,  so 
far  as  they  go,  recognize  the  principle  in  ita  fullest  extent,  that  real  estate  or 
immovable  property  is  exclusively  subject  to  the  laws  of  the  government  withia 
whose  territory  it  is  8i^uated,     Story,  Conflict  of  Laws,   §  428.     Pothier  has 
laid  down  the  rule  in  the  most  general  manner,  declaring  that,  such  laws  have 
an  exclusive  dominion  overall  things  submitted  to  their  authority,  whether  the 
person  owning  them  live  within  the  territory  or  without  the  territory.     Pothier* 
Cout.  d'Oi  leans,  chs.  1  and  2,  nos.  22,  23,  24  ;  ch.  3,  no.  51.     And   Vattel  has 
laid  it  down,  as  a  principle  of  international  law,  that  immovables  are  to  be  dis- 
posed of  accordmg  to  the  laws  of  the  country  where  they  are  situated'"  Vattel, 
b.  2,  ch.  8,  §  110.      Story,  Ibid,  §  727.     And  in  the  case  of  Kerr  v.   Moon,   9 
Wheaton,  570,  the  Supreme  Court  of  the  United  States  said  :  **  It  is  an  ui>« 
questionable  principle  of  general  law,  that  the  title  to  and  the  disposition  of  real 
property,  must  be  Fxclusively  subject  to  the  laws  of  the  country  where  it  Is 
situated.'*     By  referring  to  the  authorities  cited  by  Judge  Story  in  §  428,  this 
rule  will  be  found  established  as  firmly  as  a  rule  can  be,  by  judicial  decision,  ia 
the  common  law.     And  even  among  foreign  writers,  with  some  exceptions,  the 
general  principle  is  admitted,  as  laid  down  by  Huberus :  Communis  et  recta  sett" 
tentia  est,  in  rebue  immobilibus  servandum  est  jus  locL  in  quo  bona  suntsita. 

As  a  necessary  result  of  this  doctrine,  it  follows  that  the  title  to  real  property , 
can  be  acquired,  passed,  and  lost,  only  according  to  the  Ux  rei  sitte.  **  Here 
the  general  principle  of  the  common  law  is,  that  the  laws  of  the  place  where 
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the  property  is  situated,  exclusively  goTern  io  respect  to  the  rights  of  parties,  Ao«u8ta  ln9v* 
the  modes  of  transfer,  and  the  solemnities  which  should  nccompany  **^®'"'**  3  "^J'.^o^C*^-. 
Story,  Ibid.  §  404.     And  in  the  case  ot  Curtis  v.  Huttxm.  14  Vespy,  Jr.,  537,  p^^^ 

Sir  W.  Grant  said :  *'  The  vnlidity  of  every  disposition  of  real  estate  must  de-  o. 

pend  upon  the  law  of  the  country  in  which  that  estat«>  is  situated."  Thus,  by  MoiTOir. 
the  law  of  England,  alienations  and  devises  of  real  estate  in  mortmain,  or  for 
charitable  purposes,  are  prohibited.  If,  therefore,  an  american  citizen,  owning 
lands  in  Enghmd,  should  alienat-e  or  devise  such  lands,  in  violation  of  the  mort- 
inain  acts,  the  instrument,  whether  tnter  vivos  or  testamentary,  would  be  held 
void.  And  the  same  pnnciple  would  apply  to  a  trust,  created  in  personal  pro- 
perty, to  be  invested  in  lands  in  England,  for  the  like  purposes.  Story,  Ibid. 
§  447.  And,  io  such  cases,  the  invalidity  of  the  disposition  of  the  real  estate 
results,  not  from  any  incapacity  attached  to  the  person  conveying  or  devising, 
but  from  the  purpose,  object,  or  considemtion  for  which  the  alienation  is  made, 
and  which  being  reprobated  by  the  Jaw  of  the  situs^  cannot  take  effnct. 
'  Such  is  the  fixed  rule  of  the  common  law :  it  is  recommended  by  its  simplicity 
and  uniformity,  and  relieves  us  of  the  perplexities  with  which  this  subject  has 
been  entangled  by  those  writers  who,  as  was  remarked  by  the  court  in  the  case 
of  Saul  Vt  His  Creditors,  17  M.  594,  *'  have  attempted  to  define  and  fix 
that,  which  cannot,  in  the  nature  of  things,  be  defined  or  fixed." 

We  nre  not  aware  that  the  rule  has  ever  been  denied  in  the  decisions  of  our 
own  courts.  There  are,  however,  two  cases  which  look  towards  a  different 
doctrine.  Thatcher  v.  Walden,  5  Mart.  N.  S.  466,  and  Hall  v.  MulhoUan,  7 
La.  3S8  In  the  former,  the  court  decided  that  a  verbal  power  of  attorney, 
given  in  the  State  of  Alabama,  where  slaves  pass  by  parol,  is  legal  proof  of  the 
authority  under  which  a  written  sale  was  made  in  this  State.  It  does  not  ap- 
pear from  the  report  whether  the  slave  sold  was  in  this  State,  or  in  the  State  of 
Alabama,  at  the  time  the  mandate  was  given,  which  would  make  a  difference. 
The  court,  however,  considered  the  question  as  one  of  evidence,  and  that  the 
contract  of  mandate  had  been  made  in  Alabama,  and  was  binding  there  on  the 
pnncipal,  wherever  the  agent  might  carry  it  into  execution,  it  was  said  that 
no  valid  distinction  could  be  made  between  the  right  to  sell,  as  derived  from  a 
verbal  power,  and  that  acquired  by  a  purchase  made  by  parol ;  and  that  it  had 
never  been  doubted  that  in  the  latter  case  such  evidence  was  good,  where  the 
slave  was  bought  in  a  country  where  writing  was  not  necessary  to  givo  validity 
to  the  contract.  It  appears  to  us  that  a  very  material  distinction  could  be  made 
between  the  right  to  sell  a  slave  in  this  State,  as  derived  from  a  verbal  power 
given  in  Alabama,  and  the  right  acquired  by  a  purchase  made  by  parol,  when 
each  purchase  had  first  vested  the  title  in  the  purchaser,  and  he  had  brought 
the  slave  afterwards  into  this  State.  It  Js  certain  that  if  the  slave  was  in  this 
State  when  the  power  by  parol  was  given,  such  a  decision  would  not  have  been 
rendered  by  the  Supreme  Court  of  the  United  States.  For  in  the  case  of 
Clark  et  at,  v.  Goaham,  6  Wheaton,  577,  they  decided  the  very  point,  that  **a 
power  to  convey  lamls  must  possess  the  same  requisites,  and  observe  the  same 
solemniiies,  as  are  necessary  in  a  deed  directly  conveying  the  lands."  In  this 
case  the  power  was  given  in  Virginia,  and  the  deed  of  sale  conveying  the  land 
was  made  in  Ohio,  where  the  land  was  situated. 

In  the  other  case,  of  HaU  v.  Mulhollan,  it  was  decided  that  a  biJl  of  sale, 
executed  in  Kentucky,  and  valid  under  the  laws  of  that  State,  which  expresses 
the  sale  to  be  made  for  a  valuable  consideration,  without  fixing  any  price,  of 
certain  slaves  in  Lonisiana,  will  be  tested  by  the  laws  of  the  place  where  the 
contract  was  entered  into,  and,  being  valid  there,  is  good  here,  as  between  the 
parties,  although  not  made  in  conformity  to  the  laws  of  the  State.  But  here 
again  the  court  considered  the  question  as  one  of  evidence  merely,  and  relating 
to  the  form  of  the  instrument,  which  contained  an  agreement  otherwise  valid. 
The  court  says  that,  the  question  presented  is,  whether  "  the  instrument  is 
evidence  of  a  contract  of  sale  ;"  and,  being  satisfied  that  by  the  laws  of  Ken- 
tucky it  wouid  be,  gave  judgment  accordingly.  Perhaps,  considering  the  ques- 
tion as  one  relating  merely  to  the  form  of  the  instrument,  this  decision,  under 
the  10th  art.  of  the  Civil  Code,  was  correct.  But  the  court  was  content  to 
render  its  decree,  without  reference  to  that  or  any  other  article  of  the  Code ; 
nor  did  it  consider  the  question  either  on  principle  or  authority,  so  that  we  may 
fairly  apply  to  it  the  criticism  of  Kenton  the  case  of  Harrison  v.  Sterry :  **  that 
it  is  not  to  be  presumed  that  any  court  intends  either  to  establish  or  reject  a  liti- 
gated  point  of  law,  of  great  importance,  merely  by  a  dry  decision,  unaccompa- 
nied with  argument  or  illustration." 
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It  mny  not  be  improper  here  to  observe,  that  the  principles,  on  which  ques- 
tions arising  oat  of  the  conflict  of  laws  have  been  determined  in  the  courts 
acting  under  the  civil  or  the  common  law,  appear  to  be  wholly  independent  of 
either,  as  a  system.  It  is  trae,  that  the  conflict  may  arise  out  of  the  difference 
between  the  principles  of  the  common  and  the  civil  law ;  as  has  happened  re* 
peatedly  in  this  State,  in  questions  of  sale.  4  Mart.  20.  5  Mart.  23.  7  Mart. 
24.  2  Mart.  N.  S.  93.  But  it  is  clear  that,  the  principles  by  which  this  con- 
flict is  to  be  determined,  are  quite  distinct  from  the  principles  which  create  the 
conflicting  rights  ihemselves.  Freqnent  allusion  to  the  diversity  of  laws  be- 
tween diflidrent  States,  is,  it  is  true,  to  be  found  in  the  Pandects,  and  the  roman 
lawyers  **  have  established  principles  which  have  served  as  landmarks  to  direct 
the  operations  of  their  successors."  Livermore's  Dissertation,  §  2,  6.  But 
they  have  decided  but  few  cases,  and  there  is  nothing,  either  in  the  subject 
itself  or  in  the  foreign  authorities  who  have  treated  of  it,  that  is  more  suited  to 
the  genius  of  the  civil  than  the  common  law.  And,  therefore,  though  the  for- 
mer be  the  basis  of  our  own  jurisprudence,  still,  on  this  subject,  we  see  no 
reason  why  the  court  should  look  less  favorably  upon  the  rale  established  by  the 
english  and  american  courts,  simple  and  consistent  as  it  is,  than  upon  the  specu- 
lations and  theories  of  writers,  who  have  established  systems  always  at  war  with 
each  other,  and  notunfrequently  with  themselves. 

We  have  spoken  chiefly  of  the  alienation  of  immovable  property  ;  but  it  is 
evident  that  the  same  remarks  are  equally  applicable  to  the  creation  of  a  right 
of  mortgage  on  such  property,  even  if  the  granting  of  a  mortgage  be  not  itself 
considered  as  a  species  of  alienation.  *'  It  has  been  seen,"  says  Burge  in 
speaking  on  this  subject,  »'that  the  creation  and  modification,  as  well  as  the  nature 
and  extent  of  the  estates  and  interest  acquired  in  immovable  property,  and 
generally  the  form  and  manner  of  its  transfer,  are  governed  by  the  law  of  the 
country  in  which  that  property  is  situated.  The  language  in  which  jurists  have 
expressed ,  and  the  principles  on  which  they  found  this  opinion,  are  sufficiently 
comprehensive  to  warrant  the  conclusion  that  the  constitution  or  acqaisition  of 
the  jus  hypoth€C€e  in  immovable  property,  and  the  rights  and  obligations  of  the 
mortgagor  and  mortgagee,  are  also  wholly  dependent  on  the  lex  loci  rei  siug* 
It  must  be  determined  by  that  law  whether  the  property  may  be  the  subject  of, 
and  whether  the  one  party  is  competent  to  grant  and  the  other  to  receive,  the 
hypothec.  A  conformity  wit|i  that  law,  both  in  the  instrument  of  hypo- 
thecation, its  probate  and  registration,  is  no  less  essential  in  creating  the  ntxut 
on  the  property,  than  in  transferring  the  dominium  of  it.  There  is  no  consii^e- 
ration  by  which  the  supremacy  of  the  lex  loci  rei  sita  in  deciding  on  the  vali- 
dity of  the  trasfer  of  the  dominium  is  maintained,  which  does  not  equally  main- 
tain it  in  deciding  on  the  validity  of  tho  hypothec.  Whether  the  hypo- 
thec be  conventional  or  express,  tacit  or  judicial,  and  whether  it  be  general 
or  special,  it  can  aflect  immovable  property  so  far  only  as  it  is  sanctioned  by  the 
law  of  the  place  in  which  the  property  is  situated."  Burgees  Commentaries  on 
Foreign  and  Colonial  Laws,  vol.  3,  p.  388,  part  ii,  eh.  zii,  sec.  vi,  and  authori- 
ties there  cited.  The  real  contract  upon  which  this  suit  is  based,  if  tested  by 
these  principles,  can  give  no  right  of  action.  For  a  married  woman  in  this 
State  cannot  bind  herself,  or  her  property,  for  her  husband's  debts.  C.  C.  arts. 
17H4,  2412.  But  it  maybe  said  that  the  validity  of  a  contract  is  to  be  decided 
by  the  law  of  the  place  where  it  was  made ;  if  valid  there,  it  is  by  the  general 
law  of  nations  held  valid  every  where ;  and  this  is  expressly  sanctioned  by  our 
law.  Code  of  Practice,  art.  13.  If,  then,  the  contract  of  mortgage,  entered 
into  by  Mrs,  Morion  in  Maryland,  is  valid  by  the  laws  of  that  State,  it  is  valid 
everywhere,  and  ought  to  be  upheld  here.  This  is  true,  subject  to  certain  ex- 
ceptions. The  rule  is  accurately  laid  down  by  Kent,  vol.  2,  p.  457.  He  says ; 
**  It  is  the  settled  doctrine  of  public  law,  that  personal  contracts  are  to  have  the 
same  validity,  interpretation,  and  obligatory  force  in  every  other  country,  which 
they  have  in  the  country  where  they  were  made."  But  this  is  not  true  of  real 
contracts.  It  is  true  only  of  those  contracts  which  create  a  personal  obligation* 
When  the  contract  is  personal  it  accomfmnies  the  person  of  the  obligor  wher- 
ever he  goes,  and  the  obligation  which  the  contract  acquired  by  the  lex  loci 
contractus,  may  well  go  with  it.  But  a  contract  which  creates  a  real  obligation, 
must  be  confined  within  the  jurisdiction  of  the  thing  to  which  the  obligatioQ 
relates.  For,  if  the  contract  rest  in  a  thing  and  not  a  peraon,  and  the  thing, 
like  immovable  properly,  be  fixed  within  a  particular  jurisdiction,  the  oblio.itioa 
4ii'  t(lie  cuoti'uct  luuwt  remain  within  the  same  jurisdiction.     The  courts  of  com- 
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mon  law  in  England  entertain  no  action  in  rem  for  immovable  property  situated  Augusta  Insu- 
in  another  country.     And  such  also  is  the  doctrine  of  the  american  courts,     kakcs  avd 
Burgees  Commentaries,  vol,  3,  p.  397,  part  2,  chap.  12,  sec.  6.  Banmno^com- 

'   Out  of  the  questions  arising  under  this  rule,  where  a  contract,  valid  in  the  9. 

place  of  its  execution,  is  mvalid  in  the  place  of  its  subject  matter,  has  sprung  all  Morton. 
the  machinery  of  real  and  personal  statues.  And  it  is  upon  the  distinction  be- 
tween these  two  classes  of  statutes  that  the  application  of  the  lex  loci  on  the 
one  hand,  and  the  lex  rei  siUs  on  the  other,  has  been  made  to  depend  by  the 
foreign  jurists.  According  to  these  writers,  a  personal  statute  is  that  which 
follows  and  governs  the  party  subject  to  it  wherever  he  goes ;  while  the  real 
statute  controls  things,  and  does  not  extend  beyond  the  limits  of  the  country 
from  which  it  derives  its  authority.  Both  Kent  (M.  2,  p.  456,)  and  Story 
(Conf.  of  Laws,  §  13,)  consider  Merlin  as  having  arrived  at  the  most  defiDite 
and  intelligible  result,  in  determining  the  real  and  personal  nature  of  statutes; 
he  has  followed  the  rules  of  Chancellor  D'Aguesseau,which  were  considered  as 
preferable  to  any  others  by  the  court,  in  Saul  v.  His  Creditors^  17  Mart.  593. 
We  will  therelore  refer  to  Merlin. 

He  says:  **  Pour  juger  si  un  statut  est  r6el  ou  personnel,  il  ne  fautpas  en 
considerer  les  effets  eloignes,  les  cons6quences  ult6rieures :  autrement,  comme 
il  n'y  a  pas  de  statut  personnel  qui  ne  produise  un  effet  quelconque  par  rapport 
aux  biens,  ni  de  statut  reel  qui  n^agisse  par  contre-coup  sur  les  personnes,  il 
fnudrait  dire  quUl  n*y  a  point  de  statut  qui  ne  soit  tout^lafois  et  personnel  et 
r^el;  ce  qui  serait  absurde,  et  tendrait  ^  etablir  une  guerre  ouverte  entre  les 
coutumes.  Que  faut-il  done  faire?  11  faut  s'attacher  ^  Tobjet  principal, 
direct,  imm6diat  de  la  loi.  et  oublier  les  eflfets.  Si  Tobjet  principal,  direct,  im- 
mediat  de  la  loi,  est  de  regler  I'etat  de  la  personne,  le  statut  est  personnel;  les 
effets,  par  rapport  aux  biens,  ne  sont  plus  que  les  consequences  61oign6es  de  la 
per8onnalit6.  Aa  contraire,  si  Tobjet  principal,  direct,  imm^diat  de  la  loi,  est 
de  regler  la  quality,  la  nature  des  biens,  la  manidre  d'en  disposer,  le  statut  est 
reel;  les  etfets,  par  rapport  aux  personnes,  ne  sont  plus  que  des  consequences 
6loignees  de  la  r6alit6.*'    Rep .  de  Jur.  Autor.  Marit,  §  10. 

Personal  statutes,  then,  are  those  which  have  principally  for  their  object  the 
person,  and  treat  only  of  property  incidentally.  Real  statutes  are  those  which 
have  principally  for  their  object  property,  and  which  do  not  speak  of  persons, 
except  in  relation  to  property  ;  as  are  those  which  concern  the  disposition  one 
may  make  of  his  property,  either  while  he  is  living  or  by  testament. 

Of  what  nature ,  then,  in  this  view  of  the  subject,  is  the  law  of  Maryland, 
by  which  a  wife,  though  generally  incapacitated  to  enter  into  any  contract,  is 
enabled  to  bind  her  property  for  her  husband's  debts?     Let  us  apply  to  it  the 
test  of  Merlin.     Keeping  out  of  view  all  its  remote  and  consequential  effects, 
what  is  its  principal,  direct,  and  immediate  object?     Clearly,  the  subjection  of 
the  wife's  equitable  estate,  to  the  payment  of  the  husband's  debts.     This  is 
the  aim  and  intent  of  the  statute.     To  accomplish  its  object,  it  is  necessarily 
compelled  to  clothe  the  wife  with  a  capacity  she  did  not  before  possess:  but  it 
does  not  aim  at  the  regulation  of  her  *6tat,'  her  *  status,'  her  *  general  condi- 
tion.'    The  statute  finds  a  large  species  of  property  within  its  jurisdiction,  so 
tied  up  tliat  it  is  unavailable  for  commercial  purposes :  the  statute  unties  it,  ex- 
empts it  from  the  disability  impressed  upon  it,  and,  having  found  it  **  extra  com- 
mercium,**  leaves  it  ^^  in  commerciv,"    Our  policy  is  directly  the  reverse — to 
preserve  the  wife's  estate  in  the  family ;  the  policy  of  this  statute  is,  to  render 
that  property  available  for  the  husband's  use,  and  thus  to  draw  it  into  the  cur* 
rent  of  trade.     The  effect  upon  the  wife's  capacity  is  a  necessary  means  for 
the  attainment  of  this  policy.     The  act  permitted,  is  a  real  act.     But  the  per- 
mission of  a  real  act  does  not  affect  the  personal  capacity.     Livermore's  Dis- 
sertation, §   194.    The  permission  of  a  personal  act  has  indeed  that  effect. 
When  the  law  says  that  a  married  woman  shall  be  under  the  power  of  her  hus« 
band,  and  shall  not  have  the  power  of  contracting,  it  establishes  the  general 
state  of  that  person.     When  the  law  further  declares  that,  a  person  of  that 
2State  shall  be  incapable  of  binding  herself  for  her  husband,   it  prohibits  the 
performance  of  a  personal  act,  and  the  law  is  personal.     But  when  the  law  fur- 
ther declares  that  the  wife,  who  is  incapable  of  binding  herself  for  her  husband, 
may  bind  her  property  for  him,  the  permission  falls  directly  upon  a  real  act. 
The  immediate  and  direct  effect  is  then  upon  the  property,  rendering  it  aliena- 
Jble  by  persons  who  are  not  sui  juris,     Livermore,  Ibid.  §  191. 

lioullenois,  in  discussing  n*j  analugous  statute,  determines  it  to  be  real.     He 
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Bupposes  that  the  statute  of  the  domicil,  by  which  a  pereoD  is  a  miDor  and  pro* 
hibited  geoerally  from  Hlienating,  frives  him  capacity  to  alienate  for  a  particular 
purpose,  and  he  then  asks  what  statute  is  to  govern  when  the  law  of  the  situs 
does  not  permit  an  alienation  for  any  such  porpose.  ^*  Daus  la  seconde  espece; 
c*est^-dire  dans  le  cas  oi^  la  loi  du  domicile  permet  au  mineur  qiielque  acte 
d*ali6nation,  comme,  par  exemple,  si  la  loi  permet  k  nn  mineur  de  donner  ses 
propres  i  son  conjoint  par  don  mutuel,  mais  que  la  loi  de  la  situation  le  loi 
d^fende  comme  mineur,  j*estime  dans  cette  espece,  que  le  statut  du  duniicile 
habilite  effecrivement  le  mineur  pour  cet  acte  qu*eJle  lui  permet;  mais  que  ne 
mettaot  dans  ce  mineur  q*une  capacite  particuliere,  et  son  ^tat  personnel  6tBDt 
on  6tat  d*incapacit6,  Thomme  porte  par-tout  son  iorapacit^  d*6tat,  et  ne  [leat 
porter  ailleurs  cette  capaoite  {lartlcnliere  de  son  domicile,  au  prejudice  du  sta- 
tut de  la  situation,  cette  capacite  particuliere  6taiit  personnelle  reele.  Ibid, 
vol.  1,  p.  100,  Obs.  5,  ch.  2,  tit.  1.  And  Merlin  has  laid  down  the  same  prin- 
ciple still  more  broadly.  He  saya:  **  La  loi  qui,  en  laissant  une  personne  daos 
son  6tat,  lui  defend  un  acte  particulier  que  son  6tat  lui  permet,  est  une  loi  per* 
sonnelle,  si  son  objet  est  personnel;  eJle  est  r6elle.,  si  son  objet  est  reel.  R6- 
ciproquement,  si  une  loi  laisse  une  personne  dans  son  6tat,et  lui  permet  quelque 
acte  particulier  que  son  6tat  lui  defend,  il  faut  encore  considerer  la  nature  de 
son  objet;  s*il  eat  personnel,  la  loi  I'est  6galement.  Si  Kobjet  est  reel,  la  loi 
doit  aussii'etre.     Kep.  de  Jur.  Verba  Majority,  §  5. 

It  is  true  that  the  law  of  Mdryiaod  confers  00  the  person  of  the  wife 
a  certain  capacity,  and  thus  disposes  of  her  acts.  Yet  this  regulation 
of  n  personal  capacity,  as  a  necessary  means  for  the  disposition  of  pro|)erty, 
which  is  the  ob\ect  of  the  statute,  BouUenois  says,  is  universally  held  not  to 
impair  its  real  nature.  He  instances  a  statute,  which  permits  husband  and  wife 
to  make  to  each  other  a  mutual  donation  of  the  usufruct  of  their  moveables 
and  acquets  ;  and  he  says:  ^*  II  est  certain  que  dans  ce  statnt  la  loi  dispose  du 
feitet  du  ministere  des  conjoints,  puisqu'elle  leur  permet  de  donner  les  meublea 
et  acqud  s  en  usufruit,  et  leur  defend  de  se  les  donner  en  propri6t6,  ni  de  se 
donner  en  aucune  maniere  leu  rs  propres;  ce  pendant  ces  statuts  passent  par- 
tout  pour  des  statuts  r^els.''    BouUenois,  vol.  1,  p.  217,  obs.  vxi,  ch.  1,  tit.  2. 

This  is  shown  still  more  clearly  by  Merlin,  in  considering  an  analogous  ques- 
tion: **Les  dispositions  des  loiset  des  coutumes,  qui  perraettentou  prohtbeot 
les  avantages  entre  6poux,  forment-elles  des  statuts  personnels,  ou  des  statuts 
reels  ?     Ce  qui  pourrait  faire  pencher  pour  la  personoalit^  de  ces  statuts,  c'est 
qu'ils  s^adressentaux  personnes.     Mais  ce  qui  fait  qu*un  staiut  est  personneU 
ce  n*est  pas  quUl  s'adresse  aux  personnes  ;  autrement,  tons  les  statute  sentient 
personnels,  car  ce  n^est  jamais  aux  chosee,  c'est  toujours  aux  personnes  que 
la  loi  parle.     Le  caractere  distinctif  du  statut  personnel,  c*est  qu'il  regie  Tetal 
de  la  personne,  ind^pendamment  des  biens.     Mais  tel  n*est  pas  le  statut  prohi- 
bitif  d'avantages  entre  6poux :  il  suppose  T^tat  des  6poux,  il  ne  le  fait  pas;  II 
ne  prononce  pas  centre  les  6poux  une  incapacity  g^n^rale  et  absolue,  il  dit  seula* 
ment :  dans  mon  territoire,  pour  les  biens  que  je  gouveme,  point  des  disposi- 
tions valables,  si  elles  sent  eospectesde  suggestion,  de  captation  ;  et  je  presume 
sugg^rees.  capt6es,  toutes  les  lib^ralit^s  d*un  6poux  ^  son  6pouse.     11  est  im- 
possible qu*un  semblable  statut  ne  soit  pas  r6el ;  aussi  le  parti  de  la  r^alitd 
compte-t-il  on  nombre  immense  de  sectateurs.  *  *  *  Pour  discerner  si  nn  statut 
est  reel  ou  personnel,  il  ne  faut  pas  pr6cis6ment  s*arr^ter  aux  motifs  qui  ont  pa 
determiner  le  legisiateur,  ni  k  la  qiialite  des  personnes  aux  quelles  ce  statut 
permet  00  defend  quelque  chose;  il  ne  feut  consid6rer  que  Tobjet  snr  le  quel 
il  porte,  et  c*est  d^apr^s  la  qualite  de  cet  objet  qu'on  doit  joger  de  la  quality  da 
atatut.'*     Quest,  de  Droit,  verbo  Avant.  entre  Epoux,  s.  2. 

If  the  property  mortgaged  by  Mrs.  Morton  had  been  dotal  instead  of  parv- 
phernal,  sJie  would  have  had,  by  the  law  of  Maryland,  the  same  right  to  mort- 
gage it  for  her  husband's  debts,  that  she  has  had  to  affect  tier  rights  io  the  tne^ 
cession  of  her  mother  in  the  present  instaoce.  Yet,  can  it  be  contended  that 
in  such  a  case  the  mortgage  would  have  been  valid,  in  the  very  teeth  of  the  lavr, 
which  declares  that  **  Immovables,  settled  as  dowry,  can  be  sold  or  mortgaged 
during  the  marriage,  neither  by  the  husband  nor  by  the  wife,  nor  by  both  toge- 
ther, except  as  is  hereinafter  expressed."  C.  C  art.  2337.  BouUenois  ima 
discussed  this  very  question  at  large,  and  he  arrives  at  the  following  conclusion  : 
**  J'estime  done  que  la  prohibition  faite  k  la  femme  de  consentir  4  Pali^oation 
de  ses  biens  dotaux,  est  une  prohibition  particuliere  et  rdelle,  et  que  la  femme 
qui,  par  la  loi  de  son  domicile,  ne  pent  les  vendre,  poarra  vendre  cenx  qui  sont 
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titQ^s  ailleora,  oik  pareiQ»  prohibition  n*a  pus  lieu,  et  vice  versd-    Ce  que  nous  Augusta  Insu- 
pensons  par  rapport  k  I'ali^nation  dea  biens  dotaux,   Chorrier  en  aa  JuriBprn-     hanck  ^^^ 
dence  sur  Gui-Pape,  liv.  5,  sect.  1,  art.  3.  le  pense  de  m^me;  et  il  dit  qu'en  Dan-     ^^"'^^^j 
pbin6,  la  femme  ne  peut,  ni  aligner,  ni  hypoth6quer  aes  fonda  dotaux,  en  quel-  9. 

que  lieu  qu'elle  habite,  ou  qu^elle  contracte.  fQt-ce   dans  le   Lyonnois,   od  les       Morton. 
femmes  out,  par  la  Declaration  de  1664,  la  liberty  de  vendre  leurs  biens  dotaux, 
et  que  cela  fut  aioai  juge  par  Arr^t  du  16  Mars  1688,  par  la  seule  coDsid6ration 
que  les  fonds  ^toieot  situes  en  Daupbin6/'     Trait6  des  Statuts  R6els  et  Per* 
Bonnels,  vol.  1,  p.  220,  obs.  xvi,  chap.  1,  t.  2. 

The  Senatusconsultum  Velleianum,  which  forbade  all  women  from  be- 
coming sureties,  though  considered  by  Le  Brun,  D'Argentr6  and  others,  a  real 
statute,  is  almost  universally  regarded  as  personal ;  and  is  very  fully  shown  to 
be  such  by  Merlin,  in  his  Repertoire,  Verb.  Sen.  Vellei.  §1.  Vet  Merlin  says 
io  the  same  article,  §11,  that,  if  a  woman,  whii  is  domiciled  where  the  Seoatus- 
consultum  does  not  exist,  and  where  consequently  she  can  become  surety,  forms 
■uch  a  contract  at  her  domicil,  still  her  creditors  cannot  eoforce  their  rights 
upon  her  immjvable  dotal  property,  situated  in  a  place  where  such  property  is 
declared  iualienable.  And  he  cites  several  arrets,  which  had  been  rendered  in 
conformity  with  this  opinion.  Among  others  he  refers  to  one  furnished  by 
Froland :  **  II  en  rapporte  d'abord  un  du  6  Septembre,  1664,  par  lequel  il  a 
6t6  jugd,  que  Catherine  Maignard,  Spouse  du  sieur  de  Flavacourt,  dont  le 
contrat  de  manage  avait  ete  pass6  ^  Rouen,  lieu  de  sa  naissance,  et  qui,  imme- 
diatement  aprds  la  c6remonie  noptiale,  avait  suivi  son  man  dans  le  domicile 
qu'il  avait  ^  Senlis,  avait  pu  s*obliger  envers  des  tiers  par  diO^rens  contrats  qu*elle 
avait  faits  avec  son  mari ;  mais  que  ces  obligations  n*6taient  pas  ex^cutoires  sur 
ses  propres  normands.  On  fit  la  diflference  des  deux  prohibitions  de  la 
coutume,  Tune  persoooelle,  et  Tautre  r6ele.  •  «  «  Mais 

quant  ^  la  reelle,  qui  s*attacbe  an  fonds,  l*on  jugea  qu*i1  fallait  absolument  la 
laisseragir;  qui  cette  coutume  devait  regir  les  imraeables  qui  etaient  8itu6s 
dans  son  ressort;  et  qu*ain8i,  faisant  defense  4  la  femme  d'hypothequer  ses 
biens  par  les  contrats  01!^  elle  parlait  avec  son  mari,  I'obligation  de  la  marquise 
de  Flavacourt  ne  pouvait  jamais  valoir  pour  ceux  qu^elle  avait  dans  cette 
province.  «  •  •  «  Froland  ajoute  qu*ii  en  a  6te  jug6 

de  mdme  an  parlement  de  Paris  par  cinq  autres  arrets.*'  And  in  like  manner 
Burge  lays  it  down  as  a  general  principle  that,  "  a  contract,  however  le^al  it  may 
be  in  itself,  cannot  be  enforced  against  property  situated  in  a  country,  the 
laws  of  which  prohibit  such  a  contract."  Conflict  of  Laws,  vol.  1,  p.  29,  part 
1,  ch.  1. 

We  think,  then,  that  it  abundantly  appears  from  these  principles  and  author- 
ities, that  the  law  of  Maryland  is  a  real  statute,  and,  therefore,  that  its  effect 
in  enabling  Mrs,  Morton  to  mortgage  her  separate  estate  for  her  husband's  debts 
inust  be  confined  within  the  territory  of  that  State.  For  when  a  statute  is 
once  shown  to  be  real,  it  is  then  universally  allowed  that  it  can  have  no  force, 
and  can  support  no  acts  done  under  its  authority,  beyond  its  own  jurisdiction. 
**Les  lois  r^elles  n*oot  point  d'extension  directe,  ni  indirecte  hors  la  jurisdiction 
et  la  domination  du  legislateur."  Boullenois,  Sat.  Reels  et  Personnels,  vol. 
3,  p.  7,  prin.  27. 

But,  even  admitting  that  the  statute  of  Maryland  is  personal  and  not  real, 
what  shall  be  said  of  our  law,  which  ordains  that :  *'  Persons  who  reside  out  of 
the  State  cannot  dispose  of  the  property  they  possess  here,  in  a  manner  different 
from  tlmt  prescribed  by  our  laws.*'  C.  C.  art.  483.  It  falls  precisely  under 
the  definition  of  Merlin.  **  If  the  principal  direct  and  immediate  effect  of  the 
law  be  to  regulate  the  nature  of  property,  and  the  manner  of  dispoeing  of  it, 
the  statute  is  real.  It  speaks  only  of  persons  incidentally,  and  its  effects  upon 
their  capacity  and  condition  are  remote  and  consequential.  It  does  not  even 
refer  to  their  capacity  or  condition ;  it  speaks  of  all  persons  generally,  wheth- 
er minors  or  notr  whether  married  or  unnoarried.  And,  perhaps,  the  very  ob- 
ject of  the  law,  in  thus  speaking,  ex  indusirian  of  persons  residing  out  of  the 
State,  was  to  guard  against  any  infringement  upon  its  sovereignty,  by  those 
who,  domiciled  in  other  jurisdictions,  sanctioning  dispositions  of  property  cou" 
trary  to  its  own  policy,  might  seek  to  enforce  such  dispostions,  by  invoking  the 
principle  of  comity.  It  is  certainly  a  real  statute,  and  admitting  the  law  of  Mary- 
land to  be  personal,  the  latter  must  yield  in  a  conflict  between  the  two.  **  Le 
statu t  personnel  da  domicile  qui  se  trouve  en  concurrence  avec  un  statu t  reel, 
joit  da  domicile,  seitde  tout  autre  endroit,  cede  au  statut  reel.**    Boufleoois, 
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AuGCsTA  Insu-  Traitedes  Statute  R6elB  et  Personnels,  vol.  1.  p.  8,  prio.  30.     A  personal  law 
HANCE  AND    ^hich  givBS  a  permissioD,  yields  to  a  real  law  which  prohibits.     Burge's  Cod. 

*^'"pA%^*'  of  Laws,  vol.  1,  p.  26,  no.  11.    Merlin,  Repertoire,  verb.  Majorite,  §5.    If  then, 
^f  the  doctrine  of  personal  and  real  statutes  is  to  have  any  weight  in  this  contro- 

Morton.  versy,  we  think  it  clearly  inclines  the  balance  in  our  favor.  To  the  universal 
validity  of  contracts  it  is,  however,  a  necessary  exception,  that  no  people  are 
bound  to  enforce,  or  hold  valid  in  their  courts  of  justice,  any  contract,  which 
contravenes  their  policy,  or  violates  a  public  law.  Story,  Con.  of  Laws,  §  244. 
8  M.  95.  6  La.  295.  13  La.  202.  The  exception  is  not  limited  to  cases 
where  the  foreign  law  clashes  with  the  rights  of  our  own  citizens,  i^id  where 
of  course  our  own  law  will  be  preferred.  But,  even  when  the  contract  has 
been  made  between  foreign  citizens,  and  is  valid  by  their  law,  it  will  not  be  en- 
forced, if  it  offend  our  morals  or  contravene  our  general  policy.  Thus,  Lord 
Mansfield  says,  in  many  countries  a  contract  may  be  maintained  by  a  courtezan 
for  the  price  of  her  prostitution,  and  one  may  suppose  an  action  to  be  brought 
here ;  but  that  could  never  be  allowed  in  this  country.  Robinson  v.  Elands  2 
Burrows,  1084.  In  the  present  case,  the  plaintiffs  seek  to  enforce  a  contract 
that  contravenes  our  general  policy  and  violates  a  public  law.  For  it  is  one  of 
our  general  rules,  made  for  the  protection  of  a  great  class  of  interests  in  society, 
that  the  wife's  property  shall  not  be  involved  in  the  embarrassment  of  the  hus- 
band.  It  is  our  policy  to  preserve  her  property  in  the  family,  to  protect  the  in- 
terests of  the  marriage  state,  against  the  interests  of  the  husband's  creditors,  and 
to  guard  the  wife  against  the  martial  influence,  ne  amort  spoliaretur.  And 
though  the  family  of  the  defendants  do  not  live  in  this  State,  the  rule  being 
once  established,  from  general  motives  should  be  enforced,  even  in  a  particular 
instance  when  such  motives  may  be  wanting.  **  Individuals  cannot  by  their 
conventions  derogate  from  the  force  of  laws,  made  for  the  preservation  of  pub- 
lic order  or  good  morals."     C.  Cart.  11. 

The  rule,  that  the  validity  of  a  contract  is  to  be  determined  by  the  law  of  tlie 
place  where  it  was  made,  suffers  yet  another  very  important  exception,  which 
we  think  decisive  of  this  controversy.  It  is  a  well  settled  rule  that,  where  a 
contract  is  either  expressly  or  tacitly  to  be  performed  in  another  place  than  that 
where  it  is  made,  its  validity  is  to  be  governed  by  the  law  of  tlie  place  of  per- 
formance. The  law  of  the  place  of  the  performance  of  the  contract  is  the  law 
of  the  contract,  and,  of  course,  governs  as  to  its  obligation  and  legal  effect. 
Every  one  is  understood  to  have  contracted  in  the  place  where  he  has  bound 
himself  to  perform  the  contract.  Contrtixisse  unusquisque  in  to  loco  inUlligiluTt 
in  quoul  solvertt  st  obLigavit.  D.  L.  21,  t.  2,  1.  6.  Such  is  the  doctrine  es- 
tablished by  very  numerous  authorities  in  the  common,  the  civil,  and  our  own 
law.  Btimt  and  Bumsidt  v.  Patton.  17  La.  592.  Cox  v.  United  States^  6 
Peters,  203.  Fanning  v.  Consequa,  17  Johnson,  518.  Dig.  1.  41,  t.  7,  1.  21. 
"When  a  loan  is  made  in  one  State,  and  security  given  in  another  by  way  of 
mortgage,  the  question  has  arisen  on  the  statutes  of  usury,  by  what  law  the 
contract  is  to  be  governed.  And  it  was  said  by  the  Supreme  Court  of  Uie 
United  States  in  the  case  of  Dt  Wolf  v.  Johnson,  10  Wheaton,  367,  that  the 
law  of  the  place  where  the  loan  is  made,  is  to  govern ;  **  for  the  mere  taking  of 
foreign  security  does  not  necessarily  alter  the  locality  of  the  conti'act.  Taking 
such  security  does  not  necessarily  draw  after  it  the  consequence,  that  the  con- 
tract is  to  be  fulfilled  where  the  security  is  taken.  The  legal  fulfillment  of  a 
contract  of  loan  on  the  part  of  the  bondsman  is  repayment  of  the  money,  and 
the  security  given  is  but  the  means  of  securing  what  he  has  contracted  for, 
which  in  the  eye  of  the  law  is,  to  pay  where  he  borrows,  unless  another  place 
be  designated  in  the  contract.''  This  is  very  true  in  regard  to  the  principal 
obligation  of  the  loan ;  but  it  does  not  touch  the  validity  of  the  accessary  obli- 
gation  of  the  mortgage.  The  one  may  be  valid,  and  the  other  not.  In  the 
present  case,  the  principal  contract,  which  creates  the  liability  of  Mr,  Marion 
on  his  promissory  notes,  may  be  valid  ;  but  the  validity  of  the  mortgage,  given  by 
his  wife  to  ensure  the  payment  of  these  notes  is  anotlier,  and  quite  a  differant 
question.  It  is  true,  Mrs.  jl^orton  signed  the  notes  jointly  with  her  husband* 
and  they  are  payable,  in  contemplation  of  law,  at  the  domicil  of  the  makers, 
which  is  in  Maryland.  But  the  plaintiffs'  own  evidence  shows,  that  Mrs,  Mor- 
ton is  not  liable  on  the  notes.  For  she  cannot  by  the  law  of  Maryland  bind 
herself  for  her  husband.  She  has  not,  therefore,  as  far  as  she  is  affected  by 
these  notes,  contracted  to  pay  any  thing,  or  perform  any  obligation  in  Maryland. 
That  is  not  the  place  of  her  performance,  and  so  not  the  place  of  her  contract- 
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Her  obligation  is,  to  ensure  tlie  obligation  of  her  husband ;  her  husband's  obli-  AuavsTA  Insu 
gation  is  to  pay  in  Maryland ;  therefore,  her  obligation  is  to  ensure  the  pay-  Rance  a.<d 
inent  of  an  obligation  in  Maryland.  But  that  is  not  an  obligation  to  pay  there 
herself,  if  her  husband  do  not;  for  if  it  were,  she  would  then  be  a  personal 
surety,  which  she  is  not.  Her  obligation  is  only  this,  that,  if  payment  be  not 
made  in  Maryland,  she  will  surrender  her  property.  Where  will  she  surren- 
der it  ?  In  Louisiana.  In  Louisiana  then  is  her  contract  to  take  effect :  that 
is  the  place  of  her  performance,  and  so  the  place  of  her  contract,  and  so  the  place 
whose  law  must  determine  the  validity  of  that  contract.  If  any  doubt  remain 
on  this  point,  it  is  removed  by  the  10th  art.  of  the  Civil  Code,  which  declares : 
**  That  the  form  and  effect  of  public  and  private  written  instruments  are  gov- 
erned by  the  laws  and  usages  of  the  places  where  they  are  passed  or  executed. 
But  the  effect  of  acts  passed  in  one  country  to  have  effect  in  another  country,  is 
regulated  by  the  laws  of  the  country  where  they  are  to  have  effect.'^ 

Lockett  and  Goold,  on  the  same  side.  Two  principal  questions  arise  in  this 
case :  1st.  Is  the  contract  shown  to  be  valid  by  the  law  of  Maryland  ?  Sd.  Can 
it  be  enforced  in  this  State? 

I.  By  the  laws  of  Louisiana  this  contract,  if  made  here,  would  be  a  nullity ; 
and  it  must  be  held  to  be  null,  unless  it  be  affirmatively  shown  to  be  valid  by  the 
law  of  Maryland.  The  onus  is  on  the  plaintiffs.  The  evidence  does  not  show 
this  contract  to  be  valid  by  the  law  of  Maryland.  The  evidence  clearly  esta- 
blishes that  two  things  must  have  concurred  to  fix  the  liability  of  Mrs.  Morton  : 

first,  she  must  have  given  her  assent;  second^.Bhe  must  have  been  twenty-one 
years  of  age.  The  firat  of  these  requisites  is  supplied,  but  the  second  is  wanting. 
Mrs.  Morton  is  not  bound  by  tlie  contract,  unless,  when  she  made  it,  she  had 
passed  her  twenty-first  year.  But  that  she  had,  the  record  furnishes  no  evi. 
dence.  It  may  be  urged  that  a  plea  of  minority  must  be  supported  by  proof. 
But  we  do  not  plead  minority.  There  is  no  evidence  showing  at  what  age  per- 
sons arrive  at  majority  in  Maryland,  and  none  is  necessary.  The  witnesses  do 
not  say  that  such  contracts  are  binding;  upon  the  property  of  married  women 
who  have  attained  their  majority.  They  must  be  twenty-one  years  of  age. 
Now  we  show  that  the  contract  offered  against  us  iBprimd  facie  void.  If  there 
were  no  evidence  showing  what  the  ^Maryland  law  is,  it  would  be  presumed  to 
be  likeourown ;  and  the  contract  would  be  avoided.  The  duty  of  the  plaintiffs 
then  is,  to  show  every  fact,  the  existence  of  which  is  necessary  to  produce  lia- 
bility on  the  part  of  defendant;  and  the  age  requisite  to  contract  was  as  much  a 
part  of  the  plaintiffs*  case  as  the  execution  of  the  agreement. 

II.  The  mortgage  and  notes  are  one  contract ;  and,  being  an  agreement  rela- 
tive to  the  disposition  of  real  property,  it  must  be  tested  by  the  law  of  the  place 
where  it  is  situated.  Mrs.  Morton  could  not  dispose  of  her  real  property  situ- . 
ated  in  this  State  by  a  contract  forbidden  by  the  laws  of  this  State.  C.  C.  arts. 
10,  483.  Andrews  v.  Pond,  13  Peters,  65.  Story's  Conflict  of  Laws,  p.  300 
et  seq.  18  Pick.  245.  10  Wheaton,  202.  Cutter  v.  Davenport,  1  Pick.  86. 
7  Cranch,  115.  The  question  before  the  court  is  one  of  capacity  to  contract. 
Mrs.  Morton  was  without  the  capacity  to  bind  herself  under  art.  2412  of  the 
Civil  Code,  which  should  prevail  over  the  law  of  Maryland.  For  this  article 
relates  to  the  capacity  of  a  certain  class  of  persons ;  and  is,  therefore,  a  prohi- 
bitory or  public  law :  and  no  contract  made  in  violation  of  a  prohibitory  or  public 
law  of  the  State,  can  be  enforced  here.  '*  In  every  well  regulated  State,  those 
laws  which  establish  the  order  of  hereditary  succession,  which  regulate  the 
capacity  to  dispose  by  last  will,  and  particularly  those  which  define  the  capacities 
and  incapacities  of  particular  classes  of  person,  dec,  would  seem  to  stand  first  in 
rank  of  those  rules,  involving  the  great  interests  of  society  and  public  order,  and 
essential  to  their  welfare."  Gasquet  v.  Dimitry,  9  La.  590.  Zacharia,  vol  1.  p. 
64.  It  is  the  public  policy  of  Louisiana  that  no  contract  by  which  a  married 
woman  has  insured  the  payment  of  her  husband's  debts  should  be  tolerated  :  and 
its  validity,  when  made,  would  be  vainly  urged  against  our  public  policy.  Story's 
Conflict  of  Laws,  §  244.  Saul  v.  His  Creditors,  5  Mar.  N.  S.  586,  596.  C.  C. 
arts.  10,  11,  2305,  2307. 

A.  Hennen,  also  appeared  for  the  appellants.  The  judgment  of  the  court 
was  pronounced  by 

EusTis,  C.  J.  This  suit  was  instituted  on  two  promissory  notes,  executed 
by  the  defendant  and  his  wife  jointly,  and  secured  by  mortgage  on  immovable 
property  situated   in  Louisiana.     The  defendants  were  domiciliated  in  Marr- 
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Augusta  Iirau-  land,  where  they  continued  to  reside.     The  suit  ngninst  them  waa  commenced 
Ba^skimo  Com-  ^7  attachment,  under  which  the  mortgaged   property  was  attached.     There 
PART         ^ng  jud&ment  against  the  defendants  with  privilege  of  mortgage  oo  the  prop- 
MoRTos.       or^  attached,  and  they  have  appealed. 

The  appellants  have  contended  before  us  in  argument :  1st.  That  no  property 
of  the  husband  having  been  attached,  no  judgment  could  be  lawfully  rendered 
against  him.  2d.  That  Mrs.  Morton,  having  bound  her  property  and  not  her- 
aelf  personally,  judgment  could  not  be  rendered  against  her,  but  only  against 
her  property.  3d.  That  a  married  woman  cannot  bind  her  immovable  proper- 
ty in  this  State  as  surety  for  her  husband's  debts ;  and  that  the  mortgage  being 
invalid,  no  judgment  should  have  been  rendered  against  her  property. 

The  first  proposition  is  certainly  tenable.  No  propeity  of  the  husband  hav- 
ing been  attached,  no  judgment  can  be  rendered  against  him.  His  appearance 
in  court  by  a  ourator  must  be  only  considered  as  assisting  his  wife  in  the  pro- 
ceedings. 

It  is  established  that  a  married  woman  in  Maryland,  where  these  contracts 
were  made,  may  become  responsible  for  the  debts  of  her  husband,  so  as  to  bind 
property  settled  on  her  for  her  separate  use,  but  not  so  as  to  bind  herself  per- 
sonally ;  and  hence  it  is  inferred  that  no  judgment  could  be  rendered  against 
her  personally. 

The  question  as  to  the  validity  of  the  mortgage  granted  by  Mrs.  Morion  to 
secure  the  debt  of  her  husband  controls  the  case,  and  reduces  the  point  raised 
as  to  the  personal  effect  of  the  judgment  to  a  mere  matter  of  form, 
y  The  district  judge  thought  that  the  ground  on  which  the  mortgage  was  at- 
tempted to  be  invalidated  was  a  matter  of  personal  disability,  and  depended  ex- 
clusively on  the  law  of  the  domicil  of  the  party  granting  it.  T.  e  argument  be- 
fore us  has  been  principally  directed  tbthis  question,  whether  the  validity  of 
the  mortgiige  is  to  be  tested  by  the  laws  of  this  State,  or  those  of  Maryland. 

The  article  of  the  Code  which  provides  that  the  wife  cannot  bind  herself  for 
the  debts  of  her  husband,  according  to  the  doctrine  of  the  civilians,  is  ^  personal 
statute.  It  is  founded  exclusively  on  the  personal  relation  between  husband 
and  wife,  resulting  from  marriage  under  our  laws,  and  of  course  is  confined  in 
its  operation  to  married  persons  within  our  jurisdiction.  True,  it  establishes 
an  incapacity  to  contract,  but  this  incapacity  is  merely  relative,  and  it  is  settled 
by  our  jurisprudence  thnt  a  wife  cannot  be  relieved  from  the  effect  of  a  contract 
by  which  she  became  the  surety  for  her  husband,  if  the  debt  itself  inured  to 
her  benefit.  The  disabiliry  to  contract  exists  only  in  a  certain  contingency,  and 
that  contingency  is  strictly  personal.  The  incapacity  of  a  married  womao^ta 
contract  is  of  the  same  character  as  that  of  a  minor,  and  the  laws  creating  those 
incapncities  have  always  been  classed  among  those  which  are  called  personal. 
This  article  does  not  even  purport  to  affect  the  immovable  propeity  of  married 
women.  Its  operation  upon  such  property  is  only  indirect,  as  all  propeity  ia 
affected  by  laws  relating  to  contracts.  It  renders  voidable  contracts  made  by 
married  women  in  certHin  cnses,  by  reason  of  the  consideration  which  it  holds 
to  be  in  conflict  with  the  relations  of  husband  and  wife.  It  has  no  one  charac- 
'  teristic  of  what  is  considered  in  jurisprudence  as  a  reed  statute.  Those  law» 
are  real,  in  contradistinction  to  personal  statutes,  which  regulate  directly  pro* 
perty,  without  reference  to  the  condition  or  the  capacity  of  its  possessor.  The 
distinction  between  these  classes  of  laws,  though  their  application  is  in  mtfoy 
cases  difilicult,  appears  to  us  to  be  obvious.     1  Duranton,  §  79,  60. 
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wife  under  the  law  of  Maryliind,  where  the  contract  was  made,  and  where  the  Banxiko  Cox- 
husband  and  wife  are  domiciliated.     The  act  of  mortgage  is  valid  in  point  of         ^^^^ 
form.     The  property  mortgaged  was  not  dotal,  and  she  would  have  had  a  right       Mortoit. 
to  sell  or  mortgage  it,  with  theconsentof  her  husband,  in  all  but  cer*ain  excepted 
cases,  if  her  domieil  had  been  in  Louisiana.     If  there  be  no  objection  to  the  valid- 
ity of  this  mortgage  except  that  resulting  from  her  incapacity  as  a  married  woman, 
we  find  no  just  ground  for  declaring  it  to  be  invalid.     It  conflicts  with  no  law  of 
the  State,  and  there  is  no  reason  of  comity  which  would  authorize  a  court    in 
Louisiana  to  relieve  the  wife  from  its  effect.     It  interferes  with  no  real  statute  ; 
and  the  personal  statute  does  not  resch  it,  by  reason  of  the  peraon  not  being  sub- 
ject to  our  jurisdiction  and  unaffected  by  our  laws. 

Suppose  that  by  the  laws  of  Maryland  the  age  of  twenty  years  was  fixed  as 
that  of  majority,  and  a  person  domiciliated  in  that  State,  above  that  age  and  not 
twenty-one  years  old,  should  sell  real  estate  in  Looisiana,he  could  not  be  aided 
by  our  courts  in  setting  aside  the  sale  afterwards  on  the  ground  of  his  minority. 
The  answer  to  such  a  pretension  would  be,  as  in  this  case.  The  disability  re- 
snlting  from  the  condition  of  persons  is  peraooal,  and  contracts  valid  at  the  place 
of  domieil,  are  valid  without  reference  to  the  situation  of  the  property,  so  far 
aa  the  capacity  of  the  party  to  contract  is  concerned.  Merlin  Rep.  verbis 
Statut,  Majority,  Autorization  maritale.  Sirey,  Rep.  19,  2,  140,  case  of  i1forrt#. 
Traits  des  Personnes,  par  Proudhon,  ch.  5,  §  1.  Merchants*  Bank  of  BaUi' 
moreyf.  Bank  of  United  States,  2  Annual  Rep.  659. 

We  have  examined  with  care  the  authorities  cited  in  the  learned  argument, 
submitted  by  the  counsel  for  the  defendants.  A  review  of  them  in  detail  would 
extend  our  observations  beyond  the  length  to  be  observed  in  judicial  opinions. 
The  counsel  contends  that  the  law  of  Mainland,  by  which  a  married  woman, 
though  generally  incapacitated  to  make  contracts,  is  enabled  to  bind  her  property 
for  her  husband^s  debts,  is  a  real  etatute,  and  applies  to  property  exclusively 
within  the  jurisdiction  of  that  State.  But  we  understand  the  right  of  the  wife 
to  bind  her  separate  property  for  her  husband  to  be  founded  on  a  rule  of  equity, 
which  regards  her  as  a  feme  sole  in  all  cases  in  which  she,  without  any  fraud 
or  unfair  advantage,  and  with  a  clear  intention  of  affecting  her  separate  property, 
enters  into  an,agreement  respecting  it :  and  this  view,  which  a  court  of  equity 
enforces  in  relation  to  her  separate  property,  is  independent  of  its  character  and 
situs,  and  removes  every  disability  in  respect  to  it,  so  far  as  a  court  of  equity  is 
called  to  act  upon  it. 

It  18  not  pretended  that  our  conclusions  on  this  question  harmonize  with  all 
that  has  been  written  or  decided  en  this  difficult  subject ;  but  our  aim  has  been 
to  adopt  none  which  from  their  generality  would  conflict  with  any  recognized 
principle  of  jurisprudence,  and  we  think  we  can  safely  rest  the  decision  of  the 
case  OD  the  authority  of  Merlin  and  Pothier.  Merlin,  verho  Senatus-eonsult. 
Veil.     Pothier,  Ob.  389. 

It  is,  therefore,  ordered  that,  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  plaintifls  recover  judgment  against  the  defendant  Mary  Ann  Morton, 
wife  of  George  C.  Morton,  to  be  paid  exclusively  out  of  the  property  mort- 
gaged, for  the  sum  of  9(24,824  82,  with  interest  at  six  per  cent  per  annum  on 
$12,234  22  from  6th  March,  1843,  and  on  the  balance,  $12,590  59,  from  6th 
September,  1843,  and  that  the  property  and  rights  attached  in  this  suit,  and  de- 
scribed in  the  act  of  mortgage  on  file  therein,  be  sold  by  the  sheriff  in  satisfaction 
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AuousTii  Iflsy-  of  this  judgmoDt,  with  costs  of  the  court  below;  the  plaintifis  to  pay  the  costs 
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Stea'ens  et  al.  v.  Sawyer  et  al. 

Ko  priviloge  ia  allowed  to  editors,  reporters,  printers,  or  carriers  employed  in  a  newspaper 
establishmeDti  on  the  property  of  the  establiahmeDt.  for  arrears  of  salaries  or  wages  dne 
to  them.  Sach  persons  are  not  comprehended  in  the  terms  "  clerits,  secretaries,  or  other 
persons  of  that  kind,"  used  in  sec.  6  of  art.  3158  of  the  Civil  Code,  nor  in  sec.  5«  of  art  3S19, 
nor  sec.  5  of  art.  3221. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Straxoinid ge,  J. 
Emerson^  for  the  appellants.  W.  H,  HunU  Buddt  and  Rednumdt  for  the 
intervenors.  No  counsel  appeared  for  the  defendants.  The  judgment  of  tho 
court  was  pronounced  by 

Slide LL,  J.  The  plaintiffs  having  obtained  a  judgment  for  $2,000,  againt  the 
defendants,  who  were  owners  of  jthe  Tropic,  a  newspaper  establishment  in 

*W,  D,  Ihnnen,  for  a  rehearing.  The  authority  of  Merlin  and  Pothier  are  cited  by 
the  court,  as  supporting  the  judgment.  Merlin,  verba  Sen.  cons.  Velleianum.  Pothier, 
Obi.  389.  The  appellants,  on  the  contrary,  urge  that  tho  aathorities  cited  are 
conclusive  in  their  favor.  Pothier,  loc,  ciU  says  that,  if  a  woman  living  in  Paris, 
by  whose  customs  she  can  become  surety,  contracts  an  obligation  of  that  kind,  her 
property,  although  situated  in  Normandy,  by  whose  customs  she  cannot  become  surety, 
will  be  bound.  He  then  supposes  that  it  may  be  urged  as  an  objection  that  the  Setu  con. 
Velleianum  is  indeed  a  personal  statute,  so  far  as  it  forbids  a  woman  to  bind  herself  per- 
sonally for  another ;  but,  that  it  is  a  real  statute  so  far  as  it  forbids  a  woman  to  bind  her 
property  for  another ;  and  that  this  latter  part  of  the  law,  being  real  in  its  nature,  should 
govern  all  things  within  its  jurisdiction,  and  therefore  invalidate  an  obligation  by  which  a 
woman,  though  not  personally  subject  to  its  operation,  has  bound  her  property  in  Norman- 
dy for  another*s  debt.  What  does  ho  say  to  this  objection?  "  Ma  r^ponso  est  que  cet 
argument  prouve  seulement  que  si  uue  parisieune,  «an«  m  rendre  caution  et  sana  •"obliger 
personnelleinenti  obligeai  ses  biens  situes  en  Normandie,  pour  la  dette  d'  autrui,  cette  ob- 
ligation  Mroit  nulle;  parco  quo  le  veil6ien,  observe  en  Normandie,  qui  a  empire  sur  les 
choscs  qui  y  sont  situdes,  en  empdche  robligution  pour  la  dette  d'autruL"  But  what  Po- 
thier here  declares,  to  be  proved  by  the  objection  he  himself  raises  and  to  be  a  correct 
principle,  is  the  very  case  before  the  court ;  for  Mrs.  Morton  **  tan*  ee  rendre  caution  et 
Sana  s^obliger  pcrsonnellement,^*  has  bound  only  her  property  situated  in  this  State, 
where  tho  same  law  prevails  as  did  once  in  Normandy;  and  therefore  ** cette  obligation 
serait  nullct*  if  we  rest  upon  the  authority  of  Pothier. 

Merlin,  in  his  Questions  Mixtes  sur  le  Senatus-consulte  VilUifny  No.  2,  after  showing 
that  the  se  atus-consulfitm  is  a  personal  and  not  a  real  statute,  examines  a  decision  of  the 
Parliament  of  Grenoble,  in  the  case  of  Guerimand  v.  MazuS.  In  that  case  JIfra.  Guiri* 
mand,  living  in  Dauphin^,  had  removed  with  her  husband  to  Paris,  and  become 
his  surety  there.  After  giving  the  reasons  for  which  the  suretyship  was  annulled, 
Merlin  says :  "Mais  supposous  la  dame  Guerimand  v6ritablement  domiciliee  a  Parw  dans  le 
temps  on  ello  y  avait  contract^,  et  venant  ensuite  iuvoquer  en  Dauphind  I'exception  da 
iS<3uatus-consulie  Vell<^iou,  non  pour  couserver  un  dot  piurement  mobili^re,  mab  pour  soa- 
straire  aux  poursuites  dcH  creanciers  envers  lesqucls  elle  se  serait  obligee,  dea  immeobles 
dotaux  regis  par  la  loi  Julia  et  frapp^s  d'iualieuabilit^.  Dans  cette  hypothtee,  quel  eiit 
€i6  son  sort?  £ile  aurait  dtt  triompher,  nonobstaLt  la  penonnalit^  du  statut  que  forme 
le  Senatus-consulte  VelKSien.  •  *  •  *  *  *  Ce  que  nous  disona 
de  la  loi  Julia  il  faut  le  dire  dgalement  des  contumes  qui,  a  son  example,  frappent  d*in- 
ali^aabilite  les  fonds  dotaux.  Ainsi,  quoique  la  femme  normande  soit,  par  le  S^natna- 
consulto  VelMicn  et  a  raison  do  la  pensonnalit^  de  ce  statut,  incapaUe  d'obliger  pour  antmi 
lea  biens  qu'  elle  possede  dans  lea  coutumes  oti  ce  Senatus-consulte  n*est  pas  re^u,  la 
femme  parisienne,  tout  affranchie  qu*elU  est  du  Senatus-consulte  VelUien,  ne  peut  ee* 
pendant  obliger  pour  autrui  les  immeubles  dotaux  qu*elle  possede  en  Normandie." 

According  to  Merlin  then,  3fr«.  Morton  "  tout  affranchie  qu'ello  estdu  S^natns-consnlte 
Vclleien,"  or  from  the  art  2412  of  our  Civil  Code,  still  could  not  bind  her  immovable  pro- 
perty situated  in  a  State  whonc  laws  forbid  a;narried  woman  to  bind  her  property  for  her 
tiusb.'tn^.  ffehearirtg  refused. 
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New  Oiieans,  took  out  a  fieri  facias,  and  sold  the  types,  presses,  materials,  &c.|  Ststbn* 
of  the  establishnaent.  The  proceeds  amounted  to  $2700.  A  number  of  per-  Sawyer. 
sons  employed  in  the  establishment  intervened,  and  claimed  a  privilege  for  what 
was  due  them  for  their  services.  These  persons  had  acted  in  different  capa- 
cities ;  one  was  editor,  others  reporters,  carriers,  or  journeymen  printers  or 
compositors.  Their  claims  of  privilege  having  been  accorded,  the  plaintiffs  apo 
pealed. 

It  is  urged  by  the  appellants  that  the  property  of  the  debtor,  is  the  common 
pledge  of  his  creditors,  C.  C.  3150,  and  that  privileges  are  to  be  allowed  ooly 
whf-n  expressly  granted  by  the  Code.  lb.  3152.  The  position  is  correct,  and 
the  enquiry  is,  are  the  iotervenors  comprehended  in  the  fair  meaning  of  those 
articles  of  the  Code  allowing  privileges  to  certain  classes  of  persons.  Article 
3158  gives  a  privilege  for  their  **  salaries  **  to  **  clerks,  secretaries,  and  other 
persons  of  that  kind"  in  the  french  text — **lesappointemensdes  commis,  sec- 
retaires et  autres  employes  de  ce  genre."  Art.  3219  speaks,  with  a  partial 
change  of  phraseobgy,  of  the  salaries  of  secretaries,  clerks,  and  other  agents 
of  that  kind,*'  the  french  text  being  identical  with  the  french  text  of  the  ar- 
ticle previously  quoted.  Article  3221  speaks  of  *Hhe  salaries  of  clerks,  secreta- 
ries, and  others  of  that  nature."     See  also  art.  3181. 

Looking  to  the  ordinary  signification  of  the  terms,  we  are  unable  to  say  that 
the  editor,  reporter,  carrier,  or  journeymen  printers  of  a  newspaper  establish- 
ment, are  either  secretaries  or  clerks;  nor  does  it  apper  to  us  that  they  are 
reasonably  to  be  ranked  as  *'  persons  of  that  kind,"  especially  when  the  prin- 
ciple is  kept  in  view  that  privileges  are  stricti  juris,  and  are  not  to  be  allowed 
except  when  **  expressly  granted."  It  is  certainly  to  be  regretted  that  all  per- 
sons who  earn  their  bread  by  their  daily  labor  have  not  been  protected  by  the 
law ;  bnt  if  such  were  the  intention  of  the  legislator,  can  it  be  supposed  that 
he  would  not  have  gone  beyond- the  narrow  designation  of  ^'clerks,  secretaries, 
and  persons  of  that  sort."  If  the  latitudinariao  construction  invoked  by  tha 
intervejors  is  to  be  adopted  in  spite  of  the  declared  jealousy  of  the  law  with  re- 
gard to  privileges,  it  would  be  difficult  to  exclude  any  one  who  had  rendered 
any  sort  of  service  from  the  pale  of  preference.  If  a  journeyman  printer  in 
a  newspaper  establi.^hment  is  a  ^*  clerk,  secretary  or  person  of  that  sort,"  the 
journeyman  blacksmith  is  also  **  a  clerk,  secretary,  or  person  of  that  sort" ;  and 
^o  of  any  other  class  of  persons  doing  work,  or  giving  their  services  to 
others. 

« 

In  Stetson  v.  Oumey,  17  La.  162,  a  tow-boat  company  was  refused  a  privi* 
lege  for  towage.  **The  court  observed :  ^*  We  have  looked  in  vain  for  any  provis- 
ion in  the  Code  by  which  the  privilege  claimed  for  it,  can  be  supported.  How- 
ever strong  may  be  the  analogy  between  the  services  rendered  by  these  claim- 
ants and  those  of  pilots;  and,  however  reasonable  it  might  appear  to  us  that 
they  should  enjoy  the  same  privilege,  we  do  not  feel  authorized  to  create  it  in 
their  favor.  Privileges  are  stricti  juris,  and  cannot  be  extended  by  implication 
or  analogy."  In  Barbour  v.  Duncan^  17  La.  442,  the  court  refused  a  privilege 
to  laborers  employed  in  a  saw-mill  by  the  day  or  month. 

We  are  of  opinion,  therefore,  that  the  judgment  must  be  reversed  as  to 
Westerfield,  Fuller^  Henderson,  Mungeon,  Lee,  Hull,  Tisdale,  Robertson,  Rob- 
inson, Bannister,  Stewart,  and  McCrea,  and  the  privilege  claimed  by  them  disal* 
lowed.  The  capacities  in  which  they  acted  were  as  com|iositors,  reporters, 
editor,  and  carrier. 
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Knox^s  claim  cannot  be  disturbed.  There  was  no  timelj  assignment  of  er- 
rors, nor  bill  of  exceptions,  and  no  statement  of  evidence,  so  far  as  he  is  con- 
cerned. 

It  is  therefore  ordered,  that  the  judgment  of  the  District* Court  be  reversed, 
so  far  as  the  interventions  of  WesUrfield,  Fuller,  HendersoUf  Mungean,  Lte^ 
Hall,  TisdaU,  R.  Robertson^  O.  Robinson,  Bannister,  Stewart  Sf  McCrea,  are 
concerned,  and  that  the  said  interventions  be  rejected ;  that  as  respects  the 
other  appellees  the  judgment  be  a/iirmed  ;  and  that,  after  deducting  the  amount 
of  the  claims  allowed  by  the  court  below  and  not  rejected  by  this  court,  the  ap* 
pellants  be  entitled  to  the  balance,  they  paying  the  costs  of  the  appeal. 
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Tufts  et  al.  v.  Carradine   et  al. 

An  attachment  givei  a  privilege  to  the  creditor  on  the  property  attached.  C.  P.  264, 265.  An 
Attachmeui;  is  giveo  with  express  reference  to  a  fatare  judgment  and  an  execution  thereon; 
and  the  seizure  under  the  exocation  relates  back  to  the  date  of  the  attachment,  and  gives 
effect  to  the  privilege  from  that  time.  And  where  several  attachments  are  levied  on  the 
same  property  on  the  same  day,  though  at  different  times,  the  order  of  the  seizore  deter- 
mines the  ri^Lt  of  priority.    C.  P.  723. 

The  general  rule  that,  the  law  admits  of  no  fractions  oi  a  day,  is  subject  to  nameroas  ezcep* 
tions.  There  are  cases  in  which  the  law  expressly  forbids  the  different  hoors  of  the  same 
day  from  being  recognized  as  affecting  the  rights  of  parties  ;  but  the  prohibition  muat  bo 
confined  to  the  cases  enumerated. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
Lockell  and  Goold,  for  the  appellants,  cited  Gilbert  on  Execution,  pp.  Id, 
55.  3  Co.  Litt.  135  B,  p.  357,  Thomas  ed.  1  Coventry  &  Hughes'  Dig.  p. 
436.  4  Dallas,  321.  1  Nott  &c  McCord  405.  8  Johns.  349.  Prentiss  and 
Finney,  for  the  defendants,  cited  C.  P.  723,  265.  1  Cowen  592.  1  Lord 
Raymond,  251.  2  La.  178.  15  La.  461.  8  Mart.  511.  The  judgment  of 
the  court  was  pronounced  by 

King,  J.  Five  attachments  were  issued  at  the  suit  of  different  creditors, 
and  were  all  served  on  the  same  day,  but  at  different  hours,  upon  funds  of  the 
defendants  in  the  hands  of  R^n^^ow,  a  garniehee.  The  attachment  issued  by 
the  plaintiffs,  Tujls  &(^  Hobart,  was  the  last  served ;  that  of  the  appellees^  Wills^ 
Wingfield  Sf  Co.,  the  first  served.  Tufts  4*  Hobart  obtained  the  first  judgment, 
and  issued  a  fieri  facias,  in  virtue  of  which  the  funds  attached  were  levied  up- 
on. The  garnishee  declined  paying  over  the  money  in  his  hands  to  the  sheriff, 
on  the  ground  that  it  had  been  seized  under  attachments  in  four  other  suits. 
Tujla  Sf  Hobart  thereupon  took  a  rule  upon  the  plaiotiffs  in  the  four  other  attach-^ 
ment  suits,  to  show  cause  why  the  former  should  not  be  first  paid  out  of  the 
funds  in  the  hands  of  the  garnishee.  The  district  judge  determined  that  the 
creditors  acquired  privileges  in  virtue  of  their  attachments,  and  were  to  be  paid 
by  preference  in  the  order  in  which  their  several  attachments  were  levied,  and 
the  plaintiffs  have  appealed. 

In  relation  to  the  facts  there  is  ne  controversy.  It  is  admitted  that  the 
attachment  of  the  appellees  was  made  an  hour  prior  to  that  of  the  plaintiffs. 
The  latter  contend  that  our  law  creates  no  privilege  in  favor  of  the  attaching 
creditor,  but  in  express  terms  invests  the  creditor  with  a  privilege  on  the  pro* 
pertj  seized  under  a  fieri  facias  ;  and  that  they  acquired  this  privilege  in  virtua 
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of  their  Jevy  UDder  executioo,  which  cannot  be  superseded  by  the  attach-        Tufts 
ments.     They  further  contend  that,  a  day  is  considered  in  law  as  indivisible,    Carradink. 
and,  if  a  privilege  exists  in  favor  of  attaching  creditors,  all  seizures  made  on  the 
same  day  will  be  deemed  simultaneous,  and  stand  on  an  equal  footing. 

1.  It  is  true  that  the  term  privilege  does  not  occur  in  the  264th  and  265th 
articles  of  the  Code  of  Practice  relied  on  by  the  appellees ;  nor  was  the  use  of 
that  term  indispensable  in  establishing  a  privilege.  A  lawful  cause  of  prefer- 
rence  is  declared,  which  is  equivalent  to  the  use  of  the  technical  term.  C.  C. 
3151.  This  iut^rpretation  was  given  to  those  articles  in  the  case  of  Emerson 
v.  Fox  et  aLi  3  La.  178 ;  and  we  think  that  it  is  supported,  as  well  by  the  letter 
of  the  law,  as  by  the  reasons  upon  which  the  right  is  founded* 

We  are  not  aware  that  the  question  of  priority  established  between  seizures, 
either  under  attachments  or  writs  oi  fieri  facias^  when  made  nt  different  hours 
of  the  same  day,  has  hitherto  been  presented  to  the  court  of  the  last  resort  in 
this  State.  We  think  that  the  question  admits  of  but  little  doubt.  The  723d 
article  of  the  Code  of  Practice  provides  that,  **when  several  successive  seizures 
are  made  of  the  same  property,  the  creditors  making  them  are  entitled  to  a 
preference  over  other  ordiuary  creditors  according  to  the  order  of  their  seizures.*' 
Seizures  made  on  the  same  day.  are  not  excepted  from  the  operation  of  the 
rule.  The  order  of  the  seizures  determines  the  right  of  priority.  The  con- 
servatory measure  of  attachment  being  given  with  express  reference  to  a  future 
judgmeot  and  an  execution  thereon,  is  necessarily  governed  by  the  s  amrruie 
The  seizure  under  the  execution  relates  back  to  the  date  of  the  attachment, 
and  gives  effect  to  the  lien  from  that  time. 

It  has  been  repeatedly  held  that,  the  general  rule  that  the  law  admits  of  no 
fractions  of  a  day,  is  a  mere  legal  fiction ;  that  it  is  subject  to  numerous  ex- 
ceptions; and  that,  whenever  it  becomes  necessary  to  determine  who  of  seve- 
ral persons  has  a  priority  of  right,  time  may  be  distinguished  with  accuracy. 
In  the  case  of  Callihan  v.  Hallowell,  2  Bngs.  S.  C.  Kep.  p.  9,  the  court  said 
that :  **  Time  is  in  its  nature  essentially  divisible  from  years  down  to  hours  and 
minutes ;  a  minute  therefore  will  give  priority  as  essentially  in  point  of  time, 
us  a  year  or  a  day.*'     The  court,  in  its  opinion,  refers  to  the  case  of  Combe  v. 
I^itt,  3  Burr.  Rep.  1423,  1434,  in  which  Lord    Mansfield   said:  **But  though 
the  law  does  not  in  general  allow  of  the  fraction  of  a  day,  yet  it  admits  it  in 
cases  where  it  is  necessary  to  distinguish.     And  I  do  not  see  why  the  very 
hour  may  not  be  so  too,  when  it  is  necessary,  and  can  be  done ;  for  it  is  not  like 
a  matbemfltical  point,  which  cannot  be  divided."     See  also  Simon  v.  Stalls, 
1    Wendell's  Rep.   p.  593.     11  Juhnson*s  Rep.  229.     Opinion  of  Mr.  Justice 
Story  in  The  Matter  of  Joseph  Richardson  et  ait  Law  Reporter,  vol.  6,  p.  397. 
Id  no  class  of  cases  have  the  subdivisions  of  the  day  been  more  frequently  re- 
cognized than  in  the  conflicting  rights  growing  out  of  the  institution  of  judicial 
proceedings,  and  the  execution   of  writs,    from  which   preferences    result. 
There  are  cases  in  which  our  laws  expressly  forbid  the  different  hours  of  the 
sanne  day  from  being  recognized,  as  affecting  the  rights  of  parties,  as  in  the  in- 
BtBDce  of  the  inscription  of  mortgages ;  but  the  prohibition  must  be  confined  to 
the  cases  enumerated,  and  must  be  considered  as  an  admission  that  the  rula 
would  be  otherwise  in  the  absence  of  an  express  enactment. 

Judgment  affirmed. 
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DtcLosLANGE  et  al.  V.  lioss. 


A  bcqaest  of  land  "  on  the  condition  that,  in  case  the  legatee  nhoold  die  without  posterity 
and  without  baying  disposed  of  the  land,  it  sboald  belong  to  a  third  .person",  creates  a 
Jideicommissvm,  prohibited  by  art.  1507  of  the  Civil  C6die'. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Grivot  and  Eoselius,  for  the  plaintiffs,  cited  C.  C.  1507.  18  La.  23.  5 
TouUier,  no.  38.  Micou,  for  the  appellant,  relied  on  Duplessis  v.  Kennedy ^  6  La. 
232.  Rachal  ▼.  Rachal,  1  Rob.  117.  Liautaud  v.  BaptUte,  3  Rob.  441.  The 
judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiffs  allege  that,  in  1819,  Baptisfe  Beaulieu,  a  free 
man  of  color,  made  a  donation  by  act  inter  vivos^  of  a  certain  lot  of  ground  in 
this  city,  to  Eulalie  Ducloslange,  their  sister,  on  the  condHion  that^  in  case  the 
said  Eulalie  should  die  without  posterity  and  without  having  disposed  of  said 
loU  the  same  should  belong  to  the  petitioners  and  another  of  their  sisters^  since 
deceased ;  that  said  Eulalie  died  without  issue  of  her  body,  or  haring  disposed 
of  said  lot ;  that  a  pretended  sale,  under  which  the  defendant  holds  and  claims 
the  lot,  is  a  mere  simulation,  and  was  made  under  the  threats  of  the  husband 
for  the  pnrpose  of  defrauding  the  petitioners,  during  the  last  illness  of  the  de- 
ceased, when  she  was  almost  in  extremis  They  pray  that  the  said  sale  be  an- 
nulled, and  that  they  be  decreed  to  be  the  owners  of  the  property.  The  dis- 
trict judge  was  of  opinion  that  the  simulation  of  the  sale  to  the  defendant  was 
established,  and  that  the  property  must  be  considered  as  having  belonged  to 
the  deceased  up  to  the  time  of  her  death.  He  gave  judgment  for  the 
plaintiffs,  and  the  defendant  appealed. 

The  district  judge  was  of  opinion  that  the  clause  in  this  act  of  donation,  relied 
upon  by  the  plaintiffs,  did  not  create  a  substitution  under  article  1507  of  the 
Code. 

Previous  to  the  Code  of  1809,  substitutions,  fideicommissa^  and  entails  to  a 
limited  extent,  formed  a  part  of  the  laws  then  in  force ;  b  it  by  that  Code  substi- 
tntions  and  Jideicommissa  were  prohibited ;  and  not  only  were  the  ordioaiy 
terms  of  prohibition  made  use  of  by  the  legislator,  but  the  article  containing  it 
formed  part  of  the  chapter  entitled  :  **  Of  dispositions  reprobated  by  law  io 
donations  inter  vivos  and  causd  mortis**  —  "  Des  distributions  r6prouv6e8  par  h 
loi,  &;c."  This  chapter  contains  but  two  modifications  of  the  prohibition.  It 
provides  that  what  was  called  in  the  civil  law  the  vulgar  substitution,  by  which  a 
third  person  is  called  to  take  the  gift  or  legacy  in  case  the  donee  or  legatee 
does  not  take  it,  should  not  be  considered  a  substitution,  and  should  be  valid; 
and  that  the  disposition  inter  vivos,  and  causd  mortis,  by  which  the  usufruct  is 
given  to  one  and  the  naked  property  to  another,  should  be  received  in  the  same 
light.  Code  of  1809,  p.  218,  art.  43,  et  seq.  In  the  Code  of  1825  the  chapter 
is  retained,  without  any  material  changes.  It  appears,  therefore,  that,  not  only 
are  substitutions  in  donations  inter  vivos  and  causd  mortis  prohibited  in  the  most 
formal  manner,  but  that  the  prohibition  is  equally  formal  and  imperative  as  to 
fidficommissa. 
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It  is  quite  possible  that  the  donation  under  consideration  might  not  be  consid-  Duclosliroi 
ered  a  substitution,  according  to  the  doctrine  of  authors  who  have  discussed  the  Bxivt, 
subject  with  reference  to  the  provisions  of  the  Napoleon  Code.  But  the  differ- 
ence between  the  two  Codes  on  this  point  does  not  enable  us  to  avail  ourselves  of 
the  benefit  of  their  lights  in  determining  on  the  matter  before  us.  By  the  Na- 
poleon Code,  art.  896,  substitutions  are,  in  general  terms,  prohibited,  with  sev- 
eral exceptions,  however,  which  are  expressly  reserved ;  but  fideicommissa  are 
Dot  prohibited  ;  on  the  contrary,  so  far  from  being  abolished,  they  are  main- 
tained, and  their  recognition  is  considered  as  resulting  from  article  967  of  that 
Code.  If  the  donation  creates  a  fideicommissum^  the  plaintifts  are  incapable  of 
having  the  benefit  of  it  under  article  1507  of  our  Code.  The  prohibition  of  the 
Code  is  so  general  that  no  particular  class  of  fideicommissa  is  excepted  from  it. 
That,  without  the  conditions  of  the  donee's  not  having  di8|)osed  of  the  lot  and 
her  dying  without  posterity,  the  donation  by  its  terms  would  create  a  substitu- 
tion, we  think,  cannot  be  questioned;  and  we  think  it  clear  that  neither  of  the 
contingencies  having  happened,  if  that  fact  have  any  efifect  upon  the  donation, 
it  is  to  create  a  fideicwnmissum^  according  to  the  common  received  definition  of 
that  term  in  the  civil  law.  Mackeldey,  726,  785,  786.  Domat  defines  Kfidti- 
commissum  to  be  a  disposition  causd  mortis^  by  which  the  heir  or  legatee  is  re- 
quested to  give,  or  to  return,  a  certain  thing  to  another  person.  Lib.  4,  tit.  2,  §  2. 
Potest  quis  singulas  res  per  fidei-commissum  relinquere,  veluti  fundum,  argen- 
tum,  hominera,  vestem,  et  pecuniam  numeratam;  et  vel  ipsum  hseredem 
rogare  ut  alicui  restituat,  vel  legatarium.  Inst.  lib.  2,  tit.  24,  De  Sing.  Reb.,  per 
fideicom.  relict.  The  charge  de  rendre^  appears  to  be  the  distinctive  character- 
istic of  the  fideicommissum.  5  Toullier,  28.  Conditional  fideicommissi  are 
classed  by  Toullier  as  one  of  the  principal  kinds.  Vide  also.  Institutes  of  Jus- 
tinian, by  Ferriere,  lib.  2,  tit.  23,  quoest.  2.  That  known  under  the  name  of  De 
to  quod  supererit  closely  resembles  that  created  by  the  clause  under  considera- 
tion. The  charge  was  to  return,  to  a  third  person,  what  remained  of  the  pro- 
perty at  the  decease  of  the  heir  or  legatee.  The  right  of  the  latter  to  dispose 
of  the  property  held  under  that  fideicommissum  was  restricted,  and  finally 
reduced,  to  fixed  limits,  by  one  of  the  novels  of  Justinian.  Novel  ad  Senatusc. 
Trebellianum.  Merlin  Rep.,  verho  Substitution  fideicommissaire,  section  10,  §  9. 

There  is  no  necessity  for  explaining  the  difference  between  the  substitution 
and  the  fideicommissum.  It  is  sufficient  to  state  that  they  are  not  identical,  for 
though  every  substitution  is  a  fideicommissum,  every  fideicmnimissum  is  by  n» 
means  a  substitution.  Gibbon,  in  a  note  to  his  admirable  chapter  on  the  roman 
law,  adds:  **The  substitutions fideicommissaires  of  the  modern  civil  law  is  a 
feudal  idea  grafted  on  the  roman  jurisprudence,  and  bear  scarcely  any  resem- 
blance to  the  ancient  fideicommissa.  Note  154  to  chap.  44.  Dec.  and  Fall  of 
R.  £.  Both  are  prohibited  by  our  laws  from  motives  of  public  policy;  and 
under  that  prohibition,  we  cannot  consider  the  plaintiffs  as  having  any  right  of 
action  against  the  defend ant«  ; 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgmeitf  reoi* 
dered  for  the  defendant,  with  costs  in  both  courts. 
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^1  §1^  Baker  et  al.  v.  Doane    et  al. 

Tbe  right  to  proceed  by  role,  or  motion,  implies  the  pendency  of  an  action  between  the 
parties,  and  ii  confined  to  incidental  matters  arising  in  the  progress  of  the  oontestatioD, 
except  in  certain  cases  where  a  sommary  proceeding  is  expressly  allowed  by  law. 
The  surety  on  a  bond  given  for  the  release  of  sequestrated  property  cannot  be  proceeded 
against  by  a  rale  to  show  caose.    He  is  not  a  party  to  the  original  action ;  and  the  right  of 
proceeding  sommarily,  expressly  granted  by  law  against  sureties  on  bonds  given  in  cases 
of  arrest,  attachment, or  appeal,  has  not  been  extended  to  seqnestrationsL    Stat.  SO  March* 
1839,  s.  2,  3, 20. 
The  right  to  resort  to  snmmary  proceedings  cannot  be  extended  beyond  those  cases  in  which 
it  is  expressly  aathorized  by  law.    C.  P.  98, 170, 754, 756, 

APPEAL  from  the  Fifth  Distnct  Court  of  New  OrleaoB,  Buch4inan^  J. 
Peyton  and  i.  W.  Smithy  for  the  plaiDtiflfs.  Homar,  for  the  appellants. 
The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  defendants  are  sureties  on  a  bond  given  for  the  release  of 
property  under  sequestration.  A  judgment  was  rendered  against  the  defend- 
ants in  the  original  caose,  and  an  execution  issued,  which  the  sheriff  returned 
no  property  found.  The  plaintiffs  then  took  the  present  rule  on  .the  sureties, 
to  show  cause  why  they  should  not  be  condemned,  in  solido,  to  pay  the  amount 
of  the  judgment  rendered  against  Doane  and  Bossiere,  the  defendants  in  the 
original  suit.  Morrison  and  Deacon,  the  sureties  on  the  bond,  excepted  to  the 
proceeding  against  them  by  rule  as  unwarranted,  averring  that  they  had  valid 
defences  to  oppose  to  tbe  demand,  which  they  desired  to  plead  specially  in  an 
ordinary  action  by  petition  and  citation.  The  exception  was  overruled,  and  a 
judgment  rendered  against  the  sureties,  from  which  they  have  appealed. 

We  think  that  the  judge  erred,  in  overruling  the  exception.  The  rule  in 
relation  to  proceedings  of  this  character  is  concisely  stated  in  the  case  of  Thomas, 
AdministratoTj  v.  Bourgeat,  £T€cutor,  6  Rob.  437.  The  court  then  said : 
**  The  right  to  proceed  by  rule,  or  on  motion,  implies  the  pendency  of  a  suit 
between  the  parties,  and  is  confined  to  incidental  matters  which  may  arise  in 
the  progress  of  the  contestation,  except  in  certain  cases  where  a  summary  pro- 
ceeding is  expressly  allowed  by  law.*'  The  surety  on  a  bond  to  release  pro- 
perty sequestered,  can  in  no  sense  be  considered  a  party  to  the  suit.  The  right 
has  been  expressly  conferred  of  proceeding  summarily  on  motion  against  sure- 
ties on  bonds  given  in  cases  of  arrest  and  attachment,  and  on  appeals,  but  has 
not  been  extended  to  cases  of  sequestration.  In  the  absence  of  express  legis- 
lation, the  remedy  of  the  judgment  creditor  against  the  sureties  on  such  bonds, 
would  be  by  a  new  action  in  the  ordinary  form.  Summary  proceedings,  being 
departures  from  the  rules  which  govern  actions  generally,  cannot  be  extended 
beyond  the  cases  expressly  authorized  by  law.  C.  P.  arts.  170,  98,  754,  756. 
Acts  of  1839,  p.  16-2,  §  2,  3,  20. 

The  judgment  of  tbe  District  Courtis,  therefore,  reversed,  and  the  ruledia- 
chai'ged;  the  appellees  paying  the  costs  of  both  courts. 
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The  State  v.  Caldwell. 

Ob  an  infonnatioii  agaimt  a  party  for  the  Tiolatioa  of  the  atatate  against  gaming  by  playing  3  v  435 
at  a  particular  game,  an  ordinance  of  a  mnnicipal  corporation  authorizing  the  game,  and  119  ^^ 
receipts  of  its  treaaarer  for  the  price  of  a  license  to  exhibit  the  game  daring  the  time  when 
the  alleged  breach  of  the  statute  occnrred,  are  inadmisiible.  Bat  the  ordinance,  thoagh 
no  SQch  legal  Justification  or  ezcose  as  anthorised  its  admission  to  the  jary  as  evidence, 
might  be  received  by  the  jadge  after  verdict,  in  mitigation  of  damages. 
Jarora  cannot  be  heard  as  witnesses  to  impeach  their  own  verdicts.  The  court  must  derive 
its  knowledge  of  the  misconduct  of  the  jury,  from  some  other  source  than  the  jurors 
•         themselves. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry^  J.  EU 
more.  Attorney  General,  for  the  State.  R,  Hunt,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

King,  J.  The  defendant  was  convicted  of  a  yiolation  of  the  **  Act  to  pre?ent 
Gambling,"  approved  the  19th  of  March,  1835  (Acts  p.  134);  and  from  a 
judgment  condemning  her  to  pay  a  fine  of  $2,500,  has  appealed. 

The  grounds  of  complaint  in  the  court  below,  are  presented  in  two  bills  of 
exception.  The  first  was  taken  to  the  refusal  of  the  judge  to  permit  the  de- 
fendant to  introduce  in  evidence  the  ordinances  of  the  Third  Municipality, 
authorizing  the  game  of  bagatelle  to  be  played,  and  the  receipts  given  by  the 
treasurer  of  the  Municipality  to  the  defendant,  for  a  license  to  keep  that  game 
during  the  time  within  which  the  alleged  breach  of  the  statute  occurred.  The 
judge  did  not,  in*our  opinion,  err,  in  rejecting  this  evidence.  The  ordinances, 
if  such  exist,  being  in  violation  of  the  statute,  are  nugatory,  and  cannot  avail 
the  accused  as  a  means  of  defence.  She  can .  neither  plead  ignorance 
of  the  prohibitory  statute,  nor  protect  herself  from  the  consequences  of  an  in- 
fraction of  it  by  the  authority  of  an  inferior  legislative  body,  wholly  incompe- 
tent to  give  such  authority.  Although  the  ordinances  furnished  no  such  legal 
justification  or  excuse  as  authorized  their  introduction  before  the  jury  as  evi- 
dence, the  judge  could,  in  the  exercise  of  his  discretion,  have  received  and 
considered  them,  after  verdict,  in  mitigation  of  the  sentence. 

The  second  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge,  on  a 
motion  for  a  new  trial,  to  permit  two  of  the  jurors  who  tried  the  cause  to  he 
sworn  to  prove  that  they  were  overawed  by  abuse  and  threats  from  other  ju- 
rors, and  forced  to  render  a  verdict  contrary  to  their  judgment.  The  evidence 
was  properly  excluded.  Jurors  cannot  be  heard  as  witnesses  to  impeach  their 
own  verdicts.  The  practice  is  well  settled  that,  the  court  must  derive  its  know- 
ledge of  the  misconduct  of  the  jury,  from  some  other  source  than  the  jurors 
themselves.    11  La.  141.  Judgment  affirmed. 


,  V.'V  ">.  Vwy^  A/^  ' 


SwAGAB  et  al  r.  Piercs  et  al. 

An  attachment  will  not  lie  in  an  action  for  damages  tx  delicto. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridgc,  J. 
Elmore,  W.  W.  King,  and  MoU,  for  the  appellants.    Randall,  for  the  de- 
•ndants.     The  judgment  of  the  court  was  pronounced  by 
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EusTis,  C.  J.  This  is  a  suit  for  damages  caused  by  the  cfdlisioD  of  the 
steamer  Childe  Harold  with  the  steamer  Homer,  the  former  owned  by  the  de- 
feudaDts  and  the  latter  b^  the  plaintiffs.  It  was  commenced  by  attachment, 
and  the  attachment  was  dissolved,  after  a  hearing  by  the  district  judge,  from 
whose  decision  this  appeal  was  taken.  In  the  case  of  Prewitt  v.  CarmichatU 
decided  in  October  last,  2  An.  Rep.  p.  943,  we  held  that,  under  the  prorisions 
of  the  Code  of  Practice,  an  attachment  could  not  be  maintained  in  ao  action 
for  damages  for  a  tort.  That  case  was  thoroughly  argued,  and  the  snbjeot 
was  examined  with  great  care ;  on  a  Teview  of  it,  we  are  satisfied  that  our  de- 
cision was  correct.  Judgment  affirmtd* 


Succession  of  Holbert. 

The  privilege  acquired  by  a  creditor,  under  art  723  of  the  Code  of  Practice,  by  the  aeixare 
of  real  property  of  bis  debtor  under  a^.  fa.,  mutt  be  poitponed,  in  caae  of  the  sobaeqeeiit 
death  of  the  debtor,  to  those  for  funeral  and  law  charges  and  for  the  expenses  of  the  last 
illness  of  the  debtor.  Bat  the  moveables  of  the  sacceasion  mast  be  exhaasted  before  the 
immovables  can  be  resorted  to,  for  personal  and  law  charges,  and  the  expenses  of  the  last 
illness.     C.  C  3220,  3233,  3236. 

A  sarriving  wife  can  claim  to  be  supplied  with  moaming  apparel  at  the  expense  of  the 
aacceasion,  only  where  there  has  been  a  constitation  of  dowry.  Art.  2353  of  the  Civil 
Code  Applies  only  to  such  cases. 

Though  an  admiuistratrix  was  authorized  to  employ  counsel,  and  the  amount  allowed  by  the 
judge,  in  homologatlog  a  provisional  tableau  aud  distribation,  appears  to  be  just,  the  ser- 
rices  having  been  necessary  for  the  settlement  of  the  succession,  and  rendered  for  the 
general  benefit  of  ^e  creditors  who  are  bound  to  remunerate  the  attorney,  yet  where  ao 
contract  is  shown  for  a  fee,  and  no  sum  appears  to  have  been  paid  to  the  attomeyt  and  the 
claim  is  presented  in  the  shape  of  an  allowance,  courts  will  be  prohibited  from  making 
it,  by  art.  71  of  the  Constitution. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J. 
Homor,  for  the  appellants,  as  to  the  right  of  the  widow  to  claim  from  the 
succession  of  the  husband  an  allowance  for  mourning  dresses,  relied  on  C.  C. 
arts.  2353,  2389,  2391  ;  3  La.  154,  465  ;  12  La.  129  ;  contending  that  such  an 
allowance  could  only  be  made  where  there  was  a  dowry. 

Colltns^  contrft,  cited,  to  the  same  point,  14  Toulller,  no.  279.  13  Ibid.  243. 
14  Duranton,  467.  19  lb.  47.  Boileau,  Comm.  on  Code  Nap.  art.  1570.  10 
Mart.  188.     C.  C.  2353. 

The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  administiatrix  of  Holbert  presented  a  provisional  tableaa  of 
distribution,  which  was  opposed  by  M.  L.  Dawson  4'  Co.,  who  allege  that  they 
are  creditors  of  the  deceased.  The  grounds  of  opposition  are:  1st.  That  the 
opponents  have  not  been  recognized  as  creditors,  with  the  first  privilege  for  the 
amount  of  their  demand.  2d.  That  the  sum  proposed  to  be  paid  for  funeral 
expenses  is  excessive.  3d.  That  the  sum  allowed  to  the  widow  for  mourning 
dresses,  is  unauthorized  by  law.  4th.  That  the  fee  awarded  to  counsel  of 
the  succession  is  excessive,  and  not  entitled  to  a  privilege  as  a  law  charge. 
Other  items  of  minor  importance  were  also  opposed.  The  oppositions  to  seve- 
ral of  the  charges  were  partially  sustained  ;  but  the  opponents,  being  dissatis- 
fied with  the  relief  given  them,  have  appealed. 

Holbert  was  the  surety  on  a  twelve  months*   bond,  taken  under  a  judgment 
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obtained  by  Ai.  L.  Dawson  8(  Co.  An  execution  issued  on  the  bond,  in  virtue  Succession 
of  which  a  lot  of  ground  was  seized  by  the  sheriff*,  but,  before  a  sale  could  be  Holbirt. 
effected,  Holbert  died.  His  administratrix  took  possession  of  his  property, 
consisting  principally  of  the  lot  of  ground  in  question,  then  under  seizure,  and 
a  few  moveable  effects,  sold  them,  and,  in  the  tableau  now  presented,  proposes 
to  distribute  the  proceeds  among  the  creditors  according  to  their  respective 
privileges.  By  the  proposed  distribution,  the  entire  fund  in  the  hands  of  the 
administratrix  is  absorbed  by  claims  which  are  recognized  as  superior  to  that 
of  the  opponents.  The  demand  of  the  opponents  has  been  satisfactorily 
proved,  and  by  their  seizure  they  were  invested  with  a  privilege,  which  attach- 
ed to  the  proceeds  of  the  property  when  subsequently  sold  by  the  administra- 
trix. C.  P.  art.  722.  3  Rob.  106.  They  contend  that  this  privilege  upon 
the  price  of  the  lot  is  superior  to  all  others.  The  position  is  clearly  untenable. 
The  privileges  for  funeral  and  judicial  charges,  and  for  the  expenses  of  the  last 
illness,  extend  both  to  moveables  and  immovables.  These  charges  are  to  be 
first  paid,  although  it  may  be  to  the  exclusion  of  privileges  of  anterior  date,  and 
only  yeild  to  certain  privileges  specially  enumerated  in  the  Code.  The  privi- 
lege acquired  by  the  opponents  in  virtue  of  their  seizure  falls  within  none  of 
the  excepted  instances.  It  has  been  correctly  urged,  however,  that  the  move- 
ables must  be  first  exhausted,  before  the  immovables  can  be  resorted  to,  to  pay 
privileged  claims  for  funeral  expenses,  law  charges  and  expenses  of  the  last 
illness.  C.  C.  arts.  3220,  3233,  3236.  The  tableau  exhibita  at  present  but 
S37  05,  in  the  hands  of  the  administratrix,  derived  from  the  sales  of  movea- 
bles; but  it  discloses  the  existence  of  demands  for  collection,  from  which  the 
representative  expects  at  an  early  day  to  realize  a  sum  which  will  be  more 
than  sufilicient  to  pay  all  the  claims  which  we  consider  entitled  to  privilege. 
Those  funds  must  first  be  applied  to  that  purpose,  and,  in  the  event  of  a  defi- 
ciency, the  privilege  of  the  opponents  must  yeild,  and  the  fund  derived  from  the 
sale  of  the  land  be  made  to  contribute  to  the  general  privileges.  Under  these 
circumstances  the  tableau  was  prematurely  presented,  and  the  cause  must  be 
remanded,  for  the  purpose  of  enabling  the  administratrix  to  file  a  further  tableau, 
exhibiting  the  amount  derived  from  collections  of  dues  to  the  succession.  This 
disposition  of  the  cause  becomes  necessary  to  prevent  the  privilege  of  the  op- 
ponents from  being  defeated  or  impaired,  and  no  serious  inconvenience  can 
result  from  it,  as  the  administratrix  declares  her  expectation  of  being  imme- 
diately placed  in  funds,  which  we  consider  to  be  first  applicable  to  privileges 
which  may  come  in  conflict  with  that  of  the  opponent.  Vide  also  Persil, 
Priv.  and  Hyp.  pp.  21,  22.     Troplong,  Priv.  and  Hyp.  vol.  1.  no.  251. 

The  opposition  to  the  claims  for  mourning  apparel  for  the  widow  and  daughter 
of  the  deceased,  ought  to  have  been  sustained.  Art.  2353  of  the  Code,  relied 
on  in  support  of  the  claim,  has  been  repeatedly  held  to  apply  only  to  cases 
where  there  has  been  a  constitution  of  dowry.  The  question  can  no  longer  be 
considered  open.  3  La.  154,  465.  12  La.  129.  The  widow,  in  the  present 
instance,  appears  to  have  brought  no  dower  into  the  marriage. 

The  funeral  chai*ges  amount  to  $441  75.  This  expenditure  is  extravagant, 
when  the  station  of  ihe  deceased,  and  the  estate  which  he  left  are  considered. 
These  charges  were  properly  reduced  by  tlie  judge  to  $200.  C.  C.  arts. 
3160.  3161. 

The  opposition  to  the  fee  of  the  counsel  for  the  administratrix  ought,  in  our 
opinion,  to  have  been  sustained.  The  administratrix,  it  is  true,  was  authorized 
to  employ  counsel,  and  the  measure  of  compensation  fixed  by  the  judge  appears 
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to  U8  just,  under  the  evidence.  The  services  were  decessary  for  the  settle- 
ment of  the  saccession,  and  for  affecting  a  distribution,  and  were  rendered  for 
the  general  benefit  of  the  creditors,  who  are  bound  to  remunerate  the  attorney. 
3  Mart.  363.  10  La.  440.  But  an  insuperable  objection  oflfers  itself  to  our 
affirming  the  judgment  in  respect  to  this  item,  in  the  form  in  which  the  claim 
is  presented.  No  contract  is  shown  for  a  fee,  and  no  sum  appears  to  have  been 
paid  to  the  attorney.  It  comes  before  us  in  the  shape  of  an  allowance,  which 
courts  are  prohibited  from  making.  Constitution,  art.  71.  PandeUy  v.  His 
Creditors,  I  Ann.  R.  22.  Landry  v.  His  Creditors,  lb.  38.  Succession  of 
Asbridge,  lb.  207.     Succession  of  Rolland,  lb.  225. 

The  sum  awarded  to  the  appraisers  was  also  an  unauthorized  allowance.  1 
An.  R.  207.  When  properly  presented  and  proved^  it  will  rank  as  a  law 
charge. 

The  account  of  the  notary  for  making  the  inventoiy  is  not  satisfiictorily 
proved. '  When  established,  this  claim  will  also  be  entitled  to  privilege,  as  a  law 
charge.     C.  C.  art.  3164. 

The  remaining  items  of  the  tableau,  ordered  by  the  judge  to  be  paid,  are 
sustained  by  the  testimony,  and  properly  classed. 

It  is,  therefore,  ordered  that,  the  judgment  of  the  District  Court  be  reversed. 
It  is  further  ordered  that  the  case  be  remanded  for  the  purpose  of  enabling  the 
administratrix  to  file  an  additional  tableau,  and  for  f  uither  proceedings  in  confor- 
mity with  the  principles  expressed  in  the  foregoing  opinion.  It  is  further  ordered 
that  the  funeral  expenses  of  the  deceased  be  restricted  to  9200 ;  that  the  fol- 
lowing claims  figuring  on  the  tableau  heretofore  Hied  be  recognised  and  paid  in 
doe  course  of  administration,  viz.,  the  sheriff's  and  clerk's  fees  up  to  the  filing 
of  the  tableau,  amounting  to  the  sum  of  $45  17,  Magore  Sf  Weiss,  94,  and  Doctor 
A.  Mercier,  $90;  that  said  claims  be  paid  according  to  their  respective  privi- 
leges OS  classed  in  the  tableau  heretofore  filed;  and  that  the  moveable  property 
of  the  succession  be  first  applied  to  the  payment  of  said  privileges,  and  such 
other  privileged  claims  of  the  same  character  as  may  hereafter  be  presented 
and  proved  ;  and,  in  the  event  of  the  moveables  being  insufficient  for  that  pur- 
pose, then  the  proceeds  of  the  real  property  are  to  be  applied  to  the  payment 
of  said  claims ;  that  M.  L.  Dawson  Sf  Co.  be  recognized  as  judgment  creditors 
of  the  deceased  for  $2042  10,  with  interest  at  five  per  cent  from  the  I2th  of 
May,  1845,  until  paid,  with  a  privilege  over  all  other  creditors  of  the  deceased 
who  have  thus  far  presented  themselves,  except  those  for  funeral  and  law 
charges  and  expenses  of  the  last  illness,  on  the  sum  of  $510  arising  from  the 
sale  of  a  lot  of  ground ;  that  the  claims  for  the  mourning  apparel  of  yie 
widow  and  child  of  the  deceased  be  rejected ;  that  the  claims  of  the  attorney 
for  professional  services,  of  the  notary,  and  of  the  appraisers,  be  rejected, 
without  prejudice  to  their  rights  to  cause  the  same  to  be  proved  on  a  future 
tableau  and  to  be  paid  according  to  their  respective  ranks  as  preferred  claims. 
It  is  further  ordered  that  the  following  claims  be  recognized  as  ordinary  debts 
and  paid  as  such  in  coui-se  of  administration,  viz :  the  claim  of  A.  Brodwick 
for  $15,  of  /.  Kealy  for  $38,  and  of  /.  Drux  for  $7  16;  and  that  the  succesaion 
of  the  deceased  pay  the  costs  of  this  appeal. 
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COBY   V.   KoCK. 

One  held  in  slavery  by  a  penon  who  porchaaed  him  in  gti  iaitb,  belioTing  bim  to  be  a 

slave,  may  recover  against  the  latter  wages  for  the  time  of  bis  confinement  in  jail  under  a 

sequestration  in  the  snit  for  freedomr  with  a  fair  allowance*  in  addition,  as  damages  for  the 

imprisonment ;  bat  no  damages  or  wages  will  be  allowed  for  any  period  anterior  to  the  in- 

stitntion  of  snit. 

APPEAL  from  the  Third  District  Coart  of  New  Orleans,  Kennedy^  J.  This 
is  an  action  to  recover  from  the  defendant  damages  for  illegally  holding  the 
plaintiff  as  a  slave.     The  petition  was  filed  on  the  6  April,  1846.    The  defend- 
ant answered  that,  about  the  18  June,  1844,  he  purchased,  by  a  notarial  act, 
from  one  Miesegaes  a  negro,  the  plaintiff,  whom  he  considered  a  slave  :    That 
he  acted  in  good  faith,  believing  him  to  be  a  slave,  and  continuing  in  that  belief 
until  a  judgment  of  the  United  States  District  Court  declared  him  to  be  entitled 
to  his  freedom  :    That  plaintiff  never  rendered  him  any  service :    That  Miese- 
gaeSf  from  whom  he  purchased  him,  reserved  to  himself  the  right  of  redeeming 
the  slave  and  the  use  of  him,  which  he  enjoyed  during  ten  or  twelve  months, 
without  ever  paying  him  any  compensation  therefor :     That,  at  the  expiration 
of  that  tim^,  and  immediately  after  entering  respondent's  house,  plaintiff  ran 
away,  and  was  taken  up  only  many  months  afterwards,  and   but  a  short  time 
previously  to  his  instituting  against  respondent  a  suit  for  his  freedom  in  the 
District  Court  of  the  United  States. 

It  was  admitted  in  the  court  below  that  the  plaintiff  was  declared  free  by  a 
judgment  of  the  United  States  District  Court,  on  the  6  March,  1846 :  That  the 
petition  in  that  case  was  filed,  on  25  November,  1845 :  That  plaintiff  was  em- 
ployed in  the  store  of  Miesegaes  until  the  day  on  whieh  he  was  delivered  to 
defendant,  in  June,  1845 ;  and  that  he  run  away  on  that  day,  and  was  not  taken  up 
until  the  date  of  the  sequestration,  on  the  27  November,  1845,  which  was  set 
aside,  on  or  about  the  22  December,  1845,  on  motion  of  defendant's  counsel, 
until  the  decree  for  freedom  was  rendered  :  That  the  services  of  the  plaintiff 
were  worth  $15  a  month. 

The  defendant  offered  the  act  of  sale  from  Miesegaes  in  evidence.  He  also 
introduced  a  witness,  Upton,  who  stated  that  he  knew  the  plaintiff  well ;  that  he 
WBsa  bug  time  in  the  employment  of  Miesegaes,  as  a  porter;  that,  after  he  had 
been  discharged,  he  tokl  witness  that  he  had  never  informed  his  former  owners 
that  he  was  free. 

The  judgment  of  the  District  Court  is  in  these  i/^rds : 

**  The  defendant,  Kock,  appears  to  have  purchased  the  plaintiff  and  held  him 
in  slavery  in  good  faith,  having  every  reason  to  believe  him  to  be  a  slave.  On 
the  principles  of  the  cases  Phillis  ▼.  Oenttn,  9  La.  208,  and  Eugenie  v.  Prival^ 
2  An.  R.  180,  taken  together,  the  plaintiff  has  no  claim  against  defendant  for 
wages  prior  to  the  institution  of  the  suit  for  his  freedom.  See  also  arts.  495, 
3414  of  the  Louisiana  Code.  At  that  date  he  was  at  large,  having  previously 
absconded,  and  he  came  again  into  the  possession  of  Kock,  only  on  the  27th 
November,  1845.  He  was  decreed  to  be  free  on  6th  March,  1846,  and  appears 
to  have  been  restored  to  liberty  on  the  same  day.  This  claim  for  wages  there- 
fore covers  a  period  of  three  months  and  seven  days,  at  the  rate  of  $15  per 
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CoBT  month,  the  admitted  valae  of  his  senrices,  equal  to  $48  50.  I  consider  325  in  addi- 
KucK.  ^^^^  ^  ^^^^  allowance,  as  damages  for  the  two  or  three  months  that  he  was  detained 
in  jail,  considering  that  his  own  silence  as  to  his  freedom,  which  was  not  un- 
known to  him,  as  appears  by  UpUm's  testimony,  contributed  in  some  degree  to 
the  belief  that  he  was  a  slave ;  and  that,  in  point  of  actual  hardship,  there  is 
Dot  much  difference  between  imprisonment  and  idleness  for  two  or  three  months, 
and  hard  labor  as  a  slave  for  the  same  period.  It  is,  therefore,  ordered  that,  the 
plaintiff  recover  from  the  defendant  the  sum  of  $73  50,  and  costs  of  suit."  From 
this  judgment  the  defendant  appealed. 

Davidi  for  the  plaintiff.    Musson,  for  the  appellant.     The  judgment  of  the 
court  was  pronounced  by 

EusTis,  C.  J.     For  the  reasons  given  by  the  district  judge,  the  judgment  is 
affirmed,  with  costs. 


Carrigan  V.  De  Neufbourg. 

The  fact  that  the  owner  of  a  lot  had  already  bailk  a  wooden  house  on  it,  leaving  a  space  for  a 
passage  between  the  hoase  and  the  division  line,  will  not  deprive  the  owner  of  a  contigu- 
ous lot  of  the  right  given,  by  art.  671  of  the  Code,  to  the  owner  who  first  boilds  in  a  cit^, 
town,  or  their  sabnrbs,  in  a  place  which  is  not  sarronnded  by  walls,  of  resting  one  half  of 
his  wall  on  the  land  of  his  neighbor,  provided  he  bailds  with  stone  or  brick  at  least  as  high 
as  the  first  story,  provided  the  whole  thickness  of  the  wall  do  not  exceed  eighteen  inches* 
not  inclading  the  plastering,  which  mast  not  be  more  than  three  inches.  Art-  G71  establishes 
a  servitude  with  which  urban  property  is  encumbered,  without  reference  to  title  or  the 
agreements  of  parties.    C.  C.  662,  670. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan.  J, 
Preston,  for  the  plaintiff.  Plaintiff's  lot  is  entirely  surrounded  by  a  fence 
on  his  own  ground  alone ;  the  pavement  of  his  alley  extends  to  his  very  line  ;  the 
roof  of  his  house  to  the  same,  and  his  cistern  and  its  foundation  to  the  same  line. 
His  whole  ground  was,  therefore,  occupied  and  surrounded  before  the  defend- 
ant commenced  building  his  house,  or  erecting  his  walls.  But  article  671  of 
the  Code  gives  the  right  to  build  a  party  wall  only  to  the  proprietor  who  first 
builds  in  cities  or  towns.  The  right  is  by  no  means  given  to  him  who  purchases 
along  side  of  property  already  built  upon.  In  this  case  the  plaintiff  had  enclosed 
and  improved  the  whole  of  his  ground  with  buildings  and  a  wooden  fence,  before 
the  defendant  purchased  his  ^ound.  The  article  of  the  Code  derogates  from 
the  right  of  property,  and  should,  therefore,  be  strictly  construed. 

The  first  wall  mentioned  in  the  article  is  a  generic  term,  equivalent  to  enclo- 
sure, and  means  a  brick  or  wooden  wall. 

Dufour,  for  the  appellant.  Although  the  plaintiflT  first  built  upon  his  lot,  still 
his  property  was  not  surrounded  by  walls,  and,  therefore,  the  defendant's  right 
to  erect  a  party  wall  on  the  dividing  line  was  in  no  wise  abridged.  When  the 
latter  proceeded  afterwards  to  build  upon  the  adjoining  lot,  he  found  the  place 
surrounded  only  by  a  fence,  and  he  accordingly  planned  his  building  under  the 
full  guarantee  afforded  in  such  circumstances,  by  article  671  of  the  Code.  No 
other  reasonable  construction  can  be  put  upon  this  artioe.  Indeed,  the  questioa 
is  no  longer  an  open  one.  The  Supreme  Court  of  this  State  have  already  passed 
upon  cases  entirely  parallel  to  the  one  under  consideration.  **  The  object  of 
the  legislature  was  clearly  to  promote  the  inclosure  of  lots,  with  stone  or  brick 
walls,  as  much  as  possible  ;  and  the  circumstance  of  a  house  having  been  already 
erected  on  the  adjoining  lot,  does  not  preclude  the  party  from  the  benefit  of  the 
provision,  when  the  partition  or  wall  does  not  interfere  with  any  building  previ- 
ously erected."  Larche  v.  Jackson,  9  Mart.  726.  *»  The  evidence  shows  that 
the  plaintifl'iiad  built  first,  and  that  the  ))lace  was  not  surrounded  by  a  wall.  The 
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plai  ntifi*,  todeed,  proved  that,  aDterior  to  the  time  the  defendant  commenced  this     CARRioiN 
work,  a  waJl  had  been  built  on  theiot  of  the  former,  a  few  feet  from  the  dividing  ^  ^  ^' 
line.     But  the  walJs  erected  by  a  proprietor  on  his  property,  which  still  leave  a  DeNeufbouro 
space  between  them  and  his  neighbors,  cannot  be  considered  as  surrounding  the 
premises ;  they  are  not  division  walls,  and  it  is  only  those  which  authorize  one 
co-proprietor  to  refuse  permission  to  another  to  raise  a  separation  between  them 
on  the  land  of  both."     Crocker  v.  BtanCt  2  La.  532.     These  authorities  are 
conclusive. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintrff  and  defendant  are  owners  of  contf^ous  lots 
of  ground  in  the  Second  Municipality.  The  plaintiflf  built  a  wooden  house  on 
his  lot,  but  left  a  space  for  a  passage  between  the  house  and  the  division  line. 
The  defendant  built  a  wall  of  his  house,  which  he  was  erecting,  on  the  line, 
and  took  seven  and  a  half  inches  of  the  land  of  the  plaintiff  to  place  his  wall 
upon.  This  suit  is  for  the  removal  of  the  wall,  and  damages  for  the  alleged 
trespsss.  There  was  judgment  for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

Neither  of  the  lots  are  surrounded  by  walls.  The  wall  erected  by  the  de- 
fendant is  of  brick.  No  objection  is  raised  as  to  the  precise  quantity  of  the 
plaintiff's  land  taken  for  the  wall,  but  the  right  to  take  any,  or  to  abridge  the 
passage  on  the  plaintiff's  land  in  any  manner,  is  denied,  and  the  case  has  been  * 

argued  on  the  law  of  party  walls  as  established  by  the  Code. 

Article  671,  which  gives  the  right  to  the  owner  who  first  builds  in  a  place 
not  surrounded  with  walls  to  rest  half  his  wall  on  the  land  of  his  neighbor,  pro- 
vided he  build  in  a  certain  manner,  we  think  must  be  held  as  establishing  an. 
urban  servitude  with  which  urban  property  is  encumbered,  without  reference 
to  title  or  the  agreements  of  parties,  Civil  Code  6G2,  670.  We  do  not  think 
that  any  constitutional  question  aa  to  the  enforcement  of  this  right  arises  in  this 
case,  which  presents  a  naked  question  of  law  under  the  provisions  of  the  Code. 

Article  671  existed  in  the  Code  of  1809,  and  a  large  proportion  of  the  build- 
ings of  the  city  contain  party  walls,  particularly  in  those  parts  in  which  the  land 
ie  most  valuable.  It  is  acted  upon  every  day,  and  is  well  understood  by  archi- 
tects and  workmen.  Notwithstanding  the  great  difliculty  of  exercising  the 
right  it  confers,  it  rarely  gives  rise  to  any  litigation.  The  cases  of  Larche  v. 
Jackson,  and  Crocker  v.  Blanc,  appear  to  us  to  be  conclusive,  as  to  the  objec- 
tions raised  by  the  counsel  for  the  plaintiA*  in  argument. 

The  privilege  exercised  in  the  carrying  into  effect  of  this  servitude  does  not 
appear  to  have  been  used  with  any  want  of  proper  care,  or  any  disregard  of  the 
rights  of  the  plaintiff.  The  witnesses  appear  to  base  their  estimate  of  dama- 
ges, on  the  absence  of  any  right  on  the  part  of  the  defendant  to  construct  the 
wall  on  any  portion  of  the  land  of  the  plaintiff.  Assuming  that  right  to  exist, 
there  is  no  sufficient  evidence  of  any  damage.     Loofiei/  v.  High,  13  La.  272. 

The  judgment  of  the  District  Court  is,  therefore,  reversed;  and  judgment 
rendered  for  the  defendant,  with  costs  in  both  courts. 


r  ^-  ^v  — ^      ^  . 


Murphy  r.  Diamoni>» 

to  cases  of  culllsioH  between  steamers,  where  there  is  fault  on  both  sides,  neither  parly 
caa  recover  daina'^cs  for  any  inj'iry  sustained. 
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MURPRT 
V. 

Diamond. 


APPEAL    from  the   Second   District  Court  of  New  Orleane,   Canon,  J. 
l^.  E.  Murphy  and  R,  Hunt,  for  the  plaintiff.     Preston  and  Roselius,  for 
the  appellant.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  instituted  by  the  plaintiff,  owner  of  the 
steam -ferry  boat  plying  on  the  river  Mississippi,  from-  New  Orleans  to  the  op- 
posite bank,  against  the  owner  of  the  steamer  South  Western,  to  recover  dam- 
ages produced  by  the  collision  of  the  two  vessels,  which  took  place  on  the  24th 
of  May,  1647.  There  was  judgment  for  $1000  in  favor  of  the  plaintiff,  and 
the  defendant  has  appealed.  Both  parties  demand  the  reversal  of  the  judg- 
ment ;  the  defendant  that,  the  judgment  be  rendered  absolutely  in  his  favor, 
and  the  plaintiff,  that  he  recover  the  whole  amount  of  his  claim. 

The  district  judge  gave  the  following  opinion  in  deciding  the  cause :  "  This 
case,  as  every  case  of  the  same  nature  in  Louisiana,  must  be  governed  by  arts. 
2294,  2295,  and  2296,  ei  seq.  of  our  Civil  Code,  and  article  1928  of  the  same 
statute  book  is  an  exceNent  guide  in  the  valuation  of  damages.  After  hearing^ 
the  evidence  and  the  arguments  of  counsel,  the  court  considering :  1st.  That 
the  people  of  the  steamer  South  Western  knew  the  steam-ferry  boat,  where 
she  was  going,  and  the  presumed  course  she  was  to  follow,  and  which  she  did 
follow,  and  they  could  easily  have  avoided  her  without  compelling  the  steam- 
ferry  boat  to  deviate  from  her  own  course ; 

2d.  That  the  evidence  shows  that  the  steamboat  South  Western  was  not 
properly  navigated,  and,  in  fact,  had  no  pilot  on  board,  or  at  least,  had  not  a 
proper  pilot  at  the  helm,  when  the  collision  occurred,  which  in  a  crowded  har- 
bor like  New  Orleans,  is  a  reckless  and  very  reprehensible  imprudence: 

3d.  That  the  South  Western,  when  the  accident  occurred,  was  not  in  her 
proper  place,  and  stopped  her  engine  too  late,  when  she  was  under  full  steam 
and  impelled  by  the  current: 

4th.  That,  not  being  in  her  proper  place,  it  was  the  fault  of  her  captain  and 
pilot,  if  she  had  not  sufficient  room  to  avoid  the  collision: 

5th.  That  the  evidence  shows  in  the  defendant,  a  strong  disregard  of  other 
people's  convenience  and  safety:    It  is  ordered,  adjudged,  and  decreed,  dec. 
These  facts  make  out  a  case  in  which  we  should  feel  great  reluctance  in  dis- 
turbing a  judgment  in  favor  of  the  plaintiff,  did  we  not  conceive  that  it  vras  not 
consistent  with  the  rules  of  law  as  established  by  the  settled  jurisprudence  of 
the  State.     In  Myers  v.  Perry^  no  new  principle  was  advanced ;  on  the  con- 
trary, the  decision  was  made  in  conformity  with  what  we  considered  as  the 
rule  recognized  in  the  cases  cited,  which  were  determined  by  our  predeces- 
sors.    The  subject  was  afterwards  reviewed  by  us  in  the  case  of  Carlisle  v. 
Hollon,  ante  p.  48,  and  we  came  to  the  conclusion  that  the  rule  that,  in  cases  of 
collission,  where  there  was  fault  on  both  sides,  neither  could  recover,  was  not 
only  a  sound  rule  of  law,  but  most  expedient  and  salutary  in  its  operation  in  pro- 
ducing prudence  and  care  in  the  navigation  of  our  water  courses. 

In  the  present  case,  the  South  Western  was  comings  down  the  river  with  a 
full  head  of  steam,  aided  by  the  impetus  of  the  current ;  she  was  visible  from 
the  landing  of  Ihe  ferry  boat.  The  ferry  boat  was  bound  across  the  river. 
Common  prudence  appears  to  us  to  dictate  that  she  should  have  passed  under 
her  stern,  and  let  the  South  Western  pass  down.  For  a  ferry  boat  loaded 
with  passengers  her  courae  seems  fraught  with  danger,  and  entirely  unnecessary 
for  any  lawful  or  reasonable  purpose.  Nothing  can  be  more  censured  than  tliat 
a  steamer  should  bo  navigated  as  the  South  Western  was ;    but,  we  cannot 
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get  over  the  fact  of  the  fault  of  the  piaiotiffs*  boat  ia  contributiog  to  this  coUis- 
ioD,  and  cannot  sanction  the  judgment  awarding  him  damages. 

The  judgment  is,  therefore,  reversed,  and  judgment  rendered  for  the  defend- 
ants, with  costs. 
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Murphy 

V, 
BlAMOSD. 


Succession  of  Gray. 

Tboagh  a  bill  of  exceptioni  have  been  taken  to  tbe  exdoaion  of  testimony,  if  the  testimony  bo 
not  appended  to  tbo  bill  nor  brongbt  np  with  the  the  record,  and  the  bill  sets  forth  no  fact 
sworn  to  by  the  witness,  nor  sliows  in  what  respect  the  testimony  was  important,  the  ooart, 
being  unable  to  determine  if  the<testimony  was  material,  wiQ  not  remand  the  cause.    C.  P. 

488. 

APPEAL  from  the  Second  District  Court  of  Nerw  Orleans,  Canan,  J. 
Greiner  and  DurelU  for  the  appellant.  R>  HunU  contrft.  The  judg- 
ment of  the  court  was  pronounced  by 

King,  J.  The  curator  of  the  succession  af  James  Gray  caused  an  inventory 
of  certain  effects  to  be  made  as  belonging  to  the  succession  of  the  deceased. 
He  then  took  a  rule  in  which  lie  suggested  that  John  -Cfray  and  Edward  Gray, 
the  father  sand  brother  of  tbe  deceased,  claimed  an  interest  in  a  part  of  the 
property  thus  inventoried,  and  called  od  them  to  show  cause  why  the  whole 
property  should  not  be  sold,  and  the  proceeds  divided  between  them  and  the 
succession,  according  to  their  respective  rights.  John  Grayj  the  father,  dis- 
claimed any  interest  in  the  property  or  succession.  Edward  Gray  claimed  to 
be  the  owner  of  the  entire  property  inventoried,  and  opposed  the  sale.  His 
claim  was  sustained  by  the  district  judge,  and  the  curator  has  appealed. 

We  think  that  the  curator  has  failed  to  i^iow  that  any  port  of  the  property  in- 
ventoried belonged  to  the  deceased,  and  that  the  district  judge  did  not  err  in 
decreeing  it  to  Edward  Chray.  The  property  was  not  in  possession  of  James 
Gray  at  the  time  of  his  death,  but  in  that  of  Edward  Chray.  The  question 
presented  is  exclusively  one  of  fact,  depending  upon  the  weight  of  evidence, 
which  we  think  greatly  preponderates  in  favor  of  the  appellee. 

Our  attention  has  been  called  to  a  bill  of  exceptions,  taken  by  the  curator  on 
the  trial  of  the  cause.  It  appears  that  a  witness  was  sworn,  who,  during  the 
early  part  of  his  examination,  stated  that  he  was  a  creditor  of  the  succession. 
This  disclosure  was  known  to  the  counsel  for  the  defendant  in  the  rule,  who 
permitted  the  examination  to  proceed  without  objection.  At  the  close  of  the 
examination  the  fact  was  repeated  by  the  witness,  whereupon  the  counsel  for 
the  defendant  objected  to  his  testimony  on  the  ground  of  interest ;  and,  on  his 
motion,  it  was  etricken  out  by  the  judge. 

We  are  urged  to  remand  the  cause  for  the  purpose  of  enabling  the  curator 
to  avail  himself  of  this  evidence.  The  testimony  of  the  witness,  though  re- 
duced to  writing  by  the  clerk,  was  not  appended  to  the  bill  of  exceptions,  and 
has  not  been  brought  up  with  the  record.  The  bill  of  exceptions  sets  forth  no 
fact  sworn  to  by  the  witness,  nor  does  it  inform  us  in  what  respect  the  testimo- 
ny was  important.  We  are  thus  left  without  the  means  of  determining  wheth- 
er the  evidence  be  material,  and  such  as  should  have  influenced  the  decision  of 
the  cause,  and  are  unable  to  afford  the  relief  asked  for.  6  La.  471.  3  La. 
'^*08.     C.  P.  art.  488.  Judgment  affirmed. 
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Davis  v.  Glenn- 

Where  a  bniding'Contract  stijpul&tea  that  the  bnilding  shall  be  completed  and  delivered  by 
a  certain  time,  nnder  a  fixed  penalty"  per  month  for  each  house,"  the  builder  mast  be 
put  in  default  to  entitle  the  other  party  to  recover  the  penalty.    C.  C.  2122. 

Where  a  payment  in  kind  is  made,  of  «1aves  estimated  at  a  certain  sum,  on  account  of  a  debt 
due  by  contract,  and  the  slaves  are  reclaimed  as  an  over-payment,  the  party  to  whom 
they  were  delivered  will  be  liable  merely  for  interest  from  the  demand  for  restoration,  and 
not  for  the  value  of  the  hire  of  the  slaves. 

APPEAL  from  the  Fifth  District  Court  of  New  OrleaDS,  Buchanan ^  J. 
M.  M,  Robinson^  for  the  appellaDt,  argued  that  the  judgment  below  was 
erroneous  on  various  questions  of  fact,  and  in  condemning  the  plaintiff  to  pay 
the  costs  of  the  suit  below,  the  judgment  beif)|s  in  his  favor  for  a  large  portion 
of  his  claim.  **  In  every  case  the  costs  shall  be  paid  by  the  party  ca«f."  C. 
P.  549.  In  the  case  of  Walsh  v.  Collins^  11  Mart.  676,  Mathews,  J.,  in  pro- 
nouncing the  opinion  of  the  court,  says:  *'  The  suit  being  for  the  whole  tract 
of  land,  and  the  plaintiff  having  recovered  one-half^  full  costs  ought  to  have 
been  adjudged  to  him."  It  had  been  contended  that  the  plaintiff  in  that  case 
could  not  recover  costs,  because  he  had  failed  in  part  of  his  claim.  The  deci- 
sion is  conclusive  as  to  the  fallacy  of  the  idea  which  has  micded  the  judge  of 
the  lower  court  in  this  case. 

Canklin^  for  the  defendant,  contended  that  he  was  released^  by  the  subse- 
quent agreement  for  extra  work,  from  the  obligation  to  deliver  the  houses  at  the 
time  originally  stipujated. 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  litigation  grows  out  of  a  building  contract.  The  plaintiff 
asks  to  recover  back  alleged  over-payments,  and  also  damages  for  the  alleged 
defective  character  of  the  work,  and  a  forfeiture,  at  the  rate  of  $50  per  month, 
for  each  house,  pursuant  to  contract,  for  delay  in  their  completion.  It  was 
alleged  by  the  petitioner  that  a  portion  of  his  payment  had  been  made  by  de- 
livering two  slaves  at  the  times  and  rate  stipulated  in  the  contract,  and  he  asked 
the  restoration  of  the  slaves,  with  wages  from  the  dates  of  their  deHvery.  The 
defendant  pleaded  the  general  denial,  and  set  up  claims  in  reconvention.  Af- 
ter a  careful  consideration  of  the  cause,  which  involves  mainly  questions  of  fact, 
and  presents  much  contradictory  evidence,  the  district  judge  stated  in  detail 
the  account  between  the  parties.  He  allowed  the  defendant  credit,  according 
to  the  stipulations  of  the  original  and  amended  contract  for  the  buildings,  and 
also  some  items  of  extra  work  not  specified  in  the  contract.  He  allowed  the 
plaintiff  credits  for  the  payments  made  by  him,  and  other  items,  among  which 
is  an  allowance  of  $600,  as  a  penalty  under  the  original  contract  for  the  delay 
in  completing  the  buildings.  The  result  of  his  opinion  was  that  the  plaintiff 
should  pay  the  defendant  $265  16,  and  should  also  pay  the  costs  of  suit;  and 
that  the  slaves  should  be  restored  to  the  plaintiff.  As  the  slaves  had  been  es- 
timated in  the  contract,  and  were  given  in  payment  at  a  value  of  $1,300,  the 
result  of  this  judgment  waste  recognize  the  plaintiff  as  having  made  an  over- 
payment to  the  extent  of  $1034  84.  From  this  judgment  the  plaintiff  appeal- 
ed ;  and  the  defendant  has  asked  that  the  judgment  be  amended  in  his  favor, 
by  relieving  him  from  the  charge  of  $600. 

If  the  appellee  had  filed  an  answer  seasonably,  as  required  by  the  890th  arti- 
cle of  the  Code  of  Practice,  we  should  have  declared  the  judgment  erroneous 
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in  that  particular.  Under  the  original  contract  it  was  stipulated  that  one  of  Davis 
the  buildings  was  to  be  finished' in  the  ensuing  January  and  the  other  in  the  en-  glknn. 
suing  March,  under  a  penalty  of  $50  per  month,  for  each  house.  But  subse- 
quently an  agreement  was  made  by  which  the  plan  of  the  buildings  was  changed 
by  the  addition  of  an  attic  to  each  house,  and  by  other  work,  for  which  an  ad- 
ditional price  was  stipulated.  This  second  contract  contained  no  stipulation  for 
a  time  at  which  the  work  should  be  completed  ;  and  it  would  be  unreasonable, 
in  the  silence  of  the  parties,  to  extend  the  penalty  to  the  new  contract,  and  con- 
sider it  as  still  contemplated,  though  new  work  was  added  which  would  mate- 
rially increase  the  time  necessary  for  performance.  Moreover,  there  is  no 
evidence  that  the  defendant  was  put  in  default. 

By  article  3122  of  our  Code  it  is  declared  that,  **  whether  the  principal 
obligation  contain  or  do  not  contain  a  term  in  which  it  is  to  be  fulfilled,  the  pen- 
alty is  forfeited  only  when  he  who  has  obligated  himself  either  to  deliver,  to 
take,  or  to  do,  is  in  delay"  (est  en  demeure).  As  long  as  the  obligee  does  not 
demand  the  execution  of  the  contract,  the  law  supposes  that  it  is  because  the 
non-performance  does  him  no  injury.  Hence,  without  a  putting  in  default, 
damages  are  not  due;  nor,  by  consequence,  the  stipulated  penalty,  which  is 
intended  as  a  compensatien  for  damages.  In  the  roman  law  it  seems  that  the 
penalty  was  incurred  by  the  expiration  of  the  term,  according- to  the  maxim. 
Dies  interpellat  pro  komine  ;  bnt  in  France,  under  the  Napoleon  Code,  which 
we  have  copied^  the  principle  was  followed  which  controls  the  right  to  damages, 
except  in  a  limited  class  of  cases,  and  makes  the  putting  in  default  a  prerequi- 
site. Hence  the  expiration  of  the  term  does  not  render  the  penal  clause 
executory,  unless  it  has  been  stipulated  that  the  obligor  should  be  in  default  by 
the  mere  expiration  of  the  term.  See  Civil  Code,  ai'ts.  1927,  1905.  Napo- 
leon Code,  arts.  1230,  1146.  Rogrou,  1230.  Merlin,  verbo  Peine  Contractu- 
elle,  §  3. 

The  plaintiff  and  appellant  has  presented  various  items,  which  he  contends 
were  improperly  rejected  JA  the  court  below.  Among  them  are  some  small 
items  amounting  to  $139,  being,  as  he  contends,  over  allowances  made  by  the 
judge  of  the  court  below  in  estimating  extra  work.  There  is  also  an  item  for 
$680,  for  hire  of  slaves  from  the  date  of  their  delivery;  and  x>ne  of  $800  claimed 
as  damages  for  the  alleged  inferiority  of  the  building  to  the  standard  contem- 
plated by  the  contract.  The  appellant  also  contends  that  he  was  improperly 
charged  with  costs. 

The  item  for  hire  was  properly  rejected.  The  slaves  were  estimated  by 
the  contract  at  a  certain  sum,  for  which  they  were  to  be  given  in  part  payment 
of  the  price  of  the  work.  If  there  had  been  no  stipulation  for  paying  $1,300 
in  that  mode,  and  $1,300  had  been  paid  in  cash,  the  liability  would  have  been 
for  the  return  of  so  much  in  case  of  over-payment  and  interest  merely ;  and 
such  interest,  in  the  most  favorable  view  to  the  plaintiff,  would  only  have  been 
recoverable  from  the  demand  of  restoration.  We  see  no  rBason  for  applying 
a  different  rule  because  a  payment  in  kind,  of  property  estimated  at  a  specific 
sum,  was  substituted  foyr  a  payment  in  money,  in  partial  satisfaction  of  the  entire 
price  of  the  work.  Besides,  these  slaves  were  delivered  at  an  early  period  of 
the  work;  much  larger  payments  were  subsequently  made,  and  we  do  not  under- 
stand how  the  plaintiff  has  a  right  to  fix  the  over-payment  upon  the  slaves,  an 
earlier  item  of  payment. 

As  regards  the  remaining  item  of  $600,  the  evidence  is  quite  contradictory; 
and,  even  if  we  felt  authorized  to  disturb  the  judgment  of  the  court  below« 
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V. 

Gleks. 


I^Avis        which  rejected  this  claim  in  toto,  we  certainly  could  not  allow  the  claim  to  the 
full  extent. 

Considering  that,  under  the  judgment  as  it  stands,  the  plaintiff  has  the  benefit 
of  an  erroneous  allowance  of  $600 ;  and  that  if,  on  the  other  hand,  there  be 
errors  against  him,  it  is  not  dear  under  the  evidence  that  they  amount,  with 
the  addition  of  the  costs  erroneously  charged,  to  a  sam  equal  to  $600,  we  think 
the  equity  of  the  case  will  be  best  met  by  affirming  the  judgment.  Although 
the  appellee  by  the  failure  to  file  his  answer  seasonably,  lost  the  right  to  attack 
the  judgment  for  the  purpose  of  changing  it  in  his  favor,  he  has  a  right  to  avail 
himself  of  the  error  made  to  his  detriment  by  the  court  below  as  a  protection 
against  a  change  asked  by  the  appellant.  Judgment  affirmed. 


■■  -^~  *-     .f^^ 


JOHNSOJM    V.   FORSTALL    et    ol. 

Where  a  final  judgment  has  been  rendered  against  a  plaintiff,  in  an  action  on  a  bill  of  ex- 
«basge,  on  a  plea  of  prescription ,  the  judgment  will  be  oondosive  against  him  in  a 
subsequent  action  on  an  account  current,  the  balance  in  which  results  from  the  non- 
payment of  the  bill.  The  cause  of  action  being  the  same  in  both  suits,  plaintiff  cannot, 
by  merely  changing  the  form  of  his  pleadings,  avoid  the  consequences  of  the  first 
judgment. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanaftj  J. 
Perin  and  KeUogy  for  the  appellant.     Conklin  and  McCarty,  for  the  de- 
fendants.    The  judgment  of  the  court  was  pronounced  by 

King,  J.  The  plaintiff  instituted  a  suit,  in  1844,  against  the  defendants,  on 
two  bills  of  exchange,  drawn  upon  and  accepted  by  the  latter,  and  protested  for 
non-payment.  The  prescription  of  five  years  was  pleaded  to  that  action.  The 
exception  was  sustained,  and  a  final  judgment  rendered  against  the  plaintiff^. 
Subsequently  the  plaintiff  instituted  the  present  suit  oa  an  account  current, 
into 'which  the  two  bills  of  exchange  are  carried.  The  balance  which  appears 
by  the  account  to  be  due,  is  claimed.  That  balance  results  from  the  non- 
payment of  the  two  bills  in  question,  and  such  is  the  averment  in  the  petition. 
To  this  suit  the  plea  of  res  judicata  was  opposed ;  the  plea  was  sustained,  and 
the  plaintiff  has  appealed.  He  contends  that  the  cause  of  action  in  the  two 
suits  is  not  the  same,  the  one  being  founded  on  an  open  account  and  the  other 
on  bills.  The  debt  alleged  to  be  due  by  the  defendants  is  the  foundation  of  the 
plaintiff's  claim.  The  bills  in  the  one  suit,  and  the  account  alleged  to  have  been 
acknowledged  in  the  other,  are  only  the  evidence  of  the  debt.  The  indebted- 
ness alleged  in  both  results  from  the  non-payment  of  the  accepted  bills.  The 
cause  of  action  in  both  is  clearly  identical.  The  plaintiff,  after  having  suffered 
a  definitive  judgment  to  be  rendered  against  him  in  the  first  suit,  rejecting  his 
demand  as  extinguished  by  prescription,  cannot  now,  by  merely  changing  the 
form  of  his  pleadings,  avoid  the  consequences  of  the  first  judgment,  which  has 
not  been  reversed  or  annulled,  and  still  stands  in  full  force  against  him. 

Judgment  affirmed. 
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Goodhue  et  al.  !?•  McClarty. 

Where  goods  lire  consigned  to  a  factor  with  instractions  as  to  the  payment  of  the  proceeds, 
the  acceptance  of  the  consignment  is  an  acceptance  of  Aie  inatractioDS,  and  an  implied 
promise  to  obey  them ;  and,  ander  such  circamstances,  no  privilege  will  attach  to  the 
property,  in  favor  of  the  factor,  under  art.  3214  of  the  Civil  Code,  and  the  stat  of  17  Febru- 
ary, 1841  for  any  general  balance  due  to  him.  To  apply  the  property  to  the  payment  of  the 
factor's  debt,  would  be  inconsistent  with  the  implied  promise,  and  the  just  expectation 
of  the  consignor.  But  when  the  instructions  further  directed  that  he  shoul^i  retain  out  of 
the  proceeds  of  the  consignment  a  sum  to  be  placed  to  the  credit  of  the  consignor,  and  the 
amount  of  certain  chaises,  he  will  be  entitled  to  retain  that  sum  and  the  amount  oi  the 
charges  out  of  the  proceeds,  in  preference  to  any  attaching  creditor  of  the  consignor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawdrihge^  J. 
Bradford^  for  the  appellants.     MoUy  for  the  defendant  and  garnishees. 
The  opinion  of  the  court  was  pronounced  by 

Slidell,  J.  This  case  was  recently  before  us  upon  the  controversy  between 
the  plaintiffs,  as  attaching  creditors,  and  GiUiatt  Sf  Co,y  interveners.  Ante  p.  56. 
Upon  the  present  appeal  we  have  to  consider  the  conflicting  clainas  of  the  plain- 
tiffs and  the  garnishees,  Hewitt^  Heran  Sf  Co.  As  we  said,  at  the  former  hearing, 
the  tobacco,  attached  in  New  Orleans  in  the  hands  of  Hewitty  Heran  Sf  Co,,  had 
been  shipped  by  McClarty  in  Kentucky,  to  their  consignment,  and  with  instruc- 
tions to  them,  in  the  letter  enclosing  the  biU  of  lading,  to  forward  the  tobacco  to 
GiUiatt  8f  Co.  of  Liverpool,  and  to  send  the  ship's  bill  of  lading  to  Maitland 
4*  Co.  of  New  York,  McClarty^  s  agents  there,  upon  whom  the  letter  of  instruc- 
tions authorized  H.  H.  Sf  Co.  to  draw  for  the  expenses  in  New  Orleans,  and  for 
a  further  sum  of  $300,  to  be  placed  to  the  credit  of  McClarty ,  on  account. 
These  drafts  he  informed  them  would  be  provided  for  out  of  McClarty^s  sterling 
exchange,  sold  by  Maitland  4*  ^^-  Pending  the  litigation,  the  tobacco  was 
ordered  to  be  sold  by  H.  H.  4r  Co*  &t  private  sale,  the  proceeds  to  remain  sub- 
juct  to  the  further  order  of  the  court.  They  rendered  an  account  of  sales,  to 
the  court,  from  which  it  appeared  that,  after  deducting  charges  for  freight  from 
Kentucky,  inspection,  drayage,  commissions  on  sales,  dec,  there  remained  in  the 
hands  of  H.  H.  Sf  Co.,  nett  proceeds,  $1,5S4  97. 

After  the  case  between  plaintiffs  and  interveners  was  decided  by  this  court, 
the  plaintiffs  took  a  rule  on  H.  H.  4r  Co.  to  show  cause  why  the  plaintiffs  should 
not  receive  this  sum  of  $1,584  97.  This  rule  the  garnishees  defended,  on  the 
ground  that  they  were  creditors  of  McClany,  and,  as  consignees,  had  a  privi- 
lege on  the  property  consigned,  and  its  proceeds  in  their  hands.  They  also 
contended  that,  if  they  had  not  a  right  to  retain  the  entire  sum,  they  were  at 
least  entitled  to  retain  the  sum  of  $300,  for  which  they  had  been  authorized, 
by  the  consignor's  letter  of  advice,  to  draw  upon  Maitland  S^  Co. 

The  question  then  is  whether,  under  the  circumstances  of  this  case,  the  pri- 
vilege accorded  by  article  3214  of  the  Code,  and  the  act  of  1841,  to  consignees, 
or  commission  agents,  can  be  claimed  by  the  garnishees.  By  that  article  **  every 
consignee  or  commission  agent  who  has  made  advances  on  goods  consigned  to 
him,  or  placed  in  his  hands,  to  be  sold  for  account  of  the  consignor,  has  a  privi- 
lege for  the  amount  of  those  advances,  with  interest  and  charges  on  the  value  of 
the  goods,  if  they  are  at  his  disposal  in  his  stores  or  in  a  public  warehouse,  6cc.'* 
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Goodhue      By  the  act  of  1841,  the  Code  was  ao  amended,  **  that  every  consignee,  comniis- 

McClartt.    ^'^°  agent,  or  factor,  shall  have  privilege,  preferred  to  any  attaching  creditor, 

on  the  goods  consigned  to  him,  for  any  balance  doe  to  him,  whether  specially 

advanced  on  said  goods  or  not,  provided  they  have  been  received  by  him."    By 

this  statute  the  privilege  was  enlarged  beyond  special  advances,  and  extended  to 

a  general  balance. 

For  the  proper  solution  of  this  question,  it  is  necessary  briefly  to  consider 
what  were  the  rights  of  HeiciiU  Heran  S^'Co.  prior  to  the  levy  of  the  attachment. 
They  had  received  this  merchandize  under  express  instructions  to  forward  it  to 
GilliaU  4*  Co.  Those  instructions  having  accompanied  the  Consignment,  the 
acceptance  of  the  consignment  was  an  acceptance  of  the  instructions,  and  an 
implied  promise  to  obey  them.  But  to  have  applied  the  property  to  the  pay- 
ment of  McCarly^s  debt  to  them,  would  have  been  utterly  inconsistent  with  the 
fulfilment  of  such  implied  promise  and  the  just  expectation  of  the  consignor. 
An  attempt  to  do  so  would  in  fact  have  been  a  fraud  upon  the  consignor.  Hence 
it  seems  clear  that  upon  the  receipt  of  this  property  by  Hewitt,  Heran  4'  Co-%  a 
))rivilege  did  not  attach  in  their  favor  for  the  general  balance  due  to  them  as  the 
shippers. 

This  view  is  fully  sustained  by  the  principles  of  the  english  mercantile  law 
in  the  analogous  case  of  lien.  By  this  law  the  general  role  is  indisputable  that, 
a  factor  has  a  lien  on  the  goods  of  his  principal  for  his  general  balance.  But  it 
is  equally  well  settled  that  no  right  of  lien  can  arise  where,  from  the  nature  of 
the  contract  between  the  parties,  it  would  be  inconsistent  with  the  express 
terms  or  the  clear  intent  of  the  contract.  In  Snaith  v.  BurriJge,  4  Taunton, 
684,  it  appears  that,  a  consignment  of  goods  had  been  made  for  the  express 
purpose  of  their  being  delivered  by  the  consignee  into  the  government  stores: 
it  was  held  that,  the  possession  of  the  goods  gave  the  consignee  no  right  of  lien, 
because,  having  accepted  the  consigement  for  a  particular  purpose,  he  could  not, 
legally,  divert  it  to  any  other.  **  If,"  says  Mr.  Story,  in  his  treatise  on  Agency, 
"  the  goods  are  deposited  in  the  possession  of  the  party  for  a  particular  purpose 
inconsistent  with  the  notion  of  a  lien,  as  to  hold  tbem  or  their  proceeds  sub- 
ject to  the  order  of  a  third  person,  or  to  have  them  transported  to  another  place, 
or  to  have  them  delivered  to  another  person,  no  lien  would  attach."  §  362.  See 
also  Walker  v.  Birch,  6  T.  R.  259. 

Up  to  the  moment,  then,  of  the  levy  of  the  plaintiffs'  attachment  no  privilege 
existed  in  favor  of  Hewitt,  Heran  if  Co,  Such  a  pretension  would  have  been  a 
fraud  upon  McClarty,  So  far  were  they  from  contemplating  it  that,  Heran^  in 
his  testimony,  declares  they  would  have  complied  with  the  instructions  and 
forwarded  the  property  to  Gillialt  Sf  Co.,  if  it  had  not  been  attached.  How  is 
their  position  changed  by  the  levy  of  the  attachment?  Could  it  bring  into  ex- 
istence a  privilege  which  had  no  existence  before  ? 

The  argument  is  that,  the  creditor  of  McClarty,  by  exercising  his  right,  has 
arrested  the  transmission  of  the  property,  and  thus  frustrated  the  purpose  of 
the  consignment,  and  that  the  case  stands  as  though  McClarty  himself  had 
countermanded  the  shipment:  that  the  plaintifTs  are  the  *' ayants  cause  "  of  the 
debtor,  and  cannot  be  in  a  better  condition  than  him. 

But  this  proposition  will  not  bear  the  test  of  a  strict  analysis.  In  a  certain 
sense  the  seizing  creditor  represents  the  rights  of  his  debtor.  But  their  positions 
are  far  from  identical.  The  creditor  may  acquire  in  the  thing  seized  an  interest 
which  the  debtor  himself  could  not  have  enjoyed,  by  reason  of  equities  existing 
between  him  and  others,  which  could  not  reach  the  creditor.     Tlius  a  creditor 
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of  the  vendor  of  goods  paid  for  by  the  vendee  brit  not  delivered,  may  attach  the      Goodbub 
goods,  although,  as  between  the  vendor  and  vendee  the  property  had  passed  and    McClaktt. 
the  vendor  could  not  dispute  the  vendee's  title.    So  asecond  band  fide  purchaser, 
by  recorded  title,  of  land  already  sold  to  another  by  an  unrecorded  deed,  takes 
a  good  title,  although,  as  between  the  first  purchaser  and  the  seller,  the  title  of 
the  latter  was  gone. 

The  attaching  creditor,  armed  with  the  power  of  the  law,  has  diverted  the 
property  from  its  intended  appropriation ;  but  we  cannot  infer  from  this  com- 
pulsory change  of  its  destioation  that  the  debtor,  who  consigned  the  property 
with  the  clear  intention  that  the  consignee  should  not  employ  it  to  pay  himself, 
has  consented  to  release  the  consigoee  from  his  implied  engagement.  Non 
constat  that  McClarty  desired  that  Hewitt^  Heran  8f  Co.  should  be  paid  in  pre- 
ference to  other  creditors.  Were  we  permitted  to  presume  what  his  wishes 
would  have  been,  if  he  had  anticipated  a  contingency  which  would  defeat  the 
transmission  of  the  property  to  GiUialt  4*  Co,,  we  should  be  bound  to  presume 
that  he  would  have  desired,  what  the  law  contemplates  as  the  general  rule,  an 
equal  distribution  of  the  property  among  his  creditors. 

After  the  levy,  McClarty  was  deprived  of  all  control.  We  have  said  that  up 
to  the  moment  of  the  attachment  HI  H,  8f  Co,  had  00  privilege.  But  the 
attaching  creditors  acquired  one  by  their  seizure.  To  disturb  the  phintifTs' 
privilege  we  must  not  only  recognize  a  dormant  and  contingent  right  of  pritilege, 
as  having  existed  in  favor  of  Hewitt^  Heran  Sf  Co.^  bolj,  when  it  is  called  iato  life 
by  the  adverse  seizure,  it  is  to  be  declared  retroactive  so  as  to  take  rank  before 
the  attaching  creditor.  Thus  a  legal  fiction,  for  which  we  find  no  precedent  in 
our  jurisprudence,  would  be  brought  into  collision  with  the  express  enactment 
of  our  Code,  which  declares  that  a  **  privilege  can  be  claimed  only  for  those 
debts  to  which  it  is  expressly  granted  ;  *'  in  other  words,  that  it  is  stricti  juris. 

But,  while  we  are  of  opinion  that  Hetnlt,  Heran  Sf  Co.  have  no  right  to  apply 
the  entire  fund  to  the  payment  of  McClarty*$  indebtedness  to  them,  it  is  not  so 
with  regard  to  a  portion  of  it.  While  it  was  an  implied  condition  of  the  con- 
signment that  they  should  not  take  the  whole  property  to  pay  themselves,  it  was 
the  express  agreement  that  they  should  receive  $300.  besides  the  New  Orleans 
charges.  The  property  went  into  their  possession  under  that  agreement,  and 
a  right  to  that  extent  had  vested  in  them  before  the  plaintififs*  attachment. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  sum  of  $1,284  97  deposited  in  court,  be  delivered  to  the  plaintiffs, 
after  first  deducting  therefrom  the  costs  of  suit  against  the  defendant ;  and  that 
the  costs  of  the  rule  taken  by  the  plaintifis  upon  the  garnishees,  and  of  this  ap- 
peal,  be  paid  by  the  said  garnishees. 


Yale,  Syndic  v»  Nolan. 
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Where  a  creditor,  who  had  wrongfiilly  obtained  certain  merchandize  fit>m  the  ibop  of  his 
debtor,  on  the  eve  of  his  ceuion,  in  satisfaction  of  his  daim,  bas  a  judgment  rendered 
against  him  in  an  action  by  tbe  syndic  for  tbe  valae  of  the  merchandize,  he  cannot  plead  in 
compensation  of  the  judgment  the  debt,  evidenced  by  a  note,  dae  from  tbe  iniolvent  to 
him.  Hi«  only  right  is  to  a  proportional  share  of  the  fund?  of  tho  insolvent  when  Ui»' 
tributed. 
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Yale  A  PPEAL  from  the  Third  District  Court  of  New  Orieaiw,  Kamedyt  J. 

NoLAR.       -A     EmersoiL,  for  the  pluntiff.     Redmond,  for  the  appellaot.    The  jodgmeat 
of  the  eewt  ww  prooounced  by 

King,  J.  Oar  oondmioD  npon  the  merits  renders  it  noaoiossiiy  to  oooflider 
the  motioD  to  cUsmisB  this  appeel. 

The  pluDtiff,  in  his  capacity  of  syndic,  obtained  a  judgment  against  the  de- 
fondant  for  the  valoe  of  ^  qnanti^  of  merchandize,  which  the  latter  wrongfaUy 
obtained  from  the  store  of  ^igneguy,  on  the  oto  of  Pigneguy^s  surrender. 
The  judgment  was  affirmed  by  this  court.  [This  case  is  not  reported,  having 
turned  on  questions  ef  foct.  R.]  After  its  return  to  the  lower  court,  a  rule  was 
taken  on  the  syndic,  to  show  cause  why  a  note  held  by  NoUm*  should  not  be 
compensated  against  the  judgment.  The  rule  was  discharged,  and  Nolan,  has 
appealed.       •• 

Ttie  district  judge  did  not,  in  our  opinion,  err.  'fhe  wrongful  act  of  Molan 
in  obtaining  possession  of  goods,  which  were  the  common  pledge  of  the  insol- 
vent's creditors,  and  which  he  was  required  to  restore  to  the  syndic,  did  not 
establish  the  relation  of  mutual  indebteness  from  which  compensation  resuHs. 
To  sanction  Nolan^s  present  claim,  would  be  to  permit  him  indirectly  to 
seture  an  unjust  preference  over  other  creditors.  His  only  right  is  to  his 
rateable  distribution  of  the  funds  of  the  insolvent. 

Judgment  affirmed. 


Ward  ct  al.  r.   The  Aguicultural   Bank  of  Mississippi. 


Where  it  appesrg  by  any  evidence  that  property  has  been  appnpnafeed  by  Jadieiai 
aathority  for  the  aadtfaction  of  a  foreign  jodgment,  the  judgment  coald  not  ha^e  beoi 

before  the  atat  1  Jvne,  1^46,  widioat  ahowing  what 
the  property;  it  being   impoanble  to  aay,  without  aach 
doe  on  the  jndgmaiL 


•  ***•    «.H;pQdered  executory  here,  even  h 
*  «  .  y:*jr  diaifoaithyi  had  been  made  of  tiie 

**^  \  %    ^^Jvl^epue,  what  amount,  if  any,  ia 


i4.«       A  PPS^L  from  the  Fifth  District  Court  of  New  Orieans,  Buchanan.  J.    El- 
'  "^  *J\-  f^ort  and  IF.  W»  King,  for  the  appellants.    L.  Petne,  for  the  garnishee- 
The  judgment  of  the  court  was  pronounced  by 

'  •.*£fySTis,  C.  J.f  In  November,  1842,  the  plaintiffii obtained  judgment  in  the 
State  of  Mississippi,  against  the  Agricultural  Bank  of  Mississippi,  a  corporation 
oBtablished  in  that  State ;  and,  on  the  21st  of  January,  1846,  executoiy  processs 
was  awarded  by  the  court  of  the  late  First  Judicial  District,  and  Samn€l  Nichdsm, 
of  New  Orleans,  was  made  garnishee.  He  answered  the  interrogatories  pro- 
pounded to  him ;  his  answers  were  traversed  by  the  phuntifls ;  and  the  grounds 
are  distinctly  set  forth  in  the  traverse,  by  which  the  gambfaee  is  sought  to  be 
made  liable  for  the  whole  amount  of  the  judgment.  The  court  below  ronder- 
ed  judgment  on  the  traverse  in  fsTor  of  the  garnishee,  and  the  plaintiffs  have 
appealed. 
It  appears  by  the  answers  of  the  garnishee  that,  at  a  sherifi  's  sale  made  on  an 


*ThJ8  note  waa  the  evidence  of  the  debt,  which  Nolan  attempted  to  satkfy  by  taking 
the  merchandize  on  the  eve  of  Pignfgutfs  cession.  R. 

■•Slipell,  J.,  did  not  hit.  having  been  of  coiui'?^! 
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execution  issued  on  a  judgment  rendered  by  the  late  Commercial  Court  of       Ward 
New  Orleans,  in  the  suit  of  William  and  James  Brcwwi  v.  Tke  AgriaiUural  agricultural 
Bank,  in  which  suit  Nicholson  had  been  made  a  garnishee,  he  purchased  certain        Bank. 
notes,  which  had  originally  belonged  to  the  bank,    on  account  of  the  Messrs* 
Brown^  whose  agent  and  partner  he  was.     These  notes  were  at  the  time  in  his 
possession,  and  had  been  recei?ed  by  the  agent  of  the  Messrs.  Brovm  in  pledge 
from  the  bank,   and  were  sent  to  New  Orleans  for  the  purpose  of  being  attach- 
ed, in  order  that  they  might  be  bought  in  on  their  account,  and  thus  a  portion  of 
their  debt  from  the  bank  be  realized.     The  sheriff  *s  sale  and  the  whole  pro- 
ceedings, are  charged  in  the  traverse  as  having  been  collusive  and  fraudulent,  and 
the  pledge  set  up  by  the  Messrs.  Brovm  as  being  null  and  void.     It  was  ex. 
cepted  to  the  traverse,  on  t>ehalf  of  the  garnishee,  that  the  matters  and  things 
stated  therein  could  only  be  aUeged  and  put  at  issue  in  a  direct  action. 

The  case  has  been  very  fully  argued  on  its  merits,  but  there  is  an  objection  to 
the  mode  of  proceeding  adopted  by  the  plaintiffs  which  results  from  the  ev. 
ideoce  adduced,  which  must  first  be  examined. 

The  plaintiffs,  residing  in  New  York,  obtained  their  judgment  in  the  State  of 
Mississippi.  It  was  rendered  executory  in  this  Stale,  under  an  article  in  the 
Code  of  Practice  which  has  been  since  repealed.  Scott  v.  Duke,  ante 
p.  253.  As  the  process  was  issued  and  executed  previous  to  the  repeal, 
let  us  consider  what  rights  the  plaintiffs  acquired  tinder  it.  The  condition  in 
which  this  judgment  stands  in  the  State  of  Mississippi,  will  be  best  explained 
by  the  testimony  of  the  trustee  of  the  bank.  He  says :  "  Ward  4*  Co*  have 
received  portions  on  account  of  their  daim ;  they  hold  a  judgment  in  Adams 
county,  Mississippi,  and  they  sell  checks  on  the  sheriff  to  debtors  of  the  bank, 
which  are  received  by  the  sheriff  and  credited  on  their  judgment.  Ward  4* 
Co.  held  the  assets  to  the  amount  of  ^00,000,  set  aside  by  the  Chancery  Court 
of  Mississippi,  for  the  payment  of  the  judgment ;  thinks  Ward  S^  Co.  refused 
to  take  Agricultural  Bank  money  from  the  debtors  of  the  bank  for  their  claim, 
and  there  is  a  suit  in  Chancery  still  pending  on  the  question." 

It  is  insisted  that  these  assets  will  be  unavailable  to  the  plaintifis  4n  cod8< 
quence  of  the  right  which  the  debtors  have,  and  insist  on,  of  y»vii 
depreciated  notes  of  the  bank,  and  that  their  only  reeonrce  for  the  ^i^<^Jy^^^B&Br 
of  their  judgment,  depends  on  the  result  of  this  suit.     Conceding  AatVe  col- 
lection of  their  debt  in  Mississippi  will  be  embarrassed,  and  that  the  'W'l^tf>C^4|fi'^HMm 
proceedings  there  is  doubtful,  yet  the  proceedings  are  judicial  andfiiNRuTOir^ '  |n 

and  conducted  by  the  plaintiffs  themselves,  and  the  court  can  only  loik  ^^^W%^)|kf  . 
legal  effect  on  the  process  under  which   they  seek  to  make  the*\ariM^  * 
liable. 

In  the  case  of  The  Bank  of  Tennessee  v.  McKee,  2  An.  461,  we  held  that, 
where  it  appeared  by  the  transcript  that,  a  fieri  facias  had  been  issued  on  a 
judgment  rendered  in  another  State,  and  had  been  levied  upon  property, 
without  showing  what  disposition  had  been  made  of  the  property,  the  judg- 
ment could  net  be  rendered  executory  in  this  State,  under  the  article  of  the 
Code  of  Practice  before  mentioned,  because  it  would  be  impossible  to  say,  on 
the  evidence,  what  amount,  if  any,  is  due  on  the  }ndgment.  5  Howard  Miss. 
It.  627.  7  Cowen  R.  13.  3  Rob.  103.  If.  by  any  evidence,  it  appears  that 
property  has  been  appropriated  under  judicial  authority  for  the  satisfaction  of 
a  judgment,  the  same  rule  obviously  applies,  and  it  would  be  an  abuse  of  jus- 
tice to  award  summarily  an  execution  ogainst  the  property  of  the  debtor  under 
that  stato  of  things. 
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Wabd  The  Messrs,  Brown  had  recenred  a  hrge  amoant  of  the  property  and  aaaetti 

AaaicutTviAL  of  the  bank  to  aecnre  their  debt,  and  the  plaintiflrB  debt  b  in  the  situation  atated. 

Ba*k.        fphe  contest  is  between  these  parties,  which  shall  be  paid  their  own  debt,  to 

the  exclnsion  of  all  other  creditors.     There  is  no  particnkr  equity  on  either 

side,  and  we  consider  that  the  law  is  clearly  with  the  garnishee. 

Considering  that  the  judgment  rendered  on  the  gamishoient  for  the  defend- 
ant, will  be  no  bar  to  a  direct  action  by  the  pbuntaffs,  on  the  matters  by  them 
charged,  it  is  ordered  that  the  same  be  affirmed,  with  coats. 


CoNRET»  Agent,  &c.  v.  Copland,  et  al. 

The  defeodftoti  in  the  actioo  are  the  only  pvtiet  who  cui  take  adTantmge  of  any  inaocura- 
cy  in  setting  forth  the  title  of  the  case  in  a^.  /a.  issned  under  the  judgment ;  and  their 
rights,  in  this  respect*  will  be  considered  as  waited,  where  they  snbseqaently  insist  on  m 
sale  under  the  seixara  and  appraisement. 

Where,  after  the  appraisement  of  property  seized  nnder  a  jE./a.,  it  isdisooTered  that  no 
adjudication  can  be  madeontfie  day  for  which  the  sale  is  advertized,  it  being  a  day  of 
public  rest,  and  the  sheriff  makes  a  second  seizure  of  the  property,  advertizing  it  anew, 
no  new  appraisement  can  be  made,  where  the  defendants  in  execution  insist  on  the  sale 
being  made  under  the  first  appraisement. 

APP£Ar4  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Schmidt,  for  the  plaintiff.  L.  Peirce,  for  the  defendantB.    H.  A.  Bvilaxd^ 
for  the  appelhint  Bach.    The  jadgment  of  the  conrt  was  pronounced  by 

Ki5a,  J.  Parkhill  pledged  a  number  of  shares  of  bank  stock,  to  secure  the 
payment  of  a  debt  doe  by  Copland  to  the  plaintiff.  The  debt  not  having  beea 
paid  at  its  maturity,  a  suit  was  instituted  against  the  defendauts,  in  which  a 
judgment  was  rendered  against  Copland  for  the  sum  due,  and  the  stock  pledged 
was  decreed  to  be  sold  in  satisfaction  of  the  demand.  A  fieri  facias  issued, 
under  which  the  sheriff  seised  the  stock  pledged,  and  inad?ertent]y  advertized 
the  sale  to  take  place  on  good  friday.  Two  days  previons  to  that  of  the  pro- 
posed sale  the  stock  was  appraised,  by  appraisers  appointed  by  the  partiea  re- 
sdectively,  at  820,000.  On  the  day  appointed  for  the  sale  it  was  discovered 
that  the  adjudication  eoold  not  be  legally  made,  the  day  being  one  of  rest.  It 
was  further  discovered  that  the  title  of  the  suit  was  incorrectly  set  forth  in  the 
writ,  as  ^^Peter  Convey,  Agent,  4^.  v.  Robert  Copland."  The  plaintiff's  attorney* 
thereupon;  called  on  the  clerk,  and  caused  the  writ  to  be  amended,  by  adding 
to  the  title  of  the  suit  the  name  of  Cfiarles  C.  Parkhill,  as  a  party  defendant. 
The  sheriff  conceived  it  to  be  his  duty,  in  consequence  of  this  amendment, 
to  recommence  his  proceedings.  He  accordingly  made  a  second  seizore 
of  the  same  property,  advertized  it  for  sale,  and  notified  the  parties  to  appoint 
appraisers.  The  pbiintiff  appointed  Bach  as  his  appraiser,  but  the  defendant 
declined  naming  one,  and  protested  against  a  reappraisement,  on  the  ground 
that  the  property  seized  had  already  been  legally  appraised.  The  sheriff  there- 
upon appointed  an  appraiser  for  the  defendants.  Bach  estimated  the  stock  at 
81,206;  the  appraiser  appointed  for  the  defendants  valued  it  at  820,000.  Be- 
ing unable  to  agree,  an  umpire  was  chosen,  who  estimated  it  813,920.  At  the 
sale  the  stock  was  adjudicated  ibr  89«325  to  Conrey,  for  the  account  of  JbA«  Af. 
Bach,  who  bad  previously  estimated  it  at  81,206.  The  defendants  thereupon 
took  11  rule  on  Bach,  the  plaintiff,  and  the  Rberifft  to  show  cause  why  the  adju* 
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dScation  should  not  be  eet  aside,  on  the  gronnd  that  the  second  appraisement 
was  illegal.    The  rule  was  made  absolute,  and  Bach  has  appealed. 

The  district  judge  did  not,  in  our  opinion«  err,  in  setting  the  adjudication 
aside. 

It  is  not  important  to  enquire  whether  the  omission  to  set  forth  the  title  of 
the  suit  with  absolute  accuracy  in  the  writ  was  a  material  defect,  or  whether 
the  writ  could  have  been  legally  amended  after  it  had  gone  into  the  hands  of  the 
sheriff,  and  had  been  partially  executed.  The  only  parties  before  us  who  could 
faaye  taken  advantage  of  the  alleged  defect  were  the  defendants,  and  they  not 
only  waived  the  informality,  if  it  be  one,  by  appointing  an  appraiser,  but  further 
gave  their  direct  assent  to  the  proceeding,  by  insisting  that  the  sale  should  be 
made  under  the  original  seizure  and  appraisement,  and  by  protesting  against  a 
reappraisement.  They  never  could  afterwards  have  been  heard  to  controvert 
the  regularity  of  proceedings,  to  which  they  had  thus  given  their  assent.  Un- 
der this  state  of  facts  the  second  seizure  and  appraisement  were  both  irregular; 
and  it  is  manifest  that  the  defendants  have  been  prejudiced  by  the  proceeding, 
as  it  led  to  an  adjudication  for  a  price  much  below  that  which  the  original 
appraisement  would  have  authorized.  Judgment  affirmed. 
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The  First  Municipality  op  New  Orleans  v.  The  Rector, 

&c.  op  Christ  Church. 

In  an  action  Sf  ainst  a  religioag  corporation,  service  of  citation  matt  be  made  on  the  preiident 
of  the  corporation  in  person, "  or  at  their  office,  if  they  hold  inch  in  permanence,  by  do* 
livery  to  some  of  their  agents." 

The*declarationof  a  sheriff  on  a  retam  on  a  citation  that  A.  is  agnnt  of  B..  is  not  proof  of 
the  fact ;  and  sach  a  retam,  unaccompanied  by  prool  aliunde^  will  not  aathorize  a  jadg* 
ment,  at  least  where  A.  is  not  designated  in  the  petition  as  sach  agent. 

A  case  will  not  be  remanded  for  farther  proceedings  where  there  is  an  utter  absence  of 
legal  service  of  eitation. 

Where  a  judgment  has  been  rendered  without  eitatiun,  the  party  aggrieved  is  not  restricted 
to  an  action  of  nullity,  hot  may  be  relieved  on  appeal.    C  P.  608, 609. 

APPEAL  from  the  Fifth  Dietrict  Court  of  New  OrleaoB,   Buchanan,  J. 
Preaux,  for  the  plaiutifTs.    Bradford  and  L.  C.  Duncan,  for  the  appel- 
lautB.    The  judgment  of  the  court  was  prouounced  by 

Slide  LI.,  J.  A  judgment  in  this  case  was  rendered  against  both  defendants 
and  confirmed,  and  thej  have  appealed.  Both  appellants  contend  that  they 
were  not  cited.  The  citation  addressed  to  the  corporation  of  Christ  Church 
was  returned  as  follows  :  *^Ser?ed  copies  of  petition  and  citation  on  defendants, 
through  John  Nicholson,  Esq.,  in  person."  This  was  a  religious  corporation, 
and  by  its  charter  the  rector  was  declared  its  president.  In  suits  against  reli' 
gious  corporations  the  Code  of  Practice  declares  that  service  of  citation  roust 
be  made  on  their  president  in  person,  or  **at  their  office,  if  they  hold  such  in 
permanence,  by  delivery  to  some  of  their  agents."  The  return  does  not  state 
that  Nicholson  was  the  rector,  nor  is  it  pretended  that  he  was ;  nor  does  it  state 
that  he  was  agent  of  the  corporation,  and  that  service  was  made  upon  him  at 
its  office.     The  return  is  clearly  insufficient,  and  the  case  stands  before  us  as  one 
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YiRerr  Mun'ici-  in  which  no  citation  has  been  made.    The  judgment  must,  therefore,  be  de- 

^^^^''^       dared  void. 

Christ  As  to  Adrew  Hodge^   the  return  of  the^  citation,  addressed  to  hun  alone, 

makes  no  mention  of  him  whatever.  The  return  is  that  it  was  served  upon  the 
defendants — ''The  rector,  church  wardens  and  vestrymen  of  Christ  Ohurchf 
by  leaving  the  same  to  W.  L.  Hodge^  their  agent."  This  return  is  utteriy 
inoperative  against  Andrew  Hodge.  It  is  equally  so  as  against  the  corporation, 
for  it  does  not  allege  that  it  was  served  upon  him  at  the  office  of  the  corpora- 
tion, nor  was  any  proof  adduced  of  his  agency.  The  sheriff's  declaration  in  a 
return  that  A.  is  agent  of  B.,  is  not  proof  of  the  fact ;  and  such  return,  nnaccom* 
panied  by  proof  aliunde,  does  not  authorize  a  judgment ;  at  least  when  A.  is 
not  designated  as  Che  attorney  in  fac  t  in  the  petition. 

It  is  said  in  argument  that  Andrew  Hodge  had  no  right  to  appeal,  because 
there  is  no  evidence  in  the  record  that  he  has  any  interest  in  this  cause.  The 
object  of  the  suit  was  to  have  certain  real  estate  decreed  to  be  the  property  of  the 
plaintiffs,  and  the  petition  alleged  that  Andrew  Hodge  '*  either  has  or  pretends 
to  have  had  an  interest  in  said  property ;  and  it  was,  therefore,  prayed  diat  he  be 
madea  party  defendant  in  this  cause,  for  the  purpose  of  contesting  the  claim 
of  your  petitioners,  if  he  should  think  proper  to  do  so."  These  assertions  of 
the  plaintiff  are  a  sufficient  answer  to  the  objection.  Besides,  the  Judgment 
not  only  decreed  the  land  to  be  tlie  property  of  the  plaintiffs*  but  condemned  ^ 
the  defendant,  of  whom  Hodge  was  one,  to  pay  the  costs. 

We  are  asked  to  remand  the  cause  for  further  proceedings,  should  we  re- 
verse the  judgment.  This  the  court  might  perhaps,  in  its  discretion,  grant,  if 
the  case  were  one  of  an  informality  of  a  citation  duly  served.  But  here  there 
is  an  utter  absence  of  legal  service. 

When  a  judgment  has  been  rendered  without  fitation,  the  party  aggrieved  is 
not  restricted  to  an  action  of  nullity,  but  may  be  relieved  on  appeal.  C.  -P. 
608,  609. 

It  is,  therefore,  ordered  that,  the  judgment  of  die  court  below  be  annulled, 
and  that  the  petition  he  dismtssed,  the  plaintiff  pajring  the  costs  in  both  conrts ; 
and  their  rights  of  action,  if  any  they  have,  being  reserved. 


109    100 
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0    100  LlYAUDAIS   t\   LiVAUDAIS. 


An  oppontion  by  a  third  penon  wiH  not  lie,  where  the  opponent  cluma  to  be  paid  by  pref- 
erence oat  of  the  proceeds  of  property  sold  under  a  ^  fa,  in  a  suit  between  othen, 
bat  alleges,  at  the  lame  time,  the  nalUty  of  the  judgment  under  which  the  sale  wu 
made. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy',  J.  The 
plaintiff  having  obtained  a  judgment  against  the  defendant,  and  caused 
certain  propeity  to  be  sold  under  a  fi.  fa.,  one  Thomas,  a  third  person,  filed  an 
opposition,  alleging  that  he  was  a  judgment  creditor  of  the  defendant  for  a  cer- 
tain amount ;  and  that  he  is  entitled  to  be  paid  in  preference  to  the  plaintiff,  out  of 
the  proceeds  of  the  property  sold,  on  the  grounds  :  first,  that  the  judgment  on 
which  tlie  plaintiff  issued  her  execution  was  illegally  obtained ;  secondly,  that 
^t  vfSks  founded  on  promissory  noteSi  the  payment  of  which  could  not  be  legally 
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enforced  against  the  defendant,  nor  against  his  property;  Uiirdly^  because 
neither  the  said  judgment,  nor  the  mortgage  resulting  from  its  being  recorded, 
can  in  any  way  prejudice  the  rights  of  the  opponent.  The  plaintiff  excepted  to 
this  opposition  and  prayed  for  its  dismissal,  on  the  grounds:  1.  Because  a 
third  oppisition  can  only  take  place  where  the  opponent  alleges  that  he  is  the 
owner  of  the  property  seized,  or  that  he  has  a  privilege  on  the  proceeds  there- 
of;  and  neither  of  these  positions  is  assumed  by  the  apponent.  2.  Because, 
should  the  opposition  be  admissible,  the  grounds  upon  which  it  is  founded  are 
so  vague  and  indefinite  that  the  plain tiflf  cannot  have  come  prepared  to  rebut 
the  evidence,  which  it  might  suit  the  opponent  to  offer  in  support  of  his  loose 
allegations. 

The  judgment  of  the  lower  court  was  in  these  words : 

*' A  third  opposition  is  allowed  but  in  two  cases:  1st.  Where  the  tliird 
opponent  is  the  owner  of  the  thing  seized.  2d.  Where  he  has  a  privilege  on  it. 
C.  P.  art8>  397, 401.  A  third  opposition  based  on  a  superiority  of  privilege  neces- 
sarily implies  either  a  competition  between  valid  subsisting  privileges,  or  an  asser- 
tion of  a  preference  for  a  privileged  debt  over  a  mere  ordiuory  deot.  In  such  cases 
the  third  opposition  admits  the  legality  of  the  sale  which  has  taken  place,  since  its 
object  is  to  carry  off  the  proceeds  of  the  sale ;  and  the  whole  issue,  after  the 
third  opponent  has  proved  his  claim,  is,  as  to 'the  rank  of  the  claims.  In  this 
case  the  third  opposition  denies  that  Mrs*  de  Livaudais  has  either  a  privileged 
claim  or  a  claim  of  any  kind  against  the  defendant  Octave  de  Livaudais;  in 
other  words,  it  virtually  alleges  the  utter  nullity,  of  her  judgment  so  far  as  re. 
gards  the  third  opponent;  there  is,  therefore,  no  question  of  rank  presented, 
and  the  legal  grounds  of  a  third  opposition  are  wanting.  Besides,  if  the  judg- 
ment is  a  mere  nullity  as  regards  the  third  opponent,  and  it  is  on  that  ground 
alone  that  he  could  attack  it  in  a  direct  revooatoiy  action,  can  he  be  allowed  at 
the  same  time  to  affirm  it  for  his  own  benefit,  by  taking  the  proceeds  of  the  sale 
which  the  judgment  alone  authorized  ?  I  think  not.  In  that  respect  the  po- 
sition of  the  third  opponent  in  this  case  involves  a  contradiction.  The  judg- 
ment must  stand,  with  all  its  legal  consequences,  in  favor  of  the  holder,  until  it 
is  set  aside ;  and  that  cannot  be  done  by  a  third  opposition,  for  the  reasons  al- 
ready stated.  Let  the  third  opposition  be  dismissed  with  costs ;  reserving  to  the 
third  opponent  all  his  rights,  if  any  he  have,  to  be  prosecuted  according  to  law.*' 
The  opponent  Thonuu  appealed. 

LegardeuTn  for  the  plaintiff.  Maurian  and  Lambert,  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  judgment  in  this  case  is  affirmed,  for  the  reasons  assigned  by 
the  district  judge,  with  costs. 
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Slaughter  v.  McRae  et  al. 


Where  a  purchaser  doei  not  obtain  such  an  article  as  he  had  a  right  to  sappose  that  he  was 
baying,  and  the  inferiority  ia  of  a  latent  character,  though  there  be  no  fraud  on  the  part  of 
the  vendor,  the  pmchaser  will  be  entitled  to  indemnity  to  the  fall  extent  of  the  difference 
between  the  valae,  at  the  time  of  the  sale,  of  auch  an  article  as  he  had  aright  to  aappoae 
he  was  baying,  and  the  valae  of  aoch  an  article  as  he  got 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Siratchridge,  J. 
Micou,  for  the  appellant.     Kendall  undlloirarr/,  for  the  defendants.     The 
judgment  of  the  court  was  pronounced  by 
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Slaughtir  SX.IDEI.L,  J.  It  is  clear,  under  the  evideDce,  tbat  the  purchaser  did  not  get 
McRae.  ^^^^  ^^  article  as  he  had  a  right  to  Buppose  he  was  buying,  and,  as  the  inferior- 
ity was  of  a  latent  character,  the  internal  parts  of  the  bales  being  inferior  to 
those  that  were  accessible  upon  the  nsnal  examination,  we  ha^e  no  heii- 
tation  in  saying  that  the  defendants  are  bound  to  restore  a  part  of  the  price. 
The  amount  awarded  by  the  jury  indicates  that  they  did  not  attribute  fraud  to 
the  sellers,  and  we  will  give  them  the  benefit  of  the  conclusion.  But  even  then 
the  verdict  does  not  appear  to  us  sufficient.  The  plaintiff  should  be  indemnifi- 
ed to  the  full  extent  of  the  difference  between  the  value  at  the  time  of  the  sale 
of  such  an  article  as  he  had  a  right  to  suppose  he  was  buying,  and  the  value  of 
such  an  article  as  he  got. 

It  is  therefore,  decreed,  that,  the  judgment  be  so  amended  as  that  the  plain- 
tifT  recover  the  sum  of  $525,  instead  of  the  sum  of  $330;  and  that  the  defend- 
ants pay  the  costs  of  this  appeal. 


Nelson  v.  Conner  et  al. 

A  pattBOTflhip  creditor  cannot  seize  onder  a  Ji.  fa.  the  interest  of  any  individual  ptftt- 
ner  in  the  partnership;  he  mut  seize  the  assets  of  the  partnership. 

APPEAL  from  the  Commercial  Court  of  New  Orieans,  Watts,  J.  Elmore 
and  PT.  W.  King,  for  the  appellant.  Eoselius,  contrft.  On  the  first  hear- 
ing of  this  case,  the  following  opinion  of  the  court  was  pronounced  by 

Slidell,  J.  NeUonheid  obtained  a  judgment  against  Conner,  GridUy  Sf  Co., 
which  he  transferred,  with  subrogation,  to  ThxrmUm  Latoson.  The  transferee 
issued  execution  against  the  defendants,  and  seized  under  it  all  the  right,  title 
and  interest  of  Whitehead,  one  of  the  defendants,  in  and  to  the  commercial 
firm  of  Conner,  Gridley  Sf  Co,  Thereupon  Whitehead  obtained  an  injunction 
arresting  further  proceeedings  upon  the  writ,  upon  two  grounds  s  first,  that 
the  judgment  had  been  paid,  with  the  funds  of  the  firm,  by  Conneri  one  of  the 
solidary  debtors,  who,  for  the  purpose  of  defrauding  Whitehead,  his  partner, 
had  induced  Nelson  to  give  a  receipt  for  the  amount  of  the  judgment  in  Loid- 
son^s  name,  and  subrogate  Lawson  to  his  rights  as  a  judgment  creditor; 
secondly,  that  the  interest  of  Whitehead  in  the  partnership  could  not  be 
legally  seized,  the  judgment  being  against  the  partnership  itself,  and  for  a  part* 
nership  debt. 

I.  To  establish  the  fraudulent  combination  between  Conner  Sf  Lawsont 
Whitehead,  the  plaintifif  in  injunction,  propounded  interrogatories  to  Lawson ; 
his  answers  were  oflTered  by  the  plaintiff  in  injunction,  and  are  the  only  evi- 
dence presented  by  the  record.  These  answers  explicitly  negative  the  aOega- 
gations  of  Whitehead*  They  show  that  Lawson  paid  for  the  judgment  trans- 
ferred to  him  by  Nelson,  with  his  own  money;  though  it  appears  that  a  portion 
of  this  money  used  by  Lawson  in  the  purchase  of  the  judgment  was  received 
from  Conner,  on  account  of  the  proceeds  of  certain  cotton  which  Lawson  had 
shipped  to  Conner,  who  was  his  factor.  Conner  individually,  and  notes  a  mem- 
ber of  the  firm  of  Conner,  Gridley  8f  Co.,  whose  partnership  afi^rs  were  long 
before  under  judicial  liquidation,  had  become  the  factor  of  Lawson,  and  was 
bound  to  pay  over  to  Lawson  the  proceeds  of  his  crop  thus  placed  in  the  factor's 
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hands ;  and  this  duty  was  not  afiected  by  a  knowledge  on  the  part  of  Qmner  of  Nelson 
its  contemplated  application  by  Latoson,  who  was  the  master  of  his  own  funds,  Qoiimkb* 
and  of  the  judgment  thus  porchsed  with  them. 

II.  Lawson,  as  the  judgment  creditor  of  Conner^  Chidley  Sf  Co.,  had  a  right 
to  prosecute  his  execution  against  any  member  of  that  firm,  they  being  bound  to 
him  in  solido.  In  the  exercise  of  that  right  it  was  lawful  for  him,  if  property 
was  not  pointed  out  to  him  by  Whitehead,  pursuant  to  art.  646  of  the  Code  of 
Practice,  to  seize  any  property  of  his  debtor.  The  interest  of  a  partner  in  a 
commercial  firm  may  be  seized  under  execution  (Civil  Code,  2794),  and  the  fact 
« that  the  firm  itself  is  liable  for  the  debt  does  not  appear  to  us  as  debarring  the 
creditor  from  such  a  seizure.  It  is  besides  proper  to  remark  that,  it  appears 
from  previous  proceedings  in  this  case,  that  the  assets  of  the  firm  of  Conner, 
Gridley  Sf  Co,  had  been  placed  under  the  charge  of  a  receiver  by  an  order  of 
the  District  Court,  and  when  the  original  owner  of  this  judgment  had  previ- 
ously levied  upon  the  funds  of  the  partnership  in  the  custody  of  the  District 
Court,  where  the  receiver  had  deposited  them,  the  seizure  was  declared  inop- 
erative. See  the  case  of  Ndton  v.  Conner,  6  Rob.  p.  339.  We  are  therefore 
of  opinion  that  there  is  error  in  the  judgment  of  the  court  below,  perpetuating 
the  injunction. 


Ox   A  Rfi-HBARINa. 

THE  judgment  of  the  court  was  pronounced  by 
RosT,  J.    The  additional  argument  of  the  plaintiff's  counsel  in  this  case^ 
and  a  more  thorough  investigation  of  the  question  it  involves,  have  satisfied  us 
that  we  were  in  error. 

A  creditor  should  never  be  permitted  to  seize  the  right  of  his  debtor  to  a 
thing,  when  he  can  seize  the  thing  itself.  Such  a  power  instead  of  advancing  the 
cause  of  justice,  would  exclusively  tend  to  speculation  and  oppression.  It  is  not  a 
a  sufficient  answer  to  this  objection  to  say  that,  in  the  present  case,  the  thing 
itself,  namely,  the  partnership  property,  is  locked  up  from  seizure  by  the  receiv- 
ership, under  the  order  of  the  First  District  Court,  as  was  considered  in  the 
case  between  the  same  parties  in  6  Rob.  339.  If  the  law  has  taken  charge  of 
the  fund,  and  is  administering  it  for  the  plaintiff's  benefit,  it  is  giving  him  his 
remedy  in  another  form ;  and  therefore  he  ought  not  to  complain. 

We  have  sought  in  vain  in  the  jurisprudence  of  other  countries  for  authorities 
in  support  of  this  proceeding.  In  England,  the  rule  that  a  separate  creditor  of 
a  partner  may  seize  his  interest  in  the  partnership,  appears  to  be  substantially 
the  same  as  that  contained  in  art.  2794  of  the  Civil  Code.  But  we  have  been 
Tinable  to  find  any  case  recognizing  the  right  of  a  creditor  of  the  partnership  to 
make  such  a  seizure.  Wordsworth,  on  Joint  Stock  Companies,  nos.  280,  287. 
Law  Library,  vol.  29. 

The  interest  of  each  partner  in  the  joint  concern,  whatever  it  be,  must  be 
made  up  of  the  assets  of  the  partnership.  Those  assets,  when  not  under  a 
general  course  of  administration  for  the  benefit  of  all  the  creditors,  may  be 
seized  by  those  who  have  judgments.  This  remedy  is  ample,  and  we  are  sat- 
isfied that  the  law  contemplates  no  other. 

It  is  decreed  that  the  judgment  of  the  court  below  be  reversed,  so  far  as  it  goc» 
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to  suttaiD  the  ground  of  payment  pleaded  in  the  injanction,  and  be  affirmed  so  ftr 
as  it  enjoins  the  plaintiff  from  9eUing  under  execution,  on  his  judgment  against 
Qmner^  OridUy  Sf  Co,,  the  interest  of  WiUiam  Whitehead  in  said  firm ;  the 
appellee  paying  the  costs  of  this  appeal; 


Campbell  v.  Nicholson  et  al- 

An  ftction  for  a  balance  dae  on  a  written  contract  between  certain  phyiiciani,  aa  pioprieton , 
of  an  infirmary,  and  a  committee  of  an  nnincorporated  auoclation,  by  which  the  Ibnner 
undertook  to  "  receive  in  their  infirmary  and  to  himiih  medical  treatment  and  all  neoesia* 
ry  medicamentf  and  nnnei  to  all  peraoni  who  may  be  aent  to  the  infirmary  by  the  aaaocia- 
tion,  for  a  certain  mm  each  day,  the  arrangement  to  continue  in  force  for  three  yean/'  U 
prescribed  aoder  arti.  3499, 3503  of  the  Civil  Code.  The  debt  due  onder  such  a  contract  if 
not  comprehended  within  the  exception  contained  in  the  laat  claases  of  arts.  3500,  3503  of 
the  Code. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
This  is  an  action  against  Nicholson,  Gardiner  and  Waters,  on  a  written 
agreement  sigoed  by  Gardiner,  Nicholson,  the  plaintiff,  and  J,  M.  Mackit.  By 
this  contract  Nicholson  and  Gardiner,  describiog  themselves  as  **  a  committee 
appointed  for  that  purpose  by  the  New  Orleans  Samaritan  Society,'*  engaged 
Campbell  and  Mackie,  then  proprietors  of  the  Circus  Street  Infirmary^  to  re- 
ceive such  patients  as  might  be  sent  to  their  infirmary  by  the  society,  and  to 
treat  them  in  that  establishment^for  a  compensation  fixed  by  the  agreement.  In 
a  previous  action  on  this  contract  it  was  determined,  that  the  credit  was  not 
given  by  Campbell  and  Mackie  to  the  persons  who  signed  the  contract  indivi- 
dually, but  to  the  members  of  the  Samaritan  Society,  whoever  they  might  he. 
See  12  Rob.  p.  428.  The  present  action  was  instituted,  in  consequence  of  that 
decision,  against  Nicholson,  Gardiner  and  Watersx  as  known  members  of  the 
society.  Their  membership  was  admitted.  Waters  pleaded  his  discharge  in  ^ 
bankruptcy.  Nicholson  and  Gardiner  answered,  denying  all  the  allegations  in 
the  petition.  They  averred  that,  if  indebted  at  all  to  plaintiff,  which  they 
deny,  that  they  are  only  indebted  to  him  $13  15  each,  as  members  of  the  Sa- 
maritan Society,  which  they  allege  to  have  been  composed  of  a  number  of 
individuals,  whose  names  are  set  forth.  The  sum  of  913  15  is  alleged  to  have 
been  deposited  in  court ;  and  they  pray  for  dismissal  of  the  suit  with  costs. 
The  plaintiff,  in  a  supplemental  petition,  prayed  that  the  persons  so  named  as 
members  might  be  cited,  and,  if  it  should  be  proved  by  the  defendants  that  they 
were  members  of  the  Samaritan  Society,  that  judgment  might  be  rendered 
against  them  for  their  proportions  of  the  debt  sued  for. 

Nicholson  and  Gardiner  subsequently  pleaded  the  prescriptions  of  one  and 
three  years.     This  exception  was  sustained,  and  the  plaintiff  appealed. 

Robinson,  for  the  appellant.  As  to  the  plea  of  prescription:  It  is  contended 
that  the  claim  in  prescribed  by  arts.  3499,  3503  of  the  Civil  Code.  Art.  3499 
declares  that  **  the  actions  of  innkeepers  and  such  others,  (in  the  french  trans- 
lation ^celle  des  hoteliers,  aubergistes  et  traiteurs^'),  on  account  of  lodging  and 
hoard  which  they  furnish,  are  prescribed  by  one  year." 

Art.  3503  is  in  these  words :  "  The  action  for  arrearages  of  rent-charge,  an- 
nuities and  alimony,  or  for  the  hire  of  moveables  or  immovables;  that  for  the 
payment  of  money  lent;  for  the  salaries  of  overseers,  clerks,  secretaries  and 
teachers  of  the  sciences,  for  lessons  by  the  year  or  quarter ;  that  of  phy- 
sicians, surgeons  and  apothecaries,  for  visits,  operations  and  medicines  ;  that 
of  parish  judges,  sherifts,  clerks  and  aUoroeys,  for  their  fees  and  emoluments 
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are  preacnbed  by  three  yean,  UDless  there  be  an  account  acknowledged,  a  note 
or  bond  given,  or  an  action  commenced  before  thattiQoe."  The  french  transla- 
tion of  this  article  is:  **L'action  en  paiement  des  arr^rages  de  rentes  perp6- 
tnelles  on  viag^res,  etc.;  celle  des  m6decins,  chirurgiens,  apoth^caires,  pour 
leurs  ▼isites,  operations  et  medicaments,  se  prescrivent  par  trois  ans,  ^  moins 
qu'il  n*y  ait  compte  arrSt6,  billet,  obligation,  ou  demande  intent6e  en  justice 
avant  ce  terme.*' 

The  judge  below  erred  in  considering  the  plaintiff  *8  action  prescribed,  under 
these  articles.  It  is  only  prescribed  by  ten  years,  under  art.  3508.  The  claim 
of  the  proprietors  of  the  Circus  Street  Infirmary,  is  certainly  not  that  of  inn- 
keepers—hdteliers,  aubergistes,  ou  traiteurs,  in  the  sense  of  art.  3499 :  nor  is  it 
that  of  ^*  physicians,  surgeons,  or  apothecaries,  for  visits,  operations  and  mode- 
cines,"  within  the  meaning  of  art.  3503,  which  relates  to  physicians  and  apoth- 
ecaries bills,  for  services  rendered  or  medicines  furnished,  in  ordinary  practice, 
attested  by  no  written  evidence.  This  article  is  limited,  both  by  its  spirit  and 
letter,  to  accounts  for  visits  and  operations  performed  by  physicians,  or  sur- 
geons, or  medicines  foroished  by  apothecaries ;  and  relates  evidently  to  such 
services  as  can  only  be  legally  rendered  by  licensed  physicians  or  surgeons,  or 
to  such  things  as  can  only  be  sold  by  licensed  apothecaries.  But  the  contract 
sued  on  is  one  which  might  have  been  entered  into  by  any  individual  who 
happened  to  be  the  proprietor  of  an  infirmary,  employing  at  a  salary  the  neces- 
sary physicians,  &jc.  But  assuming  that  articles  3499  and  3503.  either  or  both, 
woula  apply  to  the  claim  sued  on  under  any  circumstances,  still  the  Code  ex- 
pressly declares  that  neither  apply  to  an  action  on  a  written  contract.  Article 
3500  provides  that  the  prescription  established  by  the  preceding  art.  (3499) 
**  ceases  from  the  time  when  there  has  been  an  account  acknowledged,  a  note 
or  bond,  or  a  suit  instituted" — in  the  french  text,  *'lorequ*il  y  a  eu  compte 
arr6t6,  billet  ou  obligation,  ou  citation  en  justice."  Art.  3503  declares  that  the 
actions  enumerated  in  it,  **  are  prescribed  by  three  years,  unless  there  be  an 
account  acknowledged,  a  note  or  bond  given,  or  an  action  commenced  before 
that  time."  In  the  french  text,  **^  muins  qu^il  n*y  ait  compte  arr^te.  billet, 
obligation,  ou  demande  intentee  en  justice  avant  ce  terme."  The  court  of  the 
first  instance  was  of  opkiion  that  the  **  account  acknowledged,  note  or  bond" — 
**  compte  arr6t6,  billet  ou  obligation,"  necessary  to  take  the  claim  out  of  this 
prescription  brevis  temporise  must  be  **  a  written  acknowledgment  after  the  debt 
becomes  due — that  a  written  contract  before,  can  have  no  influence  on  it.  This 
idea  is  unsupported  either  by  the  text  of  the  Code,  by  reason*  or  authority. 
Potbier,  Obligations,  no.'  711,  in  commenting  on  the  prescriptions  applicable  to 
the  claims  of  physicians,  surgeons,  &c.,  as  established  by  the  Ordinance  of 
1673,  the  language  of  which  is  identical  with  that  of  our  Code,  says :  **  Cos 
prescriptions  de  six  mois  et  d'un  an  n'ont  pas  lieu,  loraque  la  cr^ance  est  6tablie 
par  quelque  acte  par  ecrit,  soit  par-devant  notaire,  soit  sous  signature  priv6e; 
tels  que  seat  une  obligation  du  d6biteur  par  acte  par-devaot  notaire,  ou  une 
promesse  sous  signature  priv^e,  ou  enfin  un  arr^t^  de  compte  au  bas  d*un  m6- 
moire  qui  contient  les  fournitures,  ou  sur  le  journal  d'un  marchand,  arrSt6  et 
sign&  par  le  d6biteur;  c^est  le  sens  de  ces  termes  de  Tarticle  9,  du  tit.  1,  de 
rOrdonnance  de  1673 :  *  Voulons  le  contenu  avoir  lien,  si  ce  n'est  qu*avant  Tan* 
n6e  et  les  six  mois,  i^l  y  eut  nn  compte  arr6t6,  c6dule,  obligation  ou  contrat/ 
£n  ce  cas,  la  cr^ance  n*est  sujette  qu'a  la  prescription  de  trente  ans."  Trop- 
long,  Prescription,  vol.  2,  no.  943,  in  commenting  on  arts.  2271,  2272  of  the 
Code  Napol6on,  from  which  aits.  3499,  3503  of  our  Code  have  been  taken, 
says :  "  Elles  ont  poor  but  d*6teindre  des  actions  qui  ne  sent  fondles  sur  aucum 
titre  6crit.  (Bourjon,  t.  2,  p.  577.  Rubrique  deia  section  4.)  On  a  penseqoe 
Ik  o^  les  conventions  6taient  verbales,  et  ou  le  paiement  se  faisait  d'habitude  de 
la  main  k  la  main  et  sans  retard,  c'6tait  se  conformer  k  la  marche  ordinaire  des 
choses  que  de  supposer  que  Tobligation  avait  6te  acquitt6e  aprds  un  eeitain 
temps.  On  a  done  admis  une  presomption  de  paiement  qui  sort  du  droit  com- 
nun."  Again,  in  commenting  on  the  same  article  (no.  989),  he  says :  **  II  suit 
deli  qu'aucune  des  prescriptions  dont  nous  avons  vu  la  nomenclature  dans  les 
articles  2271, 2272,  n'aurait  lieu  si  les  parties  avaient  trait6  par  6crit.  Car  la  pre- 
somption de  paiement  sur  laquelle  elles  reposent  n'est  admissible  qu'antant  que 
Taction  peraonnelle  qn'elles  tendent  i  combattre,  n'est  fond6e  sur  aucun  titre. 
(Bourjon,  t.  2,  410)."  The  prescriptions  established  by  arts.  2271,  2272  of  the 
Code  Napol6on,  says  Duranton,  vol  21,  no.  402,  **  sent  sp6cia1ement  fond6ei 
aar  la  presomption  de  paiement,  pr6Bomption  qui  r6suUe  dii  besoin  ordinaire* 
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ment  pressant  que  les  cr^anciera  de  cette  classe  ont  d'Stre  pFomptement  payes. 
de  Pbabitude  dBOslaquelle  on  est  d'acqaitter  ces  dettes  sans  un  loDg*retard^  flt 
m^me  sans  exiger  de  quittance,  Sec,  •  Sunt  introductse,'  dit  Dumonl'm  dans 
son  traits  De  Usuris,  *  in  favorem  debitorum  qui  sine  instrumento  et  testibas,  nt 
fit,  solverunt,  et  prsecipue  heredum  eonim.' " 

H.  D.  OgeUn,  for  the  defendants.  The  principle  established  by  Troplong, 
in  no.  989,  is  based  on  article  2274  of  the  Code  Napoleon,  which  is  the  same  as 
article  3500  of  our  Code.  Article  3500  does  not  apply  to  article  3503,  for  it 
expressly  says,  *'  in  the  cases  mentioned  in  tlie  preceding  article ;"  and,  diere- 
fore,  cannot  be  made  to  embrace  the  subsequent  articles. 

Admitting,  for  the  sake  of  argument,  that  the  authority  cited  ie  applicable  to 
article  3499,  how  can  it  be  ascertained  what  portion  of  the  amount  to  be  paid  for 
each  and  every  patient  per  diem,  is  due  for  board  and  lodging  ?  But  the  wordR, 
*'8i  les  parties  avaieut  trait6  par  6crit*'  mean,  if  the  parties  had  made  a  written 
contract,  full,  explicit,  and  which  could,  of  itself,  have  made  proof  of  the  debt,  as 
if,  for  instance,  the  contract  sued  on  was,  to  receive  a  given  number  of  patienti 
for  a  given  time  No.  989  cannot  be  made  to  extend  to  the  present  case,  where 
theproof  of  the  claim  must  unavoidably  rest  on  parol  evidence. 

The  action  of  physicians,  surgeons,  and  apothecaries,  for  visits,  opemtions, 
aod  medicines,  is  prescribed  by  three  years.    C.  C.  3503 

A,  N.  Ogden^  on  the  same  side. 

The  judgment  of  the  couit  was  pronounced  by 

Host,  J.  This  is  an  action  against  the  defendants  as  members  of  the  New 
Orleans  Samaritan  Society,  for  a  balance  of  account  due  the  plaintiff  by  the 
society,  before  its  dissolution.  The  defendants,  Nicholson  and  Gardiner^  acting 
as  a  committee  appointed  for  that  purpose  by  the  society,  entered  into  an 
agreement  in  writing  with  Drs.  Mackie  and  Campbell^  then  proprietors  of  an 
infirmary,  by  which  the  latter  were  to  receive  such  patients  as  might  be  sent  to 
them  by  the  society,  to  board  them,  furnish  them  with  medicines,  and  also  me- 
dical and  other  attendance,  for  a  compensation  fixed  by  the  agreement.  The 
aociety  sent  a  laiige  number  of  sick  to  the  infirmary,  and  subsequently  dissolved 
Itself,  without  paying  the  debt  thus  incurred.  In  an  action  against  the  mem- 
bers of  the  committee  personally,  the  late  Supreme  Court  held  diat  the  credit 
was  not  given  to  the  persons  who  signed  the  contract,  but  to  the  members  of  the 
eociety,  whoever  they  might  be.  12  Rob.  p.  28.  The  present  action  was  in- 
stituted in  consequence  of  that  decision.  The  defendants  pleaded  the  prescrip- 
tion of  one  year  for  the  board,  and  that  of  three  years  for  the  medical  services 
and  the  medicines  furnished,  under  arts.  3499  and  3508  of  the  Civil  Code. 
This  exception  having  been  sustained,  the  plaintiff  appealed.  It  is  proper  to 
Btate  that  the  plaintifl*  is  now  subrogated  to  the  right  of  Dr,  Mackie^  under  the 
contract. 

The  counsel  for  the  appellant  contends  that,  as  the  advances  were  made  and 
the  services  rendered  by  his  client  under  a  previous  written  contract,  the  pre- 
scriptions pleaded  do  not  affect  his  claim,  and  that  he  is  clearly  within  the  ex- 
ception in  the  french  text  of  arts.  3500  and  3503  of  the  Civil  Code — **  i  moins 
qu*il  n*y  ait  compte  arr£t6,  billet,  obligation,  ou  demande  intent6e  en  justice, 
avant  ce  terme."  He  has  referred  us  to  a  french  ordinance  passed  in  the  year 
1673,  making  analogous  dispositions,  to  arts.  2271,  2272  of  the  Napol6on  Code, 
taken  from  that  ordinance,  and  also  to  several  french  commentators  who  are  of 
opinion  that  this  class  of  prescriptions  does  not  attach  when  the  claim  is  based 
on  a  written  title,  either  public  or  private.  Pothier,  Oblig.  no.  711.  Trop- 
long, Presc.  vol.  2,  nos.  943,  989. 

The  argument  assumes  that  the  language  of  the  french  ordinance  is  identi- 
cal with  that  of  our  Code,  and  in  this  lies  the  error.  The  words  of  the  ordi- 
pance  are  :  '<  Voulons  le  contenu  avoir  lieu,  si  ce  n'est  qu'avant  I'annoe  et  les 
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BIX  mois,  il  y  eut  un  compte  Brr^t6,  ccdule,  obligation  ou  contrat."  Cedule^  in  Cahpbkll 
the  jurisprudence  of  France,  is  the  technical  name  of  an  act  under  private  j^icuolson. 
signature.  Obligation^  when  opposed  to  cidule,  means,  in  that  jurisprudence, 
a  notarial  act.  After  these  two  words,  the  word  conirat  was  surplusage,  and 
was,  on  that  account,  omitted  in  the  art.  of  the  Nap.  Code,  which  retained  the 
words  ciduLe  and  obligation  without  any  change  of  meaning.  There  can  be  no 
difference  of  opinion  as  to  the  correctness  of  the  views  entertained  by  the 
french  oommentators  on  thb  text  of  their  law.  Rogron,  Code  Civil  £xpliqu6, 
art.  2274  notes. 

It  may  be  that  our  law-givers  imitated  the  french  ordinance,  but  they  surely 
did  not  copy  it.  The  Code  of  1808,  page  488,  art.  77,  provided  that  those  pre- 
scriptions should  apply,  **  unless  a  settlement  has  taken  place,  a  note  given,  or 
an  action  be  pending  before  a  court  of  justice  ;"  thus  manifestly  changing  the 
meaning  of  the  word  obligation  in  the  french  ordinance,  from  a  notarial  con* 
tract  to  a  promissory  note.  It  has  been  the  unanimous  opinion  of  the  bench 
and  the  bar  that  these  prescriptions  attached  in  all  cases,  unless  there  had  been 
an  account  acknowledged,  a  note  given  for  the  amount  due,  or  a  suit  instituted 
to  recover  it  and  the  article  cited  will  bear  no  other  interpretation.  In  the  case 
of  Depas  v.  Biez^  2  Annual,  p.  30,  we  had  occasion  to  notice  a  similar  change 
in  the  legal  meaning  of  words,  made  by  our  Code,  in  the  definition  of  donations 
mortis  causd. 

The  only  alteration  made  in  the  article  of  the  Code  of  1808  by  that  of  1825, 
consists  in  the  insertion  of  the  words  "  or  6(m<if"  after  the  word  **noto,"8oas 
to  read:  *' it  only  ceases  from  the  time  when  there  has  been  an  account  ac- 
knowledged, a  note  or  bond,  or  a  suit  instituted."  The  plaintiff  can  derive  no 
benefit  from  this  alteration :  and  the  fact  that  these  short  prescriptions  are  ex- 
tended by  the  new  Code  to  loans  of  money  and  to  all  claims  payable  by  the  year, 
or  at  shorter  regular  periods,  except  interest,  whether  those  claims  rest  or  not 
on  written  contracts,  is  utterly  inconsistent  with  the  reasons  given  by  the  french 
commentators,  in  support  of  the  distinction  contended  for.  A  note  given  for 
money  lent,  comes  within  the  exception  in  the  rule,  and  is  subject  only  to  the 
prescription  provided  for  that  class  of  instruments.  But  a  written  agreement 
for  a  loan  of  money,  entered  into  before  the  loan  was  actually  made,  would  not, 
88  the  plaintiff's  counsel  supposes,  arrest  the  prescription  of  three  years. 

On  the  other  ground  taken  by  the  appellant,  that  arts.  3499  and  3503  are  not 
applicable  to  him,  the  judgment  is  clearly  right.  Those  articles  embrace  all 
persona  within  their  categories,  who  make  it  a  business  to  give  their  labor,  their 
art,  or  their  supplies,  for  an  adequate  compensation,  and  with  a  view  to  profits 

We  have  reluctantly  come  to  the  conclusion  that  the  judgment  should  be 
affirmed.  The  defendants  have  availed  themselves  of  the  indulgence  of  the 
plaintiff  to  defeat  his  just  rights,  thus  leaving  him  the  only  real,  though  unwill- 
iDg,  Samaritan. 

We  cannot  refrain  from  saying  that,  although  the  defendants  are  legally  re- 
leased, there  is,  in  our  opinion,  a  strong  moral  obligation  to  seek  out  the  solvent 
members  of  the  association,  and  raise  a  contribution  for  the  payment  of  the 
plaintiff's  claim.  Judgment  affirmed. 
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Lee  et  aL  v.  Bullard  et  al. 

One  in  the  employment  of  a  merchant,  whose  compensation  depends  on  the  profits  of  the 
bnainess,  and  who,  if  nothing  is  made,  is  to  receive  nothing,  and  who  is  shown  on  soTerai 
cMcasions,  to  hare  held  himself  oot  as  a  partner,  will  be  responsible  as  such  to  third  peraons, 
though,  as  between  themselves,  the  parties  never  intended  to  create  a  partnership. 

Partners  have  a  oommanity  of  interest  in  every  part  as  well  as  in  the  whole  of  the  partner- 
ship effects ;  and,  therefore,  a  sheriff  can  only  make  an  effectual  seizure  of  the  undivided 
interest  of  a  partner,  and  preserve  it  to  abide  ^e  result  of  the  suit,  by  taking  actual  posses- 
sion of  the  entire  property  attached. 

Uerchandize  sold  on  a  credit,  tor  the  price  of  which  the  notes  of  the  purchaser  had  been  re- 
ceived, or  contracted  to  be  sold  for  cash,  where  the  price  had  not  been  actually  paid,  while 
still  in  the  possession  of  the  vendors,  is  liable  to  attachment  for  these  debts.    C.  C  1917. 

APPEAL  from  the  Fonrth  District  Court  of  New  Orleans,  Strawhridge^  J. 
HaUey  and  Hoffman^  for  the  plaintiffs.  Bonford^  for  the  appellants. 
The  opinion  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiffs  instituted  this  suit  on  two  promissory  notes,  of 
which  C.  K.  BuUard  was  the  maker.  They  alleged  that  C  A,  BuUard  was 
a  partner  of  the  firm  of  C  K.  BuUard^  that  the  notes  were  given  for  the  busi- 
ness of  ihe  partnership,  and  prayed  for  a  judgment,  in  solido,  against  both  of 
the  defendants.  loa  supplemental  petition  the  plaintiffs  alleged  that  ihe  de- 
fendants  were  about  to  leave  the  State  permanently,  and  on  that  ground  obtained 
an  attachment,  which  was  executed  by  the  seizure  of  a  stock  of  merchandize 
and  other  effects  ia  the  possession  of  C  A.  BuUard  Sf  Co,,  which  firm  was 
composed  «f  C  A.  BuUard  andi  F.  M.  Granger.  C,  A»  BuUard,  in  a  separate 
answer,  denied  that  he  was  ever  a  partner  of  C.  K,  BuUard,  or  indebted  to  the 
plaintiffs.  The  firm  of  C.  A.  Bui  Lard  4r  Ch*  intervened  in  this  suit,  and  al- 
leged that  they  were  the  owners  of  the  greater  part  of  the  merchandize 
attached,  which  they  prayed  should  be  restored  to  them.  To  this  intervention 
the  plaintiffs  answered  that,  the  interveners  held  the  property  attached  under  a 
transfer  from  C.  K.  Btdlard^  which  was  fraudulent  and  simukted,  and  intend- 
ed to  protect  the  property  of  C  K.  BuUard  from  the  pursuit  of  his  creditors. 
R.  WlUiams  and  /.  McFall  also  intervened,  claiming  each  a  part  of  tfa#  mer- 
chandise attached,  alleging  that  they  had  purchased  the  goods  by  them  clainied 
prior  to  the  sheriff's  levy.  C,  B,  BuUard  likewise  intervened,  and  prayed  for 
A  judgment,  with  a  privilege,  for  a  sum  alleged  to  be  due  for  his  salary,  as  clerk 
of  C.  A,  BuUard  Sf  Co,  There  were  other  iaterventiens  to  which  it  is  un- 
necessary to  refer,  as  no  questions  in  relation  to  them  arise.  The  judge  below 
held  C.  A'  BuUard  to  be  liable  to  the  plaintiffs  as  a  partner  of  C  K.  BuUard, 
and  rendered  a  judgment  against  those  parties,  in  solido,  for  the  amount  of  the 
notes.  He  decreed  the  sale  from  C,  K,  BuUard  to  C.  A,  BuUard  4*  Cb.  to  be 
valid,  and  maintained  the  attachment  as  to  C.  il.  Bullard,  but  dissolved  it  as  far 
as  it  affected  the  interest  of  F.  M,  Changer  in  the  merchandize  seized.  The 
interventions  of  WiUiams  and  McFaU  were  dismissed,  and  a  sum  of  $90  decreed 
|o  C,  B,  BuUard  with  a  privilege.  From  this  judgment  C  A,  BuUard  4*  Co,, 
WUliatMKad  McFaU  and  C,  B,  BuUard  have  appealed. 

We  think  that  the  district  judge  did  not  err  in  determining  C.  A,  BuUard 
U)  be  liable  as  a  partner  of  C,  K,  BuUard,    At  the  date  of  the  notes  he  was  in 
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the  employment  of  C.  JST.  BuUard,  with  do  fixed  salary.  His  compeDsation  Lsi 
depended  on  the  profits;  if  none  were  made,  he  was  to  receWe  nothing.  Be-  Bsllakx^* 
•idea  this  participation  in  the  nett  profits  on  several  occasions,  he  held  himself 
out  as  a  partner,  and  thus  clearly  rendered  himself  Kable.  Story  on  Partner, 
•hip.  The  evidence,  however,  satisfies  our  minds,  that  C  A.  BuUard  owned 
DO  part  of  the  stock  in  trade  of  the  firm  of  C  K.  BuUard^  and  had  no  interest 
whatever  therein,  further  than  to  receive  a  part  of  the  profits  realized,  as  a  com. 
pensation  for  his  services.  As  between  themselves,  we  think  that  the  parties 
intended  to  create  no  partnership.  The  transfer,  therefore,  from  C  K.  to  C*.  A. 
BuUard  4*  Co.,  mnst  be  considered  as  though  it  had  been  made  to  entire  straD- 
gers.  The  evideoce,  in  our  opinion,  establishes  the  reality  and  good  faith  of 
the  sale«  That  sale  was  made  prior  to  the  commencement  of  these  procee- 
dings. C  K,  Bullard  had,  therefore,  previous  to  the  attachment,  been  divest- 
ed of  his  ownership,  and  had  no  attachabfe  intereBt  in  the  merchandize.  But 
the  share  of  C.  A,  Bullard  in  this  property,  which  belonged  to  a  firm  of  which 
he  was  a  partner,  was  subject  to  seizure  in  satisfaction  of  his  sepaiMe'  debt  due 
to  the  plaintiffs.  It  is  now  urged  that  only  the  interest  of  C.  A.  Bullard  in  the 
firm  of  which  he  was  a  member  was  subject  to*  attachment,  and  not  the  property 
of  the  firm. 

We  understand  the  judgment  of  the  court  befow  only  to  itaaintain  the  attach- 
ment for  the  share  of  C  A.  Bullard.  No  more  could  have  been  legally  attached 
or  sold.  But  the  parties  have  a  community  of  interest  in  every  part,  as  well  as 
in  the  whole,  of  the  partnership  effects.  The  sheriff,  therefore,  cao  only  make 
an  effectual  seizure  of  the  undivided  interest  of  a  partner,  and  preserve  it  to 
abide  the  result  of  the  suit,  by  taking  actual  possession,  as  was  done  in  the 
present  instance,  of  the  entire  property  attached,  which  he  holds  jointly  with 
the  other  partners.  C.  C.  art.  2394.  4  Mart.  N.  S.  185.  Story  on  Partner- 
ship, no.  261,  e^  seq. 

The  interventions  of  Vt^iams  and  of  McFaJl  were  correctly  dismissed. 
The  evidence  shows  that  the  articles  claimed  by  them  had  not  been  delivered, 
at  the  date  of  the  seizure,  and  while  they  continued  in  the  possession  of  the  ven- 
dors they  were  subject  to  attachment  for  the  debts  of  the  latter.*  C.  C.  art.  1917. 

The  evidence  fully  sustains  the  judgment  of  the  district  judge  in  relation  lk> 
liie  claims  of  C.  A»  BuUard* 


Sah^e  Case—On  a  RB-HEARixa. 

TH£  judgment  of  the  court  was  pronounced  by 
Kiife,  J.  The  principal  question  at  issue  in  this  cause  is  the  reality  of 
and  good  faith  of  a  sale  of  a  quantity  of  merchandize,  which  sale  the  plaintiffs 
allege  to  be  fraudulent.  Our  first  examination  brought  us  to  the  conclusion  that 
the  judgment  of  the  inferior  court  was  supported  by  the  law  and  the  evidence. 
Involving,  as  the  cause  does,  a  question  of  fraud  in  a  commercial  transaction, 
the  proof  of  which,  if  it  exists,  depends  upon  numerous  facts  disclosed  by  wit* 
DOsses,  we  have,  upon  further  consideration,  thought  that  the  most  appropriate 

*  The  goodfl  sold  to  WiUiarM  were  on  a  credit,  and  his  note  received  for  the  price : 
those  to  McFaU  were  to  have  been  paid  for  in  cash,  but  no  parent  had  been  made  at  the 
date  of  the  attachment.  &• 
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Lee         fornm  for  the  trial  of  the  issues  presented  would  be  a  jury  of  merchants ;  and 
BuLLARD.     ^^^  ^^®  ®°^°  ^^  justice  would  be  best  promoted  by  remandiog  the  cause  for 
the  purpose  of  euabliug  the  parties,  if  so  disposed,  to  submit  it  to  a  jury  thus 
composed. 

It  is,  therefore,  ordered  that,  the  judgment  of  the  District  Court  be  reversed  ? 
and  that  the  cause  be  remanded  for  a  new  trial,  the  appellees  paying  the  costs  of 
this  appeal. 


Stewart  r.   Sowles  et  al. 

Thoagh  a  written  contraict  may  be  necessary  to  establish  a  partnership  in  the  ownerBhip  of 
slaves  as  between  the  partners  themselves  (C.  C  2807},  parol  evidence  will  be  admissible 
in  favor  of  a  third  person  charging  a  partnership  interest,  and  a  fraud  committed  by  one  of 
the  partners  for  the  benefit  of  his  associates. 

A  pnrchaser  who  sues  to  rescind  the  sale  of  a  slave  on  the  groand  of  fraud,  will  not  be  estop, 
ped  by  the  written  act  of  sale  made  in  the  name  of  one  party  alone,  torn  showing  the  in. 
terest  of  other  parties. 

The  Code  having  provided  (arts.  3523,  3524)  that,  where  the  seller  Imows  of  the  vice  of  the 
thing  sold  and  omits  to  declare  it,  an  action  of  redhibition  may  be  commenced  at  any  time, 
provided  a  year  have  not  elapsed  since  the  discovery  of  the  vice,  and  that  the  discoveiy  is 
not  to  be  presumed  but  must  be  proved  by  the  seller,  an  allegation  by  a  plaintiff  in  a 
redhibitory  action  instituted  on  the  30th  of  March,  that  the  slave  ran  away  from  him  on 
the  16th  of  March  of  the  preceding  year,  will  not  relieve  the  defendant  from  the  ncessity  of 
proviz^  the  time  of  the  discovery  of  the  vice.  The  feet  that  the  slave  ranaway  on  the  day 
mentioned  in  the  petition,  does  not  necessarily  involve  the  knowledge  of  the  pre-ezistenee 
of  the  vice,  which  forms  the  basis  of  the  action.    G.  C.  S505. 

In  an  action  against  a  vendor  to  rescind  the  sale  of  a  slave  on  account  of  the  vice  of  running 
away,  and  for  damages,  though  it  be  proved  that  defendant  knew  of  the  redhibitory  vice 
and  omitted  to  declare  it,  plaintiff  can  only  recover  such  damages  as  would,  at  the  time  of 
defendants'  refusal  to  restore  the  price,  have  indemnified  him,  Aat  is,  the  price  witii  interait^ 
the  expense  of  advertising  the  elopement  and  die  costs  of  the  act  of  sale ;  he  camiot  recover 
fees  paid  to  counsel  for  instituting  the  redhibitory  action.  The  expenditure  for  fees  of  coun- 
sel was  the  result  of  the  refusal  to  restore  the  price.  It  was  not  such  an  immediate  aud 
direct  consequence  of  the  breach  of  the  contract,  as  is  contemplated  by  arts.  2525,  1928  of 
the  Code. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Bitchaiutn,  J. 
Bradford,  for  the  plaintiff.    PrestoHf  for  the  appellants.    The  judgment 
of  the  court  was  pronounced  by 

Slid  ELL,  J.  This  suit  was  instituted  to  recover  from  the  defendants  the 
price  of  a  slave,  purchased  under  full  warranties,  by  the  plaintiff  from  QlasgaWf 
in  January,  1845,  and  who  ran  away  on  the  16th  March,  1845.  The  petition 
charges  that  the  defendants  combined  with  QUugow,  for  the  purpose  of  deceiv- 
ing and  defrauding  the  purahaser ;  that  they  knew  the  slave  was  an  habitual 
runaway,  and  deceived  the  plaintiff  by  false  representations  as  to  his  place  of 
birth  and  former  ownership;  that  the  sale,  though  made  in  the  name  of 
Glasgow,  was  made  by  the  procurement,  and  for  the  aeconnt  of  the  defend- 
ants ;  that  they  are  bound  by  the  representations  and  warranties  contained  in 
the  act,  and  responsible  for  the  price  and  damages.  The  district  judge  was  of 
opinion  that  the  allegations  of  the  plaintiff  were  sustained  by  the  evidence,  and 
in  that  opinion  we  concur.  Our  attention  will,  therefore,  only  be  addressed  to 
the  questions  of  law  presented  in  the  argument  of  the  defendants'  counsel 
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The  defaDdants  objected  to  parol  evidence  to  prove  the  existence  of  a  part-  Btbwabt 
nerabip  interest  in  Sowlea  and  HiU  with  Olcugotp,  upon  the  ground  that  a  part-  Sowlm 
serahip  in  slaves  mast  be  constitnted  in  writing,  under  the  2807th  article  of  the 
Code.  However  necessary  a  written  contract  might  be  to  establish  such  a  part- 
nership as  to  the  partners  inter  se^  we  are  of  opinion  that  pai-ol  evidence  was 
admissible  in  favor  of  a  third  person,  charging  a  partnership  interest  and  a  fraud 
committed  by  one  of  the  partners,  by  the  procurement,  and  for  the  benefit,  of 
fais  associates ;  and  for  the  same  reason  we  are  of  opinion  tbat,  the  plaintiff  was 
not  estopped  from  showing  the  interest  of  Sowles  and  HitCt  by  the  deed  of 
sale  in  which  she  contracted  with  Glasgow  alone,  the  party  put  forward  by 
the  defendants  for  tbe  accomplishment  of  the  fraudulent  purpose. 

It  is  contended  that  the  action  is  barred  by  prescription.     Tbe  slave  ran- 
away  on  the  leth  March,  1845.  On  the  23d  April,  1845,  an  action  was  brought 
against  Olatgow,  upon  which  judgment  was  rendered.     During  the  prosecD- 
cution   of   that  action  the  plaintiff  discovered  the  connection  of  the  present 
defendants  with  the  matter,  and  brought  the  present  suit,  on  the  30  Mareh, 
1846.     Citation  was  served  on  the  1st  April,  1846.     In  ordinary  cases  the 
redhibitory  action  must  be  brought  within  a  year  from  the  date  of  sale.     C.  C. 
2512.     The  same  article,  however,  declares  that,  this  limitation  does  not  apply 
where  the  seller  had  knowledge  of  the  vice«  and  neglected  to  declare  it  to  the 
purchaser.     Article  Sl523  defines  the  extent  of  the  liability  of  the  seller,  who 
knows  the  vice  of  the  thing  he  sells,  and  omits  to  declare  it ;    and  the  succeed- 
ing article  declares  that:   **  In  this  case  the  action  for  redhibition  may  be  com- 
menced at  any  time,  provided  a  year  has  not  elapsed  since  the  discovery  of  the 
vice.     This  discovery  is  not  to  be  presumed ;  it  must  be  proved  by  the  seller.** 
Tbe  burden  being  thus  thrown  upon  the  seller  to  prove  the  discovery,  the  de- 
fendants contend  that  the  proof  was  furnished  by  the  plaintiff  himself,  by  the 
allegation  of  her  petition.     The  allegation  was  that,  the  slave  ranaway  **  on  or 
about  the  16th  March,  1845.'*     But  the  knowledge  on  the  16th  March,  1845,  of 
tbe  fact  that  the  slavtf  ranawsy  on  that  day,  does  not  necessarily  involve  the 
knowledge  of  the  preexistence  of  the  viice  which  is  the  basis  of  this  action.     To 
maintain  tbe  action  of  redhibition,  the  vice  of  which  the  purchaser  complains 
must  have  existed  before  the  sale.     One  of  the  vices  which  authorize  the 
action  in  the  case  of  slaves  is,  **  the  habit  of  running  away/'     That  a  slave 
runs  away  to-day  is  not  proof  that  he  was  formerly  in  the  habit  of  running 
away.  Reason  would  reject  such  a  conclusion  as  inconsequent.     The  language 
of  the  Code  is  also  opposed  to  it.     Article  2505,  indicates  what  shsll  be  deem- 
ed safflcient  evidence  that  a  slave  has  the  habit  of  running  away :  **  The  slave 
shall  be  considered  i^s  being  in  the  habit  of  running  away,  when  he  shall  have 
absented  himself  from  his  masters'  house  twice  for  several  days,  or  once  for 
more  than  a  month."     If  the  plaintiff  in  a  redhibitory  action  should   prove 
merely  that,  the  slave  he  purchased  ranaway  once  from  his  former  master  and 
was  absent  less  than  a  month,  he  woukl  not  recover.    A  fortiori  then,  it  would 
be  iRiproper  to  hold  that  the  elopement  of  the  slave  in  question  from  his  mis- 
tress for  the  first  time,  at  least  until  his  absence  had  continued  for  a  month, 
should  affect  her  with  the  presumed  knowledge  of  the  pre-existence  of  the 
habit  of  running  away.     But,  as  we  have  already  seen,  the  terms' of  the  law 
are  stringent;  the  injured  vendee  is  carefully  protected.     The  discovery  is  not 
to  be  presumed ;  it  must  be  proved  by  the  seller.     He  has  failed  to  establish 
the  discovery  of  the  vice  a  year  before  suit  was  brought,  and  the  plea  of  pre- 
scription was,  there  foe,  properly  disregarded. 
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The  jadgment  of  the  court  below  included  bb  daniBgeB  a  sum  of  Si 00,  Umb 
paid  by  tlie  plaiatifi*  to  her  couosel  ia  the  present  case  and  in  the  Buit  agaioBl 
Olasgaw.  It  IB  said  in  sopport  of  the  judgment  that,  article  2623  declaree  that 
the  Beller  who  knows  the  vice  of  the  thing  sold  and  omits  to  declare  it,  is  wa- 
swerable  to  the  buyer  in  damages,  besides  the  restitution  of  the  price  and  re- 
payment of  the  expenses.  And  the  french  text  of  this  article  is  referred  teas 
enunciating  in  very  strong  terms  the  extent  of  responsibibity,  **  est  tena,  oatre 
la  restitution  du  prix  et  le  rembursement  des  frais,  de  Unu  dammageB  et  in- 
terests euvers  Tacheteur." 

It  cannot  be  supposed  that  the  mere  omission  of  the  seller  to  declare  a  rice 
known  to  him,  was  intended  by  the  Code  to  impose  a  more  onerous  responsibil- 
ity than  a  fraudulent  declaration  made  by  the  seller  that  the  thing  sold  posseas- 
es  some  quality  which  he  knows  it  does  not  possess.  But  in  the  latter  case 
ar.icle  2525,  refers  us  to  the  rules  laid  down  under  the  title  of  '*  conventional 
obligations.'*  Recurring  to  that  portion  of  the  Code  we  find  it  declared  that: 
«» when  the  inexecution  of  the  contract  has  proceeded  from  fraud  or  bad  faith, 
the  debtor  shall  not  only  be  liable  to  such  damages  as  were  or  might  have  been 
foreseen  at  the  time  of  making  the  contract,  but  also  to  such  as  are  the  imme- 
diate and  direct  consequence  of  the  breach  of  that  contract ;  but,  even  where 
there  is  fraud,  the  damages  cannot  exceed  this.     C.  C.  1928. 

Although  the  law  intends  to  punish  the  fraudulent  vendor,  it  has  neverthe- 
less fixed  limits  to  the  punishment,  and  has  been  unwilling  to  confide  to  courts 
or  juries  an  unconti'olled  discretion,  which  might  be  exercised  in  a  spirit  of 
vengeance,  and  run  into  oppression  and  injustice.  Remote  damages  are, 
therefore,  excluded,  and  the  indemnity  must  be  restricted  to  such  as  are  by 
reasonable  intendment  the  immediate  and  direct  consequence  of  the  fraud. 

It  is  true  the  counsel  fees  would'  not  have  been  expended  by  the  plaintiff,  if 
this  purchase  had  not  been  made;  but  the  proximate  cause  of  their  expendi- 
ture was  the  refusal  of  the  defendants  to  restore  the  price.  Uotil  the  refusal, 
no  counsel  fees  had  been  expended,  nor  were  necessary.  The  plaintiflT,  upon 
his  own  showing,  would  have  been  indemnified  up  to  the  institution  by  suit 
against  Glasgow^  by  the  restoration  of  the  price  without  interest,  the  expens- 
es incurred  in  advertizing  the  elopement,  and  the  costs  of  the  notarial  act  of 
sale. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reduced 
from  the  sum  of  $762  85,  to  the  sum  of  S664  85,  and  that  so  reduced  it  be  af- 
firmed ;  the  plaintifif  paying  the  costs  of  this  appeal* 


JuDsoN  v.  Connolly  et  al. 


▲n  aflBdsYit  for  an  injanctien,  in  these  words :  "  M.  J.  (the  petitioner),  being  doly  twont 
deposes,  that  faeU  ifcated  in  the  ftiregoing  petition  are  true  to  the  belt  of  his  knowledg  • 
and  belief/'  is  insafficieDt  for  ancertainty.  C.  P.  304.  The  party  will  not  be  permitted  to 
amend  by  inserting  the  article  the  before /ac/«,  the  sense  being  complete  witboatit, 
where  nothing  shows  the  omission  to  have  been  one  of  inadvertence,  nor  that  the  party  in. 
tended  to  swear  to  all  the  facts  stated  in  his  petition,  nor  to  any  specific  fact. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Hoffman  and  HaUey^  for  the  appellant.    Roselius  and  Schmidt,   for  the 
defendants.     The  jadgment  of  the  court  was  pronounced  by 
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Kino,  J.  The  plaintiff  alleges  that  he  is  a  creditor  of  the  successioa  of 
Felix  Connolly t  for  a  large  sum,  as  the  assignee  of  certaia  judgroents;  that  the 
deceased  left  property  of  which  the  defeadaoto,  Bridget  aod  Sarah  Connolly, 
claim  to  be  the  owners ;  that  Bridget  Connolly^  has  caused  a  part  of 
the  property  to  be  seized  nuder  a  judgment  against  Sarah  Connolly,  and  is 
about  to  cause  it  to  be  sold ;  and  that  he  apprehends  that  the  defendants  will 
dispose  of  the  remaining  property  belonging  to  the  succession,  which  they  claim 
to  own.  He  prays  that  the  propeity  be  decreed  to  belong  to  the  succession  of 
the  deceased,  and  subjected  to  the  payment  of  its  debts;  and  that  the  defen- 
dants be  enjoined  from  selling  any  part  of  it,  daring  the  pendency  of  his  suit. 
A  motion  was  made  to  dissolve  the  injunction,  on  the  ground  that  the  oath  of 
the  plaintiff  was  insufficient.  The  motion  prevailed,  and  the  plaintiff  has  ap- 
pealed. 

The  oath  of  the  plaintiff  is  as  follows:  ^* Mills  Judson,  being  duly  sworn, 
deposes,  that  facts  stated  in  the  foregoing  petition  are  true  to  the  best  of  his 
knowledge  and  belief.*' 

The  judge,  in  our  opinion,  correctly  concluded,  that  this  oath,  by  reason  of 
its  uncertainty,  was  insufficient  to  authorize  the  injunction,  and  that  he  was  not 
permitted  to  supply  the  'definite  article  **  the^^  before  the  word  fiicts,  the  sense 
of  the  sentence  being  complete  without  the  addition.  Nothing  shows  the 
omission  to  have  been  one  of  inadvertence,  nor  that  the  plaintiff  intended  to 
•wear  to  all  the  facts  stated  in  his  petition,  which  are  very  numerous,  or  to  any 
specific  facts  upon  which  he  relied  to  maintain  an  injunction.    C.  P.  art.  304. 

Judgment  affirmed. 
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Ex  PARTE  Louis. 

A  ttatU'Uber  may  me  for  bia  liberty,  unaided  by  a  curator  or  other  penon.    The  appointment 
of  a  CQrat3r  to  a  staiu-liber  ii  only  necessary  to  preserve  or  administer  property,  given  or 
devised  to  him  after  he  has  acqaired  the  right  to  freedom  at  a  fatare  time.    C.  C.  193. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry,  J.  /. 
M.  Wolfe,  for  the  appellant.  Biron,  contr^.  The  judgment  of  the  court 
was  pronounced  by 

KiivG,  J.  Antoine  Gr'n^a^  by  his  last  will,  directed  his  slave  Louis  to  be 
liberated  at  the  age  of  twenty-one  years.  Until  that  age  he  was  left  under 
the  care  of  his  executor,  David  Cousin,  with  an  injunction  upon  the  latter  to 
cause  the  slave  to  be  taught  a  trade.  Louis  lately  presented  a  petition  to  the 
Piatrict  Court  representing,  that  the  period  for  his  emancipation  had  arrived ; 
that  he  was  entitled  to  wages  for  the  time  that  he  remained  in  the  service  of 
Cousin,  and  to  damages  for  ill  treatment ;  and  prayed  for  the  appointment  of  a 
curator  to  take  charge  of  his  person  and  administer  his  property.  An  order 
vna  granted  for  the  appointment  of  a  curator,  in  conformity  with  this  prayer. 
Cousin  subsequently  took  a  rule  to  show  cause  why  the  order  should  not  be  set 
aside.     The  rule  was  made  absolute,  and  the  plaintiff  has  appealed. 

No  appointment  of  a  curator  was  necessary  to  enable  the  plaintiff  to  main* 
tain  an  action  for  his  liberty.  The  statu4iber  is  authorized  to  appear  in  court 
jinaided,  for  that  purpose.    The  law  only  contemplates  the  appointment  of  a 
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Ez  PARTE  curator  to  the  slatu^liher,  for  the  purpose  of  prieBenring  and  HdmiDiBteriDg  pro- 
^ova.  party  given,  or  devised,  .to  him,  after  he  has  acquired  the  future  right  to  his 
freedom.  C.  C.  art.  193.  It  ia  neither  alleged  nor  shown  thai;  tl>e  petitioner 
has  received  a  donation  or  bequest,  and,  we  think,  that  the  judge  did  not  err  io 
rescinding  the  order.  The  question  in  relation  to  the  petitioner's  right  either  to 
the  damages  or  wages  claimed,  although  discussed  at  bar,  does  not  properly 
arise  in  the  present  litigation.  It  is  understood  to  be  at  issue  in  another  action 
DOW  pending  between  the  parties,  and  an  expression  of  opinion  in  relation  to  it, 
at  this  time,  wonld  be  premature,  as  we  deenri  it  unnecessary  to  the  decision  of 
the  isolated  question  presented.  Judgment  affirmed. 


Ward  et  al.  v,  Warfiej^d  et  al. 

^e  obligatioa  of  aa  ageat,  whose  aathority  it  limited  by  iottractiooB,  is,  to  adhera  faithfiiUy 
to  those  instructiooi.  If  he  unDecessarily  exceed  his  commisaion,  or  risk  the  effects  of  bis 
principal  without  aathority.  he  renders  himself  responsible  to  the  latter  fortbeconss* 
qaences  of  bis  act.  It  loss  ensae  it  is  no  defence  that  he  intended  the  benefit  of  his  prin. 
cipal.  Bat  sobseqaent  assent,  as  between  principal  and  agent,  is  equivalent  to  a  preWoas 
aathority  ;  hence  where  an  agent  has  committed  a  breach  of  orders,  and  the  principal* 
with  iall  knowledge  of  all  the  circumstances,  adopts  his  acts,  even  for  a  moment,  he  will 
be  bound  by  them,  aod  the  agent  discharged,  ^uch  assent  need  not  be  express ;  it  may 
]be  inferred  from  the  conduct  of  the  principal. 

Where  a  principal  has  employed  afactor  eithertobuy  or  to  sell,  and  the  factor,  acting  in  good 
faith,  has  departed  from  his  instructions,  and  has  so  informed  his  principal,  the  latter  will  be 
bound  to  notify  the  agent  of  his  repudiation  of  the  act,  withm  a  reasonable  time  after  being 
informed  of  it,  or  he  will  be  presumed  to  have  adopted  the  jtransaction,  and  the  loss,  if  any. 
will  fal]  on  him. 

Where  a  factor,  to  whom  cotton  had  been  consigned  for  sale  in  the  city  in  which  be  resided,  in 
consequence  of  low  prices,  ships  it  to  a  foreign  market,  and  notifies  his  principal  of  the  fact 
and  of  his  motive  for  doing  so.' offering  to  him  the  alternative  of  taking  the  cotton  at  a  valua- 
tion placed  on  it  before  shipping,  or  the  chances  of  the  foreign  market ;  and  the  latter, 
instead  of  replying  at  once,  postponed  his  answer  for  several  days,  until,  after  the  receipt 
of  foreign  news,  he  had  ascertained  that  the  shipment  would  prove  anpiDfitable,  when  ha 
notified  the  factor  of  his  intention  to  take  the  price  of  the  home  valuation,  the  principal 
will  be  held  to  have  assented  to  the  shipment,  aod  the  loss  will  fall  upon  him. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge,  J* 
The  facts  of  this  case  are  stated  at  length  in  the  opinion  delivered  by 
SlidelU  J*  infra.  The  judge  of  the  District  Court  rendered  a  judgment  io 
favor  of  the  plaintiflfs  against  T.  B,  Warfield  for  the  sum  of  82643  33,  with 
interest  at  live  per  cent  a  year,  from  12  March,  1844,  till  paid,  and  costs;  and 
in  favor  of  Cumeal  for  $159  21,  with  intefesl^at  five  per  cent,  from  30  April, 
1844,  with  costs.  The  reasons  for  this  judgment  are  stated  by  him,  as  follows: 
^'This  case  involves  the  application  of  a  well  settled  principle  of  agency, 
which  is  simply  this :  That  the  acts  of  one  or  the  other  party,  when  disclosed 
to  his  correlative,  should  by  promptly  avowed  or  disowned.  For  authorities,  io 
addition  to  those  quoted  from  Story's  treatise  on  Agency,  I  refer  to  3  Pit.  Rep. 
69.  1  Brock.  Rep.  86.  It  has  often  been  recognized  in  unr  State  decisions. 
Bee  4  La.  542.  11  La.  288.  16  La.  51,  471.  18  La.  18.  And  it  iareoDg- 
Aizod  in  fbo  textaijd  provisions  of  our  Code.     Arts.  181 1,  2958, 
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*^  That  the  act  of  shipping  the  cotton  was  unauthorized,  there  is  no  doubt ; 
and  ihere  U  as  little,  tha,t  defeadants  were  not  bound  to  accept  either  aUernative  warfixlik 
proposed  to  them;  but  their  defence  is  not  placed  on  this  ground,  as  they  insist 
that  they  did  elect  to  take  the  valuation  made.  The  cotton  was  shipped  on  the 
7th  March,  the  account  made  up  on  the  12th,  advice  of  the  whole  forwarded 
on  the  27th,  and  it  is  admitted  to  have  been  received  at  Bachelor's  Bend,  Mis* 
sissippi,  on  or  before  the  6th  of  April  by  T.  B.  f^arfield,  the  acting  partner. 
The  answer,  electing  the  valuation,  whs  pot  made  until  the  9th  of  May,  and  is 
dated  at  Cincinnati.  Was  this  done  within  a  reasonable  time  ?  I  am  of  opinion 
that  it  was  noL  No  explanation  of  their  silence  is  offered,  and,  in  the  mean- 
time, the  price  of  cotton  had  materially  declined.  In  the  meantime  a  curree* 
poodence  had  taken  place  between  plaintiffs  and  Camealt  one  of  the  partners. 
He  received  information  of  what  had  been  done,  before  the  23d  of  April,  but 
did  not  make  his  election  until  the  30th,  and  then  under  very  suspicious  circom- 
BtHnces,  it  being  in  proof  that  news  from  England,  by  the  Acadia,  showing  a  still 
greater  decline,  was  received  in  Cincinnati  on  the  29tb.  But  the  account-cur- 
rent furnished  by  plaintiff  shows  that,  at  a  date  not  precisely  fixed,'  but  evi- 
dently made  in  a  different  writing,  and  after  the  account  had  been  closed  on 
June  1st,  his  balance  of  $1640  46  was  carriad  to  his  private  account,  apparently 
in  pursuance  of  his  letter  of  May  30th.  This  is,  I  think,  a  severance  of  the 
joint  interest,  and  an  acquiescence  in  his  choice  to  take  the  valuation. ** 

On  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  the  district 
judge  assigned  the  following  reasons  for  refusing  it : 

**  The  motion  for  a  new  trial  is  urged  on  the  ground  that  plaintiffs  themselves 
committed  the  first  wrong,  in  omitting  to  inform  defendants  of  their  proceedings, 
from  7  March  until  the  27th,  and,  therefore,  cannot  complain  of  the  defendants 
for  taking  a  like  liberty.  This  matter  was  urged  on  the  trial,  and  I  gave  it  full 
attention,  but  I  did  not  notice  it  in  the  reasons  for  judgment  as  it  appeared  to  be 
accounted  for  by  the  testimony  of  the  plaintiffs*  clerk,  who  deposed  that  during 
this  time  the  regular  packets  had  ceased  running.  The  statement  struck  me  as 
extraordinary,  but  when  the  evidence  was  closed  and  no  proof  offered  by  the 
adverse  party,  I  did  not  feel  at  liberty,  on  my  own  knowledge  that  boats  are 
departing  for  the  cotton- shipping  ports  almost  daily  during  a  great  portion  of  the 
year,  to  assume  the  fact,  during  those  particular  twenty  days,  in  contradiction  of 
the  statement  under  oath  of  a  credible  witness.  It  was  a  matter  of  fact,  and  it 
was  open  to  defendants  to  have  shown  the  contrary.  Had  such  neglect  been  • 
clearly  made  out,  I  should  not  have  deduced  the  consequences  from  it  which  the 
defendants  do.  , 

**'  No  doubt  the  plaintiffs  were  in  duty  bound  to  give  prompt  information  of 
their  doings,  and  the  consequence  would  be,  if  they  did  not  do  so,  a  liability  for 
all  damage  their  principals  might  sustain,  but  not  an  exemption  of  the  defendsnta 
from  all  their  duties  or  responsibilities,  still  less  a  compensation  of  the  damage 
one  sustained  by  that  sustained  by  the  opposite  party,  without  regard  to  amount. 
Ward  4r  Oo.  were,  in  this  instance,  the  party  exposed  to  loss  by  delay.  Had 
the  cotton  market  fallen  fif^  per  cent,  or  risen  as  much,  defendants  had  the 
right  to  profit  by  the  change,  to  throw  the  loss  oo  plaintiifs,  or  take  the  profits  to 
themselves.  But  did  it  give  to  defendants  the  right,  on  their  part,  to  hold  a 
proposition  in  suspense  until  the  full  event  was  developed  ?  I  think  it  did  not. 
When  defendants  received  the  letter  of  the  27th  they  might  have  replied :  we 
disavow  your  act,  and  have  nothing  to  do  with  your  alternative ;  or  as  I  have 
aaid,  have  availed  themselves  of  the  change  in  the  market.    But  had  they 
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returaerl  for  answer:  we  shall  await  the  state  of  the  market  until  the  9tfa  of 
May,  and  then  decide.  Yet  this,  in  effect  is  the  coarse  I  am  urged  to  sanction.'' 

The  plnintiflfs.  as  well  as  T.  B,  fVarfield,  one  of  the  defendants,  appealed 
from  this  judgment. 

Prcn^m  and  Finifct/,  for  the  plainriflTs,  cited  3  Cowen,  281.  4  Mason,  296. 
10  Pick.  326.     6  Wend.  103.     3  Paters,  69. 

Josephs  and  W.  Christy^  for  the  defendants. 

The  judgment  of  the  court  was  pronounced  by 

Slid  ELL,  J.  The  plaintiffs  are  cotton  factors  in  New  Orleans,  and  the  de- 
fendants are  owners  of  a  plantation  in  Mississippi,  which  appears  to  have  been 
under  the  superintendence  of  T,  B.  Warjield,  Camealt  one  of  the  owners, 
resided  at  Cincinnati.  The  style  of  the  planting  partnership  was,  Wariield  8f  Co. 

The  object  of  this  action  is  to  hold  the  defendants  for  a  loss  upon  a  shipment 
of  cotton  to  Liverpool.  The  cotton  was  shipped  by  the  defendants  to  the  plain- 
tiffs, with  whom  they  were  in  account,  for  sale.  Instead  of  selling  at  New 
Orleans  they  shipped  it  to  CasteUain  Sc  Co.  of  Liverpool,  obtaining  an  advance 
from  the  New  Orleans  agents  of  that  house  for  the  full  market  value  at  New 
Orleans,  the  nett  proceeds  of  which  advance,  after  deducting  shipping  charges, 
commission  for  advances,  &c.,  were  passed  to  the  credit  of  the  defendants. 

The  shipment  to  Liverpool  was  made  on  the  7th  March,  1844;  and  on  the 
27th  March,  the  plaintiffs  addressed  to  WarJUld  4*  Co.,  at  the  plantation,  the 
following  letter: 

''  New  Orleans,  27th  March,  1844. 

<*  Messrs.  Wa&field  6c  Co. — Dear  Sirs :  We  held  your  cotton  until  the  7th 
instant,  when  we  concluded  it  would  be  better  to  ship  it  to  Liverpool,  than  to 
sell  it  here.  The  market  was  continually  going  down,  and  the  heavy  and  in- 
creasing stocks  here  and  in  New  York,  and  at  all  the  other  ports  in  the  United 
States,  forbid  the  hope  of  any  advance,  at  least  for  months  to  come.  Moreover, 
the  speculation  having  ceased,  the  value  of  cotton  here  must  be  regulated  by 
the  Liverpool  prices.  We  have  no  doubt  your  interest  will  be  promoted  by  the 
shipment.  We  had  the  cotton  valaed  by  one  of  our  best  brokers,  and,  if  you 
prefer  not  risking  the  shipment,  we  will  pay  you  the  valuation  prices.  We  do 
not  wish,  however,  to  do  so,  as  we  have  bought  no  cotton,  and  are  averse  to 
doing  so.  That  we  were  right  in  making  the  shipment  is  proven  by  the  fact 
that,  all  the  lower  qualities  of  cotton  can  be  bought  fully  half  a  cent  lower  than 
the  valuation  put  on  yours.  The  shipment  will  reach  Liverpool  at  a  favorable 
moment,  and  when  the  stocks  will  be  extremely  low  in  that  market,  and  we 
hope  for  a  good  return  from  the  consignment. 

**  We  obtained  an  advance  to  the  full  valuation  of  the  cotton,  with  which  yon 
are  credited;  the  advance  amounted  to  815,635  35.  364  bales  Highlands 
mark,  weighing  166,003  lbs. ;  71  bales  Oak  Place,  31,981  lbs. 

**  We  acted  for  you  in  this  matter  as  we  would  have  done  for  ourselves.  The 
only  regret  we  have  on  the  subject  is,  that  we  did  not  sell  in  December,  when 
prices  were  higher,  or  that  we  did  not  ship  earlier. 

*'  No  one,  however,  believed  in  the  rapid  decline  of  cotton,  nor  could  any 
reflecting  person  have  supposed,  considering  the  weather  we  had  in  November, 
December,  and  January,  the  crops  would  turn  out  so  large.  Independent  of 
the  heavy  bales,  the  crop^will  be  beyond  all  expectation  ;  already  over  1,500,000 
bales  have  been  received,  and  there  is  yet  to  come  to  this  port  alone  over 
100,000  more. 

•*  All  have  been  deceived  in  regard  to  prices,  and  none  more  than  you.    We 


NEW  ORLEANS,  MAY,  1848. 


471 


tratt,  however,  the  measore  adopted  by  ns  may  briDg  the  proceeds  of  your  crop 
up  to  expectaiioti.  We  send  you  a  price  current  of  the  day,  referriog  to  which, 

We  are,  very  truly,  yours, 

Wa&d,  Jonas  6c  Co." 

Od  the  12th  April,  1844,  a  letter  of  similar  import  was  addressed  to  Cameal, 
at  Ciocinoati.  It  is  admitted  that  the  letter  to  WarJUld  4*  ^*  was  received  by 
T.  B>  Warjidd  before  the  5  April,  1844,  and  that  to  Cameal  was  received  by 
him  before  the  23  April,  1844.     The  replies  made  by  them  were  as  follows  : 

*'  CiDcinnati,  April  30th,  1844. 

'*  Genllemtn:  In  your  favor  of  the  12th  instant,  you  say  *our  market  con- 
tinued to  go  down  so  rapidly  with  no  great  hope  of  improvement,  that  we 
concluded  to  ship  your  crop  to  Liverpool,  on  the  7th  of  March.  We  had  it 
Talued  by  one  of  our  best  brokers.  Although  we  are  averse  to  owning  any 
cotton,  yet  as  we  had  not  time  to  consult  you,  we  give  you  the  option  of  taking 
the  valuation,  or  letting  the  shipment  go  on  your  own  account.'  So  far  as  I 
have  interest  in  the  crop,  which  you  know  is  one-third,  I  take  the  valuation  of 
the  broker.  The  Warfidds^  owniug  the  other  two-thirds,  must  decide  for 
themselves.  Very  truly,  yours. 

T.  D.  Carzveal. 
{Addressed)  Messrs.  Ward,  Jonas  6c  Co.,  New  Orleans." 

''  Cincinnati,  May  9th,  1844. 

Messrs.  Ward,  Jonas  &  Co.,  New  Orleans. — GenUemen :  We  hsve  deter- 
mined to  take  for  our  crop  the  broker's  valuation,  as  furnished  T.  2>.  Cameaif 
and  yield  to  you  the  advantages  of  the  shipment  to  Liverpool. 

Thos.  B.  &  W.  J.  Warfield, 
by    Thos.  B.  Warfield. 

It  appears  that,  on  the  28th  April,  the  news  per  European  steamer  was  re- 
ceived at  Cincinnati,  announcing  a  serious  decline  of  cotton  in  Liverpool,  and 
was  published  at  large  in  the  Cincinnati  newspapers  on  the  29th. 

It  is  assumed  in  argument  by  the  defendants,  and,  we  think,  properly,  that 
the  original  agency  of  the  plaintiffs  was  limited  to  the  sale  of  the  consigned 
property  in  New  Orleans. 

The  principle  is  well  settled  that  the  obligation  of  an  agent,  whose  authority 
is  limited  by  instructions,  is,  to  adhere  faithfully  to  those  instructions.  If  he 
unnecessarily  exceed  his  commission,  or  risk  bis  principal's  effects  without 
authority,  he  renders  himself  responsible  to  the  principal  for  the  consequences  of 
his  act.  If  loss  ensue,  it  furnishes  no  defence  to  him  that  he  intended  the 
benefit  of  his  principal.  But  while  this  general  doctrine  may  be  considered  as 
unquestionable,  there  are  other  principles  which  are  equally  well  settled  in  the 
law  of  agency.  Subsequent  assent,  as  between  principal  and  agent,  is  equiva- 
lent to  a  previous  authority ;  and  hence  where  an  agent  has  committed  a  breach 
of  orders,  and  tiie  principaK  with  full  knowledge  of  all  the  consequences,  adopts 
his  acts,  even  for  a  moment,  he  will  be  bound  by  them,  and  the  agent  will  be 
discharged.  Nor  it  is  necessary  that  such  asseut  should  be  express,  it  may  be 
inferred  from  the  conduct  of  the  principal.  Hence  the  rule,  so  frequently  acted 
upon  by  courts  of  justice,  that  is  to  be  found  embodied  in  all  modern  treatises, 
thatt  when  the  principal  has  employed  his  factor,  either  to  buy  or  to  sell,  and 
the  factor,  acting  in  good  faith,  has  departed  from  the  instructions,  and  has  so 
informed  his  principal,  the  principal  is  bound  to  notify  his  rejection  within  a 
reasonable  time  after  intelligence  received,  otherwise,  he  will  be  presumed  to 
have  adopted  the  transaction,  and  the  loss,  if  any,  will  fall  on  him. 
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A  very  pertinent  illostration  of  this  rule  is  foood  in  the  case  of  Prince  t. 
Clark,  1  Barn  wall  and  Cresswell,  186.  Prince  shipped  goods  on  board  of  an 
lodiaman,  at  London,  bound  to  Calcutta,  of  which  Clark  was  the  captain,  and 
Cojjin  the  purser.  He  consigned  the  goods  to  thein«  and  directed  them  to  ioTeat 
the  proceeds  in  certain  specified  articles,  or  in  bills  at  the  exchange  of  the  day. 
They  sold  the  goods  at  Calcutta  and  invested  the  proceeds  in  sugar,  which  was 
not  one  of  the  articles  specified  in  the  instructions,  and  informed  their  principal 
of  the  purchase  by  a  letter,  which  he  received  on  the  29th  May.  They  alleged 
the  rate  of  exchange,  as  the  reason  of  deviating  from  bis  instructions.  They 
had  no  commercial  establishment  in  England ;  but,  by  a  memorandum  on  a  pro- 
missory note  given  by  them  to  Prince^  before  they  sailed  for  India,  H  appeared 
that  one  Leigh,  of  London,  had  acted  as  their  agent  in  some  insormce  trans- 
vctions,  and  was  the  brother-in-law  of  Clark,  a  fact  which  the  pJaintlfiT  knew. 
On  the  7th  August,  Prince  notified  Leigh  that  he  would  not  accept  the  sugars, 
and  advised  him  to  insure  them.  Leigh  declined  to  interfere,  alleging  that  he 
had  no  knowledge  of  any  transactions  between  the  parties.  The  vessel  iu  which 
the  sugar  was  shipped  was  lost  oflf  the  Cape  of  6o(»d  Hope,  in  June,  but  the 
intelligence  was  not  received  in  London,  until  the  26th  August.  Upon  these 
faots  it  was  held,  in  an  action  by  Prince  against  Clark  to  recover  the  proceeds  of 
the  goods  shipped  to  him,  that  the  jury  were  warranted  in  finding  that  Prince 
had  assented  to  the  purchase  ef  the  sugar.  There  was  a  general  verdict  for  the 
delendant,  and  Abbott,  C.  J.,  upon  a  motion  by  the  plaintiff  for  a  new  trial,  said, 
the  plaintiff  was  not  bound  to  accept  the  sugar.  It  was  his  dutyf  however,  to 
notify  his  rejection  of  it  within  a  reasonable  time  after  he  received  the  intel^ 
ligence  of  the  purchase,  if  there  was  any  person  here  to  whom  the  notice 
could  be  given.  The  jury  here  found,  upon  the  evidence  submitted  to  them, 
that  Leigh  was  a  person  to  whom  notice  ought  have  been  given,  and  that  it  was 
not  given  within  a  reasonable  time.  Bayley,  J.  said,  the  principal  has  no  right 
to  pause,  and  to  wail  thejluctuati/m  of  the  market  in  order  to  ascertain  whether  the 
purchase  is  likely  to  be  beneficial  or  prejudicial ;  he  is  bound,  if  he  dissents,  to 
notify  hisdetermioation  within  a  reasonable  time,  provided  be  has  an  opportunity 
of  doing  so.  He  thought  it  was  the  plaintiffs  business  to  make  inquiry  whether 
dark  and  Coffin  had  an  agent  in  London,  and  that  his  neglect  to  do  so.  for  two 
months,  was  evidence  to  go  to  the  jury  to  show  that  he  acquiesced  in  the  pur- 
chase of  the  sugar.  Holroyd,  J.  thought  that,  the  jury  might  fitirly  infer,  from 
the  facts  of  the  case,  that  the  plaintiff  did  once  assent  to  take  the  cargo  on  his 
own  account,  or  that  he  meant  at  least  to  take  the  chance  of  the  market.  That 
they  might  presume  that  something  had  happened  between  the  S9tfa  May 
and  the  7th  August,  to  alter  the  intentions  which  he  had  once  formed. 

Now,  in  the  present  case,  the  plaintififs  appear  to  have  acted  in  good  fiiitbf 
and  with  a  desire  to  promote  the  interest  of  their  principals ;  and  they  informed 
Warfield,  one  of  the  partners,  of  what  they  had  done,  and  of  their  motive  for 
doing  80.  He  gets  this  letter  at  least  as  early  as  the  5th  April,  and  makes  no 
answer  until  the  9th  May.  Under  the  well  settled  rule  it  was  his  duty  to  an- 
swer in  a  reasonable  time,  and  the  question  is,  was  this  acting  within  a  reason- 
able time.  We  do  not  feel  disposed  to  say  that  we  would  be  obliged  to  hold  a 
planter  to  the  same  promptitude  as  a  merchant.  His  situatfon,  habits,  and  means 
of  deliberation,  are  not  the  samf^.  But  we  cannot  but  think  with  the  judge 
below,  that,  the  length  of  this  delay,  on  the  part  of  Warfield,  was  very  suspi- 
cious. It  looks  very  much  like  waiting  the  fluctuation  of  the  market,  to  get  the 
certainty  whether  the  shipment  to  Europe  would  be  beneficial  or  prejudicial* 
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In  monlto  this  dtfes  not  seem  fair  towards  a  party  who  had  acted  in  good  faith       Ward 
for  wbnt  he  supposed  the  interest  of  his  employer;  and,  for  that  reason,  the    WAarixtDw 
Idw  does  not  permit  it. 

The  case  is  less  free  from  difficulty  as  to  Cameal,  The  plaintiffs  say  that 
notice  to  Warfield  was  notice  to  him.  This  is  questionable ;  but  it  is  not  neces- 
sary to  decide  that  point.  We  think,  under  the  circumstances,  that,  even  if  we 
ought  not  to  hold  the  notice  binding  upon  Cameal  as  of  the  5th  April,  it  is  fair 
to  conclude,  under  the  evidence,  that  it^was  communicated  to  him  by  his  part- 
ner before  the  22d  Aprili  at  which  date,  if  not  sooner,  the  plaintiffs'  direct  com* 
munication  reached  him.  At  all  events  he  waited  seven  days,  and  the  coinci' 
dence  of  the  date  of  his  letter  and  of  the  publication,  at  Cincinnati,  of  the  Euro- 
pean news  of  the  decline  of  Cotton,  is  an  unfavorable  one.  It  is  very  difficult 
to  resist  the  impression  that,  both  the  defendants  purposely  postponed  their 
replies  until  they  could  get  such  advice  from  Europe  as  would  enable  them  to 
make  their  choice,  with  a  certainty  of  having  the  best  of  the  bargain.  Suppose, 
on  receipt  of  the  plaintiffs*  communication  of  what  he  had  done,  the  defendants 
had  at  once  replied :  **  You  have  disobeyed  our  orders,  and  now  we  shall  wait 
intelligence  from  Europe,  and  either  take  the  shipment  or  repudiate  it,  as  we 
shall  then  deem  most  advisable."  Certainly  they  would  have  been  held  to  the 
shipment  Yet  their  procrastination  and  silence  have,  we  think,  virtually  placed 
them  in  that  position.  The  relation  of  principal  and  agent  is  one  of  mutual 
con6dence,  candor,  and  good  faith.  See  Paley  on  Agency,  4,  31.  Russell  on 
Factors  and  Brokers,  26,  and  the  cases  there  cited.  Troplong,  Mandat,  §  611 
et  seq.     Civil  Code  1805,  1811,  2979. 

It  was  objected  by  the  defendants  that  their  factors  had  been  guilty  of 
negligence,  in  not  advising  them  immediately  of  the  shipment.  If  any  injury 
had  occurred  to  the  defendants  by  the  delay,  the  plaintiffs  would  have  been  re- 
sponsible for  its  consequences.  But  no  injury  has  been  shown,  and  we  cannob 
perceive  how  a  negligence  of  the  factor,  which  did  the  principals  no  harm^ 
should  work  an  exemption  of  the  defendants  from  the  responsibility  subsequently 
arising  from  their  own  conduct. 

The  district  judge  gave  judgment  against  Warfield*  but  released  Cameal^ 
upon  the  ground  that,  although  his  delay  to  answer,  and  then  replying  only  after 
the  arrival  of  the  steamer's  news,  were  very  suspicious  circumstances,  yet 
that  it  was  to  be  inferred  from  an  account  subsequently  rendered  by  the  plain- 
tiffs, on  the  1  June,  1844.  in  which  a  sum  was  carried  to  bis  private  account, 
that  they  had  assent  d  to  the  choice  made  by  him  in  his  letter  of  May  dOth^  We 
are  not  prepared  to  assent  to  this  inference.  The  account.in  question  appears 
to  us  to  be  made,  upon  the  basis  of  the  shipment  to  Liverpool  being  for  account 
of  the  defendants.  The  plaintiffs  credited  the  amount  of  the  nett  proceeds  of 
the  cash  advance  made  by  the  New  Orleans  agent  of  the  Liverpool  consignees, 
various  deductions  having  been  made  for  shipping  charges  and  commissions  on 
advance,  6cc.  The  credit  was  stated  in  these  words:  *'  March  12.  By  nett 
proceeds  of  cash  advance  received  of  Messrt.  Charles  Sf  Kimgender^  shipment 
of  four  hundred  and  thirty  five  bales  cotton,  to  Messrs.  H.  Castellain  S^  Co, 
Liverpool,  per  ship  Maranham,  for  your  acccount  and  risk,  per  statement  ren- 
dered you,  viz  :  6cc."  The  credit  of  $1640  given  to  Cameal  individually,  waa 
the  result  of  a  balance  thus  produced.  If,  instead  of  crediting  a  sum  arising 
from  the  credit  of  the  nett  proceeds  of  cash  advances  received  from  the  english 
agent,  the  plaintiffs  had  credited  Cameal  upon  the  basis  of  the  broker's  valuft' 
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tion,  the  alternative  proposed  in  the  plaintiffs'  letter,  then  the  inference  of  acqui- 
escence made  by  the  district  judge  would  have  been  tenable. 

We  are  of  opinion  that,  under  the  evidence,  the  plaintiffs  may  be  considered 
as  not  conteo] plating  the  solidary  liability  of  Cameal,  bat  as  regarding  him  at 
interested  for  one  third  in  the  cotton. 

It  is,  therefore,  decreed  that,  the  judgment  tLgtdnB^Warfield  be  affirmed  ;  and 
it  is  further  decreed  that,  the  judgment  as  to  Cameal  be  reversed,  and  that  the 
plaintiffs  recover  of  said  CameaZ  the  sum  of  Si  321  63,  with  interest  from  the 
29  September,  1846,  until  paid,  and  costs  in  the  court  below,  and  it  is  farther 
decreed  that  the  defendants  pay  the  costs  of  this  appeal. 


Snethen  v.  The  Memphis  Insurance  Company. 

Where  in  an  action  on  a  policy  of  ininrance  on  mercbandize  on  board  of  a  bai^e,  wbich  was 
sank  while  in  tow  of  a  steamer,  the  evidence  shows  that  the  barge  was  strong-  and  in  good 
condition,  and  that  it  was  possible  that  her  sinking  may  have  been  owing  to  some  onseen 
and  ondisoovered  peril  oi  the  river,  it  woald  be  to  extend  the  doctrine  of  seaworthiness 
too  far,  to  avoid  the  policy  becaase  the  cause  of  the  accident  is  not  specifically  ascertained 
by  the  evidence. 

The  general  rule  is,  that  seaworthiness  is  presumed ;  but  where  a  vessel  Rprings  a  leak  soon 
after  the  risk  commences,  withoat  any  apparent  cause  from  perils  within  the  policy,  a  new 
presumption  arises  of  unseaworthiness ;  but  this  latter  presumption  is  not  condosiTe ;  it  may 
rebutted  by  evidence. 

APPE  A.L  from  theFbwth  District  Court  of  New  Orleans,  Strawhndge^  J. 
Hunter^  for  the  plaintif),  cited  Patrick  v.  HalleU  1  Johns.  241.  2  Phil- 
lips, 758.  1  Marshall,  165.  Walts  and  Spring,  for  the  appellants,  relied  on 
Marshall  on  Ins.,  (1  am.  ed  )  pp.  156,  363.  Phillips  on  Ev.,  (2  am.  ed.)  toI.  It 
p.  324.     3  Johns.  Cases.     The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  action  is  upon  a  policy  on  merchandize  loaded  on  a  barge, 
in  tow  of  a  steamer.  The  barge  was  suddenly  discovered  to  be  leaking  badly 
and  sinking,  on  the  second  day  after  the  departure  from  St.  Louis,  on  the  way 
to  New  Orleans.  Upon  discovering  her  condition  the  steamer  wae  turned  to- 
wards the  shore,  and  in  doing  so  the  barge  careened,  broke  her  fastenings,  turn- 
ed over,  and  sunk.  The  defence  is  that  the  barge  was  unseaworthy.  None  of 
the  witnesses  undertake  to  point  out  a  specifie  cause  for  the  accldoDtt  aa  that 
the  barge  struck  a  -snag  or  sand  bar,  or  incurred  any  other  evident  casuality. 
The  court  below  rejected  the  defence^  and  gave  judgment  for  the  plaintiff* 
The  defendants  have  appealed. 

The  evidence  to  the  point  of  seaworthines  at  the  inception  of  the  ▼oyage,  ia 
extremely  full  and  cogent.  It  comes  not  merely  from  the  officers  and  erew  of 
the  steamer,  but  from  other  reliable  sources,  such  as  the  inspectors  emptoyed 
by  the  St.  Louis  Insurance  Company,  one  of  whom  was  inspector  of  holts  un- 
der the  act  of  Congress.  A  case  could  rarely  be  presented,  where  the  testimo- 
ny of  witnesses  to  the  fact  of  seaworthiness  would  be^  more  complete.  On  the 
other  hand,  the  failure  to  fix  the  accident  upon  some  specific  cause*  is  a  cir- 
cumstance which  has  been  zealously  urged  by  the  defendants*  counsel,  as  crea- 
ting a  presumption  of  unseaworthiness,  and  certainly  deserves  coosideration  in 
determining  the  question  of  fact  upon  which  the  cause  tarns. 

The  witnesses  offered  by  the  plaintiff  who  were  oyo-witneases  of  die  dis- 
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•iter,  concur  in  saying  that  she  could  not  have  suuk  so  rapidly  after  the  disco?-      Skstru 
eiy  of  the  leak,  if  some  external  Tioleoce  had  not  occurred.    On  the  other  Mcmphii  Tir- 
hand,  two  witnesses  examined  by  the  defendants,  and  who  professed  to  be  ex-  aurikcb  Com- 
perienced  in  such  matters,  say,  that  if  a  barge  in  tow  of  a  steamer,  comes  vio- 
lently in  contact  with  any  obstacle,  such  as  a  snag  or  sand  bar,  the  shock  would 
be  felt  on  board  the  steamer,  and  express  their  surprise  that  a  barge  should  sink 
when  in  tow  of  a  steamboat,  from  any  external  cause  or  shock,  without  its  be- 
ing felt.    One  of  these  witnesses  concedes,  however,  that  an  external  peril  might, 
under  some  circumstances  occur,  and  sufficient  to  cause  the  sinking  of  a  boat, 
without  being  observed  at  the  moment,  such  as  sliding  upon  a  stump  in  bringing 
the  boat  to  land,  the  working  out  of  a  water  plag,  &c.,  and  that  he  has  heard  of 
disasters  occurring  to  boats  without  any  satisfactory  reason  being  assigned ;  that 
it  is  very  difficult,  in  some  cases,  to  ascertain  the  cause  of  a  barge  or  steamer's 
sinking. 

The  snags,  shoals,  logs,  and  sand  bars,  give  a  peculiar  danger  to  the  navigation 
of  the  Mississippi  generally ;  and  the  part  of  the  river  where  the  present  loss 
occurred,  was  not  exempt  from  those  sources  of  danger.  After  commenting  on 
those  peculiar  features  of  the  navigation  of  the  Mississippi,  the  district  judge 
expresses  his  opinion  that  the  barge  was  probably  injured  at  a  landing  where 
aome  cargo  was  taken,  on  the  night  before  the  accident,  which  occurred  at  an 
early  hour  in  the  morning,  the  steamer  and  barge  having  laid  to  all  night. 

With  proof  so  cogent  as  was  offered  to  show  the  youth,  strength  and  good 
condition  of  the  barge,  and  with  a  reasonable  possibility  that  some  unseen  peril 
of  the  river,  whose  effect  was  not  at  the  moment  discovered,  may  have  caused 
this  loss,  it  would  be  pushing'^the  doctrine  of  seaworthiness  too  far,  to  avoid  this 
policy  because  the  cause  of  the  accident  is  not  specifically  ascertained  by  the 
evidence. 

The  general  rule  is,  that  seaworthiness  is  presumed .  But  when  a  vessel  springs 
a  leak  soon  after  the  risk  commences,  without  any  apparent  cause  from  perils 
within  the  policy,  then  a  new  presumption  arises,  and  the  unseaworthiness  wil 
be  intended.  But  this  latter  presumption,  however,  is  not  conclusive ;  it  may 
be  countervailed.  Chancellor  Kent  seems  to  recognize  this,  although  he  dis- 
aented  from  the  majorily  of  the  court  in  Patrick  v.  HaiUtt  and  Bourne^  1  Johns. 
246,  for  he  cites,  with  apparent  approbation,  the  opinion  of  Marshall  to  the  ef" 
feet,  **  that  where  a  ship  is  lost,  or  incapable  of  proceeding  on  her  voyage,  and 
this  cannot  be  ascribed  to  stress  of  weather  or  any  accident  on  the  voyage,  the 
fiiir  and  natural  presumption  is,  that  she  was  not  seaworthy,  and  it  is  incumben^ 
on  £he  insured  to  show  that,  at  the  time  of  her  departure,  she  was  in  fact  sea. 

worthy." 

Iq  Talbot  y.  The  Commercial  Insurance  Company^  2  Johnson,  129,  the  court 
seems  to  have  narrowed  the  liberality  towards  the  assured  of  the  doctrine  in 
Patrick  v.  HalUtt;)ixit  still  the  doctrine  is  distinctly  enunciated  that,  the  pre- 
sumption of  unseaworthiness,  arising  from*  the  springing  of  a  leak  soon  after 
tiie  commencement  of  a  voyage,  without  any  apparent  cause  or  extraordinary 
accident,  may  be  repelled. 

In  reviewing  the  case'^of  the' Peggy,  where^theliability  of  the  underwriter 
was  maintained  by  the  same  court,  although  the  vessel,  without  stress  of  weather 
or  apparent  cause,  became  water-logged,  and  sunk  on  the  second  day  of  her 
voyage,  the  court  enumerates  the  prominent  facts  which  were  then  considered 
as  countervaiTing  the  presumption  of  unseaworthiness ;  the  fact  that  she  was 
two  years  ok),  the  durable  character  of  her  materials,  the  testimony  of  her  be- 
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SifsTHEH      ing  tight,  staunch,  and  strong  when  she  sailed,  coupled  with  the  admission  of  the 
Mbmi^is  Iif-   tinderwriter  that,  she  was  seaworthy  three  months  before.     This  evidence  the 
sDBAMCE  Com-  court  then  compared  with  the  facts  of  the  case  before  it,  where  the  vessel  was 
between  eight  and  nine  years  old. 

After  a  careful  consideration  of  the  testimony,  which  satisfied  the  mind  of  the 
district  judge  that  the  barge  was  seaworthy  at  the  commencement  of  the  voy- 
age, that  accidents  proceeding  from  perils  of  the  river,  might  occur  to  produce 
a  leak  and  eventually  a  loss,  without  being  at  the  moment  perceived,  and  that 
some  such  peril  must  have  been  the  operating  cause  in  the  present  caae,  we 
)iave  deemed  it  to  be  our  duty  to  affirm  the  judgment. 

Judgment  affirmed.* 


Jacobs  v.  Augustin,  Sheriff,  et  al. — On  a  Re-hearing. 

ISec.  3  of  the  atat  of  25  March,  1831,  aatboriziiig  tbe  coait,  in  case  of  the  disiolotion  of  an 
iiyanctioQ,  to  coDdeoio,  in  the  same  jadgment,  the  plaintiff  and  bis  surety,  jointly  and  sev. 
erally,  to  pay  to  the  defendant  interest  on  the  the  amoant  of  the  judgment  and  damages, 
applies  only  where  judgments  have  been  enjoined.    In  other  cases,  the  defendant  must  be 
left  to  bis  remedy  on  the  bond. 

APP  E  AL  hj  the  plaintiff  from  a  judgment  of  the  Fifth  District  Court  of  New 
Orleans,  Buchanan^  J.  In  this  case,  on  the  first  hearing,  the  judgment  of 
the  lower  court  was  affirmed,  for  the  reasons  assigned  by  the  judge  a  qtto.  The 
case  involved  no  question  of  law. 

GreineTy  for  the  appellant.  Augustin,  for  the  defendants.  The  judgment 
of  the  couit  on  the  re-hearing  was  pronounced  by 

Kino.  J.  The  plaintiff  instituted  this  action  to  set  aside  an  adjudication  made 
by  the  sheriff  of  certain  property,  which  she  alleges  belongs  to  her,  and  was 
illegally  seized  to  satisfy  a  judgment  rendered  against  Mrs,  Bernard  Hart, 
She  also  claimed  damages  for  the  alleged  wrongful  acts  of  the  sheriff,  and  ob- 
tained an  injunction  restraining  Homer,  the  purchaser,  and  the  sheriff,  from 
dispossessing  her.  Various  defences  were  pleaded  by  the  defendants,  and 
J2omer  prayed  for  the  dissolution  of  the  injunction,  with  damages.  The  district 
judge  sustained  the  sheriff's  sale,  dissolved  the  injunction,  and  condemned  the 
plaintiff  and  her  surety,  in  solido^  to  pay  Romer  $100,  special  damages.  That 
judgment  we  affirmed.  Upon  a  reconsideration  of  the  testimony,  we  still  think 
that  the  validity  of  the  sheriff's  sale  was  properly  maintained.  The  judge, 
however,  erred  in  awarding  special  damages  to  Rotner,  It  has  been  repeated- 
ly held  that,  the  act  of  1831,  providing  for  assessing  damages  on  the  dissolution 
of  injunctions,  applies  only  to  dases  of  judgments  enjoined.  In  other  cases  the 
party  aggrieved  is  left  to  his  remedy  upon  the  bond.  17  La*  183.  19  La. 
402.  2  Rob.  180.  This  error  escaped  our  attention,  when  the  case  was 
originally  presented. 

It  is,  therefore,  ordered  that,  so  much  of  the  judgment  appealed  from  as 
awards  $100  special  damages  to  Romer,  be  reversed,  without  prejudice  to 

*For  the  reasonn  assigned  in  this  opiniop,  judgment  was  at  the  same  time  affinned,  in  a 
case  between  the  same  plaintiff  and  the  Tennessee  Marine  and  Fire  Insurance  Compa- 
rty;  the  parties  having  agreed  that  the  judgment  in  the  case  against  the  Memphis  htm 
ift/ffff  Company f  shoiUd  be  conclusive  ol'  this. 
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^omef*s  right  pf  action  on  the  injanctioD  bond.     In  other  respects  the  jadg- 
ment  is  affirmed,  the  appellee  paying  ibe  costs  of  this  appeal. 
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AUGUfTIV. 


6uccES6ioN  OF  Aroote  y  Villalobos. 

An  act  of  pledge,  gout  seing  privi,  to  bave  effect  against  tbird  persons,  mast  be  recorded  in 
the  office  cf  a  notary.  C.  C.  3125.  A  registry  in  tbe  office  of  conveyances  is  insufficient 
to  give  it  any  effect  against  tbird  persons. 

"Wbere  an  act  of  transfer  of  the  rights  of  an  beir  in  a  succession  recites  a  previous  pledge  Of 
the  hereditary  righu  to  a  third  person,  the  transferee  cannot  oppose  her  act  of  transfer  to 
the  claim  of  the  pledgee,  thoagh  tbe  act  of  pledge  had  not  been  recorded  in  the  office  of  a 
notary,  bat  a  subsequent  acquisition  by  her  of  tbe  rights  of  the  heir,  by  a  title  superior 
to  that  of  the  first  transfer,  or  to  any  claim  that  could  be  set  up  by  the  pledgee,  will  be 
▼alid. 

APPEAL   from  the   Second   District  Court  of  New  Orleans,   Canon,  J. 
T.  H.  Lewis  and  Bermudez,  for  the  appellant.     Gedge,  contr^     The 
jadgment  of  the  court  was  pronounced  by 

King.  J.  Evariste  Marin  filed  an  account  of  his  administration  as  curator 
of  Argote  y  FilLalobos,  on  which  he  placed  himself  as  the  assignee  of  Joseph 
Vargas^  one  of  the  heirs,  for  $800,  to  be  first  paid  out  of  the  funds  falling  to 
the  share  of  that  heir.  Gaston  BrusU  and  Madame  Wioite,  opposed  the 
account,  claiming  to  be  themselves  the  owners  of  the  entire  share  of  Vargas^ 
and  praying  that  the  amount  of  the  inheritance  devolving  upon  him  should  be 
paid  over  to  them.  Several  other  oppositions  were  filed  in  the  lower  court, 
but  the  controversy,  as  presented  to  us,  is  confined  to  the  respective  rights  of 
Marin  and  of  these  opponents,  to  the  share  of  Vargas,  The  oppositions  to  the 
claim  of  Marin  were  sustained,  and  he  has  appealed. 

It  appears  from  the  evidence  that  Vargas  passed  an  act  under  private  signa- 
ture, in  which  he  declared  that,  desiring  to  secure  Marin  against  the  conse- 
quences of  two  endorsements,  he  transferred  to  the  latter  all  his  rights  in  the 
succession  of  Argote  y  Villalohos,  intending  that  Marin  should  retain  in  his 
hands  the  funds  to  be  derived  from  that  source,  and  pay  himself,  by  preference 
over  all  other  creditors  of  Vargas,  for  any  disbursements  made  as  the  endorser 
of  two  notes,  for  $400  each.  The  act  was  recorded  in  the  office  of  the  register 
of  conveyances.  Marin  took  up  the  notes,  some  time  after  the  13th  of  May, 
1847.  Subsequently  to  the  execution  of  this  act,  Vargas  transferred  to  BrusU 
and  Madame  Wiotte  his  rights  in  the  succession  of  Villcdohos,  to  the  extent  of 
f  1,471  72.  And  still  later,  on  the  2d  November,  1846,  he  executed  a  third  act, 
by  which  he  transferred  to  Madame  Wiotte  his  remaining  rights  in  the  succes. 
sioD  of  Argote  y  Vitlalobos,  reserving  the  right  of  repurchase  within  a  specified 
time.  In  this  last  act  he  recites  the  previous  partial  transfers  of  his  hereditary 
rights,  and,  among  them,  that  to  Marin,  and  declares  that  they  are  not  to  be 
afifected  by  this  sale ;  and  that,  in  the  event  of  his  inheritance  being  insufficient 
to  satisfy  the  previous  claims  upon  it,  the  vendee  is  not  to  be  responsible  for 
their  payment. 

On  the  28th  of  September,  1846,  MurreU  issued  an  execution,  under  a  judg- 
ment which  he  obtained  against  Vargas  prior  to  the  date  of  any  of  those  trans- 
fisrs,  in  virtue  of  which  he  caused  all  the  rights  of  Vargas  in  the  succession  to 
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SucctsseoR  OF  be  seized,  without  regard  to  the  previous  transfers.    At  the  sheriflf's  sale  thej 
LALoloB,^^  were  adjudicRted  to  Parr  a,  who  ceded  them  to  Madame  WioUe, 

It  is  clear  that  the  contract  betweeo  Marian  and  Vargas  was  uot  a  sale  bat 
a  pledge,  by  which  the  former  gave  his  rights  in  the  succession  to  secure  the 
latter  against  the  liability  he  had  incurred  as  endorser.  The  act  was  under 
private  signature,  and  could  only  produce  effect  against  third  persons  by  being 
registered  in  the  office  of  a  notary  public.  C.  C.  3125.  That  formality  was 
not  observed.  The  only  registry  of  the  act  was  in  the  office  of  conveyances, 
which  is  not  such  a  compliance  with  the  law  as  to  give  it  effect  against  third 
persons.  MurrelVa  seizure  covered  all  the  interest  of  Vargas  which  had  not 
been  previously  alienated  ;  that  interest  passed  by  the  sheriff  *s  adjudication, 
and  is  now  owned  by  Madame  WiotU.  It  is  true  that  the  latter  acknowledged 
the  precedence  of  Marin's  claim  over  her  own  in  the  second  act  from  Vargas 
to  herself,  and  could  not  successfully  oppose  that  act  to  Marin's  claim ;  but  she 
has  since  acquired  the  rights  of  Vargas  by  a  title  superior  to  the  second  trans- 
fer made  to  her,  and  superior  to  any  claim  that  can  be  asserted  by  Marin*  She 
holds  under  Parra^  who  was  not  affected  by  the  pledge,  nor  by  the  second 
transfer  to  Madame  WiotUt  which  was  made  while  the  rights  of  Vargas 
were  under  actual  seizure  at  the  suit  of  Murrell. 

Judgment  affirmed. 


Same  Case — On  aw  Application  for  a  Re-hbamno- 

Bees.  3,  5  of  the  ttat  of  20  MsKh,  1827,  eitablitbiog  an  office  for  the  regiftry  of  oooveyaaoof 
in  New  Orleans,  relate  to  the  registry  of  soch  acts  of  transfer  as  convey  the  title  to  pro- 
perty, and  not  to  acts  intended  to  secon  an  endorser  against  tbeoonseqaences  of  his  en- 
dorsement. 

The  recording  of  an  act  of  mortgage  or  pledge  in  the  office  of  the  register  of  conveyances  in 
the  city  of  New  Orleans,  is  not  notice  to  third  persons.    C.  C.  3318, 3319, 3125. 

ON  an  application  for  a  re-heariog,  Letoia  and  Bermudez,  for  the  appeUant» 
urged  that  the  stat.  of  20  March,  1827,  ss.  3,  5,  has  modi6ed  the  Civi| 
Code,  so  as  to  make  the  registry  of  acts  such  as  that  executed  by  Vargas  in 
the  office  of  the  register  of  con^ejances  in  New  Orleans,  equivalent  to  their 
registry  in  the  office  of  a  notary  public. 

The  opinion  of  the  court,  on  this  application,  was  pronounced  by 
Kiifo,  J.  The  3d  and  5th  sections  of  the  act  of  1827  (B.  &  C.  Dig.  p. 
603),  relate  to  the  registry  of  such  acts  of  transfer  as  convey  the  title  to  pro- 
perty, and  not  to  acts  like  that  under  consideration,  which  was  intended  to 
cecure  an  endorser  against  the  consequences  of  his  endorsements.  If  the  act 
between  Vargas  and  Marin  relate  to  real  property,  aa  is  contendedt  it  must 
be  considered  to  be  a  mortgage ;  and  if  it  relate  to  moveables,  it  is  a  pledge.  la 
neither  event  was  the  registry  in  the  office  of  conveyances,  notice  to  third  per- 
sons. C.  C.  3318,  3319,  3125.  Parra,  whose  rights  Madame  WiotU  acquired, 
had  no  notice  of  the  act,  either  constructive  or  actoal.  as  far  as  appears  from 
the  record.  Re-hearing  refused. 
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MicHOUB  et  al.  v.  Dejoux  et  al. 

Where  a  pnrchaier  at  a  jadiciai  tale  of  property  fold  under  a  mortgage  retained  by  the 
plaintiff  on  a  sale  of  the  property  to  the  defendant,  fffkes  a  rale  on  the  plaintiff  to  ihow 
cause  why  the  sale  should  not  be  rescinded,  on  the  ground  of  the  existence  of  a  lease  made 
by  the  defendant  and  not  made  known  at  the  time  of  the  sale,  the  defendant,  not  having 
been  a  party  to  the  jadiciai  sale,  need  not  be  made  a  party  to  the  rale. 

APPEAL  from  the  District  Court  of  the  First  DistricCf  Buchanan^  J.     Du- 
vigneaudn  Roselius  aod  SouU^  for  the  plainti^.     Schmidt  and  CasUra^ 
for  the  appellants.     The  judgmeDt  of  the  court  was  prooounced  by 

KosT,  J.  Dejoux  purchased,  on  three  years*  credit,  a  house  and  lot  from  the 
succession  of  Girod.  He  failed  to  pay  the  first  instalment  at  maturity,  and  the 
executors  of  Giro^  instituted  proceedings  against  him  and  his  endorsers,  to  re- 
cover the  amount.  During  the  pendency  of  this  suit,  Dejoux  made  a  seven 
years*  lease  of  the  property  to  Adelaide  Brown^Yn^  brother's  concubine,  for  an 
annual  rent,  proved  to  be  less  than  one-fottrth  of  the  real  value  of  the  tene- 
ment. The  executors  having  obtained  a  judgment,  causecf  the  property  to  be 
sold  under  their  mortgage,  and  the  purchaser  afterwards  refused  to  take  it  on 
account  of  the  lease,  which  was  not  made  known  at  the  time  of  the  sale.  The 
executors  then  sued  to  avoid  the  lease,  on  the  ground  that  it  was  made  for  the 
purpose  of  defrauding  the  succession  of  Girod,  who  holds  a  privilege  on  the 
property  for  the  whole  price.  Subsequently,  the  purchaser  at  the  sheriff's 
sale  took  a  role  upon  the  executors,  to  show  cause  why  the  adjudication  made 
to  him  should  not  be  set  aside,  on  the  ground  that  the  sheriff  was  unable  to 
give  him  a  title  and  the  absolute  possession  of  the  property,  by  reason  of  the 
existence  of  the  lease.  This  rule  was  made  absolute,  aud  the  adjudication  set 
aside. 

The  answer  of  the  defendant,  Dejoux,  contains  the  two  following  exceptions 
to  the  plaintiffs*  right  of  action :  First,  That  they  have  sold  the  property,  and 
nothing  shows  that  the  purchaser  is  not  bound  to  take  it,  subject  to  the  lease. 
Second,  That  the  plaintiffs  have  not  alleged,  and  it  does  not  anywhere  appear 
in  their  petition,  that,  even  with  the  lease,the  property  would  not  sell  for  a  sum 
sufficient  to  pay  the  succession  of  Girod  all  that  is  due  to  it.  In  case  these 
exceptions  be  overruled,  he  filed  a  general  denial,  and  farther  answered  that 
the  lease  had  been  made  by  him  in  the  legitimate  exercise  of  his  right  of  own- 
ership, that  he  had  made  large  improvements  on  the  property,  which,  as  it 
stood,  was  more  than  sufficient  to  pay  all  that  is  due  to  Girod^s  estate.  The 
ether  defendant,  Adelaide  Brown,  answered  that,  she  was  the  bond  fide  lessee 
of  the  property,  and  denied  the  fraud  charged  against  her.  The  case  was  tried 
before  a  jury,  who  returned  a  verdict  for  the  piaintifls ;  and  the  defendants  have 
appealed  from  the  judgment  rendered  thereon. 

The  suit,  as  it  was  presented  to  the  jury,  is  an  action  by  the  executors  to 
avoid  the  lease  on  the  ground  oi  fraud,  in  order  that  the  property  may  be  made 
available  for  the  price  aod  the  interest  due  thereon.  We  are  satisfied  that  the 
verdict  has  done  justice  between  the  parties.  But  the  defendants'  counsel 
asks  that  the  case  be  remanded,  on  certain  bills  of  exception  found  in  the  record* 
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After  six  of  the  jurors  had  been  sworn,  he  insisted  that  the  exception  pre- 
sented by  his  answer  should  be  determined  bj  the  court  before  the  cause  was 
submitted  to  a  jury,  which  application  the  court  refused,  considering  the  pro- 
per course  to  be,  at  that  stage  of  the  procee'dings,  to  submit  the  exceptions  fo 
the  jury  under  its  instructions.  We  are  not  prepared  to  say  that  the  coart 
erred  ;  but,  without  going  into  that  inquiry,*  the  exceptions  were  clearly  untena- 
ble, and  the  jury  did  no  more  than  consider  them  in  that  light.  The  adjudi'!a- 
tion  of  the  propeity  had  been  set  aside,  and  the  purchaser  was  not  bound  to 
take  the  property.  The  executors  alone  had  an  interest  in  the  proceeding. 
The  allegation  in  the  petition  that  the  lease  was  made  to  defraud  the  succession 
of  Girod,  who  has  the  vendor's  privilege  on  the  property  for  the  price,  was 
amply  sufficient.  Unless  the  plaintiflfs  were  injured  by  the  lease,  there  could 
be  no  fraud. 

The  exceptions  of  the  defendants  to  the  refusal  of  the  judge  to  instruct  the 
jury  on  some  of  the  points  submitted  by  their  counsel,  are  equally  untenable. 
No  part  of  the  price  is  shown  to  have  been  plaid  to  the  succession  of  Girod. 
It  is  true  that  the  property,  without  the  lease,  originally  sold  for  a  sum  suf- 
ficient to  pay  it ;  but  this  adjudication  has  been  set  aside, and  can  have  no  effect 
on  the  rights  of  parties. 

The  rule  to  set  aside  the  adjudication  was  properly  litigated  between  the 
purchaser  find  the  plaintiffs.  The  defendant,  Dejoux,  wais  not  a  party  to  the 
judicial  sale.  Judgment  affirmed. 


Menard  v.  Davidson. 

Where  the  directors  of  a  bank,  in  conseqaence  of  a  private  loss  sastained  by  their  cashier/ 
make  him  a  payment  of  bis  salary  for  six  mouths  in  advance,  and  be  alterwards  pays  him* 
self  a  second  time,  by  monthly  instalmeaUr  for  the  same  period,  the  surety  on  bis  oflkial 
bond,  who  had  k>oand  himself  for  the  faithfol  performcnce  of  his  duties  by  the  cashier,  and 
to  save  the  bank  harmless  from  any  negligence  or  misconduct  of  bis,  and  that  the  lattei 
shoald  render  a  faithful  account  of  all  moneys  and  effecis  committed  k>  bis  charge,  will  be 
bound  for  the  deficiency.    Such  an  advance  of  salary  cannot  release  the  surety. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J.  T# 
G.  Morgan,  for  the  appellant.  Benjamin  and  Mkou,  for  the  defendant' 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  Davidson  was  the  cashier  of  the  branch  of  the  CarrollNm 
Bank  at  Baton  lleuge,  and  McNeill  was  his  surety.  The  breach  in  the  condi- 
tion of  the  bank  assigned  is,  the  appropriation  of  a  sum  of  money  by  Davidson 
to  his  own  use,  for  which  McNeill  is  sought  to  be  made  liable  in  this  8uit« 
There  was  an  assignment  made  of  the  right  of  the  bank  in  this  claim  to  the 
plaintiff,  the  validity  of  which  has  not  been  contested.  Judgment  wa» rendered 
in  favor  of  McNeill^  and  the  plaintiff  has  appealed. 

Under  a  resolution  of  the  directors  of  the  branch,  of  the  23d  of  November, 
1841,  the  cashier  was  authorized  to  draw  his  salary  for  four  nranthe  in  advance* 
on  paying  iuterest ;  and  by  a  resolution  of  the  13th  of  April,  1642,  he  was 
authorized  to  draw  his  salary  in  advance  for  six  months,  by  paying  the  usua) 
interest;  and,  in  case  of  approval  by  the  mother-bank,  ahouki  it  be  required > 
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and  it  ia  lidded  in  the  latter  resolution,  of  which  the  cashier  was  the  recording 
scribe,  that  Mr,  Datidson  offered  to  give  annple  security  for  said  loan* 

The  deficit  in  this  case  arises  from  DaxidsorCs  having  received  his  salary 
twice,  once  under  the  above  resolutions  in  advance,  and  afterwards  in  the  re. 
gnlar  monthly  installments.  The  defence  is  that,  the  surety  is  not  liable  for 
the  amount,  it  having  been  loaned;  and  that  the  advance  of  the  salary  to  tlie 
cashier  was  a  violation  bf  the  conditions  of  (he  suretyship,  and  that  he  was 
thereby  discharged. 

The  salary,  its  amount,  and  mode  of  payment,  do  not  appear  by  the  bond 
to  have  formed  a  constituent  part  of  the  contract;  It  is  not  mentioned.  The 
condition  is,  for  the  faithful  performance  of  his  duties  by  Davidson^  and  that  he 
ahoold  render  a  faitbfol  account  of  all  moneys  and  effects  committed  to  hie 
charge,  and  should  save  the  bank  harmless  from,  or  on  account  of,  any  negligence 
or  misconduct.  To  this  point  no  authority  has  been  adduced,  and  lye  cannot 
say  that  the  increase  or  diminution  of  the  salary  of  an  oflicer,  or  an  advance  or 
delay  in  the  payment  of  it,  releases  his  ruretjes.  None  of  these  cases  can 
be  distinguished  in  principle ;  and  if  in  one  the  surety  is  i-eleased  by  the  act,  he 
would  be  equally  so  in  the  others. 

It  is  clear  that  a  surety  is  not  bound  for  loans,  or  ordinary  debts,  contracted 
by  the  cashier  with  the  bank,  and  for  which  he  becomes  its  debtor  in  the  coarse 
of  business.  But  we  can  find  no  grounds  whatever  for  treating  the  defalcation 
n  nder  consideration,  as  a  debt  of  that  character.  The  term  loan  used,  as  it 
stands  in  the  resolution,  does  not  control  the  Whole  import  created  by  the  other 
terms  employed.  The  cashier  was  authorized  to  draw  his  salary  for  six  months 
in  advance,  in  consequence  of  his  having  sustained  loss  by  a  fire,  he  to  pay  the 
usual  interest.  The  advance  was  evidently  to  be  extinguished  by  his  salary 
as  it  was  earned,  and  it  was  in  that  sense  that  the  pretentions  afterwads  set  up 
by  the  cashier,  to  consider  the  advance  as  an  ordinary  loan,  received  the  rebuke 
of  the  directora  of  fhe  mother-bank.  *'  Your  letter,'*  says  the  cashier  of  the 
iDStitulion,  '*of  the  I4th  instant,  has  been  submitted  to  our  direclioo,  and  mo^'e 
than  surprize  has  been  created,  with  the  ooosi  ruction  yon  would  place  on  the 
resolutions  of  the  board  of  your  branch  relative  to  the  advance  of  salary  allowed. 
Neither  the  letter  nor  spirit  of  those  resolutions  justify  your  position  ;  the 
very  fact  of  your  not  baviog  credited  the  interest  is  further  evidence,  &c." 
And  whatexplauation  is  given  of  this  omission  to  credit  the  interest?  And  if 
the  transaction  was  a  loan  merely,  which  made  the  cashier  an  ordinary  debtor 
to  the  bank,  with  the  privilege  of  renewing  under  the  usual  curtailment  of  tea 
percent,  as  contended  for  by  him  in  his  letter,  which  produced  the  reply  just 
given,  how  does  it  happen,  that  he  who  was  bound  faithfully  to  enter  ail  trans- 
actions of  the  bank  uuder  tbeir  appropriate  head  and  in  their  proper  place, 
never  entered  this  in  the  loan  or  discount  line  ?  It  was  charged  to  suspense 
account,  indicating  thereby  that  it  was  in  suspense^  and  the  very  reverse  of 
what  he  pretended  it  was.  No  entry  is  made  of  either  curtailment  or  interest, 
according  to  the  conditions  of  the  pretended  loan ;  bat  he  regularly  took  the 
whole  amount  of  his  salary  at  the  expiration  of  each  month,  and  charged  it  to 
contingent  expenses  without  any  deduction.  Res  ipsa  loquitur.  We  think 
there  is  nothing  in  this  defence,  and  that  the  judgment  appealed  from  ought  to 
be  set  aside,  notwithstanding  the  verdict  of  the  jury  in  the  court  below. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  reversed,  and 
that  the  plaintiff  recover  from  the  defendant,  iS.  Z>.  McNeill,  the  sum  of 
$1,569  53,  with  interst  from  judicial  demand,  and  cosU  in  both  courts. 
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Hatch  et  al.  v.  Arnault  et  al. 

Tb6  soil  of  the  romao  tfuepublica  was  public  property ;  but  the  law  in  relation  to  thoee  great 
works,  which  were  designed  to  be  as  permanaent  as  the  labonrof  man  could  make  them^ 
cannot  be  applied,  withont  modification,  to  an  infant  colony,  such  as  Louisiana  was  while 
under  the  dominion  of  Spain,  without  population,  and  a  portion  of  whose  soil  only  was  be- 
yond the  reach  of  annual  inundation,  and  where  the  roads  were  necessarily  such  as  tbe 
changes  in  the  rivers  and  fature  settlements  would  require. 

Tbe  pricciple  established  by  the  decision  in  Renthrop  v.  Bourg,  4  Mart  97,  that  the  soil  of  a 
highway  is  publk  property,  cannot  be  extended  to  all  highways  or  public  roads  in  this 

State. 
The  Code  of  1835  distinguishes  between  grands  ehemiiu  or  highways,  and  ekemins  publics  or 
public  roads.    The  former  are  of  that  class  of  public  things,  the  property  of  which  is  vested 
in  the  whole  nation  (Code  of  1808,  b.  2,  tit.  S,  art.  6.    Code  of  1835,  art  444) ;  while  the  lat- 
ter may  be  made  on  land  subject  to  private  ownership.    Stat  IS  March,  1818,  s.  8.    The 
Code  of  1825.  cannot  be  considered  as  altering  the  law,  on  this  subject,  as  it  stood  at  the 
time  of  its  promulgation,  but  as  declaratory  of  it.  While  it  recognized  the  doctrine  in  Rch- 
thyrp  ▼.  Bourgt  to  its  proper  extent,  it  established  those  reservations  which  became  ne- 
cessary as  the  country,  in  its  settlement,  was  continually  undergoing  changes.    The  roads: 
old  and  new,  in  this  State,  are  generally  what  are  denominated  in  the  Code  public  roads 
hence,  it  by  no  means  follows,  becaase  a  road  is  a  public  road,  that  the  public  has  any  right 
to  the  soil  after  it  has  been  abandoned.    Whether  there  are  roads  in  this  State  of  the  dajs 
of  via  publicat  it  is  not  necessary  to  decide. 
Tho  Stat  of  10  April,  1805,  having  required' that  all  judgments  should  be  signed,  a  judgment 
rendered  while  that  statute  was  in  force,  not  signed,  cannot  have  the  force  of  res  judicata. 
The  road,  known  as  tho  Metairie  road,  extending  from  the  bayou  St  John,  along  tbe  bayou 
Metairie,  to  the  settlement  of  Cannes  Brusl^es  on  the  Mississippi  river,  was  not  a  public 
highway  of  which  the  soil  belonged  to  the  sovereign ;  and  having  been  abandoned  by  tbe 
public  for  more  than  thirty  years,  during  which  time  the  possession  of  individaals,  under 
their  respective  titles,  has  been  undisturbed,  it  can  no  longer  be  subjected  to  public  use. 

APPEAL  from  tbe  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
The  material  facts  in  this  case  are  stated  iB  the' opinion  infrd. 

Pepin  and  Preston,  for  the  plaintiffs.  This  controversy  prt^sents  questions 
of  fact  and  of  law.  The  question  of  fact  is,  whether  the  Merarie  road  is  a 
public  highway,  as  claimed  by  the  plaintiffs.  The  judgment  of  Governor 
Galvez,  in  1779,  establishes  that  it  was  the  king*s  road,  and  had  been  public  as 
long  as  the  memory  of  man  could  reach  before  that  period.  Again,  in  1805, 
the  oldest  residents  of  the  country  proved  that  the  innabiiants  of  the  german 
coast  were  compelled  to  work  upon  it  by  public  authority;  that  it  was  the 
shortest  road  from  the  coast  to  the  capital ;  that  it  was  better  than  the  road 
along  the  lev6e  :  whs  used  not  only  by  horsemen,  but  also  by  carriages ;  and 
that  Governor  Galvez  especiallvr  claimed  its  use  during  a  war.  This  alone, 
made  it  a  public  road  under  the  express  condition  of  all  french  and  Spanish 
grants,  that  the  sovereign  reserved  the  land  necessary  for  his  public  roads. 
The  decree  of  the  Superior  Court  of  the  Territory  of  Orlesnsalso  established 
fully  that  the  road  was  a  public  road.  The  act  of  the  Territorial  legislature 
shows  that  it  was  an  act  of  expropriation,  whioh  of  right  belongs  to  every 
sovereign.  The  road  being  deemed  by  the  sovereign  indispensible  to  the  pub- 
lic, the  inhabitants  and  defendants  were  allowed  to  claim  indemnification  if  tbe 
government  failed  to  prove  it  a  public  road.  Having  fully  established  that  it 
was  a  public  rond,  no  indemnification  was  allowed.  Although  it  is  believed 
that  every  inhabitant  of  the  coast  appeared  and  defended  the  suit,yetf  like  suits 
of  expropriution  of  the  present  time,  personal  citation  was  not  required.  The 
suit  and  judgment  in  this  case  was,  therefore,  conclusive  upon  all  who  appeared 
and  all  who  failed  to  appear,  and  also  is  rcr  judicata  as  to  all  who  hold  under 
them*     l*he  decree  is,  that  the  road  of  right  belongs  to  tbe  public,  and  is  bind- 
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ing  upon  all  the  inhabitants  of  timt  day,  and  their  descendants  of  the  present 
time.  Independent  of  these  solemn  judgments  after  the  most  able  defence, 
the  testimony  on  the  present  trial  would  fully  justify  a  similar  judgment.  We 
have  thus  established,  by  three  judgments  of  competent  courts  before  the  insti- 
tuticyi  of  this  suit,  that  the  Metarie  road  from  the  capital  to  the  Mississippi  riv- 
er was  a  public  road ;  also  by  an  act  of  the  sovOToign  legislature  of  the  country, 
and  by  the  evidence  that  it  had  been  so  by  immemorial  usage. 

Having  established  it  to  be  a  public  road,  the  soil  is  in  the  public.  This  was 
fully  decided  in  the  celebrated  case  of  Renthrop  v.  Bourg,  4  Mart.  136,  337. 
The  court  say :  *^  We  caH  a  public  road  that  of  which  even  the  soil  is  public.  We 
do  not  take  it  to  be  in  a  public  road,  as  in  a  private  one,  the  soil  of  which  be- 
longs  to  another,  while  we  have  only  the  right  of  walking  or  driving  over  it. 
The  soil  of  a  public  road  is  public.  The  contradistinction  between  a  public  and 
private  way,  as  to  the  ownership  of  the  soi^,  is  here  apparent.  Here  the  idea 
of  the  right  of  the  public  being  incorporeal,  a  mere  right  of  way  is  repelled,  as 
well  as  the  corresponding  one  of  the  soil  being  private  property,  which  is  said 
to  be  the  case  in  private  ways.  And  the  distinction  between  these  and  public 
roads  is  made  to  consist  in  this,  that  in  the  latter  the  right  of  passing  over  tbe 
surface  and  the  ownership  of  the  soil  reside  in  the  public."  See  Mayor  of 
New  Orleans  v,  Metzinger,  2  Mart.  303.  Mayor  of  New  Orleans  v.  Magnon. 
4  Mart.  3.  The  plaintiffs,  being  part  of  the  public,  have  not  only  a  right  of 
way,  but,  in  common  with  others,  they  filso  have  a  righi  to  the  soil  itself. 

These  are  the  public  roads  describcKl  in  the  1st  sec.  of  the  act  approved  the 
12th  March,  1818.  '*Sec.  1,  That  all  roads-in  this  State  that  have  been  opened, 
Inid  out,  or  appointed  by  virtue  of  an  order  of  any  of  the  police  juries  in  their 
respective  parishes,  are  hereby  declared  to  be  public  roads."  They  do  not  dif- 
fer  from  a  street  in  a  city ;  both  are  publici  juris^  belonging  wholly  to  the  pub- 
lic, and  are  not  susceptible  of  exclusive  possession  by  any  one  person.  Such  a 
road  is  entirely  different  from  a  servitude.  The  Civil  Code,  art.  718,  declares : 
*'  The  right  of  passage,  or  of  way,  is  a  servitude  imposed  by  law  or  by  conven- 
tion, and  by  virtue  of  which  one  has  a  right  to  pass  on  foot,  on  horsebabk,  or  in 
a  vehicle,  to  drive  beasts  of  burden  or  carts,  through  the  estate  of  another.** 
When  this  servitude  results  from  the  law,  the  exercise  of  it  is  confined  to  the 
-wants  of  the  person  who  has  it.  When  it  is  the  result  of  a  contract,  its  extent 
and  the  mode  of  using  it  is  regulated  by  the  contract.  It  is  not  such  a  right  of 
passage  for  which  we  contend,  but  for  a  public  royal  road,  the  soil  and  use  of 
which  was  in  the  king,  for  his  subjects,  from  time  immemorial,  and  the  grants 
made  no  doubt  subject  to  it,  not  the  road  subject  to  the  grants. 

Having  established  that  the  Metarie  road  was  once  a  public  highway,  the 
right  which  the  public  had  to  pass  over  it  cannot  be  lost  by  any  length  of  time. 
This  is  the  doctrine  of  the  english,  french,  and  Spanish  law.  See  Las  Siete 
Pnrtidas,  tercera  Partida,  tit.  32,  law  23.  Best,  on  Presumption,  p.  133,  137. 
When  a  road  has  once  been  a  king^s  highway,  no  lapse  of  time  or  cessation  of 
user,  will  deprive  the  public  of  the  right  of  passage,  whenever  they  please  to 
resume  it.  Rex  v.  James  Taunton,  2Selw.  N.  P.  1362,  9  ed.  Domat,  Lois 
Civiles,  book  3,  sec.  5,  no.  2,  vol.  2,  p.  220,  Des  causes  qui  emp^chent  la  Pre- 
scription, says :  **  Comme  la  prescription  est  une  des  manieres  d*acqu6rir  la 
propriety,  on  ne  peut  prescrireque  les  choses  qui  sent  en  commerce,  etdont  on 
pent  devenir  le  niaitre.  Ainsi,  on  ne  peut  s'acquerir  par  la  prescription  les 
choses  que  la  nature  ou  le  droit  public  destinent  k  un  usage  commun  et  public : 
comme  le  rivage  n6cessaire  pour  la  navigation  des  fleuves,  les  murs  et  fosses 
des  villes,  et  autres  lieux  semblables.  Et  on  ne  peutnon  plus  prescrire  ce  que  les 
lois  rendent  imprescriptible,  comme  Test  en  France  le  domaine  du  Roi,  qu*on 
ne  peut  acqu^rir  par  une  prescription,  m^me  de  centans.  Pothier,  Trait6 
de  la  Prescription,  no.  7,  says :  **  De-1^,  il  suit,  que  les  choses  qui  sont  hors  da 
commerce,  ne  peuvent  Stre  snsceptibles  de  prescription."  Troplong,  Prescrip- 
tion, no.  156,  et  seq.  says :  **  Les  voies  publiques  ouvertes  par  terre,  soit  qu'elles 
soient  aux  frais  du  tr6sor  et  appartiennent  ^  TEtat,  soit  qu'elles  soient  la  pro- 
pri6t6  des  communes,  font  partie  du  domaine  public  etsont  imprescriptibles.** 

The  law  of  Louisiana  is  precisely  the  same  as  the  french  law.  When  a 
thing  is  common  property  and  belongs  to  the  public,  as  a  navigable  river^  sea- 
port, road,  harbor,  highway,  it  is  not  susceptible  of  alienation,  and  therefore  is 
imprescriptible,  being  a  thing  out  of  commerce.  Civil  Code,  arts.  444,  445, 
476,  476,  3445,  3463.  In  Mayor  v.  Metzinger,  3  Mart.  p.  303,  it  is  said :  '•  That 
public  places,  such  as  roads  and  streets,  cannot  be  appropriated  to  private  Ufl0» 
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«  of  thoie  principlM  of  pnUic  hw,  whicb  required  mot  tba  aupport  of  aook 

□  the  cnse  of  AUard  t.  Loban,  3  Mart.  N.  S.  p.  393,  the  dereodent  pleaded  a 
poMession  of  fifty  years  aeainst  ibe  right  of  r  pulilic  road.  But  the  cnurt  said : 
"  Tbe  title  whicb  tba  defendHnt  ssts  up  b;  preBcription,  remaiaa  to  be  noticed, 
and  iu  our  opinion  it  prnsanis  no  obatHcle  to  the  present  action.  Posseasion 
cannot  be  pleaded  sgHinEt  the  public  right,  unless  it  has  been  iuiKMinoria). 
NoTissima  Recop.  lib.  11,  lit.  B,  ley  4." 

Labarre  nod  Roidiut.  for  tbe  a.ppellBnt.  1.  The  right  claimed  by  plaiutiflii 
is  an  interrupted  sevvitude,  accordjog  to  nrte.  718.  723,  763,  and  can  be  estab- 
lished only  by  a  title.  Crasaman  v.  Vif-nam/,  14  La.  )73.  They  have  showa 
no  such  title.  2.  Had  they  done  so,  any  clHim  under  such  h  title  would  bsve 
been  extinguished  by  preBumptiou.  C.  C.  779,  765.  3.  PluinTilfB  cisimlbat 
the  road  was  a  royal  public  road,  and  rely  on  the  proceediuga  of  Uo*.  Galres 
and  those  of  the  fjuperior  Court  of  the  Territory,  averring  ihat  they  bsve  the 
force  of  Tti  jiulicala.  The  proceedings  before  GalveK,  were  ret  inter  aliot 
aela.  The  jiidemenl  in  the  Supremo  Court  wns  not  fionl.  C.  C.  3592,  7  La. 
&79.  Rep.  de  Jurisp.  vol.  2,  p.  316,  vrrbo  Choii-jugfe-  4.  But  piHinlilTs  go 
farther,  and  asaart  that,  having  established  that  tbe  Metarie  mad  was  ooce  a 
public  rosd,  the  right  which  the  public  had  to  pass  o/er  it  cannot  be  lost  by  any 
lenethof  lime. 

This  pi-oirasitioo  is  in  direct  opposition  to  articles  473,  Hi  of  our  Code.   The 

first  of  tboBe  articles  says ;  >■  Thiogs.  in  ibeir  relntiou  te  those  who  possen  or 

enjoy  them,  are  divided   into  twoclasseB;  those  which  are  not  susceptible  of 

Dwaership,  and  those  which  are.    Art.  474,aayB:  "Among  those  which  are  not 

auBceptible  of  ownership,  there  are  Bome  which  can  uever  become  tbe  object  of 

it,  as  things  in  common,  of  which  alt  men  hiive  the  enjoyment  and  use.     Ther* 

are  things,  on  the  conti-nry,  which,  though  osturally  susceptible  of  ownership, 

may  lose  this  quiility  io  consequeiice  ot  Ibeir  beiug  iippliad  losome  public  pnr> 

pose,  incompatible  with  privute  ownership,  but  which  resume  this  quality  ai 

Boon  as  they  cense  to  be  spplied  to  that  purpose,  such  ns  tbe  high  roada,  streets, 

and  public  places.     These  two  articles  of  our  Code  ditfer  very  little  from  lb* 

corresponding  srticles  of  the  Napolton  Coda,  ujion  which  we  have  the  opiokiB 

-''  the  ablest  i'l-ench  com  man  la  tors.     Dursnion,  vol.  21,  p.  2o3,  no.  164,  says: 

levenons  i  I'impresuriptibilit^  qugotaux  choses.     Celles  t|ui  sent  consacrees 

in  ussga  public,  et  qu'ou  appelle  pour  celn  rts  publico,  echnppent  nicessaira- 

lot  i  Taction  de  la  prescriplloD,  lanl  qui  Utir  dtstinaiiun  n'eH  point  changfc.'' 

lain,  at  p.  261,  no.  176,  ssys :  ■■  Msis  quand  il  a'agild'un  cbemin  qui  a  reelle* 

mt  £t6  abnndonne  di-puis  de  longues  ann^es,  dont  leshabiiaos  n'ont  fait  ancuD 

■ge,  et  i  I'i'gardduquel  rautoritL'municipaleelle-mSme  n'a  Aleve  aucunn  re- 

imatione,  n'a  fait  aucnn  acte  conaervaloire.  la  prescription,  salon  nous,  fonmit 

;elui  ou  k  ceui  qui  oat  pris  pnsBession  de  ce  chemin,  qui   Toot  fait  serrir  an 

[ipurt,  ou  i  autre  chose,  qui  I'ont,  en  un  mot,  possnde  exclusivement,  et  i  litre  de 

Qpri^lmre,  ua  nioyen   lt:giil  de  se  dafendre  couCre  lea  preteDsions  actuellet 

a  habitans  et  de  Tautorite  municipale  elle-mt^ine;   parcequa  la  choea  ayant 

r  ik  perdu  sa  destination  priroitiva,  son  caractifre  d'utilite   publique,  elle  est 

ntr^e  dans  le  commerce  et  eat  sinsi  deveou  jirescriptible ;  il  y  a  mtme  sup- 

aition  d'alienstion  par  la  eommune,  &c." 

Vaxeille,  Traite  des  Prescriptions,  no.  89,  says:  "  Les  routes,  lea  chemioi 
las  rues  sont  des  proprietrs  publlques  ou  commuosles,  dont  I'usage  est  plus 
n^ml.  Tunt  qu'ilssubsistant,  le  domains  en  est  k  i'elat  ou  aux  communeej 
possession  A.  tous  lea  individus.  Chncim  est  libre,  en  tout  temps,  d'eo  useroa 
n'en  |>oint  user,  et  aucun,  par  la  juuiseunca,  ne  peut  acqu^rir  plus  de  droit 
le  les  aulres.  Mais  des  routes  ou  des  cbemins  peuveut  £tre  sbaudonniSs  com- 
B  impracticables  on  inulilas.  NtgligSs  |ier  le  public,  ile  sont  boos  pour  lea 
isins,  qui.  en  les  riuni^iBHot  k  lenrBberitAges,  les  Hcquierent  par  prescription." 
Troplong,  Ce  la  Prescription,  vol.  1,  no.  163,  says:  ■'  Muis,  ai  tu  prescrlplkti 
ipeutfaire  tomber  dans  le  domalne  priv^  uue  purlie  quelconque  d'une  me,  ' 
una  place,  d'uc  chemin  public,  tsnt  que  ces  choses  conservent  dsus  leur  par. 
I  principiile  leur  destination  publique,  eu  est-il  de  mfme  torsqae  la  possesnen 
tntenaiie  lea  a  completemant  aunstraites  i  I'usage  public,  et  lea  a,  pour  le  total, 
wrpordes  k  one  propiete  privee  ? 

'•  Lorsqu'uoe  chose  n'est  publique  qne  par  una  deslinstion  factice,  elle  pant 
irdre  ceue  quality  par  one  vujont§  contratre  i  cellequiU  laiavait  donate,  dec 
uand  le  public  se  retire  d^Hnijirement  d'qne  cliose,  cette  chose  ppsae  d'Mra 
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poMufM ;  oHb  pwd  tacitment  sa  destiimHon ;  elle  n'est  phis  hon  da  commerce." 
Denisart,  toI.  1,  p.  457,  Bays:  ^^Mkis  loraqa'un  chemin  est  entieremant;, 
abandonn6  et  absolameut  hors  d'usage,  le  terraio  appartieot  aa  seigneur  hatit- 
jasticier  da  liea  de  sa  situatioo.  See  also  Henderson  v.  Mayor ^  Sfc.  5  La.  417. 
Toollier,  vol.  6,  page  1€2,  no.  163,  says :  **  II  ne  faat  pas  coDfoodre 
avec  les  choses  bors  du  commerce  par  leur  nature,  les  choses  coosacr^es  k  dei 
usages  publics,  les  chemins,  roq^es  et  rues,  les  Edifices  publics,  les  temples,  les 
portes,  murs,  fosses,  remparts  et  fortiiicatioDS  des  places  de  guerre  et  des  for- 
teresses,  etc.  etc.  La  nature  n*a  point  mis  ces  choses  bora  du  commerce. 
Eties  o'en  sent  done  point  absolumeot  et  irrevocable ment  excloes,  mais  seule- 
ment  pendant  la  duree  de  leur  destination.  Si  elles  out  cess^  de  servir  aux 
usages  publics  auxquels  e)les  6taient  consacr6es,  soitpar  le  fait,  comma  par  una 
longue  desuetude,  soit  en  vertu  d*une  ordonnnnce  royale  on  d^uoe  loi,  elles 
reotrent  duns  le  commerce,  et  peuvent  6tre  vendues  en  suivant  les  formalit^s 
prescrites.  Le  Code  a  done  fait  une  diflference  sensible  et  importante  entre  les 
cboses  consacr^es  k  des  usages  d'utilite  pubjique,  qui  soot  prescriptibles,  et  les 
cboses  que  la  nature  o'a  point  mises  dans  le  commerce,  et  que  Tart.  2226 
declare  im prescriptibles.^' 

The  judgment  of  the  court  was  pronounced  by 

EiQSTis,  C.  J.  This  is  an  appeal  from  a  judgment  rendered  by  the  Fifth 
District  Court  of  New  Orleans,  by  which  it  was  decreed  that  the  Metairie  Road 
of  right  belongs  to  the  public,  as  far  as  the  river  Mississippi,  at  the  place  called 
Cannes  Bi-usl^es,  ss  H  formerly  existed,  and  directing  all  obstructions  to  the  free 
public  use  of  the  same  to  be  removed.  The  appellants  are  owners  of  planta- 
tions fronting  on  the  Mississippi,  through  whose  lands  the  road  passes,  and  who 
liave  been  made  defendants  in  this  suit.  The  plaintiffs  allege  themselves  to  be 
proprietors  of  land  in  the  parish  of  JefTei'son,  situated  between  Lafayette  and 
the  lake. 

It  is  contended,  on  behalf  of  the  platntiflfs,  that  baving  established  the  road 
to  have  been  a  public  road,  the  soil  is  in  the  public,  on  the  authority  of  the  case 
of  Benlkorp  et  aL  v.  Bourg  el  tear.,  4  Martin's  Reports,  97.  This  case  was  de- 
termined in  1816,  and  it  was  there  held  that  the  part  of  the  roman  law  which 
declares  the  soil  of  a  highway  to  be  public  property ,  appeared  to  be  in  force  in 
France,  and  was  so  in  Louisiana  when  the  country  passed  under  the  dominioQ 
of  Spain. 

In  dissenting  from  the  principle  laid  down  in  this  decision  to  its  whole  appa* 
rent  extent,  we  deem  It  proper  to  give  some  reasons  for  onr^eservation.  A 
recognition  of  the  doctrine  without  qualification,  at  this  time,  would  be  con- 
sidered as  an  alarming  disturbance  of  private  right. 

As  civilisation  and  improvements  have  advanced  in  this  State,  as  the  naviga- 
tion of  our  water  courses  has  improved,  and  our  lands  been  explored  and  re- 
claimed, new  settlements  have  been  established,  and  new  means  of  passage 
been  required.  New  roads  have  consequently  been  made  by  public  authority, 
and  old  ones  abandoned.  The  changes  in  the  banks  of  the  Mississippi  neces- 
-sarily  produce  the  same  result,  and  the  old  roads  about  villages  have  been  in 
many  instances  enclosed  and  used  as  private  property.  The  importance  of  the 
aubject,  with  these  facts  before  us,  is,  therefore,  obvious. 

The  court  held  that,  under  the  roman  law,  the  soil  of  the  via  publica  was 
public  property.  But  the  difficulty  with  us  is,  in  the  application  of  the  laws  in 
relation  to  those  great  works — ^the  roads  of  the  roman  empire — some  of  which 
exist  to  this  day,  to  those  of  an  infant  colony  like  that  of  Louisiana,  without 
population,  and  a  portion  of  whose  soil  only  was  beyond  the  reach  of  annual 
inundation.  Those  of  Rome  were  intended  to  be  as  permanent  as  the  labor  of 
man  could  make  them,  while  those  in  Louisiana  would  necessarily  be  snch  aa 
he  changes  in  the  rirers  and  the  future  settlements  would  require. 
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The  authorities  on  which  the  soil  in  a  highway  waa  held  to  be  public  are, 
Partida  3,  28,  6 ;  the  Code  of  1808,  p.  94,  art.  6;  and  3  Martin,  303. 

The  text  of  the  Partidas  authorizes  no  such  conclusion,  as  to  the  property  in 
the  soil.  The  commentary  of  Gregorio  Lope^  gives  no  such  interpretation 
to  it. 

The  Code  mentions  highways,  as  among  public  things,  **  the  property  of 
which  belongs  to  a  whole  nation,  and  the  use  of  which  is  allowed  to  all  the 
members  of  the  nation.'*  In  the  french  text  the  corresponding  words  are. 
Us  grands  chemins  ;  and,  in  the  case  of  The  Mayor  ▼.  Mttzinger,  3  Martin, 
303,  nothiog  more  is  decided  than  that,roads  aod  streets  cannot  be  appropriated 
to  private  use,  and  that  a  grant  of  either  would  be  void. 

That  there  are  grands  chemivs,  highways,  of  which  the  soil  is  public  pro- 
perty, in  the  same  maoDer  as  that  of  the  via  publico  in  Rome,  there  is  no  ne- 
cessity for  our  determining;  but  we  desire  it  to  be  understood  that  we  cannot 
assent  to  extending  the  principle  to  all  highways  or  public  roads  throughout 
the  country,  and  that  the  doctrine  in  Renlhorp^s  case,  is  not  to  be  understood  as 
recognized  without  this  limitation. 

In  support  of  our  opinion  that  the  property  of  the  soil  in  rural  roads  in  Lou- 
isiana is  not  public,  in  the  sense  contended  for,  the  uniform  acquiescence  of  the 
government  and  the  people  in  the  appropriation  of  the  land  to  private  purposes 
when  a  road  is  abandoned,  is  a  fact  entitled  to  great  weight.  When  the  public 
interests  require  the  direction  of  a  road  to  be  changed,  or  whenever  it  becomes 
useless  and  is  so  considered  by  the  proper  police  authority,  the  owner  of  the 
plantation  through  which  it  passes  resumes  dominion  over  it,  aod  we  have  yet  to 
learn  that  the  right  has  ever  been  contested.  But  there  is  still  a  stronger  rea- 
son for  the  views  we  hold  on  this  subject,  and  that  is  to  be  found  in  our  legisla- 
tion, which  is  in  accordance  with  the  uniform  acquiescence  in  the  right  of  the 
proprietor  to  resume  the  land  when  it  is  no  longer  required  for  a  road. 

The  counsel  for  the  plaintiAs  state,  in  their  printed  argument,  after  quoting  the 
above  noted  authorities,  to  show  that  the  soil  of  a  public  highway  is  public  proper- 
ly :  **  These  are  the  public  roads  described  in  the  first  section  of  the  act,  approved 
the  12th  of  March,  1818,  which  provides  that  all  roads  in  this  State  that  shall 
have  been  opened,  laid  out,  or  appointed,  by  virtue  of  an  order  of  any  of  the 
police  juries  in  their  respective  parishes,  are  hereby  declared  to  he  public  roads. 
They  do  not  differ  from  a  street  in  a  city ;  both  are  publici  juris,  belonging 
wholly  to  the  public,  and  not  susceptible  of  exclusive  possession  by  any  one 
peraon."  But  to  this  argument  the  proviso  of  the  second  section  of  that  act 
furnishes  an  answer.     It  reads  thus : 

**  Provided  also,  that  nothing  in  this  act  shall  be  so  construed  as  to  affect  io 
any  manner  the  rights  of  individuals  to  any  batture  or  alluvion  already  formed 
on  the  front  of  any  tract  of  land,  which  lies  on  any  navigable  river  or  water 
course  within  the  limits  of  this  State,  nor  to  prevent  any  owner  of  the  soil  on 
which  a  public  road  shall  pass  to  resume  the  use  and  possession  of  such  soil 
whenever  said  road  shall  have  been  abandoned  by  the  public,  or  shall  have  been 
transferred  elsewhere  with  the  consent  of  the  owner,  and  with  that  of  the  compe- 
tent authority." 

It  results,  then,  from  the  terms  of  this  act,  which  was  passed  two  years  after 
the  decision  in  Renthorp*s  case,  that  the  soil  of  public  roads  did  not  always 
belong  to  the  public,  and  that  the  public  right  was  defeasible  on  the  abandon- 
ment of  the  roads. 

Our  laws  underwent  a  revision  in  1825,  and  the  Code  of  that  year  contains 
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some  provisions  on  this  subject,  which  require  notice.  That  Code  retained  the 
article  of  the  Code  of  1808,  which  we  have  qnoted,  concerning  highways. 
Code  of  1825,  art.  444.  Code  of  1808,  p.  94,  art.  6.  These  are  in  the  chap- 
ters entitled  The  Divisions  of  Things  ;  and  under  the  chapter  of  Servitudes 
are  the  following  articles : 

Art.  760.  Roads  are  of  two  kinds,  public  and  private. 

701.  Public  roads  are  those  which  are  made  use  of  as  high  roads,  whidi  are 
generally  furnished  and  kept  up  by  the  proprietors  of  estates  adjacent  to  them. 

702.  Private  roads  are  those  which  are  only  open  for  the  benefit  of  certain 
individuals,  &c. 

In  the  projet  of  the  Code,  to  these  and  art.  703,  this  remark  is  appended : 
**  These  provisions,  which  are  not  in  our  Code,  are  of  the  greatest  importance 
in  this  State,  where  the  cases  mentioned  may  so  frequently  occur." 

In  the  french  text  the  terms  chemins  publics  are  used  in  articles  700  and 
701 ;  and,  as  we  have  before  noted,  in  article  444,  the  word  highways  is  ren- 
dered in  french  by  the  term  grands  chemins.  The  distinction  made  by  the 
Code  appears  to  be  between  grands  chemtns,  which  is  translated  highways, 
and  chemins  publics,  which  is  translated  public  roads.  The  former  are  of  that 
class  of  public  things,  the  property  of  which  is  vested  in  the  whole  nation;  and 
the  latter  may  be  made  on  land  subject  to  private  ownership^ 

The  roads,  old  and  new,  throughout  Louisiana,  we  believe  generally  to  have 
been  what  are  denominated  in  the  Code  public  roads.  Hence,  it  by  no  means 
follows,  that  because  a  road  is  a  public  road  that  the  public  has  any  right  to  the 
soil,  after  it  shall  have  been  abandoned.  That  there  are  in  the  country  roads  of 
the  class  of  via  publicee  we  are  not  under  any  necessity  of  contesting ;  and, 
having  placed  what  we  conceive,  to  be  necessary  and  proper  limits  to  the  appli- 
cation of  the  decision  in  Renthorp's  case,  we  proceed  to  the  consideration  of 
the  present  case. 

Have  the  plaintiffs  established  that  the  Metairie  road  to  the  river  Mississippi, 
as  described  in  their  petition,  was  a  highway,  the  soil  of  which  is  in  the  public, 
is  the  first  question  to  be  examined.  The  plaintiffs  contend  that  the  affirmative 
of  this  proposition  is  proved  by  the  evidence  adduced  by  them.  They  rely 
upon  a  decree  or  judgment  rendered  by  Galvez,  the  governor  general  of  Loui- 
siana, in  1779,  in  certain  proceedings  instituted  by  the  commandant  of  the  set- 
tlement of  the  Germans  dgainst  Pascalis  de  Labarre,  in  order  to  compel  the 
latter  to  restore  a  bridge,  which  he  had  destroyed,  on  this  road.  It  is  true  that* 
in  the  decree  of  the  governor,  the  road  is  recognized  as  a  roya/  road,  as  is  stated 
in  the  argument  of  the  counsel,  but  we  do  not  find  that  the  question  as  to  the 
property  in  the  soil  was  determined,  or  even  mooted,  in  those  proceedings,  the 
only  question  being  as  to  the  public  right  to  the  road.  Labarre  was  condemned 
to  replace  the  bridge,  but  we  cannot  infer  from  what  was  then  done,  any  thing 
more  than  the  recognition  of  the  public  right  by  the  governor ;  still  less  can  we 
conclude  that  this  road  was  of  a  different  character,  as  to  the  property,  from 
the  ordinary  public  roads  in  the  countiy. 

By  an  act  of  the  Legislative  Council  of  the  territory  of  Orleans,  of  the  28th 
of  February,  1805,  entitled  '*  An  act  for  opening  the  road  called  the  Matairie, 
^.,*'  the  attorney  general  was  directed  to  present  to  the  Superior  Court  a 
petition,  setting  forth  that  the  read  had  been  long  of  right  used  and  occupied 
as  a  public  road,  and  praying  that  the  court  would  decree  that  the  said  road  be- 
longed to  the  public,  and  that  the  same  might  not  be  in  future  obstructed  in  con- 
sequence of  the  unfounded  claims  of  individuals.     Under  this  statute  an  in- 
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Hatcb  quMt  waa  had,  at  the  inataDce  of  the  attorney  getioral.  *  Oii'the  mimitei  of  die 
AaicluLT.  co""^^  under  date  of  the  11th  of  February,  1806,  this  entry  ia  made  in  the 
case:  ^*  Upon  hearing  the  claima  of  the  parties,  it  is  decreed  that,  the  said  road 
belongs  of  right  to  the  public.**  The  attorney  general  claimed  the  road  as  ^hmw" 
ing  been  long  of  right  used  and  occupied  as  public  highway,  and  prayed  that 
it  might  be  decreed  to  belong  to  the  territory.  Several  of  the  owners  of  plan- 
tations through  which  this  road  passed  resisted  the  claims  thus  set  up,  by  a 
formal  protest  and  answer.  It  appears  that  witnesses  were  examined  on  bodi 
aides,  and  that  the  case  was  seteral  days  on  trial ;  bat  there  is  no  evidence  of 
any  judgment  having  been  rendered,  except  the  extract  from  the  mtnutea  jaat 
given.  The  practice  act  of  1805  required  all  judgments  to  be  signed.  No 
judgment' havingl)een  signed  in  this  case«  there  is  no  res  judicata.  The  only 
effect  we  can  give  to  the  act  of  the  Legislative  Council,  and  the  proceedings  under 
it,  as  facts  existing  at  the  time,  is  to  consider  them  to  be  in  affirmance  of  the  deci- 
sion of  the  governor  general  that,  the  Metairie  road  to  the  Mississippi  was^  a 
public  road. 

It  must  be  observed  that,  the  proprietors  of  the  plantatfoos  through  which 
this  read  passed^  from  time  to  time,  resisted,  or  obstructed  its  establishment,  as 
the  intervention  of  the  public  authority  in  1779,  and  in  1805,  sufficiently  proves. 
It  was  a  subject  of  contention  which  has  become  not  the  less  difficult  to  solve 
as  its  origin  has  become  more  remote,  and  the  facts  in  reletiou  to  it  less  easy  to 
be  ascertained  by  evidence. 

Taking  it,  therefore,  tM  folly  proved  that,  the  road  in  question  was  a  public 
road,  to  which  class  does  it  belong  7  We  have  not  considered  the  Code  of  1825 
as  altering  the  law  as  it  stood  at  that  time,  but  as  declaratory  of  it,  and  while  it 
recognized  the  doctrine  in  RenUwrp*s  case  to  its  proper  extent,  established  those 
reservations  which  were  necessary,  as  the  countiy  in  its  settlement  wascontioo- 
ally  undergoing  changes.  Article  444  provided  that  highways,  great  roads,  vt> 
publica^  were  public  things ;  and  article  701  that,  public  roads  were  those 
which  are  made  trse  of  as  high  roads,  which  ai*e  generally  furnished  and  kept 
up  by  the  proprietors  of  estates  adjoining  them.  Article  661  provides  that* 
services  imposed  for  the  public  or  common  utility,  relate  to  the  space  wh'tch  is  to 
be  \eit  for  the  public  use,  by  the  adjacent  proprietors,  on  the  shores  of  navigable 
rivera,  and  for  the  making  and  repairing  of  levies,  roads,  and  other  publie  or 
common  works. 

There  is  nothing  before  ns  which  distinguishes  this  road  froto  any  of  the  public 
roads  in  the  country.  In  the  early  settlement  of  the  colony  it  may  have  been 
much  frequented,  but,  as  the  lands  on  the  river  were  occupied,  its  utility  dimi- 
nished, and,  for  more  than  thirty  years,  it  has  been  abandoned. 

There  is  great  Torce  in  the  position  which  the  proprietors  of  lands  through 
which  this  road  passed  have  invariably  maintained  in  relation  to  their  rights  as 
owners.  This  road  is  one  of  the  oldest  in  the  colony ;  and,  if  it  was  intended 
to  reserve  it  to  the  crown  in  property,  as  a  grand  chemin^  or  permanent  high- 
way, it  is  very  singular  that  no  mention  was  made  of  it  in  the  original  grants 
and  titles  which  run  from  the  Mississippi  to  the  lake,  without  any  exception  or 
reservation.  A  survey  has  been  shown,  made  by  the  surveyor  general  in  1803, 
in  which  the  road  is  marked  as  chemin  de  la  Metairie.  On  being  examined  on 
the  inquest,  had  in  1806,  and  being  asked  whether,  in  the  titles  of  the  lands  of 
the  inhabitants  which  had  passed  through  his  hands,  there  was  any  indication  of 
such  a  road,  he  answered :  *-  Never  having  had  any  instructions  from  the  gov- 
ernor upon  this  subject,  and  believing  the  road  to  be  a  public  road,  Iharealwey* 
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marked  it  in  those  titlas  of  land  which  have  passed  tbrongh  my  hands."  No  Hatch 
title  has  been  exhibited  other  than  the  survey  mentioned.  It  is  a  fact,  which  Xi2,''irt.T. 
we  are  not  permitted  to  overloolc,  that  this  road,  which  it  is  attempted  to  aasirai* 
late,  as  to  its  character,  to  the  great  roads  of  the  roman  empire,  was  never 
reserved  by  any  act  of  the  sovereign  power  as  part  of  the  domain,  in  any  grants  of 
land  adjacent  to,  or  in  its  vicinity,  nor  designated  by  hind-marks  or  admeasurement 
in  any  ancient  plan,  as  streets  and  public  places  always  are  ;  nor  was  it  con* 
etructedand  keptup  in  any  manner  indicating  permanency,  or  distingnishable 
from  an  ordinary  road.  Ic  has  none  of  those  characteristics  in  its  origin,  history, 
constrnction,  or  purpose,  which  accompanied  those  monuments  of  enterprizo 
and  labor,  which,  to  this  day,  bear  witness  to  the  greatness  of  that  wonderful 
people,  whose  institutions  and  works  were  not  only  organized  for  domestic  pros- 
perity, but  extended  to  her  colonies  as  elementn  of  universal  dominion. 

The  plaintiffs*  claims  rest  upon  the  occupation  and  use  of  the  public  road 
during  a  time  sufficient  to  establish  the  public  right  to  it  as  a  public  road,'bttt  they 
have  shown  no  right  of  the  public  to  the  soil.  The  road  has  been  stoce  aban« 
doned  by  the  public  for  more  than  thirty  years,  during  which  time  the  possession 
of  the  defendants  under  their  titles  has  been  undisturbed.  The  main  road  on 
the  river  they  have  kept  up;  this  road  has  gone  into  disuse.  The  public 
authorities  do  not  attempt  to  reestablish  it ;  as  far  as  theyjare  concerned,  it  has 
been  rightfully  resumed  by  the  proprietors  of  the  soil,  and  is  no  longer  for  the 
use  of  the  public. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  the  plaintiffs' 
petition  dismissed,  with  costs  in  both  courts. 


Succession  of  Fitz Williams. 

Sec  2  of  the  ittt  of  25  March,  1844,  coDfen  on  the  rarviving  spoaae  where  the  deceaied  has 
not  disposed  by  testament  of  bis  or  her  share  in  the  commanity,  the  nsnfract  of  the  share 
of  the  community  property  inherited  by  the  issne  of  the  marriage,  so  long  as  the  sarvivor 
afaall  not  contract  a  second  marriage.  That  share  consists  of  the  residue  after  payment  of 
the  debts.  The  statute  does  not  confer  on  the  sanrivor  the  nsnfrnct  of  the  share  regardless 
of  debts;  nor  does  it  impair  the  rights,  either  of  the  creditors  or  heirs,  to  insist  ootbe 
prompt  payment  of  the  commanity  debts. 

The  Qsafract  created  by  sec  2  of  the  stat.  of  25  Alarch,  1844,  mast  be  governed  by  the  rnlea 
prescribed  by  the  Civil  Code  on  the  sabject  of  asafract ;  and  by  these  rales  either  the  cre- 
ditors or  the  heirs  may  claim  that  property  subject  to  the  asafract  be  sold  to  an  amount 
.  «afficient  to  pay  the  debts,  anless  the  usafroclaary  prefer  to  advance  the  sums  necessary  for 
that  purpose.  The  survivor  can  preserve  the  property  unsold  only  by  paying  or  assuming 
the  debts  thereby  releasing  the  heirs  from  interest ;  in  which  caae  he  will  be  entitled  te 
all  the  frui^  produced  by  the  property,  they  being  deemed  equivalent  to  the  interest  on  the 
sams  advanced  (C.  C-  578,  579) ;  and,  in  his  settlement  with  the  heirs,  he  must  be  ranked  ai 
a  creditor  for  the  amount  of  those  debts,  without  interest,  and  held  not  accountable  for  the 
revenues  received  daring  the  existence  of  the  osafrnct 

Where  a  surviving  spouse,  entitled  to  the  asafract  of  the  share  of  the  commanity  property 
inherited  by  the  issue  of  the  marriage,  is  treated  in  the  settlement  with  the  heirs  as  an 
nsafractaary  of  the  whole  share  of  the  community  property  who  has  advanced  the  soma 
neceaaary  to  discharge  the  debts,  he  can  claim  no  remuneration,  in  his  settlement  with  the 
heirs,  for  services  rendered  while  administering  the  property  for  his  own  exclusive  use. 

APPEAL  from  the  District  C6uTt  of  Madison,  Selhy,  J.    A.  Pierse  and 
Miccu<t  for  the  curator,  appellant.     Tlwmas  and  Snyder^  contr&.     The 
judgment  of  the  court  was  pronounced  by 
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SoccissioN  King,  J.  Anna  Fitzwilliam$  died  intestate,  in  August,  1844,  leaviDg  two 
FiTzwiLLiiMS  children,  the  issue  of  her  marriage  with  her  surviving  husband.  She  left  also 
a  succession  in  community  between  her  surviving  husband  and  heirs,  consisting 
of  a  plantation  and  slaves,  encumbered  with  debts  to  a  large  amount.  The 
husband  preserved  the  property  in  kind,  and  administered  it,  applying  the  reve- 
nues to  the  payment  of  the  debts.  In  June,  1846,  he  contracted  a  second 
marriage,  and  thereby  forfeited  the  right  to  the  usufruct  of  one  half  of  the 
community,  conferred  by  the  act  of  1844.  Subsequently  he  applied  for  the 
administration  of  the  succession,  caused  the  property  to  be  sold,  and  presented 
an  account,  in  which  he  claimed  the  entire  revenues  derived  from  the  commu- 
nity property  from  the  death  of  his  wife  until  his  second  marriage,  and  a  salary 
for  his  services  as  overseer  and  manager  of  the  property  during  that  time. 
These  items  were  opposed  by  one  of  the  two  heirs ;  the  opposition  was  sos- 
tained«and  the  administrator  has  appealed. 

The  only  questions  presented,  by  the  agreement  of  the  parties,  for  conside- 
ration on  this  appeal,  relate  to  the  extent  of  the  usufructuary  right  of  the  sur- 
viving husband,  and  his  right  to  remuneration  for  his  services  in  the  management 
of  the  property. 

The  second  section  of  the  act  of  1844,  p.  99,  upon  which  the  rights  of  the 
parties  depend,  is  as  follows  :  "In  all  cases  where  the  predeceased  husband  or 
wife  shall  have  left  issue  of  the  marriage  with  the  survivor,  and  shall  not  have 
disposed,  by  last  will  and  testament,  of  his  or  her  si. are  in  the  community,  the 
survivor  shnll  hold,  in  usufruct,  during  his  or  her  natural  life,  so  much  of  the 
share  of  the  deceased  in  said  community  property  as  may  be  inherited  by  such 
issue :  provided^  however,  that  such  Ubufruct  shall  cease  whenever  the  survi- 
vor shall  enter  into  a  second  marriage."  The  right  conferred  by  this  act  on  the 
sur,vivor  is;  to  hold  in  usufruct  the  share  of  the  community  property  inherited 
by  the  common  issue.  That  share  must  necessarily  consist  of  the  residue  after 
the  payment  of  the  debts.  Ther  statute  has  not  given  to  the  survivor  the  usu- 
fruct of  all  the  community  property  regardless  of  the  debts,  nor  has  it  impaired 
the  rights  of  either  the  creditors  or  the  heirs,  to  insist  on  a  prompt  payment  of 
the  debts  of  the  community.  A  different  interpretation  would  violate  the  letter, 
and,  as  we  conceive,  the  spirit  of  the  statute.  The  language  of  the  law  is  free 
from  ambiguity.  The  difficulty  arises  in  applying  it  to  cases  like  the  present; 
where  the  survivor  has  not  settled  the  community  at  thed^ath  of  the  deceased, 
paid  its  debts,  and  exercised  his  usufructuary  right  upon  the  residue ;  but  has 
retained  the  jn'operty  unsold,  and  has  received  the  revenues. 

The  usufruct  created  by  this  act  must  be  governed  by  the  rules  eatablished 
in  the  Code  upon  the  same  subject.  By  these  rules  both  the  creditors  and  the 
heirs  may  claim  that,  property  subject  to  the  usufruct  be  sold  to  an  amount  suf- 
ficient to  pay  the  debts,  unless  the  usufructuary  prefer  to  advance  the  sum 
necessary  for  that  purpose.  At  the  death  of  the  wife,  the  rights  of  the  parties 
respectively,  were  fixed  by  law.  The  survivor  hail  his  election,  either  to  sell 
community  property  to  a  sufficient  amount  to  discharge  the  debts  promptly,  and 
to  exercise  his  usufructuary  right  upon  one-half  of  the  residue ;  or,  if  be  pre- 
ferred to  preserve  the  property  unsold,  he  could  only  do  so  on  paying  the  debts 
himself,  or  on  assuming  them,  thereby  relieving  the  heirs  from  the  burthen  o{ 
interest,  which  might  ultimately  absorb  their  entire  inheritance.  In  the  latter 
event,  the  usufructuary  is  entitled  to  the  entire  fruits  produced  by  the  property, 
the  fruits  being  deemed  equivalent  to  the  interest  on  the  sums  advanced.  C.  C. 
arts.  578,  579.     But  he  cannot  retain  the  property  unsold,  leave  the  debts  unpaid 
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to  the  prejudice  of  the  heirs,  and  return  it  to  them,  at  the  expiration  of  the     Snccssnon 
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usufruct,  encumbered  with  the  additional  burthen  of  the   interest  which  may  Fitzwillums. 
ha?e  accrued  in  the  mean  time. 

If  these  propositions  be  correct,  it  follows  that,  the  surviving  partner,  who 
retained  and  administered  the  property  in  kind,  which  could  not  be  done  to  the 
detriment  of  the  heirs,  must,  in  his  settlement  with  the  latter,  be  considered  as 
having  assumed,  or  paid,  the  debts  with  which  it  was  burthened  at  the  death  of 
his  wife.  He  must,  therefore,  be  ranked  as  a  creditor  on  the  proceeds  of  the 
sale  for  the  amount  of  these  debts,  at  that  date,  without  interest,  and  is  not 
accountable  for  the  revenues  received  during  the  existence  of  the  usufruct. 
Deducting  this  amount  of  debt  from  the  sales,  the  residue  will  be  community ; 
to  which  is  to  be  added  three-fourths  of  the  nett  crop  of  1844,  three-fourths  of 
the  planting  year  having  expired  when  the  usufruct  commenced.  He  is  also 
accountable  to  the  heirs  for  one-half  of  the  nett  product  of  the  crop  of  1846« 
the  usufruct  having  expired  in  June.  This  mode  of  stating  the  appellants  ac- 
countability for  the  revenues,  is  made  in  conformity  with  his  account  presented^ 
The  result  does  not  vary  materially  from  a  calculation  based  upon  the  art.  538, 
which  would  give  him  the  crop  of  1844,  and  to  the  community  the  crop  of 
1846.  Whether  it  should  be  so  computed  has  not  been  made  a  question,  and  it 
is  unnecessary  to  determine  the  point.  According  to  either  mode  of  calculation 
the  judgment  in  favor  of  the  appellee  is  too  small.  Being  treated,  for  the  pur- 
poses of  a  settlement  with  the  heirs,  as  the  usufructuary  of  the  whole  commu- 
nity property,  who  had  made  the  advances  necessary  to  discharge  the  debts,  he 
is,  of  course,  entitled  to  no  remuneration  for  services  rendered  while  adminis- 
tering the  property  for  his  own  exclusive  use.  The  debts  of  the  estate,  at  the 
death  of  the  wife,  are  admitted  to  have  been  $35,000. 

A  calculation  shows  that  the  judgment  of  the  District  Court  has  awarded  to 
the  opposing  heir  less  than  she  is  entitled  to.  She  has  not  prayed,  however^ 
that  it  be  amended.  Judgment  affirmed. 


Carrabt  v.  His  Creditors. 

Where  a  testator  directs  that  a  sam  of  money  shall  be  placed  in  the  hands  of  d  certain  persont 
to  be  invested  by  him  in  real  estate  or  loaned  at  interest  as  he  may  deem  best,  the  rent 
or  interest  tberenpon  to  be  paid  monthly  to  a  third  person  daring  the  life  of  the  latter;  and 
the  person  by  whom  the  investment  was  to  be  made  porchases  at  probate  sale  of  the  sac* 
cession  of  the  testator  a  large  amoantof  property,  giving  to  the  ezecator  in  part  payment 
of  price,  bis  receipt  for  the  sam  so  to  be  invested ;  bat  the  purchaser  never  invests  the  sam 
aa  directed  by  the  wil]«  and  some  years  after  makes  a  fxstio  Ixwarum,  inclading  the  proper- 
ty purchased  from  the  saccession;  on  an  opposition  by  the  legatee  to  a  tableau  presented 
by  the  syndics  of  the  insolvent;  Hddt  That  he  has  no  legal  mortgage  on  the  real 
estate  purchased  by  the  insolvent  fcom  the  succession  of  the  testator,  to  secure  the  princi- 
pal or  interest  of  his  legacy;  that  the  legacy  has  been  discharged,  so  far  as  the  heirs  could 
doit;  that  art.  162G  of  the  Civil  Code  applies  only  where  the  heirs  refase  to  discharge  aleg- 
acy ;  that  the  opponent  has  only  an  ordinary  claim  against  the  insolvent,  for  whose  acts  ar 
omissions  the  heirs  of  the  testator  cannot  be  made  responsible. 

APPEAL    from    the    Third    District    Court    of    New    Orleans,    Ken- 
nedy  J. 
T^wis  and  Bermudez,  for  the  appellant,  cited,  C.  C.  1623,    1624,  1626, 
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1627.    Code  Nap,  1017.    Rogron's  Cofnm.  on  that  art.    Diet,  du  Droit,  verho 
Legs.  no.  161,  p.  375.     5  TouUier,  dob.  567,  56^,  and  note  (1). 
Segkers^  for  the  executor,  conlrd. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  late  Antoine  Carraby  ordered  by  his  will  a  sum  of  $10,000 
to  be  raised  out  of  his  property,  and  placed  in  the  bands  of  his  brother  Eiiennt 
Carraby^  to  be  invested  in  real  estate,  or  loaned  at  interest,  as  Eiiennt  Carraby, 
might  deem  best,  the  rent  accruing  therefrom  to  be  paid  monthly  by  him  to 
Amaud  Carraby  during  his  lifetime.  After  the  death  of  the  testator,  the 
property  left  by  him  was  sold  at  probate  sale,  and  Elienne  Carraby  purchased  a 
large  portion  of  it,  and  gave  to  the  executor  of  his  brother,  in  part  payment 
thereof,  his  receipt  for  the  aforesaid  sum  of  $10,000.  He  never  invested  this 
sum  as  directed  by  the  will,  and,  several  years  after  receiving  it,  he  made  a 
cessio  bonorunif  including  the  property  purchased  from  the  succession  of  Aloine 
Carraby,  and  it  was  sold  by  his  syndics. 

Arnaud  Carraby  has  opposed  the  tableau  filed  by  the  syndics,  and  contends, 
that  tie  has  a  legal  mortgage  on  all  the  real  estate  purchased  by  the  insolvent  at 
the  probate  sale  of  Antoine  Carraby's  succession,  to  secure  the  principal  of  his 
legacy  and  the  legal  interest  thereon  from  the  date  of  his  receipt  to  the  execa- 
tor  as  part  of  the  price  he  bid  for  the  property,  until  the  principal  and  interest 
shall  be  paid,  and  the  former  reinvested  for  the  use  of  the  legatee  under  the 
the  will ;  and  that  this  mortgage  takes  precedence  of  the  vendor's  privilege 
which  the  heirs  of  Antoine  Carraby  have  on  the  same  property,  and  for  which 
they  have  been  placed  on  the  tableau  The  opposition  was  dismissed  in  the 
court  below,  without  prejudice  to  the  rights  of  Amaud  Carraby  as  an  ordinary 
creditor,  and  he  has  ap))ealed. 

There  is  no  error  in  the  judgment.  Art.  1626  of  the  Civil  Code,  giving  a 
mortgage  to  the  legatee,  applies  to  cases  in  which  the  heirs  refuse  to  discharge 
the  legacy.  Tn  this  case  the  legacy  has  been  discharged,  so  far  as  the  heirs 
could  discharge  it.  It  has  been  placed  in  the  hands  of  the  person  appointed 
by  the  testator  to  receive  it,  and  the  heirs  are  not  responsible  for  the  acts  or 
omissions  of  that  person. 

The  will  expressly  provides  that  Etienne  Carraby  shall  incur  no  responsibil- 
ity whatever  by  taking  charge  of  this  bequest,  and,  before  his  failure,  the  op- 
ponent had  only  a  personal  action  against  him.  His  claim  now,  if  he  has  any,  is 
an  ordinary  claim.  Judgment  affirmed^ 


Jamison  r.  Ludlow, 

Parol  evidenee  is  admissible  to  prove  that  a  written  act  of  compromise,  by  which  the  creditor 
released  a  portion  of  his  claim,  was  made  in  conseqaeoce  ot  fraadalent  representations  by 
the  debtor.  C.  C.  3046.  The  introdaction  of  such  evidence  is  not  prohibited  by  ait.  S2S6 
of  the  Civil  Code ;  it  does  not  tend  to  vary  or  contradict  the  written  act,  bat  to  abow  that 
there  never  was  any  valid  compromise,  it  wanting  the  essential  element  of  consent 

The  rale  established  by  art.  9256  of  the  Civil  Code,  which  prohibits- the  introdoction  of  parol 
evidence  to  vary  or  contradict  the  terms  of  a  written  act  is  not  infringed  by  the  admisaioo 
of  sach  evidence  to  prove  a  new  and  distinct  agreement  to  pay  a  debt  released  by  the 
written  act  Althongh  a  debt  be  released  on  payment  of  a  part,  there  remains  soch  anatoral 
obligation  on  the  part  of  the  debtor  to  pay  the  balance,  as  will  preclude  him  from  recovering 
)>ack  the  amount  when  paid  after  the  release,  or  will  form  %  rafiloient  ooosideration  Ibr  a 
ntw  pptwijise, 
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APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Carter  and  Wlnikrop,  for  the  appellants,  cited  Davis  tr.  Smitli,  4  Espinasse, 
37.    J.,  and  H,  H.  SiTauhndge^  for  the  defendants,  relied  on  C.  C.  2256.    3 

Mart.  250.    3  Mart.  N.  S.  692.   $  lb.  N.  S.  361.  1  lb.  N.  S.  640.  Oreenleaf; 
Evid.  §  275.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  defendants,  being  indebted  to  the  plaintiffs  in  the  sum  of 
Si 680  30,  the  parties  entered  into  a  written  compromise,  by  which  the  defend- 
ants agreed  to  pay  one-half  of  that  amount,  by  instalments,  and  for  the  residue 
they  were  released.  The  plaintiffs  now  seek  to  recover  the  other  half  of  the 
debt,  upon  the  ground  that  they  were  induced  to  make  the  compromise  by  false 
and  fraudulent  representations  of  the  defendants,  and  upon  the  further  ground 
of  a  subsequent  promise  to  pay. 

It  appears  by  a  bill  of  exceptions  that,  on  the  trial  of  the  cause  the  plaintifls 
offered  a  witness  to  prove  **  that,  at  the  time  of  the  compromise,  the  defendants 
made  declarations  which  were  false  as  to  their  pecuniary  condition,  and  which 
declarations  led  to  the  oompromise,"  which  testimony  the  court  refused  to  admit, 
upon  the  ground  that  parol  evidence  was  inadmissible  to  contradict  the  written 
agreement  of  compromise  and  dischar^^e.  This  ruling  of  the  court  the  defend- 
ants attempt  to  sustain  by  reference  to  the  2256th  article  of  the  Code,  which 
declares  **  that  parol  evidence  shall  not  be  admitted  against  or  beyond  what  is 
contained  in  the  acts,  nor  on  what  may  be  said  before  or  at  the  time,  of  making 
them,  or  since." 

The  reason  of  this  rule  is  a  safe  guide  in  its  proper  application.  The  law 
excludes  parol  evidence  tending  to  vary  or  contradict  a  written  instrument, 
because,  where  the  parties  have  put  their  agreement  into  writing  without  any 
uncertainty  as  to  its  object  or  extent,  it  is  presumed  that  they  have  committed 
to  writing  their  whole  engagement,  and  everything  that  was  necessary  to  express 
their  wishes  and  meaning ;  end  because,  also,  serious  mischiefs  would  result 
from  the  admission  of  oral  testimony  in  such  cases.  But  the  lawgiver  certainly 
did  not  intend  to  exclude  parol  testimony  to  establish  fraud.  Not  only  is  sOch 
testimony  in  most  cases  the  only  testimony  by  which  the  fraud  can  be  proved, 
but  it  is  also  obvious  that  such  evidence  does  not  go  to  explain  or  vary  the  con- 
tract as  made,  but  to  show  that  in  fact  the  conti*act  never  had  any  binding  force. 
Fraud  vitiates  all  contracts,  and  a  contract  induced  by  fraud,  is,  in  fact,  no  con- 
tract, if  the  injured  party  chooses  to  repudiate  it,  becacse  it  wants  the  essential 
element  of  consent.  See  Broussard  v.  Suduque,  4  La.  351.  Brounson  ▼. 
Fenwick,  19  La.  435.  Greenleaf  on  Evidence,  §  275  tt  seq,  A  compromise,  in 
this  respect,  stands  upon  the  same  footing  as  any  other  contract.  C.  C.  3046. 
By  the  bill  of  exceptions  it  further  appears  that,  the  plaintiffs  offered  a  witness 
to  prove  that  **  since  said  compromise,  and  since  the  fulfilment  of  its  terms,  the 
defendants  promised  to  pay  the  amount  sued  for.*'  This  testimony  was  also 
rejected,  upon  the  same  ground  as  the  parol  testimony  to  show  fraud.  We  think 
the  court  erred.  The  rule  which  forbids  oral  evidence  to  contradict  or  vary  the 
terms  of  a  written  contract,  is  not  infringed  by  the  admission  of  oral  evidence 
to  prove  a  new  and  distinct  agreement.  Commandeur  ▼.  Riusell,  5  Mart.  N.  S. 
459,^   Bouligny  v.  Urquharlj  4  La.  30. 

If  there  was  such  a  promise  it  did  not  require  a  new  pecuniary  consideration. 
Although  an  indebtedness  be  released  upon  the  payment  of  a  part,  there  still 
aubsists  such  a  natural  obligation  on  the  part  of  the  debtor  thus  relieved  by  the 
mercy  of  the  creditor,  as  would  estop  the  debtor  from  recovering  back  if  he  paid, 
or  form  a  sufficient  conaideratioo  for  a  new  promise .    A  debt  prescribed  involves 
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no  legal  liability,  yet  a  new  promise  to  pay  it  without  a  new  consideration  is  bind- 
ing. The  certificated  bankrupt  is  discharged  in  law,  but  his  duty  in  foro  con- 
scientice  remains,  and  will  support  a  new  agreement  to  pay.  The  same  rule,  we 
think,  applies  to  a  voluntary  release  given  upon  a  partial  payment.  Willing  w. 
Peters,  12  S.  and  R.  177.  A  fortiori.  Where  the  release  was  induced  by  mis- 
representation or  fraud. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  District  Court  be  reversed, 
and  that  this  cause  be  remanded  for  further  proceedings  according  to  law,  the 
defendants  paying  the  costs  of  this  appeal. 
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FisK,  Guardian,  v.  Fisk  et  al.  Executors. 

Wiiere  a  teitator  bequeaths  a  anm  of  money  to  A,  "  for  his  sole  use  and  benefit,  without  any 
security  whatever,  daring  his  natural  life,  and  at  his  death  to  bv  divided  and  given  equally 
to  the  children  of  S",  he  must  he  considered  as  intending  to  create  an  usufruct  in  favor  of 
A.  Such  a  disposition  is  within  the  exception  created  by  art.  1569  of  the  Civil  Code  to 
the  prohibition  of  substitutions  and  fideicommuseu  The  property  in  the  sum  bequeathed 
does  not  vest  absolutely  in  A ;  for  though,  where  the  usufruct  is  of  things  which  cannot  be 
Qsed  without  being  expended  or  consunsed,  the  usufructuary  has  a  right  to  dispose  of 
them  at  his  pleasure,  under  the  obligation  of  replacing  them  or  their  value,  at  the  expira- 
tion of  the  usufruct  (C.  C.  542),  as  between  the  parties  in  interest,  the  law  recognizes  him 
to  whom  the  property  is  to  fall  on  the  termination  of  the  usufruct  as  the  owner,  and  the 
usufructuary  simply  as  such.  C.  C.  »A2  to  549,  556.  Whenever  an  usufruct  is  legally  es- 
tablished, whether  perfect  or  imperfect  according  to  the  provisions  of  the  Code,  the  prohi< 
bition  is  not  violated. 

Where  the  facts  of  a  cause  present  a  double  aspect,  one  of  which  represents  a  contract 
which  the  law  authorizes,  and  the  other  one  prohibited  by  law,  the  contract  must  be  sus- 
tained. 

Where  the  usuiiructof  a  sum  of  money  Is  bequeathed  to  a  person,"  daring  his  nataral  life, 
and  at  his  death  to  be  divided  and  given  equally  to  the  children  of  a  third  person,"  such 
only  of  the  children  of  the  latter  as  were  alive  at  the  testator's  death,  can  take  under  the 
testament     0.  C.  1457,  1458, 1459, 1469. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Kennedy,  J. 
Elmore  and  King,  for  the  plaintiff.  The  bequest  in  the  will  of  Slebbins 
Fisk  is  valid.  It  created  merely  an  imperfect  usufruct  in  favor  of  Abijah 
J5'/«^  during  his  life,  the  ownership  being  in  the  children  of  Sereno  Fisk.  C.  C. 
625,528,  533,  601,  603,  604,  605,  552,  1456,  1460,  1465,  1509,  1516.  17 
La.  52.  4  Rob.  302,  4L0.  1  Rob.  115,  118.  5  TouDier,  no.  91,  p.  99. 
The  bequest  to  the  children  of  Sereno  Fisk  is  not  a  substitution.  C.  C.  1507. 
1  Rob.  118.     4  Rob.  204.     3  Marcnde,  418,  428.     8  Duraoton,  62. 

Prentiss  and  Finney,  for  the  appellnnts.  1.  The  legacy  to  the  children  of 
Sereno  Fisk,  was  clenrly  a  legacy  to  those  who  might  be  living  at  the  time  of 
the  death  of  AbijahFisk,  the  fii-st  legatee,  and  not  to  those  living  at  the  death  of 
the  testator.  Such  was  manifestly  the  intention  of  the  testator  Stebbins.  The 
words  used  are  prospectivt^,  and  refer  for  their  effect  to  the  death  of  Abijah — 
not  that  of  the  testator.  *'  At  his  death  (that  is  Abijah^s),  it  shall  be  divided 
and  given  to  the  children  of  Sereno  "  The  testator  does  not  give,  but  directs, 
that  at  the  death  of  Abijah  **  it  shall  be  given."  The  expression  is  clearly  a 
direction  or  command  to  Abijah,  to  render  or  return  the  legacy,  at  his  death,  to 
the  children  of  Sereno,  who  may  be  then  living,  and  this  constitutes  a  **Jidei 
eammissum'^  conditional,  reprobated  by  our  law. 

2.  At  the  death  of  the  testatnr,  no  interest  vested  immediately,  in  the  two 
children  of  Sereno  then  living;  their  interest  was  conditional  upon  the  survivor- 
ship; if  they  had  died  before  Abijah,  their  heirs  would  not  have  been  entitled 
to  the  legacy. 
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3.  All  ^^  Jideicommissa**  are  expressly  prohibited  by  the  Louisiana  Code,  Fisk 
except  vulgar  substitutious,  and  the  case  where  the  usufruct  alone  is  given  to  ■p'Lr^ 
one  and   the  property  at  the  same  time  to  another. 

4.  This  is  nut  a  *'  vulgar  substitution,*^  because  the  person  first  calleJ,  to  wit, 
Abijah  Fisk,  was  capable  of  taking,  and  did  tuke,  the  legacy. 

5.  It  is  not  a  legacy  of  the  usufruct  to  Abijah,  and  of  the  ownership  to  the 
children  of  Sereno,  for  the  following  reasons :  1.  The  terms  of  the  donation 
are  complete  and  absolute,  embracing  the  full  property  and  ownership.  ^*  To 
my  brother  Abijah  Fisk,  I  give,  devise  and  bequeath  the  sum  of  $100,000" — 
not  the  usufruct  of  $100,000,  but  the  absolute  property  and  ownership,  *'during 
his  natural  life."  Had  the  words  just  quoted  been  the  only  ones  used,  there 
could  be  no  doubt  that  the  property  itself  was  conveyed,  and  that  Abijah  had  a 
complete  life  estate  in  it.  The  additional  words  **for  his  sole  use  and  benefit, 
without  any  security  whatever,  during  his  natural  life,"  &c.,  so  far  from  dimin- 
ishing, strengthen  the  character  of  the  legacy.  It  is  to  be  '*  for  his  sole  use  and 
beneHt"  during  his  life.  If,  at  the  same  time,  the  absolute  ownership  was  in 
another,  how  could  it  be  said  to  be  for  his  sole  use  and  benefit?  Ownership  is 
property,  and  can  be  sold,  transmitted,  and  used  like  any  other  propei-ty.  He 
who  has  the  ownership  has  a  use  and  benefit  in  the  property,  as  well  as  he  who 
has  only  the  usufruct.  The  terms  of  this  legacy  give  to  Abijah  Fisk,  during 
his  natural  life,  full,  complete,  and  absolute  dominion  over  it.  He  can  do  with 
it  as  he  pleases- — "  without  any  security  whatever."  These  last  words  show 
that  the  testator  intended  to  give  him  absolute  dominion  over  the  legacy,  and  that 
he  should  hold  as  absolute  owner,  Hud  not  as  a  mere  usufructuary.  This  com- 
plete dominion  rendered  him  complete  and  absolute  owner  during  life  (see  Civ. 
Code,  arts.  480,  481,  463,  484,  6cc.\ ;  and  proves  that  the  property,  and  not  the 
mere  usufruct,  whs  given  to  Abijafi,  The  same  property  was  given  to  Abijah 
during  his  life,  which  was  to  be  given  at  his  death,  to  the  children  of  Sereno. 

2d.  We  have  attempted  to  show,  that  by  the  terms  of  the  legacy,  it  was  the 
intention  of  the  testator  that  it  should  be  **  divided  and  given"  to  the  children 
of  Sereno,  living  at  the  death  of  Abijah.  If  this  was  his  intention,  he  could 
not  at  the  same  time  have  intended  that  the  property  should  vest  in  the  children 
of  Sereno  then  living,  at  his  own  death.  A  usufruct  is  defined  to  be  **the  right 
to  enjoy  a  thing,  the  property  of  which  is  vested  in  another.  See  Civil  Code, 
art.  525.  Whenever,  then,  there  is  a  usufruct  there  must  be,  at  the  same  time, 
an  owner  of  the  property  in  existence.  If,  then,  Abijah  Fisk  took  only  a  usu- 
'  fruct,  what  become  of  the  property  or  ownership  at  the  same  time  ?  If  it 
Tested  in  the  children.of  Sereno  Fisk,  then  it  vested  in  the  two  who  were  living 
at  the  death  of  the  testator,  and  the  three  children  born  afterwards,  are  not 
entitled  to  a  cent  of  the  legacy.  Again,  by  arts.  1459  and  1469  of  the  La. 
Code,  **  donations  mortis  causd*^  cannot  be  made  to  persons,  not  **  in  esst^^  at 
the  death  of  the  testator. 

Three  of  the  present  plaintiffs  were  not  *'^in  esse*^  at  the  death  of  Stebbins 
Fisk ;  he  could  not,  therefore,  make  them  a  donation  of  the  property  or  own- 
ership, because  they  were  incapable  of  taking.  The  construction  contended 
for  by  plaintiff  necessarily  excludes  three  of  them  from  the  operation  of 
the  will.  It  is  manifest  that  the  testator  intended  that  Abijah  Fisk  should  hold 
the  legacy  in  full  property,  and,  at  his  death,  return  it  to  the  children  of  Sereno 
who  might  then  be  living.  This  view  is  sustained  by  another  portion  of  the 
will. 

After  various  pecuniary  bequests,  the  testator  says :  ^*  Should  there  be  any 
surplus  of  my  estate,  after  paying  these  bequests,  I  give  it  to  my  brother  Abi^ 
jah  Fisk ;  but  should  there  be  any  deficiency,  it  shall  be  taken  irom  the  bequest 
made  to  him." 

Even  if  the  first  clause  of  the  will  does  convey  to  Abijah  only  a  usufruct  in 
the  legacy,  still  it  does  not  follow  that  the  property  was  in  the  children  of  Se^ 
reno.  We  say  that  if  it  did  not  pass  to  Abijah  by  the  first  clause,  it  did  by  the 
last,  in  which  he  is  constituted  residuary  legatee.  Abijah  Fisk  took  the  usufruct 
by  specific  bequest,  and  the  naked  property  for  his  life-time,  under  the  residua- 
ry clause ;  thus  uniting  usufruct  and  property,  he  becaooe  for  the  terra  of  his  life, 
absolute  owner. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.     The  plaintiff,  who  is  the  natural  tutor  and  guardian  of  his 

minor  children,  residing  in  the  territory  of  Wisconsin,  seeks  to  recover  from  the 
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FisK        executors  of  the  late  Ahijah  Fiik,  the  eum  of  $100,000,  being  the  amount  of  a 

7i8K.        legacy  alleged  to  be  left  to  them  under  the  will  of  their  deceased  uncle,  SUlh 

bins  Fisk,  who  died  in  June,  1837.     One  of  the  executors,  Alvarez  Fisky  resists 

this  demand,  and  claims  the  amount  as  belonging  to  the  succession  of  Abijah 

FUkf  of  whom  he  is  the  residuary  legatee. 

The  rights  of  the  parties  before  us  depend  upon  the  constmction  of  this 
clause  in  the  will  of  the  late  SUbbins  Fisk : 

**  To  my  brother,  Abijah  Fiskt  I  give,  devise,  and  bequeath  the  sum  of 
$100,000,  for  his  sole  use  and  benefit,  without  any  security  whatever,  during  bis 
natural  life.  At  his  death  it  shall  be  divided  and  given  equally  to  the  children 
of  Sereno  Fiik^  my  younger  brother." 

Under  this  clause  Abijah  Fisk  received  the  $100,000,  which  he  retained  tifl 
his  death,  which  took  place,  in  New  Orleans,  in  December,  1845. 

It  is  contended  that  this  legacy  contains  z  fideicomndssumt  and  is  within 
the  prohibitive  article  of  our  Civil  Code  on  that  subject. 

In  the  case  of  Ducloslange  v.  Ross,  recently  decided,  ante  p.  432,  we  held 
that,  under  article  1507  of  the  Code,  fidcicommissa^  as  well  as  substitutions, 
were  prohibited.  To  this  prohibition,  the  Code,  in  the  ai  tides  immediately 
following,  1508  and  15^,  establishes  two  exceptions;  the  first,  in  favor  of  the 
vulgar  substitution  of  the  civil  law^  and  the  second,  in  faVor  of  dispositions  testa- 
mentary, or  inter  tivos^  by  which  the  usufruct  is  given  to  one,  and  the  naked 
property  to  another.  The  difficulty  of  distinguishing  with  precision  between 
the  latter  and  fideicommissa^  leads  to  the  conclusion  that,  the  sense  of  these 
articles,  taken  with  other  articles  of  the  Code,  is  that,  these  excepted  cases, 
although  they  may  be  substitutions  or  fideicommissa,  are  excepted  from  the 
general  prohibition.  That  the  intention  of  the  testator  was  to  create  an  uan- 
fmct  in  favor  of  the  legatee,  Abijah  Fisk,  the  language  made  use  of  leares  no 
room  to  doubt ;  and  it  is  equally  clear  that,  if  no  prohibition  existed  in  relation  to 
substitutions  and  fideicommissa,  the  children  of  Sereno  Fisk  conld  recover  the 
amount  of  it  from  his  succession  at  his  death,  the  usufruct  having  terminated 
with  that  event. 

But  it  is  contended  that  this  legacy  is  within  the  prohibition,  and  not  within 
the  exception,  because  the  property  in  the  money,  or  subject  of  the  legacyy 
was  absolutely  vested  in  Abijah  Fisk^  and  not  merely  the  usufruct,  and  that  he 
thereby  became  the  owner,  and  not  merely  the  usufructuary.  This  is  true  in 
one  sense.  If  the  usufruct  is  of  things  which  cannot  be  used  without  being  ex- 
pended or  consumed,  the  usufructuary  has  a  right  to  dispose  of  tbera  at  bis 
pleasure,  under  the  obligation  of  replacing  them  or  their  value,  at  the  expiration 
of  the  usufruct.  C.  C.  542.  But,  as  between  the  parties  in  interest,  the  law 
recognizes  him  as  the  owner,  to  whom  the  property  is  to  fall  on  the  ternrinatioo  of 
the  usufruct,  and  the  usufructuary,  simply  as  suck,  though  the  ownership  n 
absolutely  in  him,  of  things  which  are  expended  or  consumed  in  the  use.  See 
articles  542,  543  et  seq.  and  556.  The  interest,  or  property,  in  things  subject 
to  usufruct,  is  a  fiction  of  law,  created  by  the  Code,  with  reference  to  which 
article  1509  must  be  construed  as  to  its  operation  and  intendment.  Wherever 
an  usufruct  is  legally  established,  whether  perfect  or  imperfect  according  to  the 
provisions  of  the  Code,  the  prohibition  is  not  violated. 

We  have  held  in  the  cases  of  the  Bank  of  Louisiana  ▼  Briscoe,  ante  p.  157t 
and  of  Macarty  and  others  v.  Mandeville,  ante  p.  239,  that  where  the  facts  of  a 
case  present  a  double  aspect,  one  of  which  brought  the  case  within,  and  the 
other  left  it  without,  the  scope  of  a  prohibitory  law,  the  contract  would  bo  sns* 
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tained.  We,  therefore,  coocar  with  the  dbtrict  judge  in  hit  conclusloD,  M  to 
the  Taliditj  of  the  testamoDtary  disposition  in  favor  of  the  children  of  Serenor 
Fisk. 

At  the  time  of  the  death  of  the  testator,  SUhbins  Fisk,  bat  two  of  the  children 
of  Streno  Fi»k%  were  in  esse,  and  it  is  urged  by  the  learned  conosel  that«  the 
three  of  the  present  platntifis  in  interest,  born  since,  are  necessarily  excluded 
firom  all  participation  in  the  legacy.  The  terms  of  the  ttrill  are :  "  At  his  death, 
it  shall  be  divided  and  given  equally  to  the  children  of  Sereno  Fisk,  my  youngest 
hrother,**  At  the  decease  of  Stehbins  Fisk,  in  June,  1837,  but  two  of  the  plaib- 
tills  were  btfrn,  or  conceived ;  Mary  Elizabeth,  born  in  1834,  and  Newton,  born  iU 
1836.  The  next  in  age,  Caro/in«,  was  not  born  antif  September,  1638.  Under  the 
terms  of  the  will,  add  in  accordance  with  the  provisions  of  the  Civil  Code,  arts. 
1457,  1458,  1459,  14G9,  we  think  that  the  children  living  at  the  decease  of  th^ 
testator  can  alone  take  under  bis  will. 

The  learned  judge  before  whom  this  cause  was  tried,  at  the  instance  of  the 
counsel  for  the  tutor,  abstained  from  determining  this  qnestion,  as  to  which  of. 
the  children  this  legacy  belonged.  The  same  request  has  been  made  in  thiit 
tourt,  but  we  do  not  feel  ourselves  at  liberty  to  decide  the  case  adversely  to  the 
residuary  legatee  and  the  succession  of  Abijah  Fiski  represented  by  the  execu- 
tors, without  determining  to  whorti  the  money  in  dispote,  of  right,  belongs.  The 
judgment  of  the  District  Court  will  have  to  be  changed  in  this  respect^ 

The  judgment  of  the  District  Court  is,  therefore,  in  part  reversed ;  and  it  is 
ordered  that,  judgment  be  rendered  in  favor  of  Sereno  Fisk^  tutor  and  guardian 
of  his  minor  children,  Mary  Elizabeth  Fisk,  and  Newton  Fisk^  against  Alvarez 
Fuk  and  Charles  Watts,  executorir  of  the  late  Abijah  Fisk,  for  the  sum  ef 
8100,000,  with  legal  interest  thereon  from  the  13th  December,  184&,  until  paid, 
with  costs  of  suit.  In  other  respects  the  judgment  is  affirmed,  the  appetiee 
paying  the  costs  of  this  appeal. 


Fisk 

Fistf. 


l^i^B  State  v.  Nblsoj^  et  alv 

9aeh  eonfetnons  of  the  accnfed  alone  a^  have  been  ▼olontarily  made,  aninflueoeed  by  either 
hope  Gfr  fear,  can  be  given  by  evidence  against  bim ;  bnt  they  taiast  bo  abown  to  have  been^ 
tbof  made  before  they  can  be  received. 

The  hct  that  the  accoaed  wa«  in  the  stocks  at  the  time  that  a  confession  of  gnilt  was  made 
by  him,  in  which  he  had  been  placed  tnerely  for  Safe- keeping,  will  not  render  tho  confession 
inadmissible.  Where  (he  restraint  is  snch  only  as  is  necessary  for  the  safekeeping  of 
the  prisoner,  it  will  not  render  his  cbnfession  inadmissible. 

Where  a  slave  in  confinement  under  a  charge  of  morder,  on  a  representation  made  to  him  by 
the  overseer  of  the  estate,  a  son  of  his  master,  "  that  it  woald  be  better  for  him  to  tell  what 
be  had  done,"  confesses  the  crime,  the  confession  cannot  be  given  in  evidence  against  him. 
Per  Curiamt  Although  opposite  opinions  have  been  entertained  as  to  the  question,  whether 
a  confession  made  to  a  person  who  has  no  anthority  over  the  prisoner,  open  an  inducemenfe 
offered  by  that  person,  be  admissible,  it  seems  to  be  settled  that  il  the  inducement  be  of- 
fered by  a  master  to  a  servant,  or  by  any  other  person  having  authority  over  the  prisoner, 
the  confession  will  not  be  deemed  voluntary,  and  will  be  rejected. 

The  jurisdiction  of  the  Stfpreme  Court  in  criminal  cases  being  limited  by  the  constltotion,  art. 
63,  to  questions  of  law  alone,  it  will  not  examue  into  the  facts  in  any  such  case,  for  the  pup 
pose  of  determining  whether  the  evidence  authorized  a  conviction. 

63 
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Stats         ttaeitioos  in  criminal  cues  can  only  be  broaght  before  the  Sapraime  Coart  by  a  biU  of  •«• 
*'  ceptioni  to  the  opinion  of  tbe  jndge  admitting  or  rejecting  testimony,  or  to  hia  charge  to  the 

"  jury,  or  by  an  assignment  of  entir. 

The  fact  that  there  is  no  judge  to  preside  over  tbe  deliberations  of  tbe  jury  of  freeholders,  on 
the  trial  of  slaves  for  criminal  offences  before  the  tribunals  established  by  tbe  stat  1  Jane, 
1846,  and  the  impossibility,  in  consequence,  of  presenting  to  the  Supreme  Court,  any  ques- 
tion as  to  the  suflSciency  of  the  proof  to  justify  a  conviction  by  a  bill  of  exceptions  to  tbe 
charge  of  a  judge,  is  a  difBculty  resulting  from  the  defective  organization  of  the  inierior 
tribunal,  which  can  only  be  remedied  by  legislative  interference. 

APPEAL  from  a  judgment  rendered  by  a  tribunal  for  tbe  trial  of  slaTes*  or- 
ganized under  thestat,  of  1  June,  1846,  in  the  parish  of  St.  James.    This 
case  was  argued  ex  parte  by 

BiratdU  for  the  appellants.  U'he  decision  of  the  case  depends  on  a  correct 
application  of  two  cardinal  principles  of  the  law  of  evidence  relating  to  confes- 
sions of  guilt ;  one  of  which  is  that  the  confession  must  be  free  and  voluntary, 
and  **  before  it  is  received  in  evidence  in  n  criminal  case  must  be  shown  to  hove 
been  such.*'  Greenlenf  on  Evidence.  §  219,  vol.  1,  p.  263.  *'  A  free  and  yoI- 
untary  confession,'*  said  Eyre,  C.  B.  in  Warickshairs  case,  *Ms  deserving  of  the 
highest  credit,  because  it  is  presumed  to  flow  from  the  stron^sest  sense  of  guilt, 
and,  therefore,  it  is  admitted  as  proof  of  the  crime  to  which  it  refers;  but  a 
confession,  forced  from  the  mind  by  the  flnttery  of  hope,  or  by  the  torture  of 
fesr,  comes  in  so  questionable  a  shape,  when  it  is  to  be  considered  as  the  evi. 
dence  of  guilt,  that  no  credit  ought  to  be  given  to  it;  and  therefore  it  is  rejeet- 
ed.**  The  material  inquiry,  therefore,  is,  whether  the  confession  has  bepD  ob- 
tained by  the  influence  of  hope,  or  fear,  applied  by  a  third  person  .to  the  prison- 
er's mind.  SSee  Greenleaf,  vol.  1,  §  219.  Phillips  on  Evidence,  ed.  1843,  C. 
and  H.  notes,  vol.  1,  p.  111. 

This  doctrine  has  been  expounded  by  Hawkins  :  "  As  the  humsn  mind  under 
the  pressure  of  calamity  is  easily  seduced,  and  liable  in  the  alarm  of  danger  to 
acknowledge  indiscriminately  a  falsehood  or  a  truth,  as  different  agitations  may 
pVevail,  a  confession  whether  made  upon  an  oflicial  examination  or  in  a  discourse 
with  private  persons,  which  is  obtained  from  the  defendant  either  by  tbe  flat- 
tery of  hope  or  by  the  impressions  of  fear,  however  slightly  the  emotions  may 
be  implanted,  is  nut  admissible  evidence  ;  for  the  law  will  not  sufler  a  prisoner 
to  be  made  the  deluded  instrument  of  his  own  conviction."  2  Curw.  Hawk. 
595,  cited  from  Leach's  Hawk,  and  approved  in  State  v.  Aaron,  1  South.  239. 
Phillips  on  Evidence,  C.  and  H.  vol.  2,  p.  242. 

In  the  case  of  the  State  v.  Field  8f  Webber^  Peck's  Rep.  p.  140,  the  court, 
in  treating  of  this  subject,  eloquently  said  :  *'  Tbe  evidence  of  such  confessions 
is  liable  to  a  thousand  abuses.  They  are  made  by  persons  generally  under  arrest, 
in  great  agitation  and  distress,  when  each  ray  of  hope  is  eagerly  caught  at«  and 
frequeutly  under  the  delusion,  though  not  expressed,  that  the  merit  of  a  dis- 
closure will  be  productive  of  personal  safety.  The  confession  is  made  id  want 
of  advisers,  under  circumstances  of  desertion  by  the  world,  in  chains  and  deg- 
radation, with  spirits  sunk,  fear  predominant,  hope  fluttering  around,  purpose 
and  views  momentarily  changing,  a  thousand  plans  alternating,  a  soul  tortured 
'  with  anguish,  and   difficulties  gathering  into  a  multitude.     How  easy  it  is  for 

the  hearer  to  take  one  word  for  another,  or  to  take  a  word  in  a  sense  not  in- 
tended by  the  speaker.  And  for  want  of  an  exact  representation  of  the  tone  of 
voice,  emphasis,  countenance,  eye,  manner  and  action  of  the  one  who  made 
the  confession,  how  almost  impossible  it  is  to  make  third  persons  understand 
the  exact  state  of  his  mind  and  meaning.  For  these  reasons  such  evidenc  is 
received  with  great  distrust,  and  under  apprehensions  for  the  wrong  it  may  do. 
its  admissibility  is  m.ide  to  depend  on  its  being  free  from  suspicion  that  it  was  ob- 
tained by  any  threats  of  severity,  or  promises  of  favor,  and  of  every  influence, 
even  the  minutest."     Cited  in  Ph.  Ev.  C.  and  H.  notes,  vol.  2,  no.  216,  p.  236. 

On  this  subject  see  Green.  Ev.  vol  I,  §  219,  p.  263,  who  says  that;  *'  Before 
any  confession  can  be  received  in  evidence  in  a  criminal  case,  it  must  be  ahowD 
that  it  was  voluntary.  The  course  of  practice  is  to  enquire  of  the  witness 
whether  the  prisoner  had  been  told  that  it  would  be  better  for  him  to  confess,  or 
worse  for  him  if  he  did  not  confess,  or  whether  language  to  that  eifect  had  been 
addressed  to  him." 

The  second  ground  of  defence  is  approached  with  equal  confidence,  as  tbe 


NEW  ORLEAiNS,  MAY,  1648.  499 

eonfessioD  of  both  NeU&nhod  Edwin,  (even  admitting  that,  that  made  by  Nelson       9tati 
was  properly  obtained),  are  extra-judicial,  uncorroborated  by  any  other  proof  ** 

of  the  ••  corpus  ddictW^  and  consequetly  insufficient  for  their  conviction.     The  »>«»- 

doctrine  is  now  well  settled  that,  the  mere  confession  of  a  crime,  not  made  in 
the  course  of  an  examination  before  a  committing  magistrate  or  upon  arraign* 
moot,  or  in  other  words,  an  extra-judicial  confession,  cannot  warrant  a  con  vie* 
tion,  unless  fortified  by  other  proof  (dehors  the  confession),  of  the  crime 
confessed.  See  Greenlenf  on  Evidence,  vol.  1,  sec.  217,  p.  260,  who  in  treat- 
ing this  subject  snys :  "  Whether  extra-judicial  confessions,  uncorroborated  by 
any  other  proof  of  the  *  corpus  deliciW  are  of  themselves  sufficient  to  found  a 
conviction  of  the  prisoner,  has  been  gravely  doubted.  In  the  roman  law,  such 
naked  confessions  amounted  only  to  a  *semiplena  probation*  upon  which  alone  no 
judgment  could  be  founded  ;  and  nt  most  the  party  could  only,  in  proper  cases, 
be  put  to  the  torture.  But  if  voluntarily  made  in  the  presence  of  the  injured 
party,  or  if  reiterated  at  different  times  in  bis  absence,  and  persisted  in,  they 
were  received  as  plenary  proof.  In  each  of  the  english  cases  usually  cited  in 
favor  of  the  sufficiency  of  this  evidence,  there  was  some  corroborating  circum- 
stance. In  the  United  States,  the  prisoner's  confession,  when  the  corpus  delicti 
18  not  otherwise  proved,  has  been  held  insufficient  for  his  conviction ;  and  this 
opinion  certainly  best  accords  with  the  humanity  of  the  Crmiinal  Code,  and 
with  the  great  degree  of  caution  applied  in  receiving  and  weighing  the  evidence 
of  confessions  in  other  cases ;  and  it  seems  countenanced  by  approved  writers 
oo  this  branch  ef  the  law." 

In  the  case  now  under  consideration,  not  an  iota  of  evidence  corroborative  of 
the  crime  charged  can  be  found  in  the  record,  which  is  barren  of  any  testimony 
to  that  effi^ct.  Not  even  the  existence  and  disappearance  of  the  victims  are 
accounted  for.  They  may  be,  so  far  as  the  record  informs  us,  yet  alive,  and,  in 
this  state  of  uncertainty,  the  monitory  voice  of  Sir  Mathew  Hale  warns  us, 
**  Never  to  convict  a  man  for  stealing  the  goods  oi  a  person  unknown,  merely 
because  he  will  give  no  account  how  he  came  by  them,  unless  an  actual  felony 
be  proved  of  such  goods;  and  never  to  couvlct  any  person  of  murder  or  man- 
slaughter, till  at  least  the  body  be  found  dead  ;"  on  account  of  two  instances  he 
mentions,  where  persons  were  executed  for  the  murder  of  others  who  were 
then  alive,  but  missing. 

The  judgment  of  the  court  was  pronounced  by 

Kivo,  J.  The  appellants,  who  are  slaves,  were  tried  for  the  crime  of  mur- 
der, by  a  tribunal  organized  under  the  act  of  1846,  (Acts,  p.  114,')  and  found 
guilty.  From  the  judgment  pronounced  upon  that  conviction,  they  have  appealed. 

The  questions  which  arise  are  presented  in  bills  of  exception  to  the  opinion 
of  the  inferior  tribusal,  receiving  in  evidence  the  confessions  of  guilt  made  1^ 
the  accused,  which  were  objected  to  on  the  trial,  as  not  having  been  free  and 
voloDtary,  but  made  under  the  exercise  of  improper  influences  on  the  minds  of 
the  prisoners.  It  appears  that  the  confession  of  Nelson  was  made  to  the  over- 
seer of  the  plantation,  who  was  also  the  son  of  his  owner.  The  witness  stated 
that  the  accused  was  in  the  atocks  when  the  confession  was  made,  and  that  he 
**  told  Nelson  previously,  that  it  would  be  better  for  him  to  tell  what  he  had 
done.** 

The  well  settled  rule  of  law  is,  that  only  sach  confessions  of  the  aeeused  as 
have  been  voluntarily  made,  uninfluenced  by  either  hope  or  fear,  can  be 
given  in  evidence  against  him,  and  they  must  be  shown  to  have  been  thus  made, 
before  they  can  be  received.  The  circumstances  of  this  case  do  not  authorize 
the  conclusion  that,  threats  or  violence  were  used  to  extort  confessions.  The 
accused.  Nelson,  was  in  the  stocks,  il  is  true,  but  only  for  safekeeping.  A« 
•  regirds  him,  the  only  enquiry  is,  whether  the  inducement  held  out  to  him  to 
confess  was  such  as  should  have  excluded  the  confession  from  evidence.  Say- 
ing to  a  prisoner  that  '*  it  wouJd  be  better  for  him  to  confess,*'  or  words  to  that 
effect,  has  been  repeatedly  held  to  be  such  an  inducement  offered  to  the  prison- 
er as  will  exclude  his  confession ;  and,  although  opposite  opinions  have  been  en- 
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Stati  tertaioed  as  to  the  qaestioo,  whether  a  coofessioo  made  to  a  penoo  who  has  no 
NauoV'  euthoritj  orer  the  prisoner,  upon  ao  indacement  offered  by  that  person,  is 
frecei\rable,  yet  it  seems  to  be  settled  that,  if  the  iodocement  be  offered  by  a 
master  to  a  servant,  or  by  any  other  person  having  anthority  over  the  prisooer, 
the  confession  wiil  not  be  deemed  volontBry,  and  will  be  rejected.  1  Greealeaf 
on  £v.  §  219,  220,  221,  222.     McNally  on  Ev.  42,  43.     Phil,  on  £v. 

The  confession  pf  Nelson  comes  strictly  within  the  rqles  which  should  have 
.excluded  it  from  evidence.  It  was  made  to  his  young  msster,  who  waa  also 
his  overseer,  to  whose  anthority  he  habitually  submitted,  to  whom  he  woold 
nntorally  look  for  protection,  and  upon  being  advised  *'  that  it  would  be  better 
for  him  to  tell  wliat  he  had  done/'  The  admonition  coming  from  such  a  sonrce 
was  well  calculated  to  inspire  the  slave  with  the  hope  of  protection  from  the 
.consequences  of  his  act  if  folly  confessed,  and  his  confession  made  under  that 
impression  should  have  been  rejeqted.  The  conviction  of  the  slave  Nelson^ 
based  upon  this  evidence,  must  be  set  aside. 

As  regards  the  slave  Edwin,  his  confessions  were  repeated  and  volontaiy. 
No  inducements  were  held  out  to  him  to  confess,  and  he  was  under  no  other 
constraint  than  that  necessary  for  his  safe  custody.  But  it  is  objected  that,  his 
/confessions  are  the  only  evidence  against  him ;  that  they  ans  imperfect,  atnting 
only  in  general  that  the  accused  *' aided  in  killing  two  white  men;"  that  they 
are  unsupported  by  any  other  proof  of  the  corpus  delictu  and  are  not  sufficient 
to  found  a  conviction  upon ;  that  neither  the  time,  place,  nor  manner  of  death, 
not  even  the  existence  and  disappearance  of  the  persons  charged  to  have  lieen 
murdered,  are  shown.  We  are  referred  to  the  record  which  is  said  to  contaia 
the  entire  evidence  adduced  against  the  accused,  to  establish  this  alleged  irreg- 
vJarity,  and  the  impropriety  of  the  conviction.  Our  jurisdiction  in  criminal  ca- 
ses is  limited  in  express  terms  by  the  constitution,  article  63,  **  to  questioDs  of 
law  alone,"  and  we  have  uniformly  refused  to  examine  the  fasts,  for  the  pur- 
pose of  determining  whether  the  evidence  authorized  a  conviction.  State  ▼. 
Fanl,  2  An.  837.     StaU  w.  Bogan,  lb.  838.    SiaU  v.  Peterson,  lb.  921. 

Questions  in  criminal  matters  can  only  be  brought  before  us  by  bills  of  ax^cep- 
tion  to  the  opinion  of  the  judge  admitting  or  rejecting  testimony,  or  to  his 
/charge  to  the  jury,  or  by  assignments  of  error.  But  it  is  lirged,  that,  constitn- 
ted  as  the  tribunal  is  before  which  slaves  are  to  be  tried  for  criminal  offences,  in 
which  the  justices  and  freeholders  have  equal  authority,  there  being  no  judge  to 
preside  over  the  deliberations  of  the  jury  or  to  give  them  the  law  in  charga, 
the  question  of  the  insufficiency  of  the  proof  to  justify  a  conviction,  can  never 
be  presented  to  the  appellate  tribunal,  unless  the  latter  be  permitted  to  exam* 
ine  the  evidence ;  as  such  questions  can  only  be  presented  in  bills  of  exception 
to  the  charge  of  the  inferior  judge.  The  difficulty  suggested  is  serious,  but  it 
results  from  the  defective  organization  pf  the  inferior  tribnnaJ,  and  can  only  be 
remedied  by  legislatii^e  interference. 

As  regards  the  slave  Edwin,  the  judgment  must  remain  undisturbed. 

It  is,  therefore,  ordered  that,  as  far  as  relates  to  the  slave  Nelson,  the  judg- 
ment appealed  from  be  reversed,  and  the  cause  remanded  for  a  new  trial, 
with  instructions  to  the  inferior  court  to  receive  no  confessions  of  said  slave 
Nelson  which  were  not  voluntarily  made.  As  regards  thp  slave  Edwin,  the 
judgment  is  n/Tirmpd. 
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Beck  v.  Howard. 

A  promif  e  to  pay  a  debt,  made  by  the  debtor  after  a  eenio  bonorum,  will  loppoit  an  action, 
whether  Ae  insolvent  was  discharged  by  bis  creditors  or  not.  If  not  discharged,  the  legal 
obligation  resting  on  him  is  to  pay  those  creditors  whose  demands  accmed  prior  to  the 
cession,  on  hip  acqniring  property  more  than  aaflBcient  ibr  his  maintenance  and  for  the  dis- 
chaise  of  debts  sabseqaently  contracted ;  and  the  only  remedy  of  the  prior  creditors  ia  to 
require  anew  sarrender.  C.  C.  2173.  Stat  20  Feb  1817,  s.  S8.  The  subsequent  promise 
creates  a  new  debt,  which  may  be  recovered  in  a  separate  action  without  reqairing  a  new 
■nrrender.  Tfaongh  the  debtor  have  been  folly  dischai^ed,  the  previous  debt  is  a  saflBcient 
consideration  for  the  sabseqaent  promise.    C  C.  1752. 

APPEAL,  by  the  defendant,  from  a  judgment  of  the  Fifth  DiBtrict  Court  of 
New  Orleans,  Buchanan,  J. 

7.    W.  Smith,  for  the  pIniotiflF. 

Sigur  and  Banjbrd,  for  the  appellant  An  action  like  the  present,  even 
where  a  positive  promise  is  clearly  proven,  cannot  be  maintained  under  our  in- 
solvent system.  The  principle  of  equality  in  the  distribution  of  the  debtor*s  as- 
sets among  his  creditors,  is  the  essential  characteristic  of  that  system.  If  the 
defendant  has  acquired  property  since  his  cession,  that  property  is  the  common 
pledf;;e  of  all  his  creditors.  It  must  be  brought  into  the  insolvency  and  equally 
partitioned.  No  one  creditor,  by  obtaining  a  promise  from  the  common  debtor, 
ean  ^ain  a  preference  over  the  others.  See  the  cases  of  Gurlie  v.  Flood,  11 
Kob.  166.     Ooicochea  v.  Ricarte,  4  La.  44.    Morgan  v.  DalUm,  3  La.  334. 

The  judgment  of  the  court  was  pronounced  by 

KiiTG,  J.  The  defendant  is  sued  on  an  open  account,  and  pleads  in  bar  of 
the  action,  a  cessiou  of  his  property  made  after  the  debt  accrued,  to  which  the 
plaintiff  was  a  party,  and  which  was  accepted  by  the  judge.  The  plaintiff 
relies  on  a  promise  to  pay  the  debt,  made  by  the  defendant  subsequently  to  the 
surrender. 

The  subsequent  promise,  which  is  fully  proved,  created  a  new  obligatioo, 
which  authorized  the  plaintiff  to  maintain  his  action,  whether  we  are  to  con- 
sider, under  the  pleadings  and  evidence,  that  the  defendant  was  discharged,  or 
not,  by  his  creditors.  If  he  was  not  discharged,  the  legal  obligation  resting  upon 
him  was,  to  pay  his  creditors  whose  demands  accrued  prior  to  the  cession,  on 
his  acquiring  property  more  than  sufficient  for  his  maintenance,  and  for  the 
discharge  of  his  debt  subsequently  contracted.  In  that  event,  the  only  reme* 
dy  of  the  prior  creditor  is  to  require  a  new  surrender.  C.  C.  art.  2173.  4 
La.  p.  45.  8  Rob.  204.  Bui.  &  C*^.  Dig.  492.  But  the  defendant's  subse- 
quent promise  created  a  different  obligation  from  that  infposed  by  law.  It  was 
an  tiDConditional  undertaking  to  pay  the  debt  without  regiMrd  to  the  legal  con- 
aeqneuces  of  his  previous  cession,  and  made  a  new  det^t,  for  the  recovery  of 
which  the  plaintiff  could  proceed  by  a  separate  action,  without  requiring  the 
debtor  to  make  a  new  surrender.  If  he  was  fully  discharged,  as  is  contended, 
the  moral  obligation  resulting  from  the  previous  indebtedness  was  a  sufficient 
consideration  to  support  the  subsequent  promise,  and  the  effect  of  that  promise 
wrifl  to  create  a  new  debt.  C.  C.  art.  1752.  Bach  ▼.  Cohn,  ante  p.  101.  We 
tj^nk  that  the  district  judge  did  not  err,  in  overruling  the  plea. 

Judgment  affirmcdf 
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Succession  op  Storv. 

Where  a  inccessioD,  which  owes  no  dehtB,  consisU  of  property  laaceptible  of  immedittfl 
divit  ton.  and  all  the  heirs  are  preeent,  and  one  of  the  heirt  of  age  and  the  totrix  of  tbe 
minor  heirs  oppose  the  appointment  of  any  adminiatrator,  insistiug  on  an  immediate  par- 
tition, and  the  appointment  of  an  administrator  will  only  prodace  onnecesaary  expense 
and  delay,  no  socb  appointment  shoold  be  made.  Art.  1040  of  tbe  Civil  Code  which  pn 
▼ides  that,  where  there  are  several  heirs,  some  of  whom  have  accepted  oocooditionsUy 
and  others  claim  the  benefit  of  the  term  fur  deliberating,  an  inventory  shall  be  made,  and 
an  administrator  appointed  to  manage  the  effects  of  the  saccession  untii  a  partition  bo 
made  among  the  heirs,  mast  be  considered  as  modified  by  art  976  of  the  Code  of  Practice, 
which  requires  the  appointment  of  an  adnxinistrator  only  in  case  some  of  tbe  creditors 
reqaire  it.  Per  Curiam :  Even  in  case  there  are  no  debts  we  do  not  undertake  to  say  that 
an  administrator  cannot  be  appointed.  There  may  be  cases  in  which  soch  an  appoiotmem 
woold  be  advantageoas,  nay  necessary,  to  the  interests  of  a  saccession.;  and  the  propriety 
of  subjecting  the  saccession  to  such  a  charge,  must  rest  with  the  discretion  of  the  jadge,  on 
the  facts  before  him. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleaus,  Strawhridge^  J. 
Josephs  acd  Grymest  for  the  appellant.  L*  Pevrce^  contrft,  cooteoded 
that  an  admioistrator  should  be  appointed,  citing  Civil  Code,  arts.  1030  to  1041, 
1045,  1046,  1049,  1051.  C.  P.  974,  976.  Picou  v.  Dussuau,  4  Rob.  413. 
Self  ▼.  Morris,  7  Rob.  25.     The  judgment  of  the  court  \\as  pronounced  by 

EusTis,  C.  J.  On  the  25th  of  December  lust,  Benjamin  Story  died  io  the 
city  of  New  Orleans,  and  on  the  Slst  of  that  month  Henry  Clement  Story^  tbe 
eldest  son,  applied  to  the  Fourth  District  Court  of  New  Orleans  for  the 
Administration  of  his  succession,  without  alleging  any  reason  other  than  that  be 
was  desirous  of  obtaining  letters  of  adninistration,  the  deceased  having  left 
property.  The  petition  charges  that  the  wife  of  the  deceased  had  been  for 
aome  time  dead,  and  that  the  issue  of  the  marriage  was  himself,  Sidney  Story, 
and  Mrs.  Mackie,  who  are  of  age ;  and  Benjamin  Story,  Norman  Stor^HxA  .iftii 
EUza  Story,  who  are  minors,  and  represented  by  their  grandmother,  MfS" 
Elizabeth  ClemetU. 

On  the  12th  of  January,  Mrs,  Clement  filed  her  written  opposition  to  the 
petition  of  Henry  Clement  Story,  in  which  she  etates  that  she  considers  it 
to  be  her  duty  to  oppose  bis  application,  because  the  law  does  not  aathorise 
such  an  administration  to  be  granted  on  such  a  succession,  where  all  the  beirt 
are  present ;  because  the  petition  does  not  present  any  case  proper  for  the 
court  to  grant  an  administration  of  the  estate ;  and  because  the  court  cannot  le- 
gally grant  the  administration  asked  for,  as  the  heirs,  all  present,  can  take  the 
estate,  and  partition  the  same  according  to  law,  without  the  expense  and  ioter- 
Tention  of  a  separate  administration.  A  petition  was  filed  by  her  on  the  same 
day  for  letters  of  tutorship  of  the  minors,  by  virtue  of  her  right  as  grandmother, 
and  for  a  separate  appraisement  and  inventory  of  the  portion  of  the  minors,  in 
order  to  ascertain  the  amount  of  her  saretyship.  To  this  petition  an  opposi- 
tion was  filed  by  Sidney  Story,  who  represents  that  Mrs.  Clement  is  a  kdy  of 
great  age,  and  not  qualified  or  competent  to  the  management  of  so  large  ao 
estate  as  will  fall  to  the  share  of  the  minors  in  the  division  of  their  father's 
succession,  which  consists  principally  of  real  estate,  and  will  require  constant 
and  active  attention  for  its  management  and  preservation  during  a  long  minority* 


He  prays  for  the  appointmeiit  of  a  dative  tutor  to  the  mioorB  m  required  by     SaccxiaoH 
the  interest  of  the  luiaors,  and  asks  that  a  family  meeting  be  convened  to  deli*       fldoaT. 
berate  thereon,  6cc» 

On  the  13th  of  January,  Mrs,  Mackie  filed  her  opposition  to  the  application 
of  Henry  Clement  Slory,  for  letters  of  administration,  on  the  ground  that  an 
administration  of  the  succession  was  unnecessary,  and  only  calculated  to  pro- 
duce great  delay  and  expense;  and  she  also  alleged  that  she  had  instituted  her 
suit  in  partition,  and  that  she  has  no  objection  to  the  inventory  and  appraise- 
ment, asked  for  by  H»  C.  Story,  being  made,  but  insists  that  the  proceedings  in 
partition  go  on,  and  to  that  end  that  they  be  cumulated  with  the  proceedings 
for  the  inventory  and  appraisement. 

These  oppositions  were  fixed  for  trial;  and,  on  the  tria1,the  opposition  of  Sid' 
ney  Story  to  the  appointment  of  Mrs.  Clement  as  tutrix,  was  discontinued;  the 
opposition  of  Mrs.  Mackie  was  dismissed  ;  and  letters  of  administration  were 
granted  to  Henry  Clement  Story,  A  new  trial  was,  however,  granted,  on  the 
ground  that  the  decree  was  prematurely  made,  before  the  inventory  was  re- 
turned ;  and  with  a  view  to  let  the  cause  pass  to  the  Supreme  Court  on  its 
merits.  On  the  subseqaent  trial,  which  took  place  on  the  26th  February, 
Henry  C.  Story  was  appointed  administrator  of  the  succession,  and  Mrs.  Mac^ 
kie  has  appealed. 

It  appears  that  H.  C,  and  Sidney  Story  filed  an  exception  to  the  suit  of 
Mrs,  Mackie  for  a  partition,  on  the  ground  of  the  action  being  premature* 
which  was,  on  the  day  of  the  trial,  discontinued.  After  the  rendition  of  the 
judgment,  to  wit,  on  the  9th  of  March  following,  they  join  in  that  suit,  and 
concur  in  the  prayer  of  Mrs,  Mackie  for  a  partition. 

The  appellant  asks  this  court  to  reverse  the  judgment  of  the  District  Court 
appointing  the  administrator,  and  to  order  the  proceedings  in  partition  accord- 
ing to  the  prayer  of  her  petition.  By  the  inventory  the  estate  is  estimated  at 
#6^9,969  53,  and  consists  of  property  susceptible  of  immediate  division. 

The  learned  judge  who  decided  this  cause  considered  that  the  law  was  im- 
perative, and  left  him  no  discretion  as  to  the  appointment  of  an  administrator, 
tnder  article  1040  of  the  Civil  Code,  which  provides  that : 

"  If  there  be  several  heirs  to  a  succession,  some  of  which  have  accepted 
tmcondkionally,  and  others  claim  the  benefit  of  the  term  for  deliberat'rag,  the 
jud^e  of  the  place  where  the  succession  is  opened  shall  notwithstanding  cause 
an  inventory  to  be  made  of  the  effects  of  the  succession,  and  shall  appoint  an 
administrator  to  manage  thera,  until  a  partition  of  the  same  be  made  among 
the  heirs." 

In  the  case  of  Bryan  v.  Atchison,  2  Ann.  R.  464,  we  held-  that  the  appoint- 
ikient  of  an  administrator  was  not  a  matter  of  course,  but  was  to  be  made  when 
any  of  the  creditora  of  the  succession  required  it.  The  construction  of  the 
article  of  the  Code  given  by  the  district  judge,  and  insisted  on  in  the  argu- 
ment of  Atchison*s  case,  brought  it,  we  thought,  in  direct  conflict  with  other 
articles  of  the  Code«  while  that  construction,  on  the  contrary,  of  which  we  con- 
sidered the  97dth  article  of  the  Code  of  Practice  as  the  exponent,  reconciled 
it  with  other  provisions  of  the  Code  and  the  Code  of  Practice  on.  the  subject  of 
the  administration  of  successions ;  and  we  could  adopt  none  other  when  we 
considered  the  purpose  and  object  of  the  law  itself,  which  is  to  secure  the 
rights  of  the  heirs,  and  the  prompt  payment  of  the  debts  of  successions.  Even 
in  case  there  are  no  debts  doe  by  a  succession,  we  do  not  undertake  to  say  that 
an  administrator  cannot  be  appointed.     There  may  be  cases  in  which  such  tin 
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appointment  wonld  be  advaDtageotm,  nay  neceaaary,  to  the  intereata  of  a  ane- 
ceasion ;  and  the  propriety  of  aabjectinfg  the  aueceaaion  to  thia  charge  wonld 
reat  with  the  diacretion  of  the  jadge,  on  the  facta  before  him.  In  the  caae  be- 
fore U8,tbe  iasue  waa  directly  made  on  the  application  of  the  appellee  for  letten 
of  adminiatration,  that  no  neceaaity  exiated  for  the  afdrainiatration.  that  it  would 
be  productive  only  of  delay  in  the  aettlement  of  the  affairs  of  the  aocceaaion, 
and  of  traeleas  expense.  On  thia  iaaae  the  appeHee  made  out  d6  caae,  and  the 
judge,  as  we  have  atated,  made  the  appointment,  aa  being  imperatively  required 
under  the  Code. 

But  under  our  viewa  of  the  law  as  atated  in  Atchison's  caae,  and  which  a 
consideration  of  this  caae  before  ua  haa  fortified,  the  district  judge  waa  not 
bound  to  appoint  an  administrator.  The  right  of  the  heirs  to  an  immediate 
partition  cannot  be  questioned ;  it  was  insisted  on  by  the  appellant,  and  the  ad- 
ministration, if  carried  oat,  could  be  IHtle  eke  than  an  impedknent  to  the  pro- 
ceed in  ga  in  partition. 

Although  the  appeal  ia  not  taken  in  the  name  of  the  min  ora,  their  intereata 
a^e  involved  in  this  controversy.  Upon  them  falls  one-half  of  the  expense  of 
this  administration.  Besides  the  lawful  charges  of  the  tutorship,  why  aboold 
they  be  taxed  with  the  commiasions  of  the  adminiatrator?  And  for  whose  ben- 
efit, and  at  whose  instance,  is  this  expense  to  be  entailed  upon  thia  aucceaaion, 
which  has  been  left  to  them  unencumbered,  and  in  a  condition  to  be  inHnedi- 
ately  divided  and  liquidated  ?  The  answer  ia  found  in  the  record.  Henry 
Clement  Story^  their  co-heir,  ia  the  sole  applicant  for  this  administration.  By 
the  inventory,  the  debt  he  owes  the  succession,  amoanta  to  $105,387  44.  We 
can  understand  that  he  has  an  interest  in  the  administration,  which  givea  him, 
to  a  certain  extent,  the  control  of  the  estate ;  but  that  this  interest  is  parameunt 
to  the  great  and  lawful  interest  that  the  minora  and  co-heira  have  in  the  apeedy 
division  and  liquidation  of  their  inheritance,  no  one  can  undertake  to  aaaert. 

We  concur  with  the  appellant'a  counsel  that,  the  only  fmita  of  thia  adminis- 
tration are  litigation,  unneceasary  expense,  and  useless  delay,  and  that  no  caae 
waa  before  the  judge  on  which  he  waa  authorized  to  grant  it.  The  aucceaaiOB 
had  no  debts,  and  we  are  at  a  loss  to  discover  any  one  uaeful  object  to  be  attained 
by  embarrassing  the  i^ccession  with  this  unneceasary  administration. 

The  judgment  of  the  District  Court  is,  therefore,  reversed;  and  the  appli- 
cation of  Henry  Clement  Story  for  letters  of  adminiatration  of  the  aocceasioa 
of  Benjamin  Story,  dismissed,  with  coats  in  both  eourts. 
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where  one  wlio  had  contracted  to  erect  certain  baildingt.  becoaies  isuiolveok.  leaviag  the 
baildings  incomplete,  and  an  instalment  of  the  price,  payable  on  their  completion,  nnpaid, 
nothing  in  the  atatof  18  March,  IS44,  reqairea  that  the  owner,  in  order  to  entitle  himself  to 
apply  the  nnpaid  balance  to  their  completion,  should  have  an  estimate  of  tbe  work  remain, 
ing  to  be  done  made  by  any  disinterested  persotas.  However  expedient  sach  a  coarse  ouiy 
be,  it  is  not  required  by  the  statute.  Whatever  has  been  necessarily  expended  in  the  com* 
pletion  of  the  baildings,  nrast  be  dedocted  from  the  nnpaid  instalment  Tbe  provisions  far 
a  snbmission  to  arbitration  in  sec.  3.  of  that  stat,  contemplates  only  dispatea  between  the 
ccmtractor  and  those  employed  by  him,  or  who  have  fhmished  them  with  materials. 

By  the  ftatof  18  March,  1844,  relative  to  fnechanics  and  laborers  employed  by  builder^  and 
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the  AuumMn  of  materials,  these  penooSi  as  against  the  owner,  hold  nnder,  and  sot  beyond.  Hale 

the  bailding  contiact  .^  *'* 

An  account,  presented  by  a  famiBher  of  materials,  nsed  in  the  constraction  of  a  building,  to 
the  owner,  in  order  that  the  latter  may  retain  its  amoant  oat  of  subsequent  payments, 
under  the  provisions  of  the  stat.  of  18  March,  1844,  which  states  the  quantity  of  the  mate- 
rials famished,  the  dates  of  the  delivery,  the  prices,  and  that  they  were  delivered  to  the  con- 
tractor to  be  used  in  the  buildings,  and  is  certified  by  a  justice  of  the  peace  to  have  beeu 
*w<ftB'  to  before  him,  is  sufficient  under  the  statute. 

Under  the  stat.  of  18  March,  1844,  mechanics  and  laborers  Employed  by  a  builder,  and  those' 
who  have  famished  him  with  materials,  who  have  complied  with  the  provisions  of  that  stat- 
by  presenting  attested  accounts  to  the  owner,  are  entitled  to  any  amount,  not  exceeding 
their  claims,  unpaid  under  the  contra^  at  the  time  of  the  notice,  after  subtracting  the 
amoant  necessary  to  complete  the  buildings ;  but  the  owner  cannot  be  made  liable  beyond 
the  amount  of  his  contract ;  nor  will  he  be  liable  by  reason  of  any  payment  made  to  the  con*' 
tractors  in  advance,  where  the  amoant  so  advanced  would  have  become  due  before  the 
date  of  the  notification  to  the  owner  of  the  claim  of  the  laborer  or  famisher  of  materials* 

As  to  the  rights  of  the  laborers  and  fumisherB  6f  materials  ivier  ie,  they  must  share  the  fund! 
pro  rata ;  they  do  not  rank  in  the  order  of  time ;  and  any  such  creditor  for  labor  or  materials 
has  aright  to  participate  in  the  fand  until  distributed. 

I'he  judgment  of  a  court  of  the  firtft  instance  rendered  in  an  action  instituted  by  the  owner  of 
a  building  praying  for  a  distribution  of  a  balance  due  by  him  to  the  bailder  ameng  the 
laborers  and  fumishers  of  materials  who  had  presented  him  with  their  accounts  under  the 
provision  of  the  stat  of  18  March,  1844,  admitting  any  claimant  to  a  participation  in  tlie 
fund,  cannot  be  examined  on  appeal,  where  the  pariy  dissatisfied  has  not  dppealed  from' 
the  decisiotn. 

APPEAL  from  the  First  District  Court  of  New  Orleancr,  McHenry,  J.- 
/.  E,  Jones  and  Schmidt^  for  the  plaiDtiflf and  appellant.  Hale.  H.  A.  and 
H.  B.  Bullard,  for  the  appellant,  Blanc;  Maihewson^  J.  and  H.  H.  Straw- 
bridge^  Chemer^  Sever,  and  MoU,  fof  different  appellees.  The  judgment  of  the' 
court  wft^  pronoanced  by 

Slidell,  J.  The  pflaiotiflf  had  contracted  with  the  defendant,  Wills,  M 
the  erection  of  certain  buildings.  Before  the  completion  of  the  work  IVills 
became  insolvent,  and  the  plaintiff  completed  them  himself.  After  the  default 
of  the  builder,  various  persons,  who  had  furnished  materials  and  labor,  delivered 
accounts  to  the  plaintiff,  availing  themselves  of  the  provisions  of  the  act  of  1844,* 
(Acts  p.  34.)  The  plaintiff  then  instituted  the  present  action,  in  which  he  haa 
made  the  contractor,  and  the  material-men,  and  mechanics,  parties.  He 
acknowledged  that  the  last  instalment,  which  Was  to  be  paid  only  tipon  the 
completion  of  the  work,  was  unpaid,  but  alleged  that,  in  completing  the  work* 
himself,  he  had  expended  a  sura  of  $790  21,  leaving  a  balance  due  of  $1429  79y 
which  he  deposited  in  court.  He  prayed  that  the  parties  intbrested  be  required 
to  litigate  their  respective  rightd  in  the  distribution  of  the  fund,  and  that  he 
might  be  discharged  from  all  further  responsibility.  He  subsequently  deposited 
in  court  the  further  sum  of  $790  21 ;  but,  under  a  reservation  of  his  right  to  have 
that  amount  restored  to  him,  or  such  portion  of  it  is  as  he  might  prove  was 
necessarily  expended  by  him  to  complete  the  buildings.  A  judgment  was 
rendered  by  the  court  below  rejecting  the  claim  of  the  plaintiff  for  the  sum 
alleged  to  have  been  expended  in  the  completion  of  the  buildings,  dismissing 
the  claim  of  Bland  one  of  the  defendants,  who  had  furnished  materials,  and 
distributing  the  balance  of  the  fund,  after  payment  of  the  costs,  among  the 
other  creditors.     The  only  appellants  are  Hale  and  Blanc. 

1.  The  grouud  upon  which  the  court  rejected  the  claim  of  Hale  for  the 
amount  of  $790  21,  alleged  to  have  been  expended  in  the  completion  of  the 
buildings,  was  thus  stated  by  the  district  judge  :  **  To  enable  the  proprietors  to 
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Halb  withhold  from  the  sub-contractors  and  the  famisbers  of  materials  any  part  of 
WiLLB.  ^^^  money  which  would  have  been  due  by  him  to  his  contractor  had  the  build- 
ings been  finished,  and  to  apply  the  same  to  their  completion,  be  should  have 
had  the  work,  which  was  to  be  done,  submitted  to  the  arbitrament  of  three  dis- 
interested mechanics  or  persons,  in  order  that  the  same  might  have  been  esti- 
mated and  settled  in  the  manner  that  contested  accounts  are  directed  to  be  settled 
between  the  contractor  and  his  sub-contractors,  and  furnishers  of  roateriab,  as 
provided  by  the  third  section  of  the  act  of  1844.*'  The  district  jadge  also 
remarked  that :  **  Should  any  construction  be  put  upon  this  law  by  which  the 
proprietor  could  be  allowed  at  his  option  to  expend  the  money  due  to  his  under- 
taker without  restraint,  we  think  it  would  lead  to  fraud,  and  defeat  the  end  that 
the  legislature  had  in  view  when  they  enacted  the  statute." 

While  we  fully  appreciate  the  propriety  of  a  submission  of  the  subject  of  the 
unfinished  work  and  its  estimate  to  the  arbitrament  of  disinterested  persons,  as 
a  measure  of  expediency  and  precaution,  we  cannot  assent  to  the  opinion  that 
the  statute  has  required  that  course  as  a  prerequisite  on  behalf  of  a  proprietor, 
who  has  had  the  misfortune  to  employ  an  insolvent  or  unfaithful  contractor. 
The  provision  for  a  submission  to  arbitration,  contained  in  the  third  section  of 
the  act,  contemplates  only  disputes  between  the  contractor  and  his  journeymen, 
laborers,  or  persons  who  have  furnished  him  materials.  There  is  nothing  in  the 
terms  of  the  section  embracing,  either  expressly  or  by  implication,  the  case  of 
the  defaulting  contractor  and  the  proprietor  who  finds  himself  left  with  the 
building  unfinished.  And  we  mayfurtlier  remark  that,  even  the  submission  to 
arbitration,  provided  for  in  the  cose  of  disputes  between  the  contractor  aod  his 
journeymen,  &:c.,  is  to  take  place  **  on  the  agreement  of  both  parties.'* 

The  statute  of  1644,  while  it  contemplated  the  protection  of  mechanics, 
laborers,  and  material-men,  was  not  intended  to  injure  or  oppress  the  proprietors. 
We  shall  presently  have  occasion  to  show  that,  as  against  him,  they  hold  under^ 
and  not  beyond,  the  contract.  The  proprietor,  therefore,  who  respects  the  con- 
tract, and  does  not  violate  any  provision  of  the  statute  or  Code,  to  the  injury  of 
the  mechanics,  &c.,  is  to  be  protected.  In  dealing  with  a  contractor  who  preves 
insolvent  or  unfaithful,  he  has  committed  no  greater  imprudence  than  the 
mechanic  or  tlie  furnisher  of  materials. 

In  the  silence  of  the  statute  upon  the  subject  of  the  course  to  be  pursued  by 
the  proprietor  in  case  of  default  on  the  part  of  the  contractor,  we  must  look  to 
the  general  laws,  and  to  the  suggestions  of  reason  and  equity.  Now  Hate  had 
made  a  contract  with  Wills  to  build  for  him,  at  a  certain  pricer  to  be  paid  by  in- 
stalments as  the  work  progressed;  and  the  last  jnstalment,  which  forms  the  fund  in 
dispute,  was  not  to  be  paid  till  the  work  was  finished.  The  defendants,  knowing 
the  terms  of  the  contract,  furnished  Wills  materials,  or  gave  him  their  labor. 
But  Wills  failed  to  accomplish  the  condition  upon  which  the  last  instalment  was 
agreed  to  be  paid,  the  completion  of  the  work.  Upon  his  default,  the  right  of 
the  plaintiff,  against  Willst  and  consequently  against  the  defendants,  who  claim 
under  the  contract  made  by  him,  jfvas,  to  complete  the  work.  A^Huitever  was 
necessarily  and  reasonably  expended  for  that  purpose  must  be  deducted  from 
the  stipulated  iastalment,  and  the  balance  only  belongs  to  Wills,  or  his  cre- 
ditors. 

On  the  score  of  proof,  however,  the  plaintifif's  case  is  partially  defective. 
When  he  deposited  the  sum  of  $790  21  in  court,  he  ofifered  an  issue  as  to  the 
fact  and  the  reasonableness  of  the  alleged  expenditure,  and  placed  his  right  to 
recover  the  dei>08k  upon  his  ability  to  prove  that  he  had  actually  and  necessa- 
rily expended  that  amount  in  completing  the  work.  He^  has  not  made  out  hi 
rape  beyond  the  sum  of  •'?i?3I  71. 
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II.  The  district  jadge  was  of  opinion  that,  under  the  evidence,  the  claim  of         Hale 
Blanc  was  correct,  bot  that  he  had  failed  to  deliver  to  Hale  an  account  duly       Wills. 
attested  under  the  statute.    The  language  of  the  statute  of  1844  is  that,  **the 
journeymen,  &c.,  may  deliver  to  the  owner  of  such  building,  an  attested  account 

(wi  compte  certiJU)  of  the  amount  and  value  of  the  work  and  labor  thus  per- 
formed, and  remaining  unpaid ;  and  thereupon  such  owner  hall  retain  out  of  his. 
subsequent  payments  to  the  contractor  the  amount  of  such  work  and  labor,  for 
the  benefitof  the  person  so  performing  the  same.*'  By  the  fifth  section  the  provi- 
sions of  the  statute  are  extended  to  persons  furnishing  materials. 

In  the  account.  Wills  is  stated  as  the  debtor  of  Blanc  for  various  items  (brick 
and  sand),  the  quantities,  dates,  and  sums  being  stated.  At  the  foot  of  the  bill 
is  the  following  memorandum :  **  These  bricks  and  sand  were  delivered  to  Mr. 
Wills  for  the  construction  o^  Mr.  Thoe.  HaWs  houses  on  Magazine  and  Annun- 
ciation  streets.  New  Orleans,  December  6th,  1847.  Evr.  Blanc,  for  /.  A. 
Blanc,^*  At  the  foot  is  the  certificate  of  jural  by  a  justice  of  the  peace.  This 
document  was  delivered  to  Hale,  who  filed  it  with  his  petition  as  one  of  the 
claims  notified  to  him ;  and  the  correctness  of  the  accounts  is  proved  by  a  witness 
in  the  cause.  The  requisitions  of  the  statute  seem  to  us  to  be  satisfied.  The 
precise  form  of  the  attestation,  or  certificate,  has  not  been  prescribed.  The 
document  contained  the  details  of  the  claim,  was  under  oath,  and  exhibited  to 
Hale  and  the  contractor  all  needful  information.  We  must  add,  that  we  are  not 
prepared  to  say  that,  even  if  Blane  had  given  no  notice  before  the  institution  of 
this  suit,  he  would  have  lost  his  right  to  intei*vene  before  a  decree  of  distribution, 
and  toyiarticipate  in  ttie  funds. 

III.  The  apt^ellants,  in  their  answer  to  the  appeal,  have  asked  that.  Hale  be 
condemned  to  pay  their  respective  claims  in  full.  At  the  time  when  they  gave 
their  notices  the  only  unmatured  instalment  was  the  last,  and  the  amount  of  these 
claims  largely  exceed  the  amount  unpaid.  There  is  no  such  right  contemplated 
by  the  statute.  They  are  only  entitled  to  the  amoant  unpaid  under  thacontract, 
after  the  due  allowance  of  the  plaintiff's  necessary  expenditure  for  the  comple- 
tion of  the  work.  The  language  of  the  statute  is  not  ambiguous — ''  and  there- 
upon such  owner  shall  retain,  out.ofiiis«u6««9t4«n^  payments  to  the  contractor, 
the  amount  of  such  work  and  labor,  for  the'  benefit  of  the  person  so  performing 
the  •same."  sec.  1.  And  again,  in  sec.  4  :  ^*  That  whenever  the  amount  due 
shall  be  adjusted  and  ascertained,  as  above  provided,  and  if  the  contractor  shall 
not,  within  ten  days  after  it  is  so  adjusted  and  ascertained,  pay  the  sum  due  to 
his  creditor,  with  the  costs  incurred,. the  owner  shall  pay  the  same  out  of  the 
funds,  as  provided ;  and  which  amount  due  may  be  recovered  from  the  said  owner 
by  the  creditor  of  the  said  contractor,  in  an  action  for  money  bad  and  received 
to  the  use  of  said  creditor,  and  shall  be  entitled  to  the  same  privilege  as  the 
contractor  to  whose  rights  the  said  [.creditor]  shall  have  been  subrogated,  and  to 
the  extent  in  value  of  any  balance  due  by  the  owner  to  his  contractor,  under  the 
contract  with  him,  at  the  time  of  the  notice  first  given  as  aforesaid,  or  subse- 
quently accriuDg  to  such  .contractor  under  the  same,  if  such  amount  shall  be  Jess 
than  the  sum  due  from  said  contractor  to  his  creditor." 

Hence  it  appears  that  the  mechauics  dec.,  take  ^*  under  the  contract;''*  they 
are  to  have  the  benefit  of  the  fund  which  the  proprietor  owes  under  it,  and 
which  is  unpaid  at  the  time  of  notice.  But  he  is  not  to  pay  more  than  under 
the  contract  he  stipulated  to  pay.  Such  a  construction  as  is  contended  for,  would 
be  oppressive  and  unjust.  Take,  for  example,  a  supposed  case,  by  way  of  illus- 
trating the  matter  in  its  simplest  form.     A.  makes  a  contract  with  B.,  a  builder^ 
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Hals  for  a  house,  to  cost  $5000,  the  whole  price  to  be  paid  on  the  completion  of  the 
wTlls.  ^ork.  From  the  subBequent  rise  in  the  valae  of  materials  and  labor,  or  the 
improvidence  of  B.,  or  from  both  those  causes,  B.  goes  in  debt  to  his  jonrney* 
men,  his  laborers,  the  sellers  of  lime,  bricks^  liunber,  6cc.,  to  the  amonnt  of 
$7000.  When  the  house  is  finished,  and  before  A.  has  paid,  all  these  creditors 
iiave  notified  their  claims.  Can  it  be  said  that  A.  roust  pay  $7000,  although  he 
fiuly  promised  to  pay  $5000.  The  answer  is  obvious.  The  creditors  only  looked 
to  him  to  tfa^  extent  of  his  contract,  and  for  the  residue  have  no  recourse  except 
against  the  contractor. 

As  regards  the  rights  of  the  defendants,  inter  se,  since  they  cannot  all  be  paid 
in  full,  they  must  take  the  fund  pro  rak^.  The  general  rule  of  distribution 
among  creditors  is  equality,  ^hfi  Code  expressly  forbids  preferences,  eaicept 
where  the  law  has  expressly  declared  their  existence.  The  statute  of  1844 
idoes  not  declare  that  the  creditors  who  notify  their  accounts  shall  take  rank  in 
the  order  of  time,  and  its  omission  to  do  so  is  certainly  just,  for  they  are  to  be 
considered  as  having  all  trusted  to  the  same  fund.  So  long  as  the  money  which 
iias  fallen  due  under  the  contract,  is  unpaid  to  the  contractor  or  to  notifying 
.creditors,  any  creditor  has  a  right  to  give  notice,  and  participate  in  what  remains 
unpaid. 

IV.  Some  of  the  appellees  have  asked  that  certain  creditors,  included  in  the 
distribution  by  the  court  below,  be  excluded  by  our  decree.  If  the  appellees 
were  dissatisfied  witjithe  judgment  of  the  court  beiow,  admitting  these  parties 
to  a  participation  in  the  funds,  they  should  have  appealed.  See  CHrod  v.  His 
Creditors t  2  Annual,  p.  546. 

V.  As  the  first  five  instalments  had  matured  before  any  notices  were  served 
upon  HaUt  it  is  unnecessary  to  consider  the  bill  of  exceptions  taken  by  Hunt. 
If.  for  example,  an  instalment  falls  due  on  1st  November,  but  is  paid  by  antici- 
pation to  the  contractor,  and  the  creditor  gives  notice  after  the  1st  November, 
in  other  words,  after  the  maturity  of  the  instalment  has  passed,  it  is  obvious 
that,  the  anticipation  cannot  be  considered  as  having  injured  the  creditor.  As 
we  have  already  remarked  the  language  of  the  statute  is — **  shall  retain  out  of 
his  subsequent  payments.*' 

It  is,  therefore,  decreed  th^t^  the  judgment  of  the  court  below  be  reversed. 
It  is  further  decreed  that  the  plaintiff  receive,  out  of  the  fund  deposited  in 
pour^  the  sum  of  $231  71.  And  it  is  further  decreed  that,  the  residue  of 
said  sum  so  deposited,  be  distributed  among  the  creditors  named  in  the  schedule 
annexed  as  part  of  this  decree,  as  therein  set  forth.*  And,  it  is  further  decreed 
that,  the  costs  of  this  appeal  be  paid  by  the  defendants  named  in  said  aphedpto, 
except  the  said  Blanc, 


JJatcp  v.  Gilmore. 

In  tb*  abienQjB  of  evidence  to  tbe  contrary,  an  endorsement  will  be  presumed  to  have  been 
made  pX  the  plase  where  the  note  nras  execotod. 

An  action  against  the  endorsers  of  a  propittsory  pote  paade  and  endorsed  in  another  State. 
Is  prescribe4  by  Qv^  ^earp  i^m  the  4^te  of  the  note,  under  arts.  3505,  3506  of  the  Civil 
Code,  though  the  endorser  resided  for  a  part  of  the  time  in  the  State  where  the  note  was 
made.    The  rale  Contra  non  valentemt  4*c.  is  inapplicable  to  such  a  case. 


.r  'fills  schedule  difitrU^iitcd  tb«  fund  pro  rata. 
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APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridge^  J. 
Mount,  for  the  appellant.  Art.  3506  of  the  Civil  Code  declares  that  the 
prescription  established  by  art.  3505  shall  run  agaiwt  minors,  6cc. ;  it  does  not 
provide  that  i^  sbi^l  run  in  ^eir  favor.  The  prespription  of  fiye  years  does  not 
run  in  favor  of  an  absentee.  See  Guillet  v.  Ervnnt  7  La.  580.  12  Martin, 
76.  Ker  v.  Erwin,  4  La.  217.  Garland  v.  Holmes,  I  Ann.  404.  Such  is  the 
law  in  other  States.  In  RuggUs  v.  Keeler,  3  Johns.  R.  264,  C.  J.  Kent  says : 
*'  If  the  cause  of  action  arise  out  of  the  State,  it  is  su^cient  to  saye  the  statute 
from  running  in  jthe  favor  of  the  party  to  be  charged  until  he  comes  \7ithin 
our  jurisdiction."  So  in  Halsey  v.  Beech,  I  Pen.  N.  J.  Rep.  122.  So  in 
Ihoight  8f  Clark,  7  Mass.  516.  Sneed  v.  Hall,  2  Marsh.  Ky.  R.  21.  So 
where  a  debtor  at  the  time  the  cause  of  action  accrued,  was  residing  out 
of  the  State,  subseqjaenjl  temporary  visits  in  the  State,  without  the  knowl- 
edge of  plaintiff,  is  not  sufficient,  &c.  2  U.  S.  Dig.  p.  363,  sec.  330. 
Crosby  V.  WyO'll^  10  Shepley,  156.  'Same  Dig.  sec.  331.  12  New  Hamp. 
271.  lb.  sec.  334.  Hill  v.  Bellows,  15  Verm.  927.  5  How.  Miss.  R.  258. 
3  Pike,  Ark.  409.  7  Mo.  241.  lb.  473.  8  Mo.  233.  5  How.  R.  266. 
White  V.  Briiey,  3  BJass.  R.  273.  Wilson  v.  Appleton,  17  Mass.  R.  18^ 
Hall  V.  Little,  14  Mass.  203.  11  Wheaton,  331.  6  Wheat.  541.  2  Stark. 
£v.  901,  note  2. 

Edwards  and  Hayes,  on  the  same  side. 

Peirce,  for  the  defendant. 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  defendant  is  sued  as  the  endorser  of  a  promissory  note, 
dated  at  Vicksburg,  Mississippi,  May  2,  1835,  payable  at  twenty -four  months 
after  date.  The  case  turns  u]>on  a  plea  of  prescription ;  and  the  facts  pertinent 
to  the  plea  are,  that,  at  the  i^a^urity  of  the  note.  May  5,  1837,  the  defendant 
resided  in  Vicksburg:  and  that  he  continued  to  reside  there  until  the  4th  Octo- 
ber, 1842,  at  which  date  he  came,  for  the  first  ]\m^^  to  Louisiana,  where  he 
has  since  lived.  In  the  absence  of  evidence  to  the  contrary,  it  is  to  be  prer 
sumed  that  the  defendant  endorsed  the  note  in  Mississippi.  The  citation  wa« 
served  on  the  22d  December,  1846. 

In  avoidance  of  the  plea  of  prescription  the  plaintiff  relies  upon  the  maxim, 
**  Contra  non  valentem  agere,  nulla  curril  prescription^  The  applicability  of 
this  rule,  under  the  circumstances  of  this  case,  is  the  only  point  which  requires 
our  attention.  This  maxim,  which  has  been  lauded  by  some  jurists,  has  been 
found  fault  with  by  others  as  opening  a  door  to  abuse,  by  reason  of  its  vague- 
ness and  generality.  It  is  not  our  purpose,  on  the  present  occasion,  to  attempt 
to  lay  down  any  rules  for  its  application,  except  so  far  aa  is  indispensable  for  the 
case  before  us.  To  do  so  would  be  a  task  not  free  from  difficulty,  and  it  is 
better  to  leave  various  cases  as  they  arise  to  be  considered  upon  their  proper 
merits. 

Express  legislation  has  provided  various  terms  of  prescription  adapted  to  the 
various  transactions  and  interests  of  individuals,  and  has,  in  many  cases,  ex- 
pressly declared  exceptions  to  the  application  of  the  general  limitations  of  acr 
tioQ  so  established-  The  exception  contained  in  the  maxim  under  considera- 
tion, so  far  ^t  least  as  the  class  of  contracts  now  in  question  is  concerned,  rests 
not  upon  the  Code,  but  upon  jijirisprudence.  From  these  considerations  it 
seems  to  us  a  just  ji^onclusion,  thaJt,  if  t^e  exception  Contra  non  valentem  is  to  be 
applied  to  cases  where  the  Cpde  has  declared  no  exception,  it  should  be  done 
with  caution,  and  only  where  the  i^anifest  spirit  and  intention  of  the  express 
Jaws  is  nut  violate(). 

Now  it  is  declared,  in  general  and  jinqualified  terms,  by  article  3505,  that : 
*^  Actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer,  except  banl( 
potes,  those  on  all  effects  negotiable  or  transferable  by  endorsement  or  deljve; 
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ry,  are  prescribed  by  five  years,  reckooiog  from  the  day  whea  these  eogage- 
ments  were,  payable."  Thea  follows  aQ  article  indicatiog  the  policy  of  the 
lawgiver,  and  his  intentioD  that  the  rule  shoold  be  striogently  enforced :  **  The 
prescription  mentioned  in  the  preceding  article,  and  those  described  in  para- 
graphs 1  and  2,  runs  against  minors  and  interdicted  persons,  reserving  to  them 
their  recourse  against  ;their  tutors  or  curators.  They  run  also  against  persons 
residing  out  of  the  State.*'  Here  the  law  expressly  forbids  an  exception  to  be 
made  even  in  favor  of  minors,  the  class,  of  all  persons,  which  the  law  is  most 
disposed  to  favor  an^  protect.  FragiU  el  infirmum  ejusmodi  atatum  consilium. 
They  are  presumed  not  to  understand  their  rights,  and  not  to  be  capable  of 
taking  notice  of  the  rules  of  law,  so  as  to  be  able  to  apply  them  to  their  advan- 
tage. Hence  it  is  that  the  Code  abound^  with  exceptions  in  favor  of  minors; 
and  when  we  find  them  expressly  bound,  in  this  particular  case,  by  the  prescrip- 
tion of  five  years,  it  seems  to  ,us  we  should  be  tdoing  violence  to  the  spirit  of 
the  written  law,  to  let  in  an  exception  resting  merel}  in  jurisprudence.  See 
also  Tyson  v.  McQUlf  15  La.  146. 

In  the  views  we  have  expressed  we  tmire  taken  it  for  granted ■  for  the  pur- 
pose of  argument,  that  the  maxim.  Contra  non  valentem,  Sfc.  would  apply  to  the 
case  before  us,  were  the  contract  not  of  the  class  comprehended  by  articles 
3505  and  3506.  \V.e  do  not  wish,  however,  to  be  considered  as  expressing  an 
.opinion  upo^  that  point-,  as  it  is;iot  necessary  now  to  do  so* 

Judgment  affirmed' 


I  DELAfisus  V.  JI0UM4.GB  et  aj.y  Executors. 

Where,  sabieqaentlj  to  an  act  of  sale  of  landf,  the  parties  declare  in  a  separate  ad  that  the 
real  consideration  of  the  sale  was  a  debt  dae  by  the  vendor  to  the  vendee,  and  stipulate 
that  the  vendor  shall  be  allowed  to  sell  any  part  of  the  lands  the  sale  of  which  may  be  ap- 
proved by  an  agent  of  the  creditor,  and  that  the  credttor  shall  reoonvey  to  the  debtor  any 
iands  that  it  may  not  be  iiecessary  to  sell  in  order  to  pay  the  debt,  and  the  creditor  dies: 
Held,  that  no  action  will  lie  against  the  eze^ators  of  the  deceased  to  compel  tbesss  to  ap- 
point an  agent  by  whom  the  sale  of  the  lands  maybe  approved ;  that  they  have  no  aatbority 
to  dispose  of  the  property  of  the  deceased  at  private  sale,  snch  an  act  not  being  ome  of  ad- 
ministration ;  and  thjit  the  heirs  of  the  deceased  are  the  proper  persons  with  whom  to  con- 
test the  propriety  of  appointing  snch  an  agent. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Delavigne,  for  the  appellant.    Eyma  and  Pilot,  for  the  defendants.     The 
judgment  of  the  court  was  pronounced  by 

King,  J.  Delassus,  by  an  net  passed  in  1843,  conveyed  all  his  lands  in  the 
State  of  Missouri  to  Macarty.  The  consideration  expressed  in  the  deed  was 
$40,000.  On  the  10th  February,  1846,  a  second  transfer  of  the  same  lands 
was  made  to  Macarty  by  a  more  definite  description  of  the  tracts,  and  of  the 
titles  under  which  they  were  held.  On  the  Ist  May,  1846,  a  third  act  was 
executed  between  the  parties,  in  which  it  was  declared,  that  the  real  consider- 
ation of  the  sale  was  an  indebtedness  of  $126,794  69  with  interest,  due  by 
Delassus  to  Macarty,  for  which  sum  a  judgment  by  confession  was  rendered  in 
favor  of  Macarty.  Macarty  stipulates  in  this  last  act,  if  the  amount  of  the 
judgment  should  be  paid  to  him  by  the  partial  sale  of  the  lands  or  otherwise,  to 
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reconvey  to  Ddassus  rach  of  tbe  lands  as  shoald  not  have  been  sold  to  satisfy 
his  judgment.    Delasaus  was  to  be  permitted  to  go  to  Missouri,  for  the  purpose 
of  effecting  such  sales  of  the  lands  as  should  be  approved  by  Macarty^s  agent  in 
that  State.    Macarty,  howisver,  reserved  to  himself  the  right  of  selling  any 
part  of  the  lands,  not  under  the  mai^et  price,  on  such  terras  and  conditions  as 
he  thought  fit,  for  the  purpose  of  paying  his  judgment,  binding  himself  to 
reconvey  thej^residue  only,  if  any  should  remain.    After  Maearty^s  death, 
Deiassua  presented  a  petition  to  the  District  Court,  in  which  he  avers  that,  he 
is  ready  to  proceed  to  the  State  of  Missouri,  for  the  purpose  of  effecting  sales 
of  the  lands  in  accordance  with  the  stipulations  of  the  act  between  himself  and 
the  deceased ;  and  that  he  has  called  upou,the  executors  to  appoint  an  agent  in 
Missouri,  to  approve  of  such  sales,  but  that  the  executors  declined  naming  an 
agent.    He  concludes  with  a  prayer  that  the  executors  be  ordered  to  appoint  an 
agent,  to  carry  into  effect  the'  purposes  of  the  act.    The  executors  assumed 
that  they  were  without  authority,  either  by  the  will  or  by  law,  to  appoint  an 
agent  for  the  purpose  of  disposing  of  property  of  the  deceased  by  private  sale. 
They  prayed  that  the  plaintiff's  demand  should  be  dismissed';  but,   if  the 
court  considered  that  an  agent  ought  to  be  appointed,  they  asked  that  the  heirs 
of  the  deceased  should  be  made  fikrties  to  the  proceeding.     The  heirs  Were 
accordingly  cited  through  their  representatives.     The  tutor  of  the  minor  heirs 
made  no  specific  objection  to  the  application,  but  submitted  the  question  to  the 
decision  of  the  court     The  other  heir  opposed  the  application,  and  averred 
that  the  right  of  selling  the  lands  resided  in  the  heirs  alone,  who  were  not  bound 
to  consult  the  plaintiff  in  relation  to  such  sales.  The  cause  was  tried  as  between 
the  plaintiff  and  the  executors  alone.     The  district  judge  dismissed  the  suit  as 
against  the  executors,  and  ordered  it  to  proceed  against  the  heirs ;  and  from 
this  judgment  the  plaintiff  has  appealed.    In  our  opinion  there  is  no  error  in 
the  judgment  appealed  from.  The  executors  were  clearly  without  authority  to 
appoint  an  agent  to  dispose  of  property  of  the  deceased  at  private  sale.    The 
act  which  the  executors  are  called  on  to  perform,  is  not  one  of  administration. 
The  proper  parties  with  whom  to  contest  the  propriety  of  appointing  such  an 
agent,  are  .now  before  the  court ;  as  between  them  and  the  plaintiff  the  action 
is  still  pending.    We  do  not  consider  the  question  before  us,  as  to  the  right  of 
the  plaintiff  to  maintain  his  action  against  the  heirs. 

Judgment  affirmed* 
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Thb  State  v.  Ritchie. 

Where  a  special  verdiet  is  returned,  the  joiy  mast  find  all  tlie  circnmstances  which  consth 
tnte  the  offence,  to  enable  the  court  to  tetictor  jadgment.  No  defect  in  the  statement  by 
the  joiy  can  be  sappUed  by  intendment  or  implication.  Thus  where  the  carrying  away 
and  disponing  of  the  slave  of  another  constitutes  no  offence  under  the  statute,  unless  the 
owner  be  thereby  deprived  of  the  use  and  benefit  of  the  slave,  and  the  verdict  does  not 
state  that  the  carrying  away  was  without  the  owner's  consent,  no  judgment  can  be  ren- 
dered on  it. 

A  verdict  so  imperfeet  and  uncertain  that  no  jadgment  can  be  rendered  on  it.  does  not  oper- 
ate as  an  acquittal^  and,  even  if  the  prisoner  be  discharged,  is  no  bar  to  another  profiecutioA 
iK  tbe  same  offence.    In  such  a  case  a  rc/i/re  faciat  de  novo  should  be  awarded. 
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Statk  k  PPEAL  from  the  First  District  Court  of  New  Orleans,  McHenry^  J. 

-Bi^HiB.  A  Ehnore^  Attorney  General,  for  the  State.  /.  M.  H'olfe  and  JR.  M.  Ckcrteri 
cited  5  Bacon's  Ab.  verbo  Verdict,  p.  296.  1  Blackford  R.  247.  1  Lord  Ray- 
mond, 324.  2  lb.  1581.  1  Wilson,  55.  Hobart,  262.  1  Gaines'  Rep.  60. 
3  Term  Kep.  1  Henry  &  Munf.  236.  Rolling  v.  Mayor  of  Petersburg^  3 
Randolph's  Va.  Rep.  4  Randolph,  533.  Chitty's  Grim.  Law,  643.  6  Cranchr 
274,  285.     The  judgment  of  the  court  was  pronounced  by 

KiNe,  J.  The  indictment  charges  that  the  defendant  did  *'  inveigle,  steal, 
*  and  carry  away  a  negro  slave  named  John,  the  property  of  one  Philip  Millau- 
don,  so  that  the  owner  of  said  Slave,  the  said  Philip  Millaudon,  was  then  and 
there  deprived  of  the  use  and  benefit  of  his  said  slave  John,"  &c.  The  jury 
returned  the  following  special  verdict:  **  We  the  jury  find  the  prisoner  guilty 
of  carrying  away  and  disposing  of  the  negro  boy,  Jokn,  the  property  of  Philip 
MiUaudon,"  The  district  ju^ge  considered  that  the  facts  found  constituted 
the  crime  charged,  and  pronounced  sentence  upon  the  accused,  from  which  the 
latter  has  appealed.  The  question  presented  is,  whether  the  verdict  is  suffi- 
ciently certain  id  found  a  judgment  upon. 

The  authorities  are  full  to  the  point  that,  when  special  verdicts  are  i*etumed, 
tiie  jury  must  finJ  all  the  circumstances  which  constitute  the  offence,  in  order 
to  enable  the  court  to  render  judgment.  No  defect  in  the  statement  made  by 
the  jury,  can  be  supplied  by  intendment  or  implication^  1  Ghitty,  C  L.  643. 
2  East.  G.  G.  708.  2  McGord's  Rep.  130.  8  Gowen's  Rep.  409.  Garrying 
away  and  disposing  of  the  slave  of  another,  constitute  no  offence  under  the 
statute,  unless  the  owner  be  thereby  **  deprived  of  the  use  and  benefit  of  his 
slave."  The  term  deprived,  used  in  the  law,  imports  that,  the  carrying  away 
must  be  done  without  the  consent  of  the  owner.  The  facts  stated  by  the  jury 
are  not  inconsistent  With  the  acts  having  been  done  with  the  assent  of  the  own- 
er, or  in  the  execution  of  a  lawful  purpose.  One  of  the  circumstances  neces- 
sary to  constitute  ihe  offence  charged  is  not  exhibited  by  the  verdict,  and  that 
circumstance  cannot  be  supplied  by  thef  court.  The  verdict  is  so  uncertain  and 
imperfect  that  no  judgment  can  be  given  upon  it.  It  is  settled  that  such  a  ver- 
diet  does  not  operate  an  acquital,  and  that,  even  if  the  prisoner  be  discharged, 
it  is  no  bar  to  another  prosecution  for  the  same  offence.  1  Ghitty  G.  L.  646. 
No  sufficient  reason  has  been  suggested  why  the  rule  which  prevails  in  cases  of 
misdemeanor  and  in  civil  proceedings,  of  ordering  a  venire  facias  de  novd,  when 
a  defective  special  verdict  is  returned,  should  not  also  apply  to  a  case  like  the 
present.  We  have  been  referred  to  no  authority  or  practice  which  forbids  it.- 
See  2  Ld.  Raymond,  1585. 

The  judgment  of  the  District  Gottrt  is,  therefore,  reversed.  It  is  ftiinhef^ 
ordered  that  the  cause  be  remanded  for  a  new  trial,  according  to  kw. 


The  State  vt  Patza^ 

111   181  As  a  ^enerid  rale  bk>  evideDee  is  adrntsiible  of  other  fi^oniea  oommitted  by  the  prisoner,  tlietf 
that  charged  in  the  indictment.    Bat  there  are  exceptiona  to  thia  role,  one  of  which  ia 
124     ann      ^bere  it  becomes  material  to  show  the  intent  with  which  the  act  charged  waa  done,  when 
'      — ~~\      evidence  may  be  given  of  a  distinct  offence,  not  laid  in  the  indictment.  Thoa,  on  an  indict 
ment  ander  the  stat  of  6  March,  1819,  s.  2,  for  "  stabbing  and  thrasting  with  intent  to  com- 
mit the  crime  of  muider"  it  devolving  on  the  prosecution  to  show  that  the  act  waa  deoe 
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under  such  clreamtUmoea  tiiat  the  ofienoe  would  be  murder  if  death-eniaed,  malice  moit        BiAxm 
be  ahown ;  and  for  that  porpoae  evidence  ii  admiiaible  of  an  attempt  by  the  priioner  to        ^  ^* 
poison  the  party  itabbed,  and  that  whether  the  attempt  to  poison  bad  been  declared  a 
crime  by  statnte  or  not. 
An  indictment  fur  Btabbing  is  not  sapported  by  proof  of  a  euUing.    Per  Curiam :  The  word 
Btah  imports  a  woond  made  with  a  pointed  instipment;  the  word  cut,  one  with  an  instm- 
ment  having  an  edge.  ' 

APPEAL  from  the  First  District  Court  of  New  Orleans,  McUenryi  J. 
Elmore,  Attorney  General,  for  the  State, 
^c^miflf^  for  the  appellant,  contended  thut  the  court  erred:  Firsii  in  ad" 
mitting  evidence  of  a  distinct  and  graver  offence  (B.  &  C.  Dig>  251,  no.  52) 
committed  long  previous,  for  the  purpose  of  proving  intent.  Archibold^s  C. 
Plead,  pp.  68,  212,  246.  2  Russel,  694,  696.  Wharton*s  Am.  Cr.  Law,  168« 
171,  194,345.  ^Stfccme^/y,  in  not  charging  as  asked.  1  Russell,  p.  597.  Rtx 
V.  Bot/ce,  Moody's  Crown  Cases,  p.  30.  Bex  v.  Gardener,  Ibid  390.  3  Chitty* 
B.  dcC.  Dig.  p.  246,  sees.  24,  270^  145.  9  Blacks.  193.  Rexv*  Amarroi 
Bus.  &  Ry.  285.    Hex  v.  McDermoUi  355. 

The  judgment  of  the  couit  was  pronounced  by 

King,  J.  The  defendant  was  indicted  under  the  second  section  of  the  act 
of  the  6th  March,  1819,  (B.  &  C.  Dig.  p.  265,)  for  stabbing  and  thrusting^ 
\9ith  intent  to  commit  the  crime  of  murder.  On  the  trial  of  the  cause  in 
the  inferior  court,  Ann  IVilliams,  the  person  on  whom  the  erime  is  charged  to 
have  been  committed,  testified  as  a  witness  on  the  part  of  the  State.  After 
declaring  that  the  accused  cut  her  throat,  she  proceeded  to  state  that,  on  a  ' 

previous  occasion,  the  accused  had  attempted  to  administer  laudanum  to  her  in 
wine,  for  the  purpose  of  poisoning  her.  This  testimony  was  objected  to,  oo 
the  ground  that  it  related  to  a  different  offence  from  that  to  which  the  prisoner 
was  called  to  answer.  The  objection  was  overruled,  and  a  bill  of  exception* 
was  taken. 

The  judge  did  not,  in  our  opinion,  err,  in  receiving  the  evidence.  Tbo 
general  rale  is,  as  stated  by  the  counsel  for  the  accused,  that  no  evidence  ca9 
be  given  of  other  felonies  committed  by  the  prisoner  than  that  charged  in  the 
indictment.  To  this  rule,  however,  there  are  exceptions,  one  of  which  is 
when  it  becomes  material  to  show  the  intent  with  which  the  act  chai'ged  was 
done.  Evidence  may  then  be  given  of  a  distinct  offence,  not  laid  in  the  indict" 
tnent.    2  Russ.  on  Crimes,  pp.  694,  698. 

In  order  to  support  the  charge  in  the  indictment,  it  devolved  upon  the  pro* 
eecution  to  show  that,  the  act  was  done  under  such  circumstances  that  the 
offence  would  have  been  murder  if  death  had  ensued.  It  became  necessary, 
therefore,  to  show  malice;  and,  for  that  purpose,  former  grudges  and  conceited 
plana  to  do  bodily  harm  to  the  person  to  whom  the  violence  was  offered,  have 
been  uniformly  admitted.  In  the  case  of  an  attempt  to  poison,  evidence  of 
former,  and  also  of  subsequent  attempts,  of  a  similar  nature,  are  admissible.  2 
Starke,  Ev.  924.  And  on  an  indictment  for  maliciously  shooting,  if  it  be  ques* 
tionable  whether  the  act  was  done  by  accident  or  design,  proof  may  be  received 
that  the  prisoner,  at  another  time,  intentionally  shot  at  the  same  person.  1 
Russ.  and  Ky.  551.  The  evidence  opposed  in  the  present  instance  can  not  be 
considered  open  to  the  objection  that  it  relates  to  a  separate  and  distinct  offence, 
the  act  which  it  discloses  not  having  been  declared  a  crime  by  statute.  The 
circumstance,  however,  may  have  been  material  to  show  an  evil  design  pre- 
viously entertained  by  the  prisoner  against  the  person  of  the  witness,  and  was 
admissible  before  the  jury  for  that  purpose. 

The  judge  was  requested  to  instruct  the  jury  that,  in  onler  to  sustain  the 
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Stats        accusaUon,  the  State  must  prove  that  a  stab  had  been  inflicted,  and  that  proof 
Patza.       ®^  cutting  would  not  support  the  charge  of  stabbing..    The  judge  declined  to 
charge  as  requested,  stating  that  he  recognized  no  such  distinction,   and  to  his 
refusal  a  bill  of  exceptions  was  taken. 

A  distinction  exists  between  the  words  cut  and  stab  in  the  ordinary  accepta- 
tion of  those  terms.  The  word  stab  imports  a  wound  made  with  a  pointed 
instrument,  and  the  word  cu^  a  wound  with  an  instrument  having  aa  edge. 
Arch.  C.  P,  426.  1  Russ.  on  Crimes,  597.  This  distinction  appears  to  have  been 
recongnized  in  a  recent  case,  in  the  interpretation  of  an  english  statute  very 
similar  to  our  own,  in  which  those  words  are  used  to  designate  crimee.  In  the 
case  of  Rex  v.  McDermot,  1  Russ.  6c  Ry.  p.  356,  it  was  held  that  an  indict- 
ment for  striking  and  cutting  was  not  supported  by  evidence  of  stabbing.  In 
construing  a  penal  statute  we  do  not  feel  authorized  to  reject  the  distinction 
thus  recognized  to  exist  between  those  terms  when  used  to  designate  crimes. 
We  think  that  the  charge  asked  for  was  erroneously  refused. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court  be  reversed. 
It  is  further  ordered  that  the  cause  be  remanded  for  a  new  trial. 


Forsyth  v.  Martin  et  al. 

The  drawee,  with  whom  a  bill  hu  been  left  for  acceptance,  bolda  it  as  a  deposit ;  and  tbe 
retaining  of  the  bill  in  violation  of  the  deposit  is  a  species  of  theft.  The  fact  that  the 
owners  of  the  bill  were  indebted  to  the  drawee  for  more  than  its  amount,  gives  the  latter 
no  semblance  of  a  right  to  retain  it.  No  compensation  takes  place  under  each  circum- 
stances.   C.  C.  SS07. 

A  party  will  never  be  permitted  to  take  advantage  of  his  own  wrong,  nor  to  pat  his  adreiaa* 
ry  in  a  worse  position  by  a  gross  dereliction  of  daty  on  his  part. 

APP£AL  from  the  Fourth  District  Court  of  New  Orleans,  Strawbridgef  J. 
The  facts  of  this  case  are  stated  in  the  opinion  infra, 

Mottf  for  the  plaintilT. 

Micou,  for  the  appellants.  It  has  been  contended  thatr  compensation  would 
not  operate,  because  the  bills  were  held  by  the  defeodaots  as  a  deposit,  and  that 
it  came  within  one  of  the  exceptions  created  by  article  2207.  A  deposit  is 
defined  by  the  Code  to  be,  an  act  by  which  a  person  receives  the  property  of 
another,  binding  himself  to  preserve  it  and  return  it  in  kind.  Art.  2897.  There 
are  certain  facts  or  circurastaoces,  which  are  indispensably  necessary  to  consti- 
tute this  particular  contract ;  as  that  the  thing  be  delivered,  that  the  contract 
be  gratuitous,  6cc.  These  elements  and  others,  enter  into  the  essence  of  the 
contract.  The  principal  end  of  the  delivery  must  be,  merely  to  keep  the 
thing  for  the  owner:  *'If  it  be  not.  then  it  becomes  a  different  species  of  con- 
tract. Thus,  if  the  delivery  is  made,  in  order  to  transfer  the  property  in  the 
thing  to  the  party,  as  for  example,  if  the  delivery  is  upon  a  donation,  or  a  sale, 
or  an  exchange,  or  any  other  like  valuable  contract,  it  cannot  technically  be 
called  a  deposit.  Another  example  put  is,  where  title  deeds  are  delivered  to  an 
attorney  or  solicitor,  to  enable  him  to  defend  any  cause ;  there  ft  is  said  not  to 
be  a  case  of  deposit,  but  of  mandate.'*  Story  on  Bailments,  sec.  56.  *^  Dans 
tons  les  cas,  elle  n'assure  au  oontrat  le  caraot^re  de  d6p6t  que  lorsqo'elle  a  pour 
fin  principale,  la  garde  de  la  chose.  La  tradition  est-elle  faite  dans  un 
utre  but,  c^est  un  auti'e  cootrat.  Mais  ce  n' est  pas  un  d6pdt.  Uniuscujusque 
contractus,  initium  spectandum  et  causa.'*  Troplong,  D^pdt  §  23.  Pothier 
thust  states  what  is  necessary  to  constitute  the  contract  of  deposit.  ^  II  faut, 
lo,  qu'il  soit  fait  au  dSpositaii  e  une  tradition  de  la  chose  d^posee,  si  elle  n'est 
deji  par  devers  lui :  2o,  que  la  fin  principale  de  le  tradition  soit  la  garde  de 
cette  chose;  3o,  que  le  depositaire  ee  charge  gratuiteraent  de  celte  garde;  4o, 
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il  faat,  comme  dans  tous  les  eontrats,  que  1e  conflenteineDt  des  parties  iotenri- 
eoDe."  Poth.  Dep.  n.  6,  art.  2.  n.  10.  1  Domat,  Liv.  1,  tit.  7,  sec.  3.  Po- 
tbier,  Pand.  Dig.  lib.  16,  tit.  3,  §  2.  **  Et  par-U  ae  r^aout  facilemeot  la  ques- 
tion de  savoir  81  celai  qui  a  re9n  deslettres  de  change  pour  en  faire  lerecouive- 
ment  pour  compte,  est  un  deposittrire  ou  un  mandataire.  II  eat  clair  (ainai 
que  la  Cour  de  Cassation  Ta  d6cid6  le  20  Mai,  1814,)  qn*il  n'a  et6  revdtu  que 
d'un  mandat.     Troplong,  Ddpdt,  n.  31. 

The  Code  preseryes  all  these  characteristics,  in  the  definition  and  descriptioa 
of  a  deposit.  Its  object  is  acharge  gratuitously  assumed,  to  keep,  and  preserve 
and  return,  ino?eable  pro|>erty.  If  any  other  duty  or  act  be  stipulated, 
tlien  the  enquiry  is,  wfalether  the  mere  keeping  and  preservation  of  the 
thing,  be  the  main  object  or  the  incident.  li  it  be  the  principal  object,  it  is 
a  deposit.  It  is  a  trust  reposed  m  the  honesty  of  the  receiver ;  but  if  the 
keeping  be  the  incident,  and  not  the  main  object,  there  is  no  deposit,  and  the 
tsontract  is  classed  and  treated  under  such  other  rank  as  may  best  accord  with 
the  intention  of  the  parties.  A  bill  of  exchange  is  presented  for  acceptance. 
It  may  be  accepted  immediately,  or  it  may  be  left  an  hour  or  a  day  for  an  an- 
swer. Is  it  possible  to  contend,  that  its  delivery  is  a  deposit ;  that  the  main 
object  of  its  being  left,  is  to  keep  it  safely ;  that  the  drawee  has  gratuitously 
assumed  the  charge  of  preserving  the  thing  for  the  owner,  apd  has  submitted 
himself  to  the  rules  governrag  a  technical  deposit  ?  These  questions  can  only 
be  answered  in  the  negative.  The  exception  to  the  law  of  oompeosatton,  es- 
tablished by  the  Code,  is  applicable  only  to  that  technical  class  of  deposits,  thua 
accurately  defined  by  the  Codes,  and  writers  on  the  civil  law.  The  leaving  a 
bill  for  acceptance  is  not  a  deposit,  and  does  not  fall  within  the  extseption.  In 
conformity  with  this  view  of  the  subject,  are  all  the  decisions  upon  the  right  of 
compensation,  by  banks  and  bankers,  against  their  customers.  The  moneys 
left  with  banks,  are  known  in  common  parlance,  by  no  other  name  than  depo- 
sits. They  Are  so  referred  to  constantly  in  laws,  bank  statements,  and  books 
and  treatises  on  banking.  Yet  the  debts  due  to  banks  by  its  customera,  are 
compensated  and  extinguished  by  their  deposit  account.  Rogerson  v.  Lad- 
brooket  1  Bing.  93.  2  Chitty's  Cases,  1158.  Bank  -of  Louisiana  v.  Fowler^ 
10  La.  197. 

The  delivery  of  a  bill  for  acceptance  or  payment,  is  merely  a  written  request 
to  accept -or  pay.  Whether  the  answer  be  given  immediately,  or  whether  the 
drawee  take  a  reasonable  .time  to  deliberate,  is  at  the  option  of  the  latter.  The 
law  merchant  permits  the  drawee  to  retain  the  bill  for  a  day.  His  exercise  of 
this  right,  is  not  with  the  intention,  nor  for  the  purpose  of  the  safe  keeping  of 
the  bill.  The  custody  of  the  drawee,  is  not  the  main  object,  but  merely  an 
incident;  in  fact  whether  he  retain  it  only  se  long  as  to  write  his  name,  or 
lor  anhourora  day,  ia  an  accident,  dependiogon  his  own  will,  and  not  that  of 
the  holder.  A  bill  being  thus  presented  and  accepted,  the  acceptor  becomes 
the  debtor  of  the  holder,  to  the  amount  of  the  bill.  The  object  of  the  present- 
ment is  accomplished ;  and  the  bfli  becomes  the  evidence  of  a  debt  between 
the  parties. 

If  such  a  bill,  drawn  at^ight,  be«ccepted,  the  debt  is  immediately  due.  But 
suppose  the  acceptor  has  notes  or  bills  of  the  holder,  due  and  unpaid,  may  he 
not  offer  them  in  compensation  against  his  acceptance?  Take,  for  kistance,  a 
bill  at  sight  presented  by  a  bank  as  holder,  and  the  offer  of  the  notes  of  the  bank 
in  payment.  It  is  impossible  to  doubt  that  compensation  would  opecate,  and 
ihat  the  two  debts,  simultaneously  existing,  would  extinguish  each  other.  C« 
C.  2204.  Burroughs  v.  NeltUs,  7  La.  119.  .Chitty  on  Bills,  p.  390,  ed.  1842. 
If  such  a  bill  could  be  met  and  extinguished  by  compensation,  what  obstacle 
prevents  the  same  defense  being  opposed  to  a  bill  on  time  1  The  ^icceptor 
•could  pay  it  at  once.  The  term  is  granted  for  his  benefit,  and  <Bot  for  the  be- 
nefit of  the  creditor,  (C.  C.  2048 — Pothier  on  Obi.,  n.  233,)  unless  there  be  a 
stipulation  to  the  contrary.  If,  then,  the  acceptor  could  instantly  pay  a  bill  oa 
time  to  the  holder,  he  can  instantly  extinguish  it  by  compensatioa. 

By  an  article  of  the  Code  de  Commerce,  the  law  in  Finance  is  made  ether- 
wise.  Art.  146.  6  Toullier,  n.  679.  A  bill  payable  on  time^  cannot  be  paid 
before  maturity,  without  the  consent  of  the  holder.  But  ihis  is  not  the  law  of 
Louisiana,  nor  the  commercial  law  of  the  United  States.  It  is  held,  by  the 
law  merchant,  that  if  the  acceptor  pay  before  maturity,  but  do  not  take  up  the 
bill,  or  otherwise^  by  carelessness,  permit  it  to  be  issued  again,  he  will  be  com- 
|ielled  to  pay  again,  to  an  innocent  holder.     Chitty  on  BiiU^  p.  100,  a.  eng.  ed. 
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1834.  Storj  on  Bills,  sec.  417.  But  I  have  foand  do  case  decided  in  England 
or  the  United  States,  to  the  point,  that  an  acceptor  conid  not  make  a  valid  ten- 
der of  the  amount  of  the  bill,  before  its  maturity,  to  the  holder. 

There  is  another  aoswer  to  the  argument  from  the  law  of  deposit.  This 
suit  was  instituted  at  first,  for  the  recovery  of  the  bills  specifically ;  no  relief 
was  demanded,  except  a  decree  of  restitution,  and  damages  for  detention ;  and 
this  is  the  only  appropriate  relief  in  a  suit  for  a  deposit.  But  the  bills  having 
fuilen  due,  the  nature  of  the  suit  was  changed,  from  a  suit  for  the  bills,  to  a 
suit  on  the  bills.  The  supplemental  petition  demands  a  money  judgment  for 
their  amount.  The  suit  must,  therefore,  be  decided  as  if  the  bills  had  been 
accepted,  returned,  and  sued  on  by  the  holder.  The  possession  of  the  bills 
does  not  alter  the  nature  or  existence  of  the  debt.  Whether  produced  in  court 
by  plaiutitf  or  defendant,  they  bear  witness  to  a  debt  by  the  acceptor  to  the 
endorsee.  It  is,  therefore,  contended,  that  by  voluntarily  changing  the  prayer 
for  relief,  the  right  to  claim  the  restoration  of  the  bills  is  waived,  and  the  right 
of  compensation  must  be  tested  by  the  rules  applicable  to  ordinary  actions  on 
bills  of  exchange. 

The  judgment  of  the  court  was  pronounced  by 

JCusTis,  C.  Jp  The  plaiotifiT,  who  resides  in  Kentucky,  alleges  that  he  for- 
warded for  collection  to  Lonsdale  Sf  Co.  of  New  Orleans,  two  certain  drafts, 
for  $1,000  each,  drawn  at  Louisville,  on  Martin  if  Co.f  a  commercial  firm  of 
New  Orleans,  payable  ten  days  after  sight ;  that  the  drafts  were  left  at  the 
counting-house  of  the  said  Martin  4*  Cd-  for  their  acceptance,  and  that  they 
fraudulently  and  illegally  retained  the  same  and  refused  to  give  them  np.  He 
prays  for  a  writ  of  sequestration,  and  that  they  have  judgment  for  the  drafts, 
and  for  general  relief. 

The  defense  is,  tliat  Lonsdale  4*  ^^-f  ^^^  were  the  debtore  of  the  defen- 
dants, were  the  ownera  of  the  drafts  sued  for ;  that  they  were  specially  en- 
doreod  to  their  order  by  said  plaintiff;  that  said  Lonsdale  Sf  Co.  presented  said 
drafts  for  acceptance,  whereupon,  the  defendants,  the  drawees,  being  witt- 
ing to  accept  and  pay  the  same,  did  imn^ediately  accept  the  same,  and,  waiving 
the  delay  or  time,  gave  to  said  Lonsdale  4*  Co.  credit  upon  the  said  demands 
due  by  them  as  aforesaid ;  by  means  whereof  said  bills  were  extinguished  by 
compensation.  A  supplemental  petition  was  afterwards  filed,  by  which  judg- 
ment was  asked  against  the  defendants  for  the  arnount  of  the  drafts,  ioterest 
and  costs.  There  was  judgpient  for  the  plaintiff,  and  the  defendants  have 
appealed. 

It  appeara  that  these  drafts  were  left  for  acceptance  at  Martin  4*  Go's  count- 
ing house,  and  their  retention  of  the  drafts  to  meet  the  debt  due  by  Lonsdale  S^ 
Co.  is  attempted  to  be  justified.  The  law  on  this  subject  is  stated  to  be,  in  works 
of  anthority.  that,  in  every  case  of  a  presentment  for  acceptance,  the  drawee 
is  entitled,  if  he  require  it,  to  have  twenty-four  hours  to  consider  whether  he 
will  accept  the  bill  or  not;  and  it  is  usual,  in  such  cases,  fot  the  holder  to  leave 
the  bill  with  him  during  that  period.  If  there  is  any  trust  which  above  all 
othera  ought  to  be  held  sacred  by  men  of  business,  it  is  this.  The  drawee  re- 
taining the  bill,  for  the  purpose  of  determining  on  ita  acceptance,  holds  it  oa 
deposit,  the  violation  of  which  the  law  considera  as  a  species  of  theft.  Our 
insolvent  laws  deprive  the  debtor  in  actual  custody  of  their  relief,  who  shall 
have  disposed  of  funds  enti'usted  to  him  under  the  title  of  deposit.  I  Moreau*s 
Dig.  p.  547.  Pothier,  Traits  do  JDepdt,  §  43.  The  Code,  art.  2207,  which 
allows  compensation,  whatever  may  be  the  causes  of  the  debts,  expressly  ex- 
cludes its  operation  on  a  demand  of  restitution  of  a  deposit.  It  is  clear,  then, 
tliat  if  the  bills  did  belong  to  Lonsdale  Sf  Co,^  Mqrlln  4*  Co^  had  uot  the  sem* 
pj»;)cf  uf  right  .to  rotai;i  tlioni' 
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But,  it  ii  said  that  the  pUuotiff  caonotjracorer,  becaase  he  a  not  the  owner 
of  the  drafts. 

On  the  attempt  of  Martin  ^Co^to  retain  the  drafts,  fdmsdale  4*  Co.  refased 
to  hold  the  drafts  on  their  own  account,  and,  as  the  agents  of  the  plaintiff, 
brought  the  present  action,  which  we  think  they  had  a  clear  right  to  do,  under 
the  circumstances.  The  prosecution  of  this  suit  on  the  part  of  the  plaintiff  is 
a  ratification  of  this  act,  the  antbority  of  the  attorney  on  record  not  having 
been  drawn  in  question. 

True  it  is  fbat  the  drafts  are  endorsed  to  the  order  of  Lonsdale  ^  Co.  by  the 
plaintiff,  and  have  not  been  re-endoi%ed  to  him  fof  Lonsdale  4*  Cb.,  and  for  a 
▼ery  excellent  reason,  that  the  defendants  kept  the  drafts  themsehres,  and  pre- 
vented the  parties  from  potting  the  instruments  in  proper  legal  form  for  the  re- 
covery of  the  debt  by  the  plaintiff.  We  can  never  perinit  a  party  to  take  ad- 
vantage of  his  own  wrong,  nor  put  his  adversary  in  a  worse  position  by  a  gross 
dereliction  of  doty.  Nemo  ex  sue  delicto  ngieliorem  suam  conditionem  facere 
potest,    ff.  50, 17, 134, 1. 

The  payment  to  the  plaintiff  of  tiie  amount  of  lliese  drafts,  will  be  a  good 
and  valid  discharge  to  the  defendents;  which  l>  aU  they  can  require  in  this  case. 

Judgment  affirmed* 
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Alt.  71  of^tbe  censtitotion,  which  prohibits  tay  court  firam  making  "  any  aflowanoe  by  way  of 
fee  or  compensation  in  soy  nit  or  proceedingi»  except  ibr  the  payment  of  such  fees  to  min- 
isterial officers  u  may  be  eitabliibed  by  law'',  doci  not  afibct  the  right  of  an  attorney  or 
counsellor  to  recover  the  valae  of  bis  services  in  an  action,  or  in  any  other  legal  node  in 
which  the  parties  may  psesant  the  claim  ibr  adijadication. 

A  contract  made  hy  an  executor  with  an  attorney  for  a  certain  lee  as  compensation  in  ihU  for 
any  prafessiooal  services  neceasary  in  the  settlement  of  the  succession,  whether  any  action 
be  institnted  by  or  against  the  sncoession  or  not,  may  be  binding  between  the  parties  per- 
sonally, and  yat  oonstitote  no  ohaige  against  the  aoocessioa.  U  an  execator  who  reoeiTOS 
commission  for  his  services  chooses  to  devolve  the  whole  labor  and  responsibility  of  the  ad- 
mimstration  upon  an  attorney,  he  most  pay  for  the  services  rendered  by  the  latter;  they 
oonstitote  no  charge  against  the  snccessioo. 

The  ioccessian  will  be  liable  only  for  the  valne  of  the  professional  services  actaally  rendered 
for  iU  benefit. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Biickanan,  J. 
L»  Jamny  for  the  appellant,  cited  Dorsey  v.  Creditors^  5  Mart.  N.  S.  401. 
5  Mart.  416.  6  lb.  416.  9  lb.  365.  9  La.  284.  b  La.  46.  Denis,  Grailhe, 
and  SouUt  contrd.    The  judgment  of  the  court  was  pronounced  by 

EcsTis,  C.  J.  This  is  an  appeal  taken  by  the  residuary  legatee  of  the  late 
L,  B.  Maearty  from  a  judgmentof  the  Fifth  District  Cuurt  of  New  Orleans,  by 
which  a  charge  of  93,000  to  each  of  two  attorneys  employed  by  the  testamen- 
tary executors,  was  allowed  in  the  latters'  account.  There  were  two  execu- 
tors, and  each  employed  his  attorney.  The  appellant  objects  to  the  amount 
charged  as  unreasonable,  and  one  which  the  succession  is  not  bound  in  h&w  to 
pay,  and  insists  on  its  being  reduced  for  each  attorney  to  the  sum  of  $1,000, 
ivhicb  the  executors  have  paid.    A  further  sum  of  $?,000  was  also  paid  after 
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SDccmiofl    the  opposition  wm  filed,  which  of  eonne  can  have  do  effect  on  the  merits 

Hacartt.      ®^  ^**  controversy. 

The  appellant  relies  for  a  reversal  of  the  jadgment  on  the  case  of  X\yr- 
sey,  5  Mart.  N.  S.  401,  and  eeveral  cases  cited  which  have  been  since  passed 
upon  by  the  Supreme  Court  That  of  Dorsey  is  so  analogous  to  the  present 
in  its  leading  features,  that  it  may  be  well  to  state  it.  This  is  the  opinion  of  the 
court. 

**  Martin,  J.  The  syndics  being  cited  to  show  cause  why  they  should  not  pay 
to  the  attorney  of  the  insolvent  ^1,000  for  his  professional  services  in  this  case, 
as  a  privileged  debt,  out  of  any  monies  in  their  hands,  denied  that  the  sum  was 
due.  A  gentleman  of  the  bar  deposed  that,  having  seen  and  examined  the 
proceedings,  and  taken  into  consideration  the  importance  of  the  transaction  and 
the  trouble  the  attorney  must  have  been  at,  the  whole  having,  as  it  appears,  been 
managed  by  him,  he  thought  an  allowance  of  81,500  for  his  services  but  rea- 
sonable. Two  others  deposed  that,  the  sum  claimed  is,  in  their  opinion,  a  mod- 
erate one,  according  to  the  amount  claimed  and  allowed  for  similar  services. 
The  rule  was  made  absolute,  and  the  syndics  appealed. 

<«  Their  counsel  ai^es  in  this  court,  that  the  allowance  is  extravagant.  The 
attorney  contends  that,  there  is  neither  bill  of  exceptions,  nor  etatement  of 
facts,  &c.,  that  may  enable  this  court  to  act  on  the  merits  of  the  case ;  and  that 
there  is  nothing  in  the  decision  appealed  from,  contrary  to  law  or  evidence. 

«*  It  does  not  appear  to  us  that  there  is  any  substance  in  the  first  objection  of 
the  appellee,  as  the  testimony  appears  to  have  been  reduced  to  vmting  in  court. 
His  second,  and  that  of  the  appellants,  will  be  considered  together.  We  have 
recognized  the  right  of  the  attorney  of  a  ceding  debtor  to  a  remuneration  oat 
of  the  ceded  property,  to  be  taxed  by  the  court,  for  that  portion  of  his  services 
which  is  beneficial  to  the  creditors.  Morel  v.  Mezotiere's  $yndics,  3  Mart.  In 
diat  case,  the  legality  of  the  demand  was  aUo  contested ;  its  quantum  was  not 
contested.  It  is  not  for  all  the  services  rendered  by  the  attorney  to  the  insol- 
vent, his  client,  that  the  syndics  are  to  be  charged,  but  only  for  those  firom  which 
they  derived  a  benefit,  as  the  filing  of  the  petition  for  the  cession,  and  the 
meeting  of  the  creditors.  If  afterwards  a  contest  arises,  as  it  may,  between 
the  insolvent  and  the  syndics,  as  when  he  claims,  and  they  oppose,  his  dis- 
charge, the  latter  cannot  be  charged  with  the  fees  of  their  own  attorney  and 
that  of  the  debtor's,  who  acts  in  opposition  to  them.  As  die  services  to  be  thus 
compensated  are  rendered  under  the  eye  of  the  court,  the  taxation  ought  to  be 
made  on  its  own  responsibility,  which  ought  not  to  be  shifted  ftom  the  bench  on 
the  bar,  as  appears  to  have  been  done  in  this  case,  in  which  the  decision  is 
made  on  the  opinion  of  the  attornies,  that  the  charge  is  moderate,  and  but 
reasonable* 

**  In  the  present  case,  the  appellee  filed  the  petition,  and  obtained  the  order  fop 
a  meeting,  at  which  he  attended  his  client.  Afterwards,  none  of  the  creditors 
making  any  opposition,  be  moved  for,  and  obtained,  the  homologation  of  the 
proceedings  of  the  meeting,  and  the  discharge  of  the  insolvent ;  and  made  the 
motion  for,  and  obtained,  the  allowance  complained  of. 

**  The  measure  of  the  reward  of  professional  service,  is  the  exertion  of  legal 
knowledge,  the  responsibility  incurred,  and  the  labor  bestowed. 

'^  Few,  indeed,  are  the  cases  in  which  an  attorney  has  less  legal  knowledge  to 
exert,  or  labor  to  bestow,  than  in  an  application  for  a  meeting  of  creditors.  In- 
deed, a  blank  petition  would  answer  in  every  case,  and  require  only  the  fiOing 
up  the  blanks  for  names,  places,  and  dates.    The  amount  of  property  or  debts. 
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acti?e  andpasBiTe,  howeTor  great,  does  not  render  the  responsibility  incurred 
greater.  A  suit  on  a  plain  note  of  band,  demands  more  exertion  of  legal 
knowledge,  and  imposes  a  greater  responsibility.  It  would  not  be,  therefore, 
easy  for  a  judge,  eren  if  the  opinion  of  witnesses  wi»  to  relieve  him  from  re- 
sponsibility, to  come  to  the  conclusion  of  the  first  witness,  that  91500  would  be 
but  a  moderate  compensation  for  the  appellee's  services.  In  this  State,  the 
services  of  law  officers  are  as  liberaUy  estimated,  perhaps  more  so,  than  in  any 
other  in  the  Union ;  yet,  till  very  lately,  this  sum  was  deemed  a  fair  annual 
compensation  of  the  attomey*general,  and  some  of  the  district  judges. 

*^  A  prosecution  of  the  lightest  misdemeanor  demands  from  the  attorney- 
general  the  exertion  of  more  legal  knowledge,  and  imposes  more  labor  and  re** 
sponsibility,  and  consumes  more  time,  than  all  the  services  of  the  attorney  of  an 
insolvent,  for  which  the  creditors  are  to  be  taxed.  Yet,  except  in  the  first  ap- 
pointment of  an  attorney-general  of  the  State,  (of  whom  it  does  not  behove 
the  member  of  this  court,  who  has  now  the  honor  of  being  its  organ,  to  speak,) 
gentlemen  of  great  merit  have  easily  been  found  to  fill  the  office;  no  one  ever 
refused  it,  or  resigned  it,  except  on  a  call  to  another  and  more  dignified  office. 
Vastly  different,  indeed,  must  be  the  measure  of  compensation  in  the  legislative 
and  judicial  departments  ef  this  State,  if  the  sum  which  is  deemed  by  the 
former  a  fair  compensation  for  the  attention  of  the  attorney-general  to  all  State 
prosecutions,  and  to  the  call  oi  aU  State  officers  for  opinions,  during  one  year, 
and  for  the  services  of  a  district  judge  during  the  same  period,  be  considered  by 
the  latter,  as  but  reasonable  for  the  services  now  under  consideration. 

**  The  two  other  witnesses  consider  the  demand  as  reasonable,  according  to 
what  is  claimed  and  allowed  in  similar  cases.  Now  the  allowances  referred  to 
by  the  gentiemen,  are  those  siade  by  inferior  judges.  When  the  present 
allowance  is  complained  of  on  the  score  of  extravagance,  the  appellate  court 
cannot  sanction  it  because  decisions,  equally  erroneous,  have  taken  place  before, 
by  judges  a  quihua^  The  judge  cui  qutm  cannot  take  the  opinion  of  the  one 
a  quo^  for  his  rule  of  decision. 

•«  Leaving  aside  the  opinion  of  witnesses,  the  judge  below  ought  to  have  acted 
on  his  own  responsibility,  as  in  the  case  of  taxing  the  services  of  referees,  or  the 
attorney  of  absent  creditors.  In  the  hitter  case,  however,  which  is  a  parallel 
one  to  the  present,  the  legislature  has  not  left  the  creditors  absolutely  at  the 
discretion  of  the  judge.  It  has  fixed  the  maximum  of  the  compensation  they 
may  be  taxed  for.  The  remuneration  of  this  gentleman  is  contingent,  for  it  is 
payable  out  of  a  special  fund  alone ;  the  part  of  the  ceded  estate  coming  to  the 
absent  creditors.  It  cannot,  in  any  case,  exceed  two-and-a-half  per  centr  and 
is  to  be  reduced  to  9250,  if  this  per  centage  exceed  that  sum.  Act  cf  1817.  Now 
it  is  not  doing  any  injustice  to  the  appellee  te  consider  his  and  that  case  parallel 
ones.  The  services  of  the  attorney  of  the  absent  creditors,  demand  the  exertion 
of  more  legal  knowledge,  more  labor,  and  impose  a  greater  responsibility,  than 
those  for  which  the  appellee  may  claim  compensation.  The  absent  creditors 
are  to  be  informed  of  the  fidlure ;  the  claim  of  any  of  them,  if  greater  than 
admitted  by  the  insolvent,  must  be  supported ;  that  of  any  present  creditor 
must  be  examined,  and,  if  excessive,  attempted  to  be  reduced ;  and  the  conduct 
of  the  syndics  is  most  to  be  watched. 

"  As,  in  algebra,  unknown  numbers  must  be  sought  %j  comparison  of  known 
ones,  so,  in  law,  the  just  decision,  in  cases  in  which  the  legislator  is  silent,  must 
be  sought  in  an  anabgy  with  those  in  which  he  has  spoken.  Thus,  in  taxing 
professional  services,  in  cases  of  insolvexicy,  when  the  will  of  the  legislator  is 
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expressed  on  any  occasion,  it  cannot  be  disregarded  in  a  simibr  or  anakgons 
one.  After  taxing,  according  to  the  ststote,  the  services  of  the  attorney  of  the 
absent  creditors  at  9250,  or  less,  a  court  cannot  weU  tax  those  of  the  attorney  of 
the  insolvent,  evidently  requiring  less  exertion  of  legal  knowledge,  less  labor, 
and  imposing  less  responsibility,  at  $1000;  the  four-fold  of  the  maximnm.  The 
The  adminbtration  of  justice  in  this  State,  has  laid  under  some  opprobrium  as 
to  the  dilapidation  and  waste,  by  law  charges,  of  the  estates  of  the  deceased  and 
insolvent,  and  this  tribunal  ought  not  to  refuse  its  interference,  when,  in  a  parti- 
cular  case,  it  is  sought  for  relief  of  the  inj  nred.  When,  in  prescribing  the  mode 
of  administering  those  estates,  the  legislature  strongly  recommends  moderation 
and  economy,  the  courts  ought  not  to  run  into  the  opposite  extremes  of  proiusioB 
and  waste.  We  think  the  District  Court  erred.  It  is«  therefisre,  decreed 
that,  the  syndics  pay  the  appeUee  out  of  any  funds  in  their  hands  f250,  with 
costs  bek>w,  and  that  he  pay  the  costs  of  this  appeal.** 

Afterwards  judge  BuUard^  in  delivering  the  opinion  of  the  court  in  the  case 
of  Stdn  V.  Bofwman^  9  La.  264,  uses  this  language :  *•  It  has  long  been  a  sub- 
ject of  just  reproach  that  extravagant  allowancee  are  made  to  counsel  in  rela- 
tion to  the  administration  of  estates.  It  is  an  abuse  Which  can  only  be  correct- 
ed by  courts  adhering  inflexibly  to  the  rule,  to  graduate  the  fee  by  the  value  of 
the^services  rendered.** 

In  the  ditferent  cases  we  have  had  before  tis,  in  which  we  were  called  upon 
to  apply  the  71st  article  of  the  constitution,  which  prohibits  courts  from  making 
any  allowance  by  way  of  fee  or  compensation  in  any  suit  or  proceeding,  except 
for  the  payment  of  such  fees  to  ministerial  officers  as  may  be  established  by 
law,  we  have  held  diat  provision  as  not  affecting  the  right  of  an  attorney  and 
counsellor  to  recover  the  value  of  his  services  in  an  action,  or  in  any  other  legal 
mode  in  which  the  parties  may  present  the  claim  for  adjudication.  Where  a 
tableau  of  distribution  proposed  an  allowance  to  counsel  out  of  the  fiinds  to  be 
distributed,  we  considered  the  form  as  objectionable ;  but  the  right  to  compen- 
sation for  professional  services  rendered  at  the  instance  of  the  proper  repre- 
sentative of  creditors,  or  of  a  succession,  has  never  been  questioned.  In  the 
case  of  Holland,  1  An.  234,  we  said :  **  The  sums  proposed  in  the  tableau  to  be 
allowed  to  the  attorney  of  the  estate  and  the  attorney  for  the  absent  lieirs,  have 
been  opposed.  We  have  lately  held  that,  since  the  adoption  of  the  present  consti- 
tution, courts  are  without  authority  to  make  allowances  by  way  of  fee  or  com- 
pensation, except  for  the  payment  of  such  fees  to  ministerial  officers  as  may  be 
established  by  law. 

**  Where  an  administrator  needs  the  aid  of  counsel  he  may  legally  pay  for 
those  services,  as  for  those  of  any  other  necessary  agent.  The  propriety  of 
such  disbursements  will,  however,  be  subject  to  revision;  and,  like  every  other 
payment  made  on  account  of  the  succession,  is  liable  to  be  questioned  by  the 
creditors,  or  others  interested  in  enforcing  a  prudent  and  economicaal  dministra* 
tion  of  the  funds  confided  to  his  charge." 

Two  gentlemen  of  the  bar  have  been  examined  as  witnesses,  who  consider 
the  charge  of  $3,000  to  each  of  the  attomies  as  reasonable,  inasmuch  as  fur 
this  fee  they  ¥F«re  to  superintend  pre-existing  suits  of  the  deceased,  and  those 
which  might  incidentally  occur,  and  were  bound  to  give  their  professional  ser- 
vices till  the  winding  up  of  thd  af&irs  of  the  succession.  In  relation  to  the 
professional  services  attending  the  proceedings  of  the  succession,  the  opinion  of 
those  gentiemen  was  founded  on  an  examination  of  those  proceedings,  as  they 
are  presented  by  the  record.     The  suits  referred  to  in  the  testimony  of  the 
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witnesses  are  not  before  us,  tvith  one  exception,  and  the  record  aflfords  nd  no 
means  of  affixing  any  valne  to  the  professional  services  which  this  succession 
may  require  ;  and  our  duty  is  confined  to  determining  the  value  of  the  services 
of  the  attorn ies,  as  they  have  been  placed  before  us.  A  record  of  the  case  of 
Delassus  v.  The  Executors  of  Macarly^  is  in  evidence^  and  professional  services 
were  rendered  at  bar,  by  the  gentlemen  whose  fees  are  the  subject  of  this  liti- 
gation in  the  case  of  an  application  for  a  prohibition.  These  two  cases,  and  the 
conducting  the  mortuary  proceedings,  are  those  fbr  which  the  succession  are 
bound  to  pay  counsel  and  attorney*s  feesi 

It  appears  that  each  of  the  executors  selected  his  own  lawyer,  and  a  con- 
tract was  made  for  $3,000  each.  It  was  understood  that  this  fee  was  to  be  for 
the  full  compensation  of  the  attornies  in  conducting  and  finally  winding  up  the 
succession,  should  there  be  any  suits  or  not ;  and  that  the  attornies  were  to 
superintend  personally  the  suits  pending  for  and  against  the  deceased. 

It  will  be  understood  that  we  are  not  called  upon  to  impugn  the  reasonable- 
ness of  such  a  contract.  That  rests  exclusively  with  those [who^made  it,  and  it 
may  be  binding  between  the  parties  personally,  and  still  not  constitute  a  charge 
on  the  succession.  Executors  receive  commissioog,  and  in  this  case  their  com- 
pensation amounted  to  a  large  sum.  If  they  choose  to  perform  no  duties,  but 
to  devolve  the  whole  labor  and  responsilNlity  of  the  administration  upon  attor- 
nies, We  know  of  no  reason  why  they  should  not  psy  them.  But  their  ne- 
glect or  choice  creates  no  charge  on  the  succession.  We  have  to  determine  the 
value  of  the  professional  services  for  which  the  succession  is  bound,  on  the  facts 
before  us.  If  the  gentlemen  have  been  retained  in  any  suits  lefl  undetermined 
by  the  deceased,  we  see  no  reason  Why  the  succession  sholild  not  pay  them 
fbr  their  professional  services;  and  it  is  to  be  understood  that  our  adjudication 
relates  only  to  the  matters  before  us,  to  wit :  the  services  up  to  the  rendition  of 
this  judgment*  The  executors  had  a  right  to  retnin  counsel  to  superintend 
suits;  but  we  have  no  means  of  ascertaining  the  value  of  tliose  services,  and 
presume  none  of  any  consequence  have  been  rendered  up  to  the  present  time« 
As  the  matter  is  not  fully  before  us,  we  will  not,  however,  preclude  the  execu- 
tors from  hereafter  establishing  against  the  succession  their  claim  for  any  amount 
lawfully  paid  for  that  purpose. 

The  contract  to  which  we  have  alluded,  we  do  not  censider  as  in  evidence^ 
but  have  given  our  views  in  relation  to  its  eflect,  waiving  the  question  of  its  ad- 
missibility, which  is  received  under  a  bill  of  exceptions  taken  by  the  appellant* 

The  responsibility  of  determining  the  amount  of  fees  for  professional  servi-^ 
ces  is  a  matter  of  great  delicacy ;  and  under  the  rules  on  which  our  predeces- 
sors and  the  profession  have  acted  for  years,  a  court  in  fixing  them  in  a  case  of 
this  kind  must  be  guided  by  a  conscientious  estimate  of  their  value.  The  servi- 
ces in  the  mortuary  proceedings  were  mere  matters  of  routine,  requiring  only 
ordinary  professional  skill,  and  no  great  labor.  The  argument  on  the  applica- 
tion of  Mrs,  Lalauric  for  a  prohibition,  was  before  this  court,  and  the  case  of 
Delassus  required  little  labor  or  time  from  the  counsel  of  the  executor.  We 
do  not  feel  ourselves  authorised  to  increase  the  amount  which  the  residuary 
legatee  has  been  willing  to  allow  the  executors  for  counsel  and  attornies*  fees. 
The  judgment  appealed  from  must,  therefore,  be  reversed,  and  limited  to  the 
amount  paid  by  the  executors,  $1,000,  to  each  attorney. 

It  ia'  therefore,  ordered  that,  the  judgment  of  the  court  below  be  annulled 
and  reversed  ;  and  it  is  further  ordered  that,  the  provisional  account  and  tableau 
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SnccBssioN  of  distribution  filed  by  the  testamentary  executors  of  L.  B.  Macarty^  on  the 
Macartt.  ^^^  ^^  November,  1847,  be  amended,  by  allowing  to  each  of  the  counsel  of  said 
executors  the  sum  of  $1,000  instead  of  the  sum  of  $3,000,  for  professional 
services  rendered  to  the  estate  of  L.  B.  Mccarty  up  to  the  rendition  of  this 
judgment.  It  is  further  ordered  that  any  claim  which  the  said  executors  may 
have  against  the  estate  on  account  of  payments  lawfully  made  by  them  to  their 
counsel,  for  superintending  suits  against  their  testator  pending  and  unfinished  at 
the  time  of  his  death,  be  reserved ;  and  that  the  appellees  pay  the  costs  of  this 
suit  in  both  courts. 


I    8   «89j 
I  46    790 
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Deschapelles  et  al.  v.  Labarre. 

A  coDfirmation  by  tbe  hein  of  the  dooorof  a  donation  void  for  matters  of  form,  will  predode 

them  from  ■abseqnently  opposing  such  vices  of  form.    C.  C.  2&54. 
The  tutrix  and  co-tutor  of  a  minor,  to  whom  a  donation  had  been  made  void  in  form,  bnt  which 

was  sabBeqnently  ratified  by  the  heirs  of  the  donor,  cannot,  by  consenting  to  a  reatitation  of 

its  valae,  alienate  what  had  become  the  property  of  the  minor. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  fttcAanan,  J.  The 
facts  of  this  case  are  stated  in  the  opinion  of  the  lower  court,  as  follows: 

**  By  article  2254  of  the  Civil  Code  a  donation  void  in  form  may  be  confirmed 
and  ratified  by  the  heirs  of  the  donor:  and  such  confirmation  and  ratification  will 
preclude  them  from  pleading,  thereafter,  the  vices  of  form  in  the  donation. 

*^  On  the  2Sth  February,  1811,  the  common  ancestor  of  plaintiflfs  and  de- 
fendant, made  to  his  son,  the  ancestor  of  defendant,  a  donation  inter  vivas,  en 
avancement  d*h6irie,  of  the  property  mentioned  in  the  petitioUr  estimated  in  said 
petition  at  $1000.  This  donation,  being  by  private  act,  was  defective  in  form. 
The  donor  and  donee  both  died  in  the  year  1814.  The  heirs  of  the  donor 
entered  into  a  partnership,  of  which  the  accounts  were  kept  in  a  book  ofiTered  in 
evidence  by  plnintififs.  From  this  book  it  appears  that,  the  step-father  of  the 
defendant,  F.  Fazende,  paid  to  the  heirs  of  the  donor,  in  the  year  1816.  the 
estimated  value  of  the  property  donated  as  above,  to  wit :  $1000.  This  colla- 
tion is  approved  by  the  signature  of  all  the  heirs  to  the  account.  Afterwards, 
in  the  year  1622,  the  step-father  of  the  defendant,  F.  Fazende,  deemed  it 
expedient  to  require,  at  the  hands  of  the  other  heirs  of  the  donor,  the  re-pay- 
ment of  the  sum  of  $1000,  paid  by  Fazen^«  six  years  before  to  those  heirs,  upon 
the  ground  that  the  donation  had  been  pronounced  null  by  a  lawyer  consulted 
on  that  subject;  and  the  money  was  accordingly  refunded  by  those  heirs,  the 
present  pluintififs.  From  1822  to  1846,  the  date  of  the  institution  of  this  suit* 
the  plaintififs  do  not  seem  to  have  made  any  claim  to  the  property ;  but,  on  the 
contrary,  have  recognized,  by  witnessing  defendant's  marriage  contract,  the 
right  of  defendant  to  the  ownership  of  said  property. 

'*  Various  questions  of  prescription,  and  of  possession,  as  connected  there  ^ 
with,  have  been  raised,  which  I  consider  it  unnecessary  to  examine.  The  colla- 
tion of  the  value  of  the  land  conveyed  by  the  informal  donation — a  collation 
made  in  accordance  with  the  views  of  the  donor,  and  accepted  by  his  heirs  after 
his  death,  was  a  confirmation  of  the  donation,  which  involved,  in  tlie  words  of 
the  Code,  the  renunciation  by  those  heirs  of  all  right  to  object  to  the  form  of 
the  donation.     The  title  of  the  heirs  of  the  donee  to  the  property  donated  was 
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rendered  perfect  by  confirmattoo,  in   1816.    The  tutrix  of  the  heirs  of  the  Dsschafsllis 

donee,  and  her  second  husband  and  co-tutor,  were  totally  incompetent  to  alienate      Tijlbakri. 

the  property  of  their  wards,  by  consenting  to  a  restitution  of  the  value  of  the 

property,  in  1822.    That  act  was  nidi  as  to  the  minors  D^Orgenoy,  produced 

DO  legal  effect  against  them,  and,  if  we  may  judge  by  the  subsequent  acts  of  the 

parties,  it  is  doubtful  whether  ever  they  supposed  that  it  produced  Jiny   legal 

effect.     This  action  must,  therefore,  fail. 

**  But  the  counsel  of  plaintiffs  have  urged  upon  rae  the  propriety  of  allowing 
them  the  sum  of  $1000,  in  case  I  should  come  to  the  conchision  that  they  could 
not  recover  the  land ;  for,  say  they,  it  would  be  unjust  that  the  defendant  should 
have  both  the  land  and  its  price.  There  is  no  proof  before  us  that  this  sum  of 
91000  ever  came  into  the  hands  of  the  defendant.  Were  theie  such  proof  on 
the  record,  I  should  agree  with  the  counsel.  But  the  record  shows  only  a  pay- 
ment made  to  the  tutrix  and  co-tutor  of  the  defendant,  her  mother  and  step- 
father. That  payment  was  improperly  made,  and  without  legal  consideration. 
Those  who  received  it,  or  their  representatives,  should  make  restitution.  But 
I  cannot  assume,  without  proof,  that  this  payment  has  inured,  in  whole  or  in 
part,  to  the  benefit  of  the  defendant.     Judgment  for  defendant,  with  costs." 

From  this  judgment  the  plain  tiff"  appealed.  Roman  and  Seghersi  for  the 
appellants.  Denis  and  Labarre,  for  the  defendant.  The  judgment  of  the 
court  was  pronounced  by 

Kiif  o,  J.  For  the  reasons  assigned  by  the  judge  of  the  District  Court,  the 
judgment  is  affirmed,  with  costs. 


Ryder  v.  Fbost. 

Flaistilf,  a  resident  of  CliDois,  who  bad  boond  hinuelf  to  defendant  to  settle  a  jadgment 
obtained  against  a  partnership  of  which  they  had  been  the  members,  wrote  to  defendant 
in  New  Orleans,  that  their-creditor  had  consented  to  compromise  bis  claim  by  taking  a 
certain  som  as  payment  in  fall,  stating  his  willingness  to  pay -one  half  of  that  sum  hat  his 
inability  to  do  more,  and  advising  defendant  to  contribato  the  balance  in  order  to  relieve 
himself  from  .the  debt.  On  the  20cb  of  September,  .defendant  wrote  to  plaintiff  that  ha 
would  pay  one-ibarth  of  the  sum  for  the  purpose  of  settling  the  debt,  as  soon  as  the  jadg- 
ment  shoald  be  entered  as  satbfied  on  the  records  of  the  ooort  by  which  it  was  pro 
noauced.  Negotiations  with  the  creditor  were  terminated,  and  the  jadgment  was  can. 
celled,  on  the  10th  of  November,  and  this  snit  commenced  on  the  1st  Aogast  following. 
Heldt  that  the  proposition  made  by  defendant  being  beneficial  to  plaintiff,  his  assent 
may  be  inferred  (C.  G.  1796, 1798,  1805),  and  that  the  former  not  having  reqaired  an  imme- 
diate reply,  plaintiff's  answer  was  within  a  reasonable  time ;  and  that  notice  of  plaintiff's 
assent,  thoagh  not  given  to  defendant  until  the  institation  of  suit,  the  latter  having  sus. 
tained  no  ii^ury  in  consequence,  is  sufficient.  The  proposal  in  defendant's  letter  .cannot  be 
considered  void  for  wantof  consideration. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
T.  jR.  Wolfs,  for  the  appellant.  Randall,  for  the  defendant,  contended 
that  there  was  no  valid  contract  between  the  parties.  C.  C.  1791  to  1803.  6 
La.  208.  Johnson  y.  Fessler,  7  Watts  48.  Chitty  on  Contracts  (Am.  ed« 
1842),  pp.  9, 10,  notes  1,  2;  p.  14,  note  1.  There  was  no  consideration  for 
defendant's  promise.  Pothier.  Obi.  vol.  1,  p.  46.  The  Amount  was  to  be  paid 
to  plaintiff,  after  he  had  paid  the  judgment  creditors.  Plaintiff  was  already 
I  egally  bound  to  pay  the  debt ;  and  defendant  was  under  no  moral  obligation  te 


624 


SUPREME  COURT  OF  LOUISIANA, 


Ryder 

V. 


contribute,  as  between  plaintiff  and  himself,  anj  thing  towards  the  setilement 
of  the  debt.     The  judgment  of  the  court. was  pronounced  by 

S  LI  DELL,  J.  This  suit  is  brought  to  recover  $500,  under  the  following  cir- 
cumstances. Ryder  8^  Frost  were  commercial  partners  at  Alton,  Illinois.  They 
failed  in  business.  Ader  the  dissolution,  Ryder,  in  1841,  undertook  to  settle 
the  affairs  of  the  concern ;  took  the  assets,  and  gave  Frost  a  bond  of  indemnity 
to  hold  him  harmless  against  all  the  partnership  debts.  Amongst  other  debts, 
the  firm  owed  J.  dfR.  Leavilt,  of  New  York,  a  judgment  debt  of  about  $6,000. 
This  debt  hud  been  compromised  by  Frost  with  their  creditors,  in  1839:  but, 
in  June  of  that  year,  they  gave  Frost  4*  Ryder  notice  that  they  would  attack 
the  compromise  for  fraud.  In  1843,  a  suit  in  chancery  was  instituted  to  that 
end,  which  resulted,  in  1845,  in  a  decree  in  favor  of  the  LeavUts,  reinstating 
their  judgment. 

Matters  thqs  stood  till  the  full  of  1845,  when  the  Leavitts  proposed  to  Ryder 
to  compromise  the  $G,000  debt,  by  taking  §2,000  in  cash.  Ryder  then  wrote 
to  Frost,  stating  his  sickness,  inability,  the  desirableness  of  the  compromise, 
&c. ;  and,  after  stating  the  disiK)sition  of  the  Leavitts  to  compromise,  saying : 
*'•  Now  the  object  of  this  is  to  ask  you  that  in  case  I  make  the  settlement, 
whether  you  are  willing  to  pay  any  part  of  this,  or  not.  I  will  try  to  stand  up 
to  $1,000  and  the  costs,  if  you  will  stand  the  other  $1,000.  As  the  matter  lays 
I  think  3^ou  ought  to  do  iti  and  no  doubt  it  will  be  for  your  interest  to  do  it.  You 
will  not  feel  it  like  I  do.  If  I  can  close  this  matter  in  this  way,  the  next  thing 
I  shall  do  is,  to  try  to  settle  with  the  bank.  I  probably  shall  have  to  give  up  niy 
house  and  st^re  to  them  for  my  debt;  and  then  there  is  MiUer's  and  Ilawkin- 
fiOTi's  debt,  neither  of  which  has  been  settled  for.  I  am  determined  to  get  clear 
of  debt  the  next  year,  if  I  possibly  can,  if  it  takes  every  thing  I  possess.  If  I 
can  do  that,  I  can  do  some  business  somehow  or  other,  and  probably  could  give 
you  commissions  enough,  in  a  few  years,  to  remunerate  your  outlay  for  the  set- 
tlements, which,  without  the  settlement,  I  never  can  do.  If  you  are  not  will- 
ing to  do  any  thing,  I  shall  have  to  let  it  take  its  chance ;  then  I  shall  give  up 
business  entirely.  I  would  be  glad  to  hear  from  you  on  this  subject  as  soon  as 
convenient,  as  I  wish  to  conclude  the  business  as  early  as  possible.** 

In  answer  to  this  letter,  Frost  wrote  as  follows : 

**  New  Orleans,  September  20,  1845. 
>*  Simeon  Ryder,  Esq.,  Alton,  Illinois. 

**  Dear  Sir  :  Your  favor,  under  date  8th  September,  was  received  yester- 
day by  mail,  and  contents  duly  noted.  Am  truly  sorry  to  hear  of  your  long 
find  severe  sickness,  and  so  poor  account  of  your  business  at  Alton.  I  hope, 
ere  this  reaches  you,  that  you  will  have  so  fur  recovered  as  to  be  enabled  to 
pittend  to  business,  as  you  were  wont  to  do. 

'*  In  relation  to  proposal  for  settlement  of  Leavitts*  claims,  you  know  fall 
Well  my  feelings  about  this  matter.  I  have  said  I  never  would,  from  principle, 
pay  a  farthing  towards  the  adjustment  of  their  unjust  demand.  As  for  interest, 
I  h&ve  none  in  the  case.  I  care  not  for  them,  or  any  one  else.  I  am  indepen- 
dent— no  family,  but  strong  friends,  thank  God — and  I  am  confident  that  I  could 
conduct  business  here  fur  years  with  that  unjust  execution  over  my  head,  with- 
out injury  to  my  credit  or  standing.  One  thing  I  am  certain  of,  they  could 
tiever  niuke  a  dujiiir  upon  it;  and  my  friends  here  would  support  me  in  my 
decision.  So  much  for  so  much ;  but  now  to  the  pointy  I  will  not  give  $1,000 
towards  this  settlement ;  but,  in  view  of  your  trouble  and  sickness,  and  upon 
(he  grounds  of  friendship,  groT?S'ing  out  of  ouj*  business  particularly,  I  will  give 
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yoa  $500  to  aid  you  in  the  liquidation  of  the  demand  ;  the  money  to  be  paid 
as  soon  as  the  settlement  is  completed  and  duly  erased  from  couit  documents 
and  records.  My  partner  is  now  in  St.  Louis.  £  have  written  to  him  to  return 
home  as  it  is  entirely  healthy.  No  yellow  fever  this  season  thus  far.  As  soon 
as  he  returns,  I  shall  pay  you  a  visit ;  and  then  I  will  be  prepared  to  check,  if 
you  desire." 

It  must  be  borne  in  mind  throughout  the  investigation  of  this  case  that,  the 
proposition  made  by  Frost  was  clearly  beneficial  to  Ryder,  Without  it,  Ryder 
had  no  recourse  at  all  against  Frost,  He  was  bound,  under  the  indemnity,  to 
pay  the  whole  debt,  without  any  contribution  whatever  from  Frost,  If  he  re- 
jected Frost^s  propositions,  the  whole  burden  was  on  his  own  shoulders. 
There  is  nothing  in  the  letter  of  Frost  intimating  his  desire  to  have  an  imme- 
diate answer,  and  making  it  a  requisite  to  being  held  to  his  offer.  On  the  con- 
trary, the  terms  of  the  letter  indicate  a  disposition  to  afford  Ryder  a  reasonable 
time  to  accomplish  the  desired  object,  and  imply  a  continuance  of  the  offer  for 
a  reasonable  time.  That  proposition  was  also  made  in  sqch  terms  as  evinced,in 
the  language  of  our  Code,  a  design  to  give  the  other  party  the  right  of  conclud- 
ing the  contract  by  his  assent.  In  such  a  case,  the  party  proposing  is  bound  by 
his  proposition,  if  the  assent  be  given  within  such  time  as  the  situation  of  the 
parties  and  the  nature  of  the  contract  shall  prove  that  it  was  the  intention  of 
the  proposer  to  allow.  Civil  Code,  1796.  See  also  art.  1798.  It  seems, 
therefore,  that  there  are  only  two  points  which  we  have  to  enquire  into.  Firsts 
was  there  an  assent  by  Ryder  to  Frosfs  proposition,  within  a  reasonable  time? 
Secondly i  was  it  indispensable  that  earlier  notice  ef  acceptance  should  have 
been  given  ? 

It  is  not  indispensable  that  the  consent  should  be  express.  Civil  Code,  art. 
1805.  It  may  be  implied.  An  implied  consent  may  be  manifested  by  actions, 
lb.  Here  Ryder  unequivocally  manifested  his  consent.  The  letter  of  Frost 
was  written  on  the  20th  September,  1845.  On  the  10th  November,  1845,  the 
negotiations,  which  had  been  in  progress  during  some  time  previous,  are  con- 
summated. The  object  which  Frost  desired,  and  for  the  accomplishment  of 
which  he  was  willing  to  pay  $500,  was  the  satisfaction  and  cancellation  of  the 
Leavitt  judgment;  and  this  was  promptly  done.  There  being,  therefore,  a 
proposition  and  an  assent,  the  obligation  was  complete.  There  was  an  aggre- 
gatio  mentium.  For  it  is  not  true  to  say,  at  least  in  all  cases,  that  there  must 
not  only  be  an  acceptance  of  tlie  proposition,  but  a  knowledge  of  the  acceptance 
by  the  proposer.  The  authority  of  the  Code  is  clear  to  this  point.  **  If  the 
party  making  the  oflfer  die  before  it  is  accepted,  or  he  to  whom  it  is  made  die 
before  he  has  given  his  assent,  the  representatives  of  neither  party  are  bound, 
nor  can  they  bind  the  survivor.  But,  if  the  contract  be  accepted  before  the 
death  of  the  party  offering  it,  although  he  had  no  notice  of  it,  the  obligation  is 
complete."  Suppose  A.,  living  at  the  time  in  the  city,  and  having  a  country 
Beat  at  a  distance,  writes  to  B.,  who  has  an  estate  near  his  country  seat,  that 
'*  the  large  tree,  at  such  a  point  on  your  farm,  obstructs  my  prospect.  Cut  it 
down,  and  I  will  pay  you  $50."  B.,  without  fui:ther  correspondence,  cuts  it 
down.  Will  any  one  say  that  there  was  nat  here  an  aggregatio  mentium — a 
complete  contract  ?  Clearly  there  was,  and  A.  would  be  compelled  to  pay  the 
money.  See  also  the  very  able  opinion  of  Marcy,  J.,  in  Mactier  y, Frith,  6  Wen- 
dell, 111. 

Next,  was  it  indispensable,  in  the  present  case,  that  Frost  should  have  had 
earlier  notice?     We  will  suppose  his  letter  was  received   on  the  1st  October, 
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Rtder  1845.  The  compromize  was  efiected  on  the  10th  November,  1845.  The  tn- 
Fewt.  swer  in  this  canse  would  seem  to  imply  in  its  terms  an  acknowledgment  that. 
Frost  knew  what  Ryder  had  done  before  the  institution  of  this  suit.  Bat  take 
it  that  the  suit  was  the  first  notice — that  is,  1st  Augnst,  1846.  Now  what  pos- 
sible injury  has  Frost  sustained  by  the  de4ay  ?  None  whatever.  There  ars 
many  cases  which  will  readily  suggest  themselves  to  the  mind,  where  prompt 
notice  of  the  acceptance  of  the  proposition  may  be  of  serious  importance  to 
the  proposer.  But,  even  in  such  cases,  the  notice  does  not  seem  essential  to 
the  aggregatio  menllum — the  completeness  of  the  obligation ;  but  rather  as 
pertaining  to  the  qt  est  ion  of  its  future  binding  force,  which  may  be  impaired, 
or  even  completely  discharged,  by  the  laches  of  the  acceptor.  It  will  be  ob- 
served also  in  the  present  case  that,  there  was  no  express  requisition  in  the 
letter  that  Ryder  should  accept  the  proposition,  or  notify  such  acceptance, 
within  a  given  time.     See  also  Civil  Code,  art.  1798. 

In  conclusion,  we  believe  the  view  we  have  taken  of  this  case  does  not  coo- 
flict  with  the  Code,  and  that  it  is  the  practical  one,  resting  on  the  reasonable 
expectations  and  intentions  of  the  parties. 

The  charge  of  fraud  against  Ryder  does  not  appear  to  us  to  be  sustained  by 
the  evidence,  nor  do  we  think  the  promise  contained  in  the  letter  void  for  want 
of  consideration. 

Judgment  reversed,  and  judgment  for  plaintiff  against  defendant,  for  9500, 
and  costs  in  both  courts. 


De  Armas  v.  De  Armas  et  al. 

The  nile  in  regard  to  other  prescriptloni,  that  an  interraption  datei  only  from  the  tine 
of  it«  being  bronght  home  to  the  partiei  affected  by  it,  appliei  to  qneationa  ariiing  on* 
der  Che  atat.  of  27  March,  1835,  allowing  married  women  to  retract,  within  forty  dayi 
from  its  promnlgation,  certain  reno^piations  of  their  legal  right*. 

Lawf  of  prescription,  and  thosa  limiting  the  time  within  which  actions  may  be  hnragfat,  ars 
retrospective  in  their  operation. 

APP£AL  from  the  Third  District  Court  of  New  Orleans,  Maurian,  J. 
The  facts  out  of  which  the  questions  of  law  in  this  case  arise,  are  stated 
in  the  opinions  infra, 

Budd  and  Redmond^  for  the  appellant.  Ilie  judgment  appealed  from  is  void 
for  want  of  a  statement  of  the  reasons  on  which  it  is  founded.  The  stat.  of 
27  March,  1835,  is  unconstitutional,  so  far  as  it  purports  to  be  retrospective. 
No  notification  is  required  by  that  act  of  the  intention  to  retract  a  renunciation 
of  legal  rights. 

Lockeltf  for  the  defendants.     The  opinion  of  the  court  was  pronounced  by 

RosT,  J.  The  sole  question  in  this  case  is,  whether  the  plaintiff  retracted  a 
renunciation  of  her  legal  rights,  made  by  her  in  a  sale  of  immovable  property 
effected  by  her  husband,  within  forty  days  of  the  promulgation  of  the  act  of 
the  27th  of  March,  1835,  establishing  that  limitation  for  all  such  renunciatioos. 
The  act  was  promulgated  on  the  10th  of  April,  1835,  and  became  obligatory  oo 
the  11th.  Bullard  6c  C.'s  Dig.  p.  541.  The  citation,  and  copy  of  the  peti- 
tion containing  the  retraction,  were  served  on  the  defendants,  on  the  21st  May 
following.    The  forty  days  elapsed  on  the  20th,  and  the  limitation  attaches. 
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We  concur  with  the  former  court  that,  in  this,  as  in  other  prescriptions,  the 
interruption  talces  date  only  from  the  time  it  is  brought  home  to  the  parties 
affected  by  it.  Landry  v.  Segond,  15  La.  156.  Laws  of  prescription,  and  those 
limiting  the  time  within  which  actions  may  be  brought,  are  retrospective  in  their 
operation.     Third  Municipality  v.  Ursuline  Nuns,  2  An.  611. 

The  judgment  purports  to  be  rendered  against  the  plaintiff  on  the  ground  of 
prescription.     It  cannot  be  considered  as  destitute  of  reasons. 

Judgment  affirmed. 
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Same  Case — On  a  Re-hearing. 

In  calcnlafciDg  "  the  forty  days  following  the  promalgatlon  of  the  statute  of  27  March,  1835," 
restricting  to  that  period  the  right  of  married  women  to  retract  the  renanciations  of  any  le- 
gal rights  made  by  them  ii^the  sale  of  immovables,  the  day  on  which  the  act  was  promulgated, 
or  that  on  which  the  term  commenced — the  day  a  quo,  must  be  excluded ;  the  day  ad  quern, 
or  that  on  which  the  term  expired, being  included.  Thas  in  computing  the  forty  days  under 
that  act,  which  was  published  in  the  official  gazette  on  the  10th  April,  and  was  promulga- 
ted at  the  seat  of  government,  the  day  after  (Stat.  24  March,  1827,  s.  1),  the  period  must 
commence  with  the  12th  of  April ;  and  a  notice  of  retraction  by  a  married  woman  served  on 
the  2l8t  May,  is  in  time. 

Budd  and  Redmond,  for  a  re-hearing,  urged  that  the  statute  approved  March 
27,  1835,  published  the  10th  of  April  following,  was  not  promulgated  till  the  11th 
of  that  month.  The  statute  restricts  the  right  of  retraction  to  the  **  forty  days 
which  will  follow  its  promulgation."  The  promulgation  having  occurred  on  the 
11th  of  April,  the  plaintiff  *8  citation  and  petition,  served  on  the  21st  day  of 
May,  1835,  were  in  time,  that  day  being  the  fortieth  which  followed  after  the 
promulgation.  The  Ist  section  of  the  act  of  March  24,  1827,  Bd.  6c  C.^s 
D.  p.  541,  declares  that,  **all  the  laws  enacted  by  the  legislature  of  this  State, 
shall  be  considered  promulgated  at  the  place  where  the  seat  of  government  is 
located,  the  day  after  the  publication  of  such  laws  in  the  gazette  authorized  to 
publish  the  laws  of  this  State,  and  in  all  other  parts  of  this  State  thiity  days 
after  the  publication  in  said  gazette." 

R.  Hunt  and  Lockett,  contrft.  It  is  admitted  that  the  act  of  27  March,  1835, 
Was  published  in  the  official  gazette  on  the  10th  day  of  April,  1835.  It  follows 
that,  the  act  must  be  considered  promulgated  on  the  llth  day  of  April,  1835. 
If  on  the  llth  of  April,  the  day  after  its  publication,  it  was  considered 
promulgated,  there  can  be  no  doubt  that  the  law  was  in  force  on  that  day. 

According  to  the  engiish  law,  and  the  law  of  the  several  States  of  the  Union, 
it  is  now  the  settled  rule  that,  a  statute,  when  duly  made,  takes  effect  from  its 
date,  when  no  time  is  fixed.  Louisiana  has  adopted  the  more  just  and  reasona- 
ble rule  that,  the  statutes  shaU  not  take  effect  until  they  are  duly  promulgated ; 
but  when  once  promulgated,  they  must  be  immediately  executed.  The  Civil 
Code,  art.  5,  provides  :  *'  The  laws  shall  be  executed  through  every  part  of 
this  State,  from  the  moment  they  shall  be  promulgated  in  the  manner  pre- 
scribed  " — du  moment  ou  la  promulgation  en  aura  6t6  faite.  It  seems  plain 
then  that,  the  act  of  27  March,  1835,  which,  on  the  llth  day  of  April,  1835, 
was  considered  promulgated,  was  in  force  on  that  day.  A  violation,  on  the  llth 
of  April,  of  a  penal  law,  published  on  the  10th  of  April,  in  the  official  gazette, 
at  the  seat  of  government,  would  clearly  be  punishable  under  that  law ;  for 
every  law  must  be  executed  from  the  moment  of  its  promulgation.  The  mo- 
ment means  the  very  instant ;  it  is  the  most  minute  and  indivisible  portion  of 
time. 

The  law  recognizes  no  fraction  of  a  day.  A  man  bora  on  the  let  day  of 
January,  is  of  age  to  do  any  legal  act  on  the  morning  of  the  Isst  day  of  Decem- 
ber; i.  e.  the  day  preceding  the  twenty-first  anniversary  of  his  birth.  1  BI. 
Com.  463.  Salk.  44,  625.  Bacon's  Abr.  Title  **  Infancy  and  Age."  Ld. 
Raymond,  281,  480.     Where  a  time  is  appointed  for  doing  an   act,  it  must  be 
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done  at  tbat  time.  If  a  raan  bind  himself  to  do  a  particular  thing,  if  reqaested, 
he  is  not  compelled  to  do  it  anless  the  request  be  made  at  the  appoiDted  time. 
So,  in  Fitzhugh  v.  Dennison^  where  it  was  stipulated  that,  at  the  end  of  seven 
years,  the  defendant,  if  requested,  should  cause  /.  2>.  to  be  made  free  of  the 
company  of  Joiners  in  London,  the  Chief-Justice  said  :  **  The  end  of  sefen 
years  is  the  last  day  of  the  seven  years,  for  there  is  no  fraction  of  a  day,  and 
after  12  o'clock  at  night  is  after  the  seven  years,  for  the  day  is  not  the  end  of 
the  seven  years,  but  post  erpirationem.  For  the  beginning  and  end  of  a  thiog 
are  parts  of  a  thing.  So,  if  a  man  were  born  on  the  1st  February,  and  lived  to 
the  3lBt  January,  twenty-one  years  after,  and  makes  his  will  on  that  day,  and 
afterwards  dies,  the  will  is  good  and  the  devisor  of  age.''  2  Lord  Raymond,  109G. 

There  being  then  no  fraction  of  a  day  in  law,  and  the  statute  of  27th  March, 
1835,  having  been  promulgated  and  put  in  force  and  effect  on  the  11th  day  of 
April,  1835,  that  day  muptbe  included  in  the  computation  of  the  forty  days  fol- 
lowing the  promulgation  of  the  act.  And  if  the  11th  day  of  April,  1835,  oa 
which  the  law  went  into  effect,  be  so  included,  the  forty  days  contemplated  by  the 
statute,  ended  on  the  20th  day  of  May,  1835,  at  12  o'clock  at  night.  The  21st 
day  of  May  was  not  the  end  of  the  forty  days,  but  post  cxpirationem  ;  for  the 
beginning  and  end  of  the  forty  days,  are  part  of  the  forty  days. 

The  petition  and  citation  in  this  case  were  served  on  21st  May,  1835.  The 
notice  was,  therefore,  given  after  the  expiration  of  the  term  prescribed  by  luw. 

In  Landry  v.  Segond,  15  La.  157,  it  was  held  that  a  wife  cannot,  under  the 
net  of  1835,  retract  her  renunciation  without  notifying  the  party  in  whose  favor 
the  original  act  of  renunciation  was  made.  That,  whenever  apparent  rights 
exist,  and  particularly  such  rights  as  may  become  valid  and  executory  after  the 
lapse  of  time,  they  cannot  be  destroyed  by  the  act  ot  one  of  the  parties,  without 
giving  notice  to  the  other  party  of  the  fact  tending  to  destroy  those  rights ;  that, 
if  this  was  not  the  case,  a  creditor  might  transfer  his  rights  in  good  faith  to 
others,  and  the  law  might  be  made  a  source  of  litigation.  The  court,  at  the 
same  time,  intimate  that  nothing,  in  the  law  of  1835,  seems  to  require  that  the 
notice  should  be  given  by  a  suit.  Indeed,  it  may  well  be  doubted  whether  the 
plaintiff  would  have  pursued  a  proper  course,  even  if  she  had  instituted  her 
suit  within  the  forty  days  prescribed  by  the  statute.  The  property  involved  in 
the  present  case,  is  situated  in  Iberville ;  the  suit  is  instituted  against  the  de- 
fendants in  New  Orleans.  Now,  suppose  the  defendants  had  sold  this  property 
after  the  21st  April,  1835,  to  third  persons,  who  had  the  title  thereto  carefully 
examined,  and,  finding  no  trace  of  any  retraction  of  the  renunciatioo  in  the 
office  of  the  notary,  where  the  renunciation  was  made,  and  no  notice  in  relation 
to  it  in  any  other  public  office  connected  with  real  estate,  had,  bond  fide,  paid  a 
full  price  for  the  property,  without  any  knowledge  of  the  pendency  of  this  suit; 
would  not  this  suit,  if  considered  due  notice,  and  a  retraction  of  plaintiff  *b  renun- 
ciation, operate  as  a  fraud  on  such  innocent  third  persons,  and  give  rise  to  that 
very  litigation  and  insecurity  of  title,  which  the  law  of  1835  intended  to  guard 
against  ? 

The  opinion  of  a  majority  of  the  court  was  pronounced  by 

Slidell,  J.     In  my  opinion  the  seiTice  of  citation  tvas  in  time. 

**  The  time  required  for  prescription  is  reckoned  by  days,  and  not  by  hours; 
it  is  only  acquired  after  the  last  day  allowed  by  law  has  elapsed."    C.  C.  3430' 

Thus,  the  day  ad  quern  is  included  ;  but  as  the  article  is  silent  as  regards  the 
day  a  quo,  we  must  look  to  jurisprudence  for  an  answer  whether  it  is  to  be  ia- 
cluded  or  excluded.  Whatever  difficulty  may  have  existed  on  this  subject  in  the 
roman  jurisprudence,  it  seems  well  settled  in  France,  that  the  day  a  quo  is  not 
included.  Troplong,  Pros.  v.  2,  no.  812,  gives  the  following  illustration :  '*  Ainsi 
done,  supposons  qu^une  obligation  ait  ete  consentie  le  31  mars  1804 :  la  pre- 
scription prenant  son  point  de  depart  le  1  avril,  sera  acquise  le  31  roars  1834  i. 
minuit,  et  le  lendemain  ler  avril,  aucune  interruption  ne  sera  pas  admissible.*' 
Rogron  commenting  on  articles  2260  and  2261  of  Napol6on  Code,  which  corres- 
pond to  the  article  of  our  Code  above  cited,  gives  the  following  illustration  : 
"■  Ainsi  j'ai  nchete  le  1  er  novembre  1824,  ^  midi,  un  fonds  d'une  personne  qui  n*en 
est  pas  proprietaire  ;  je  ne  Taurni  present  par  dix  ans  que  le  ler  novembre  1834,  a 
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minuit  Eo  d*&atres  termesle  jour  a  qao^  c'est-k-dire  celui  ott  le  terme  com* 
mence,  n'est  pas  compris,  mais  le  jour  ad  quern,  c'est-^-dire  celai  ou  le  terme 
expire  y  est compris.  Dall.  Ad.  1836, 11.  164.  See  also  TroploDg,  Hypotbdques, 
vol.  1,  §  293,  where  he  commeDts  upon  article  2109  of  the  Napoleon  Code, 
requiring  the  co-heir,  in  case  of  partition,  to  inscribe  his  petition  in  sixty  days, 
'*  k  dater  de  Tacte  de  partage." 

Besides,  the  language  of  this  statute  is  peculiar :  **  Shall  have  the  right  of 
retracting  the  said  renunciations  during  only  the  forty  days  which  w'lU  follow  the 
promulgation  of  the  present  act*'  — **dans  les  quarante  jours  qui  suiveront  la 
promulgation."  The  day  of  promulgation  cannot  be  said  to  follow  itself,  and 
the  natural  construction  of  the  words,  independent  of  the  general  jurisprudence 
as  to  prescription,  seems  to  me  to  require  the  exclusion  of  the  day  of  pro- 
mulgation. 

I  think  this  view  is  also  strongly  justified  by  the  analogy  of  our  positive  legis- 
lation in  matters  of  contract.  The  Code,  in  article  2053,  declares  that :  *^  When 
the  contract  is  to  do  the  act  in  a  certain  number  of  days,  or  in  a  certain  number 
of  days  after  the  date  of  the  contract,  the  day  of  the  contract  is  not  included 
in  the  number  of  days  to  be  counted,  and  the  obligor  has  until  sun-set  of  the 
last  day  of  the  number  mentioned,  for  the  performance  of  his  contract.'* 

I  am,  therefore,  of  opinion  that,  the  plea  of  prescription  should  be  overruled. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  reversed, 
that  the  plea  of  prescription  be  overruled,  and  that  this  cause  be  remanded,  with 
leave  to  defendants  to  answer  in  the  cause,  and  for  further  proceedings  according 
to  law ;  the  defendants  paying  the  costs  of  this  appeal. 

EusTis,  C.  J.  and  King,  J.,  concurred  in  the  foregoing  opinion. 

Host,  J.,  dissenting.  It  is  true,  as  stated  by  the  plaintiff's  counsel,  that  the 
act  of  the  25th  March,  1835,  was  not  promulgated  on  the  10th  April,  next  fol« 
lowing.     It  was  only  published  on  that  day  in  the  official  paper. 

The  1st  section  of  the  act  approved  on  the  24th  March,  1827,  provides  that 
all  laws  enacted  by  the  legislature  of  this  State  shall  be  considered  promulgated 
at  the  place  where  the  seat  of  government  is  located,  the  day  after  the  publica- 
tion of  such  laws  in  the  gazette  authorized  to  publish  the  laws  of  the  State. 
As  soon  as  the  10th  day  of  April  expired,  the  act  under  consideration  was  pro- 
mulgated and  in  force,  and  had  it  been  a  penal  statute,  any  offence  against  it 
after  that  instant  of  time  would  have  been  punishble  under  it.  The  act  was  in 
force  on  the  11th  of  April,  and  that  day  must  be  included  in  the  computation 
of  the  forty  days  followmg  the  promulgation. 

The  argument  of  counsel  assumes  that  married  women  have  the  right  of  re- 
tracting their  renunciations  during  the  forty  days  which  will  follow  the  day  of 
the  promulgation  of  the  act.  But  the  statute  says  that,  the  forty  days  shall  run 
from  its  promulgation,  and  we  have  shown  that  it  was  promulgated  at  the  in- 
stant that  the  11th  of  April  commenced. 

It  is  therefore  my  opinion,  that  the  judgment  heretofore  rendered  in  this 
case,  should  remain  undisturbed.       . 
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West  t;.  His  Creditors. 

Where  the  demaod  in  one  case  is  made  by  a  party  in  his  own  right,  and  in  another  as  execa* 

tor,  the  demand  not  being  between  the  same  parties  in  the  same  capacity,  a  jadgment  in 

the  first  case  cannot  have  the  force  of  res  judicata  iu  the  second. 
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The  ezoeption  rei  judicata  ii  ttrietijwru ;  uid  if  tbere  ihonld  be  any  doubt  u  to  the  identity 
of  the  things  claimed,  or  of  the  penona  claiming  them,  it  cannot  be  maintained. 

In  an  opposition  by  one  who  had  been  a  surety  on  a  CQStom'honse  bond,  to  a  tableaa  of  dis- 
tribution presented  by  the  syndics  of  the  principal  tbe  opponent  may  show  by  whom  a 
judgment  rendered  on  the  bond  had  been  paid,  notwithstanding  a  statement  in  the  marshal's 
retom  that  it  had  been  paid  by  a  different  person.  Per  Curiam:  The  itatement  by  the 
marshal  formed  no  part  of  the  retom  required  by  law ;  and,  if  it  had  ibrmed  a  part,  coold 
not  take  away  the  rightto  proye  that  the  opponent  had  refunded  the  amount,  or  a  part  of  it. 

A  surety  on  a  custom-house  bond,  who  paid  its  amount  to  the  United  States  while  the  Code  of 
1808  was  in  force,  became  thereby  subrogated  to  the  rights  of  the  United  States,  against  the 
principal,  to  priority  of  payment  and'  interest  out  of  the  property  of  the  principaL  B.  3, 
tit.  3.  art  151. 

Under  the  Code  of  1808,  b.3, 1 3,  ait.  151,  subrogation  took  place  of  right  for  the  benefit  of 
one  who,  being  himself  a  creditor,  paid  anodier  creditor  whose  claim  was  preferable  to 
his  own. 

Prescription  against  the  creditors  of  an  insolvent  is  suspended  by  a  esssto  bomorum.  The 
proper^  ceded  by  the  insolvent  is  the  common  pledge  of  his  creditors ;  and  that  pledge 
continues  as  long  as  there  are  assets  to  be  divided. 

APPEAL,  from  the  Fifth  District  Goart  of  New  OrleaoB,  Buchanan,  J. 
H.  D.  Ogden,  for  the  appellaDt.  The  plea  of  res  judicata  cannot  be 
supported.  The  demand  now  made  is  not  in  the  same  capacity  as  that  made  in 
the  former  case.  2  Del^ocourt,  note  4  to  p.  197.  Potnier,  Oblig.  no.  198. 
5  Toullier,  no.  548,  492.  6  Mart,  N.  S.  252.  I  Ann.  31.  Rogron,  on  Code 
Coram,  art.  513.  CUmtierr,  Lecomte,  13  Mart.  481.  A  sheriff's  or  marshal's 
return  may  be  contradicted.  13  La.  342.  1  NewHamp.  Rep.  68.  4  Rand. 
189.  RockeUey.  Cox,  5  La.  287.  Singleton  y.  Smilht  A  La.  433.  Comyn's 
Dig.  vol.  7,  p.  2859  verbo  Return.     8  La.  423. 

The  United  States  were  entitled  to  priority  of  payment  and  interest'  at  the 
rate  of  six  per  cent  per  annum.  U«  Laws,  pp.  147, 242,  and  630.  d^Peters, 
183.     6  Peters,  29.    9  La.  268. 

VTest  was  indebted  to  Duplessis  before  the  payment  of  the  latter,  and  DupleS" 
m  being  at  the  time  a'  creditor,  and  paying  anodier  creditor,  whose  claim  was 
preferable  to  his,  was  subrogated  of  right.  C.  C.  2157.  C.  N.  1250.  Rogron, 
C.  C.  £xpliqu6,  note  to  art.  1251.     Tout.  vol.  4,  no.  140. 

G.  B.  Duncan,  for  the  syndic,  contri,  contended  that  the  matter  io  contest 
ynares  judicata,  citing  Hunstock  t.  His  Creditors,  11  La.  571. 

The  judgment  of  the  court  was  pronounced  by 

Ro»T,  J.*  In- the  case  of  West  ▼.  His  Creditors,  1  Annual  R.  365,  we  refused 
to  allow  Francois  Duplessis,  Jr.,  a  claim*  of  92368,  alleged  to  have  been 
paid  by  him  to  Ute  United  States  for  a  custom-house  bond  of  the  insolvent, 
on  which  he  was  one  of  the  sureties.  The  claim  was  rejected  on  the  ground 
that  the  evidence  adduced  in  support  of  it,  if  admissible,  went  to  show  that  the 
payment  had  been  made  by  the  father  of  the  claimant.  The  funds  then  in  the 
hands  of  the  syndic  were  ordered  to  be  distributed  according  to  the  tableau  an* 
nexed  to  the  decree.  Other  assets  of  the  insolvent  having  since  been  received, 
the  syndic  filed  a  tableau  of  distribution  in  conformity  with  that  decree.  Fran- 
fois  Duplessis,  Jr.,  in  his  capacity  of  testamentary  executor  of  his  father, 
opposed  the  homologation  of  the  tableau,  claiming  to  be  paid  by  priority  to  the 
other  creditors,  the  aforesaid  sum,  with  interest  at  six  per  cent  per  annum  since 
it  was  paid  by  his  iisaher.  The  attorney  of  absent  creditors  filed  a  plea  of  rts 
judicata,  and  the  syndic  otherwise  opposed  the  claim,  and  has  pleaded  prescrip- 
tion in  this  court.  The  opposition  was  dismissedv  and  the  executor  has 
appealed. 

The  plea  of  res  judicata  cannot  be  sustained.    The  demand  in  this  and  the 


*  EiTsna,  C.  J.  did  not  sit  on  the  trial  of  this  case,  being  intereeted.    The  opimen  read 
by  RoeT,,J.>  was  pronounced  on  the  22  of  November,  1847, 
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former  case  is  net 'between  the  eame  parties,  in  the  same  capacity.  In  the  first  Wnr 
case,  the  oppostng  creditor  claimed  in  his  own  right ;  he  now  claims  in  right  of  Crkditois. 
his  father,  whose  legal  representative  he  is.  The  exception  of  the  thing 
adjudged  is  stricii  jurist  and  if  there  should  be  doubt. as  to  the  identity  of  the 
things  claimed,  or  of  the  persons  claiming  them,  it  cannot  be  maintained.  5  Ton* 
inier,  no.  492.  CUmtier'v,  LeeonUe^  3  Mart.  481.  In  these  cases,  there  is  no 
doubt  that  the  parly  claiming  is  not  the  same. 

On  the  merits,  we  are  of  the  opinion  that  eyidence  was  admissible  to  show 
by  whom  this  judgment  rendered  on  the  custom-house  bonds  had  really  been 
paid,  notwithstanding  the  declaration  in  the  marshaFs  return  that  it  was  satisfied 
by  Abner  L.  Duncan,  This  declaration  was  no  part  of  the  return  required  by 
law ;  and,  if  it  had  been,  the  opponent  had  the  right  to  prove  that  his  testfitor 
subsequently  refunded  one-half  of  the  amount.  The  evidence  satisfactorily 
establishes  that  fact.  The  United  States  were  entitled  to  priority  over  ordinary 
creditors,  and  to  interestat  the  rate  of  six  per  cent  per  annum.  Duncan^  being 
one  of  the  parties  to  the  bond,  became  subrogated  to  the  rights  of  the  United 
States  against  }Ve$U  when  he  paid  the  judgment.  Code  of  1808,  p.  290, 
article  151. 

Francois  Duplewis,  Jr.  subsequently  refunded  to  Duncan  the  sum  now 
claimed,  and  his  right  to  priority  depends  upon  the  relations  existing  at  the  time 
between  him  and  Westf  as  creditor  and  debtor. 

On  the  16th  of  May,  1818,  West  acknowledged  himself  indebted  to'hiii^  in 
the  sum  of  S5400,  and  gave  him  a  mortgage  to  secure  that  amount.  That  debt 
matured  on  the  16th  May,  1819.  On  the  Ist  February  of  that  year,  West  had 
applied  for  a  respite,  which  was  subsequently  changed  into  a  cessio  honorunu 
On  the  Ist  June  following,  Duplessis^  proceeding  under  a  subrogation  from  a 
creditor  who  held  the  first  mortgage  on  the  property  mortgaged  to  him,  caused 
that  property  to  be  sold,  and  out  of  the  proceeds  of  the  sale  satisfied  this  mort- 
gage,  and  received  8966  25  on  his  own,  thus  remaining  an  ordinary  creditor  of 
West  to  the  amount  of  $4433  75,  for  "which  sum  he  was  placed  on  the  former 
tableau  of  distribution.  On  the  5th  November,  1819,  when  he  paid  Abner  £>. 
2>tifu;anthe  sum  claimed,  he  was  an  ordinary  creditor  of  West,  and  Duncak's 
claim,  being  entitled  to  priority,  was  preferable  to  his.  Under  the  laws  then 
in  force,  subrogation  took  place  of  right  for  the  benefit  of  those  who,  being  them- 
selves creditors,  paid  another  creditor  whose  claim  was  preferable  to  theirs. 
Code  of  1808,  p. '290,  article  151. 

This  claim  is  not  barred  by  prescription.  The  assets  left  by  an  insolvent  are 
the  common  pledge  of  his  creditors.  That  pledge  continues  as  long  as  there 
are  assets  to  be  divided. 

We  are  of  opinion  that  the  opposition  should  have  been  sustained. 

It  is,  therefore,  ordered  that,  the  judgment  appealed  from  be  reversed,  and 
that  the  succession  of  Francois  Duplessis,  5r.,  recover  from  the  syndic  of  the 
insolvent,  John  K.  WesU  the  sum  of  $2368  40,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  from  the  5th  of  November,  1819,  till  paid,  to  be  paid  by 
priority,  and  in  due  course  of  administration.  It  is  further  ordered  that,  the 
tableau  filed  be  amended  so  as  to  conform  with  this  decree,  and  that  the  costs  in 
Jioth  courts  be  paid  out  of  the  assets  in  the  hands  of  the  syndic. 


632 


West 
r. 

CiiipiTOKS. 


SUPREME  COURT  OF  LOUISIANA, 


Same  Case — On  a  Re-hearino. 

Where  there  is  doubt  upon  a  qaeation  of  ret  jndicata,  the  party  against  whom  the  plea  ia  set 
np  should  have  the  benefit  of  that  doubt. 

A  judgment  homologating  a  tableau  of  distribution  presented  by  the  syndic  of  an  insolvent, 
and  declaring  that  it  shall  stand  "  as  the  f»al  tableau  of  distribution  of  the  funds  in  the 
hands  of  the  syndic,"  on  which  a  creditor,  who  opposed  the  homologation,  was  placed  as  sa 
ordinary  creditor,  cannot  be  pleaded  as  res  Judicata  to  an  opposition  by  the  same  creditor, 
to  a  second  tableaQ,  for  the  distribution  of  other  funds,  on  which  be  claimed  to  be  placed  as 
a  privileged  creditor  fur  the  same  debt  The  homologation  has  the  force  of  res  Judicata 
only  as  to  the  funds  proposed  to  be  distributed  by  the  first  tableau. 

Homer,  for  the  absent  creditors,  prayed  for  a  re-hearing,  contending  that  a 
judgment  of  homologation,  so  far  as  it  settles  the  rank  and  privilege  of  the  cred- 
itors is  final,  and  must  have  the  authority  of  the  thing  adjudged,  citing  14  La. 
042,  and  the  cases  there  quoted.     H.  X>.  Ogden^  argued  on  the  same  side. 

The  judgment  of  the  court  on  the  re-hearing  was  pronounced  by 

Slidell,  J.  We  adhere  to  the  decree  rendered  by  us  at  the  last  Novem- 
ber terra.  On  the  former  tableau  a  sum  of  $18,681  47,  a  collection  upon  the 
mexican  claim,  was  distributed.  Since  that  tableau,  a  further  amount  has 
come  from  the  same  claim  into  the  syndics  hands,  the  distribution  of  which  is 
the  subject  of  the  present  tableau.  Where  there  is  doubt  upon  a  question  of 
res  judicata,  the  party  against  whom  the  plea  is  set  up  should  have  the  bene- 
fit of  that  doubt.  In  Lang  v.  His  Creditors,  an  examination  of  the  record  will 
show  that  the  proceeds  of  moveables  upon  which  the  creditor  claimed  his  privi- 
lege on  the  second  tableau,  were  in  the  syndic's  hands  and  expressly  figured 
upon  the  first  tableau*  It  is  conceded  that  the  appellant  is  estopped  as  to  the 
monies  in  the  syndic*s  hands,  distributed  by  the  first  tableau ;  but  we  cannot  con- 
sider him  as  barred  by  the  former  decree  as  to  those  new  monies  now  proposed 
to  be  distributed*  If  we  look  to  the  bankrupt  law  of  the  United  States  and  of 
England,  we  find  a  creditor  protected  not  only  to  that  extent,  but  even  beyond 
it.  This  is  a  strong  argument  to  support  the  equity  of  the  appellants^  preten- 
sions. We  are  not  aware  that  any  express  provision  of  our  insolvent  laws  shut 
out  this  equity.  It  is  also  to  be  observed  that  the  decree  of  this  court,  (1  An. 
365,)  uses  limited  expressions ;  "  It  is  ordered  that  the  tableau  annexed  to  this 
decree  and  made  in  conformity  with  the  principles  of  this  decision,  stand  as 
the  final  tableau  of  distribution  of  tke  funds  in  the  hands  of  Uie  syndic,^*  ice. 
The  amended  tableau  made  by  this  court  distributed  the  amount  of  ^18,681  47, 
treating  that  as  the  fund* 

It  is  therefore  ordered  that  the  decree  rendered  in  this  cause  by  this  court  on 
the  29d  Novemberi  ^847,  supra,  p.  530,  remain  undisturbed. 

EusTis,  C.  J.  I  did  not  sit  in  this  case,  having  a  small  pecuniary  interest  de- 
pending on  the  result.  A  re-hearing  has  been  granted,  and  the  case  has  been 
re-argued  in  writing.  Rost,  J.  concurred  with  my  brethren  in  thinking  that  the 
decision  ought  to  stand.  He  being  absent^  I  represent  bis  opinion,  and  concur  in 
that  of  the  other  judges,  under  the  reservation  of  my  own.  I  adopt  this 
clause  because  the  parties  have  a  right  to  have  the  case  terminated,  which  has 
been  for  a  long  time  litigated,  and  the  subject  has  been  thoroughly  investigated 
and  discussed,  and  it  is  not  probable  that  any  advantage  would  be  attained  by 

further  d©l«y- 
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Ross  V,  Ross  et  al.  1 47  low 

Tbe  incapacities  created  by  arts.  1139, 1784,  of  the  Civil  Code,  endare  as  long  as  the  relations 
between  the  parties  fcota  which  they  result,  bat  no  longer.  If  the  contract  by  which  a 
curator,  administrator,  &c.  Acquires  the  property  previonsly  committed  to  bis  charge  neces* 
sarily  terminates  the  previously  existing  relation  between  him  and  his  vendor,  it  may  be 
voidable  on  other  groands,  bnt  it  does  not  come  within  the  prohibition  of  arts.  1139,  1784. 
Thus  the  sale  by  an  heir  to  the  execator  of  bis  hereditary  rights,  necessarily  implies  a 
deliberate  intention  that  the  relation  should  cease,  so  far  as  his  rights  are  concerned. 

Inadequacy  of  price  is  either  lesion  or  evidence  of  fraud.  If  lesion,  the  action  to  aoDul  is 
barred  by  four  years.  If  taken  as  evidence  of  fraud,  tbe  action  is  limited  to  ten  years  from 
the  discovery  of  the  fraud ;  and,  in  the  absence  of  other  evidence,  the  period  of  prescrip, 
tion  must  commence  from  the  date  of  the  sale. . 

Tbe  nullity  established  by  art  1784  of  tbe  Civil  Code  is  relative  only,  and  introduced  exclu- 
sively in  the  interest  of  the  owners  of  the  property,  of  which  that  article  forbids  the  sale* 

One  who  has  tbe  right  to  attack  an  onerous  contract  which  the  law  declares  null  for 
bis  private  benefit,  makes  it  valid  and  obligatory  on  him  by  his  ratification,  express  or  im- 
plied, or,  in  default  of  ratification,  by  his  voluntary  execution  subsequeatly  to  the  period 
at  which  the  allegation  could  have  been  validly  confirmed  or  ratified.  This  rule  admits  of 
no  exception  Every  nullity  which  may  be  thus  ratified  is  prescribed  by  ten  years  under 
art  2218  of  the  Civil  Code.  The  only  class  of  nullities  to  which  this  presoription  is  inap. 
plicable,  are  those  resting  on  motives  of  public  order  or  utility,  or  taking  their  source  in  the 
respect  due  to  morals ;  and,  even  in  such  cases,  if  this  contract  ceases  to  be  illicit,  itii 
from  that  time  susceptible  of  ratification,  and  the  prescription  of  ten  years  applies  to  it 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.    The 
facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

T.  H.  LeiviSf  for  the  plaintifif.  1.  The  sales  in  1835  and  1839,  were  made 
by  persons  of  full  age,  fairly,  with  full  knowledge  of  all  the  facts,  and  for  the 
purpose  of  realizing,  by  the  vendors,  their  shares  of  property  held  in  common 
with  their  brothers;  and  amount,  as  to  them,  to  a  partition  of  their  interests 
and  shares  in  the  property  of  the  estate  of  William  Ross,  deceased,  which 
partition  they  had  a  perfect  right  to  make  in  any  manner  they  chose  to  adopt. 
C.  C.  arts.  1245.  2420,  2424.  2.  In  the  sale  of  Robert  Ross*  share,  there  is 
DO  ground  for  a  plea  of  lesion  ;  and  in  that  of  John  Ross,  if  lesion  ever  existed, 
the  right  to  complain  of  it  is  prescribed  by  four,  five,  and  ten  years.  C.  C, 
1870,  3507,  3442.  3.  If  the  fact  of  James  Ross  having  been  executor  of  the 
deceased,  ever  formed  a  ground  for  setting  aside  these  sales,  the  right  to  set  up 
that  cause  of  nullity  is  prescribed  by  two  years,  by  the  act  of  20th  March, 
1840.  Session  Acts,  p.  123,  §  1,  2,  3,  4.  See  also  Acts  of  1814,  p.  30,  §  1,  2. 
4.  A  sale  made  by  one  heir  to  his  co-heir  of  his  share  in  a  succession,  is  not 
subject  to  rescision  on  account  of  lesion,  unless  fraud  be  alleged  and  proved, 
which  is  not  done  here.  C.  C.  1442,  1443,  1444.  5.  Defendant's  counsel 
relies  on  the  case  of  Michoud  et  al,  v.  Girod  et  al.,  4  Howard,  503.  I  distin* 
guish  that  case  from  this,  in  several  particulars.  1st.  That  decision  is  merely 
based  on  the  ground  that  there  was  actual  fraud  and  concealment  practised  by 
the  executor  on  his  co-heirs,  who  reside  in  Europe  and  he  in  this  country.  In 
our  case  there  is  no  pretence  of  actual  fraud  or  concealment ;  and  all  the  parties 
lived  together  and  knew  all  the  facts  equally  well.  2d.  The  prescription  pro- 
vided by  the  act  of  1840,  was  not  pleaded,  nor  decided  upon  by  the  court,  in 
that  ca^ie.  3d.  That  case  was  decided  upon  the  principles  of  limitation,  acted 
on  by  courts  of  Chancery  in  England,  and  in  those  States  of  the  Union  where 
the  common  law  prevails;  and  those  principles,  being  very  different  from  our 
prescription  laws,  our  courts,  in  cases  over  which  the  United  States  Supreme 
Court  has  no  jurisdiction,  are  not,  and  ought  not  to  be,  bound  by  them  ;  but 
should  decide  upon  our  own  laws.  4th.  In  that  case  the  executor  was,  in  fact, 
though  not  in  form,  both  vendor  and  vendee — our  case  is  veiy  differeut. 
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Koss  Bonford,  for  the  appellants.     Articles  1139,  1784  of  the  Ciril  Code  formtUf 

^'  prohibit  a  peraoD  adiniDisteriog  a  succession,  from  purchasing  any  portion  of  the 

^^  estate  committed  to  his  charge.  The  parties,  it  is  answered,  were  of  fall  age ; 
they  were  legally  capable  of  contracting  with  each  other;  as  heirs  they  might 
have  taken  the  estate  out  of  the  court  of  Probates,  or  have  partitioned  it  extra- 
judicially ;  and,  being  competent  to  do  this,  each  of  Che  heirs  was  competent  to 
sell  to  his  co-heir.  The  incapacity  of  an  administrator  under  article  1784,  re- 
sults from  the  sublet  matter  of  his  contract ;  not,  as  the  above  poaitiMi  as- 
Bumes,  from  the  persons  of  the  contracting  parties.  As  to  all  other  matters, 
the  parties  may  be  perfectly  competent  to  contract  with  each  other  to  any 
extent,  the  incapacity  being  determined  not  from  any  ability  or  disability  of  the 
parties,  but  entirely  and  exclusively  from  the  consideration  of  the  thing  or 
property  which  is  the  object  of  their  contract. 

Not  less  unsound  is  the  idea  that,  as  the  estate  might  have  been  taken  out  of 
the  Probate  Court,  therefore  the  sale  is  valid.  Had  the  relation  of  the  execu- 
tor to  the  estate  been  closed  by  a  final  settlement  of  his  accounts,  and  the  suc- 
cession delivered  over  to  the  heirs,  it  is  true  they,  or  any  of  them,  might  have 
sold  their  property  to  him,  as  well  as  to  any  other  person.  But  this  relation  of 
the  plaintiff  to  the  estate  was  existing  at  the  time  of  the  sale  as  it  exists  now, 
and  so  long  as  that  relation  subsisted,  so  long  did  and  does  the  incapacity  to 
purchase  continue. 

The  roman  law  contains  the  prohibition  on  all  persons  in  an  administrative  or 
fiduciary  situation,  to  make  acquisition  of  the  property  which  is  the  subject  of 
their  trust.  Tutor  rem  pupilli  emere  non  potest.  Idemque  porrigendum  est  ad 
similia ;  id  est,  curaXores,  procuratores  et  qui  anenanegotia  gerunt.  Pandects  of 
Pothier,  1. 18,  xxii.  The  commentators  make  the  reason  of  the  rule  to  consist  in 
this,  that  it  is  not  expedient  to  expose  one  in  a  fiduciary  position,  to  the  tempta- 
tion even  of  abusing  his  trust.  The  english  and  amerlcan  courts  of  Equity 
have  adopted,  in  its  foH  extent,  the  rule  of  the  roman  law,  and  we  have  it  laid 
down  by  them  in  its  most  generai  and  laconic  form,  that  **  a  trustee  can  never  be 
a  purchaser."  In  Davoue  v.  Fanning,  2  Johns.  Ch.  Rep.  225,  Chancellor 
Kent  went  into  an  elaborate  investigation  of  the  rule  and  of  aJl  the  authorities  in 
which  it  was  applied.  His  masterly  reasoning  places  beyond  question  the  soand- 
noss  of  the  policy  of  maintaining  the  restriction  with  the  greatest  rigor.  The 
french  law  contains  a  similar  provision,  applicable,  according  to  Boilleux,  to  pub- 
lic as  well  as  to  private  sales.  C.  N.  1596.  Boilleux,  Commentairea,  vol.  3,  p. 
210.  In  this  State,  before  the  Civil  Code,  the  same  rule  existed  as  derived 
from  the  Spanish  law.  It  was  the  subject  of  discussion  in  the  case  of  Harrod 
et  at.  V.  Norris^  heirs,  11  M.  R.  297.  Judge  Porter,  in  delivering  the  opinion 
of  the  court,  remarks:  **  The  reason  for  introducing  this  principle  into  our  juris 
prudence  is  obvious,  and  its  reasons  manifest.  It  was  to  prevent  men  from  be- 
ing led  into  temptation ;  that  they  might  not  be  placed  in  a  position  where  their 
private  interests  and  their  duties  to  others  were  at  variance ;  the  law  presum- 
ing that  in  such  case  the  latter  would  be  sacrificed.  But  l^e  whole  doctrine 
upon  this  subject  underwent  a  careful  examination  before  the  Supreme  Court 
iuf  the  United  States,  in  a  case  that  came  before  them  from  this  State,  Michtmd 
v,  Oirod,  4  How.  503,  and  there  the  rule  was  affirmed  as  prevailing  in  this 
State,  that  in  no  case  can  an  executor  acquire  by  purchase  the  interest  of  the 
heir.     Such  a  purchase  is  an  absolute  nullity ;  not  voidable  only,  but  void. 

An  effort  has  been  made  to  limit  the  application  of  the  rule  to  public  sales 
provoked  by  an  executor  or  curator.  In  the  face  of  the  mass  of  authorities  to 
the  contrary,  such  a  proposition  will  hardly  be  renewed.  The  reverse  is  nearer 
the  truth  :  for  in  those  cases  where  the  rule  has  been  relaxed,  it  has  been  done 
on  the  ground  that  the  purchase  was  at  public  sale.  And  this  the  roman  law 
permitted,  as  may  be  seen  by  referring  to  rothier*s  Pandectes,  vol.  6,  p.  540. 
Private  purchasers  are  more  particularly  within  the  evil  avoided  by  the  prohibi- 
tion, and  to  guard  against  them  was  the  prohibition  more  evidently  framed. 
The  defendant  has  averred  that  the  act  of  sale  was  in  fraud  of  his  rights.  Such 
an  averment,  however,  was  not  necessary  for  his  case.  It  is  the  incapacity  of 
the  executor  to  purchase,  and  not  the  injury  done  to  the  defendant,  which  reo* 
ders  the  sale  void.  In  the  language  of  Judge  Porter,  in  the  case  cited  above. 
from  11  Martin,  the  purchase  may  have  been  advantageous  to  the  seller,  yet  as 
it  is  in  contravention  to  a  prohibitory  law,  it  is  void.  In  Munroe  v.  Allair,  2 
Caines'  Cases  in  Error.  183,  the  question  arose  on  demnrrer  to  the  bill,  and  ths 
demurrer  was  sustained. 
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It  was  attempted  in  the  court  below  to  bring  this  case  within  the  provisions  of         Boss 
the  act  of  1840,  allowing  executors,  curators  and  others,  in  certain  cases,  to         -n^Lm 
become  purchasers  at  the  sale  of  the  succession  property,  and  confirming  pre-         ^°^ 
vtous  purchases,  unless  suits  were  instituted  within  two  years  from  the  passage 
of  the  act.     That  act,  in  its  preamble,  does  not  purport  to  repeal,  but  simply  to 
construe,  articles  1139,  1784.    The  plaiDtilTs  interpretation  would  repeal  thera, 
if  the  act  allows  the  persons  therein  mentioned  to  purchase  at  the  sale  of  the 
succession  property.     What  sale  is  meant  here  T    Clearly  none  other  than  the 
public  sale  which  takes  place  in  the  regular  administration  of  the  succession ; 
and  this  is  more  apparent  from  the  exteusion  whieh  this  act  has  received  by  the 
act  of  1841,  apply mg  it  to  tutors.    It  will  hardly  be  urged  that  the  private  pur- 
chase by  the  tutor,  of  the  interest  of  his  ward,  is  allowed  under  the  act  of  1840; 
and  yet  that  act  extended  the  same  rights  to  tutors  as  are  enjoyed  by  executors 
and  others  under  the  act  of  1840.   The  evident  intention  of  the  legislature  was, 
to  relax  the  rule  only  so  far  as  to  permit  the  executors  and  others  in  certain 
cases  to  bid  on  the  property  and  become  the  purchaser,  at  public  sale,  there- 
by giving  them  the  same  privilege  as  existed  in  the  roman  law,  but  surely  not 
intending,  in  opposition  to  the  experience  and  policy  of  every  civilized  country, 
to  open  the  door  to  the  many  evils  which  an  abrogation  of  the  prohibition  of 
articles  1139  and  1784  would  inevitably  produce. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff,  being  the  testamentary  executor  of  his  father, 
William  Ross,  represents  that  the  testator  left  at  his  death  five  children, 
Oearget  John,  Robert,  Ann,  and  himself,  each  of  wbom  inherited  one-fifth  of 
his  succession ;  that  Ann  subsequently  died  intestate  and  without  issue,  leaving 
her  brothers  her  heirs,  each  for  one  undivided  fourth.  He  further  alleges  that 
he  purchased  the  share  of  John  Ross,  on  the  20th  of  June,  1835,  and  that  the 
share  of  Robert  Ross,  now  deceased,  was  purchased  by  him  and  Oeorge^  he,  the 
plaintiff,  having  paid  $1,400,  aud  George  $600,  of  the  purchase  money.  He 
avers  that,  in  consequence  of  his  purchase^  John^s  share  iu  the  succession  is 
limited  to  the  fourth  of  the  share  of  Ann,  and  claims  that  the  remainder  be  di- 
vided in  the  proportion  ef  five-eighths  to  himself  and  three  .>eighths  to  Qeorge* 
To  this  petition  praying  for  a  partition  of  the  succession,  John  Ross  answered, 
that  the  pretended  sale  under  which  the  plaintiff  claims  his  share  in  the  sacces. 
sioQ  was  a  complete  and  absolute  nuHity ;  that  the  plaintiff  was  legally  incapable 
of  acquiring  by  purchase  the  defendants'  interest  in  the  succession  ;  that  the 
sale  was  made  in  fraud  ef  his  rights,  and  that  the  price  wa»  inadequate  and  dis- 
proponioned  to  the  value  of  the  thing  sold.  He  further  averred  that,  by  rea- 
son of  his  incapacity  to  purchase,  he  has  no  title  to  the  share  of  Robert  George 
Ross^  the  other  defendant,  filed  a  general  denial,  admitted  the  heirship,  and 
joined  in  the  prayer  for  a  partition.  The  court  below  rendered  judgment  ac- 
cording to  the  prayer  of  the  petition,  and  the  defendantff  appealed. 

In  the  ease  of  Michoud  et  al.  v.  Girod  et  aL,  on  which  the  defendants  main- 
ly rely,  the  Supreme  Court  of  the  United  States  remarked :  *^  We  scarcely 
need  add  that  a  purchase  by  a  trustee  of  Ihs  cestui  que  tnut,  svi  juris,  provided  it 
is  deliberately  agreed  or  understood  between  them  that  the  relation  shall  be 
considered  as  dissolved,  and  there  is  a  clear  contract,  ascertained  to  be  such  after 
a  jealous  and  scruptUous  examination  of  all  the  circumstances ;  and  it  is  dear 
that  the  cestui  que  trust  intended  that  the  trustee  should  buy, and  there  is  no  fraud, 
no  concealment,  and  no  advantage  taken  by  the  trustee  of  information  acquired 
hy  him  as  trustee,  wiU  be  sustained  in  a  court  of  equity,''^  4  Howard,  566.  This 
rule  of  equity  jurisprudence  harmonizes  with  the  dispositions  of  our  Code. 
The  incapacity  created  by  arts.  1139,  1784,  endures  as  long  as  the  relation  of 
trustee  and  cestui  que  trust,  and  no  longer.  If  the  contract  by  which  the  trustee 
acquires  the  property  previously  committed  to  his  charge,  necessarily  terminates 
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Rom        that  relation,  it  may  be  voidable  on  other  grounds,  bat  it  does  not  come  widiin 
sJ^'g^        the  prohibitioD. 

The  sale  by  two  of  the  heirs,  in  this  case,  of  their  hereditary  rights,  necessa- 
rily implies  the  deliberate  intention  on  the  part  of  the  Tenders  that  the  relation 
of  trustee  and  cestui  que  trust  should  cease,  so  far  as  their  shares  went.  There 
is  a  clear  contract  made  by  persons  capable  of  contracting,  and  who  intended 
that  the  trustee  shonld  buy. 

Fraud  aod  concealment  are  alleged,  but  no  OTidence  whatever  has  been  ad- 
duced in  support  of  the  allegation.  It  is  contended  that,  in  the  sale  of  John 
Rosst  concealment  and  fraud  are  proved  by  the  inadequacy  of  the  price. 
The  evidence  of  this  fact  is  very  loose  and  unsatisfactory.  But  if  it  was  die 
reverse,  the  plaintiff  has  pleaded  the  prescriptions  of  four  and  ten  years  ;  and 
we  are  of  opinion  that  one  of  the  two  pleas  must  avail  him.  Civil  Coda,  arts. 
1870,  2218. 

Inadequacy  of  price  is  either  lesion  or  evidence  of  fraud.  If  it  is  leeion,  the 
action  is  barred  by  four  years.  If  taken  as  evidence  of  fraud,  the  action  is 
limited  to  ten  }  ears  from  the  discovery  of  the  fraud,  which,  in  a  case  like  this, 
must,  for  want  of  better  evidence,  be  taken  to  be  the  date  of  the  sale.  The 
prohibition  found  in  art.  1784  of  the  Civil  Code,  on  which  the  defendants  rely, 
is  analogous  to  that  found  in  art.  1596  of  the  Code  Napoleon.  The  nullity 
which  this  last  article  establishes  is  held  by  french  commentators  and  courts  of 
justice  to  be  merely  relative,  and  introduced  exclusively  in  the  interest  of  the 
owners  of  the  property  of  which  that  article  forbids  the  sale.  Rogron,  Code 
Civil,  on  art.  1596.     3  Delvincourt,  p.  66,  126,  notes. 

It  is  a  rule  that  admits  of  no  exception  that,  eveiy  man  who  has  the  right  to 
attack  an  onerous  contract  which  the  law  declares  null  for  his  private  benefit, 
makes  it  valid  and  obligatory  upon  him  by  his  ratification,  express  or  implied, 
or,  in  default  of  ratification,  by  his  voluntary  execution  of  it  subsequently  to  the 
period  at  which  the  obligation  could  have  been  validly  confirmed  or  ratified. 
The  sale  made,  without  the  formalities  of  law,  by  the  tutor,  of  the  immovables 
belonging  to  his  ward,  is  considered  in  law  as  an  absolute  nullity ;  and  yet  the 
minor  may  ratify  it,  expressly  or  tacitly.  L.  10,  ff.  De  Rebus  Eorum,  TonlUer, 
vol.  7,  nos.  594,  595,  596  ;  vol.  8,  nos.  517,  518.  Every  nullity  which  may 
thus  be  ratified,  is  held  by  the  french  courts  to  be  prescribed  by  ten  years,  un- 
der art.  1304  of  the  Napol6on  Code,  which  is  word  for  word  tlie  same  as  art. 
2218  of  our  Code.  This  has  been  the  jurisprudence  of  France  ever  since 
the  ordinance  of  Louis  XII,  passed  in  1510,  for  the  purpose,  as  is  therein  stat- 
ed, que  les  domaines  et  proprieles  des  choses  ne  saient  incertaines  et  sans  sureU^ 
es  mains  des  possesseurs  d^icelles,  si  longuement  quHls  Vont  eti  ci-devant. 
Francis  I,  in  an  ordinance  passed  in  1535,  re-enacted  this  disposition,  and  gave 

•  

the  same  reasons  for  its  necessity.  The  Code  Napoleon,  says  TouUier,  has 
sanctioned  the  disposition  of  this  ancient  legislation  ;  it  does  not  distinguish 
whether  the  nullity  is  absolute  or  relative,  or  the  causes  in  which  it  originates, 
but  fixes  in  all  cases  the  duration  of  the  actions  of  nullity  and  rescission  to  ten 
years,  in  order  to  insure  the  stability  of  transactions  and  the  peace  of  families. 
7  Toullier,  no.  599. 

The  only  class  of  nullities  to  which  this  prescription  is  considered  in  France 
as  inapplicable,  are  those  resting  on  motives  of  public  order  or  utility,  or  taking 
their  source  in  the  respect  due  to  morals ;  and,  even  in  those  cases,  if  the  con. 
tract  ceases  to  be  illicit,  it  is  from  that  time  susceptible  of  ratification,  and  the 
prescription  of  ten  years  is  applicable  to  it.     AVe  must  presume  that  oor 
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Samb   Cask — On  an  Application  fok  a  ItE-HSARiNa. 

Bonfordt  for  a  re-heariDg.  The  judgment  of  the  court  io  this  case,  so 
far  as  it  concerns  the  rights  of  John  Ross,  is  bssed  upon  the  prescription  of  ten 
years,  pleaded,  for  the  first  time,  by  the  plaintiff  in  this  court.  Petitiooer  sub* 
intts  that  the  Supreme  Court  is  incompetent  to  pass,  in  the  first  instance,  on  any 
issuable  plea.  The  constitution  limiting  its  jurisdiction  exclusively  to  cases 
and  questions  presented  by  way  of  appeal  from  an  inferior  tribunal.  Whether 
or  not  a  right  or  obligation  is  extinguished  by  prescription  is  a  mixed  question  of 
law  and  fact,to  be  tried  and  determined  upon  pleadings  and  issues  properly  made 
up  between  the  parties.  If  this  issue  be  for  the  first  time  tendered  to  the  op- 
posite party,  when  the  case  is  in  the  Supreme  Court,  no  other  action  can  be 
had  than  to  remand  the  case  for  further  action  to  the  inferior  court. 

It  is  assumed  by  your  petitioner  that,  without  the  intervention  of  the  plea  of 
prescription,  he  would  have  been  entitled  .to  have  had  the  sales  to  theplaintiflT 
annulled. 

The  court  lays  much  stress  upon  that  portion  of  the  opinion  of  the  United 
States  Supreme  Court,  in  the  case  of  Mickoudv.  Girod,  in  which  it  is  intimated 
that  a  case  might  possibly  present  itself,  in  which  a  sale,  by  a  cestui  que  trust  to 
his  trastee,  might  be  sustained  by  a  court  of  Equity.   Although  the  court  there 
pnts  the  case  as  an  extreme  one,  it  is  still  difficult  to  reconcile  this  portion  of 
their  opinion  with  the  absolute  and  unqualified  declaration  of  the  incapacity  of 
trustees  to  purchase,  as  set  forth  in  other  portions  of  that  document.     It  is  to 
be  observed  that  the  cases  quoted  in  support  of  the  modification  of  the  rule,  are 
all  eoglish  cases,  which  were  carefully  and  elaborately  reviewed  by  Chancellor 
Kent  in  the  case  of  Davouc  v.  Fanning,  2  John.  Chan.  Rep.  254,  who  did  not 
hesitate  to  express  his  disapproval  of  them,   and  to  insist  on  the  absolute  and 
unqualified  character  of  the  incapacity.     But  a  very  wide  distinction  is  to  be 
observed  between  the  present  case  and  that  of  Michoud  v.  Girod,  in  so  far  aa 
the  reasoning  of  the  Supreme  Court,  just  refeiTod  to,  can  be  held  applicable. 
It  most  not  be  forgotten  that  in  the  Girod  case,  the  court  was  sitting  as  a  court 
of  Equity  ;  that  it  was  administering  relief  according  to  the  rules  of  equity 
proceedings,  and  according  to  the  maxims  and  principles  prevalent  in  courts  of 
Equity.     They  were  considering  the  extent  of  the  general  maxim,  created  by 
the  english  Equity  courts,  that  a  trustee  can  never  become  a  purchaser.    They 
were  not,  in  that  branch  of  their  opinion,  quoted  by  the  court  in  the  present 
case,  passing  upon  the  effect  to  be  given  to  an  absolute,  stringent  statutory  pro- 
vision.    Neither  at  common  law,  nor  by  statute  in  England,  did  the  incapacity 
in  question  exist.     It  was  created  by  the  court  of  Equity,  and  the  Supreme 
Court  of  the  United  States,  in  examining  the   doctrine  of  the  cases  upon  this 
subject,  took  occasion  to  quote,  with  approval,  the  modification  which  the  english 
courts  had  thought  proper  to  make.     Equity  courts  administer  relief  according 
to  the  circumstances  of  the  particular  case :  and  although,  where  the  law  deter- 
mines  the  right  of  the  parties,  they  are  bound  equally  with  courts  of  law  to  fol- 
low and  observe  the  law,  yet  where  they  are  applying  principles  and  maxims 
which  have  been  created  by  their  own  tribunnis,  they  will  never  consider  these 
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law-givers  in  adopting  this  disposition  of  the  law  of  France,  intended  that  it  Ross 

should  receive  here  the  application  it  has  received  there  during  the  last  three 
centuries.  It  has  been  thus  uniformly  understood  heretofore,  and  nothing 
would  authorize  us  to  change  in  that  respect  the  jurisprudence  of  the  State. 

The  defendants  have  generally  denied  the  allegations  of  the  plaintiff,  and  the 
correctness  of  his  account.  The  sale  from  Robert  to  him  and  George,  states 
them  to  have  been  joint  and  equal  purchasers.  But  the  account  presented  dis- 
tributes this  share  as  if  $1,400  of  the  price  had  been  paid  by  the  plaintiff,  and 
$600  only  by  George.  There  is  no  evidence  in  the  record  to  justify  that  dis- 
tributioD. 
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Bou        of  so  unbeDdiog  a  character,  but  that  they  shall  be  made  to  yield  to  the  peculiar 
*•  circamstances  of  a  case  not  within  the  mischiefs  designed  to  be  ffoarded  against 

^***'         by  the  rule.    The  third  chapter  of  Story's  worlc  on  Equity  J arisprudence, 
contains  numerous  instances. 

But  in  the  present  case  no  such  discretion  can  be  assumed.  The  incapacity, 
if  it  exist  at  all,  is  of  positive  legislative  enactment  The  law  has  made  no 
exception,  and  the  courts  can  create  none.  On  this  subject  the  19th  article  of 
the  Civil  Code  may  be  invoked :  **  When,  to  prevent  fraud  or  from  any  other 
motive  of  public  good,  the  law  declares  certain  acts  void,  its  provisions  are  not 
to  be  dispensed  with  on  the  ground  that  the  particular  act  in  question  has  been 
proved  not  to  be  fraudulent,  or  not  to  be  contrary  to  the  public  good.*'  If  the 
law  has  declared  that  an  executor  shall  not  purchase  any  portion  of  the  estate 
committed  to  his  charge,  it  is  not  in  the  power  of  the  tribunals  to  declare,  in 
any  given  case,  that  such  a  purchase  is  valid,  because  not  within  the  mischief 
which  occasioned  the  rule. 

The  grounds  of  public  policy  on  which  this  incapacity  is  created,  are  appa- 
rent. When  artiele  1596  of  ibe  Napol6on  Code  was  presented  for  examina- 
tion, we  find  reasons  of  public  policy  most  prominently  brought  forward  to  jus- 
tify its  adoption.  Thus  :  "  Les  nusons  de  s0ret6  etd'honn^tete  publiques  qui 
motivent  ces  defenses  sent  trop  evidentes  pour  qu'il  soit  n6cessaire  de  les  de- 
velopper."  Peneelet,  Motifs  du  Code  Civil,  tome  1,  p.  592.  And  Mr.  Porta- 
lis  :  **  II  convient  d'ecarter  d'eux  jusqu'au  soup^on  quHls  ont  abus^  de  leor 
autorite  ou  de  leur  ministdre.*'  Locr6,  Code  Civil,  a  Particle  1596,  p.  134. 
Troplong,  in  deciding  that  the  offending  party  cannot  avail  himself  of  the  arti- 
cle in  question,  says  :  "  Les  incapables  dont  il  vient  d'etre  question,  ne  serait 
pas  fond6s  a  s'en  prevaloir  eux-m£mes.  Leur  propre  d6Kt  ne  saurait  dtre  una 
raison  de  les  affranchir  de  leors  obligations."  Duranton  is  to  the  same  effect. 
The  court  rely  principally  upon  Toullier,  vol.  7,  no.  599,  and  upon  Rogron,  in 
coming  to  the  conclusion  that  the  nullity  is  cured  by  the  prescription  of  ten 
years.  TouUier's  views  upon  the  subject  of  nullities,  and  of  the  prescription 
by  which  they  are  affected,  seem  to  be  peculiar.  It  is  certain  that  they  are  not 
assented  to  by  the  more  modern  commentators.  Troplong  makes  an  able  re- 
ply to  the  doctrine  of  the  articles  of  Toullier,  quoted  by  the  court,  in  which  he 
is  sustained  by  the  opinion  of  Duranton.  See  Troplong,  Vente,  no.  249.  Du- 
ranton, vol.  1-2,  nos.  523,  524.  Rogron,  as  cited  by  the  court,  simply  decides 
that  the  nullities  mentioned  in  articles  1596  and  1597,  are  relative  witb 
respect  to  the  persons  who  can  take  advantage  of  them.  But,  as  conclusive 
evidence  that  the  question  of  prescription  is  not  affected  by  this,  we  find  Trop- 
long giving  as  an  instance  in  which  prescription  is  not  pleadable,  the  case  of  an 
attorney  purchasing  a  litigious  rieht.  Troplong,  Prescription,  no.  905.  The 
case  being  one  oi  those  prohibited  by  art.  1597,  and  the  nullity,  as  determined 
by  Rogron,  being  of  precisely  the  same  character  as  that  declared  in  art.  1596. 
The  jurisprudence  of  this  State  has  been  settled  by  a  series  of  decisions, 
determining  the  character  of  the  nullity  of  a  purchase  made  by  an  execntor. 
Since  the  case  of  Harrod  v.  Norrist  1 1  Mart.  298,  the  Supreme  Court  has  had 
occasion  more  than  once  to  appfy  the  doctrines  therein  declared.  In  the  case 
of  Macartyy,  Sondes  administrator,  9  La.  351,  the  court  insists  that  where  an 
executor  attempts  to  purchase,  his  incapacity  is  such  that  the  contract  of  sale 
cannot  exist.  The  nullity  is  of  so  radical  a  character,  that  it  destroys  the  con- 
tract in  its  very  inception.  So  in  Scott,  Executrix  v.  Galon's  Executor,  14 
La.  123,  it  is  expressly  declared  that  the  nullity  is  absolute.  The  court  de- 
clares that  it  is  of  no  eonsequenee  to  examine,  whether  or  not  injury  has  been 
occasioned  to  the  parties  for  whose  benefit  the  property  is  administered.  The 
prohibition  to  purchase  being  absolute,  the  incapacity  is  equally  so. 

In  this  case,  the  relation  of  the  plaintiflT  to  Jokn  Jtoss,  os  executor  to  their 
father's  estate,  still  exists.  The  petition  itself  of  the  plaintiff*  shows  that  this 
relation  still  exists. 

The  opinion  of  the  court  was  pronounced  by 

Kino,  J.    The  judgment  of  the  District  Court  is  reversed,  and  the  case  it* 

mandedfor  a  new  trial;  the  appellees  paying  the  costs  of  this  appeal. 
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The  Mechanics  and  Traders  Bank  t;.  Labiche  ct  al- 

The  omission  of  a  person  elected  to  the  office  of  sheriff  to  give  bond  within  twenty  days  from 
the  date  of  his  commiMion,  as  required  by  the  stat  of  20  April,  1847,  does  not,  ip»o  facto, 
operate  a  forfeiture  of  the  office.  If  a  bond  be  snbseqnently  execated,  he  wiH  be  thereaf* 
ter  competent  to  ezecnte  process. 

The  omission  by  a  sheriff  to  give  a  bond  as  collector  of  taxes,  does  not,  per  u,  Affect  his  capa- 
city as  to  the  execation  of  judicial  process. 

APPEAL  from  the  District  Court  of  St.  Landry,  Overton,  J.  Swayze, 
for  the  plaintiffs.  W.  B,  Lewis,  for  the  appellant,  Lahiche,  cited  La.  Dig. 
p.  46,  8.  259;  p.  49,  ss.  261,  263,  264  ;  p,  51,  ss.  269,  276;  also,  ss.  273,  274, 
282.  CoDst.  arts.  83, 142.  Acts  of  1847,  p.  106;  of  1848,  p.  85.  Linton,  ap- 
peared for  the  sheriff.     The  judgment  of  the  court  was  proaounced  by 

Slidell,  J.  The  return  of  citation  states  a  service  upon  the  defendant  as 
made  on  the  28th  April  1848,  and  is  signed  Harrison  Rogers,  sheriff.  Labiche 
filed  an  exception  in  which  he  declined  to  answer,  because  no  citation  had  been 
legally  served  upon  him.  He  pleaded  that  Rogers,  who  assumed  to  act  as 
sheriff  of  the  parish  of  St.  Landry,  was  not  such  sheriff,  and  had  no  authority 
to  act  as  such,  because  he  had  not  furnished  his  official  bond  with  sureties,  as  by 
law  required,  within  twenty  days  from  the  date  of  his  commission ;  that  such 
failure  vacated  the  office ;  and  that  oo  subsequent  enactment  extending  the  peri- 
od for  furnishing  an  official  bond,  could  cure  the  forfeiture  of  office  created  by 
the  omission.  By  a  further  plea  it  was  alleged  ihat,  he  had  not  given  any  bond 
as  collector  of  taxes. 

Rogers  was  elected  under  the  constitution  of  1845.     His  commission  bears 

•^RosT,  J  J  vru&uot  preseut  during  this  ttrm. 
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MiCHAirics    date  in  November,  1847,  and  was  received  by  him  in  December  fonowiog.  He 
B^j^^.^*^"  executed  his  official  bood  on  the  10th  April,  1848,  and  took  the  oath  on  the  15th 
.    ^*  April,  1848.    No  hood  has  been  ffiven  by  him  for  the  fiiithfal  collectioa  of 

taxes. 

Statutes  enacted  prior  to  the  adoption  of  the  present  constitntion  have  been 
cited  by  the  defendant's  counsel.  Were  those  statutes  applicable  to  the  pre- 
sent enquiry,  we  would  not  be  prepared  to  assent  to  the  conclusions  deduced 
from  them  by  counsel.  But,  in  our  opinion,  the  subject  is  embraced  and  is  con- 
trolled by  the  statutes  of  1847  and  1848,  enacted  under  the  existing  constitution 
in  furtherance  of  the  organization  of  the  new  system  of  government  establish- 
ed by  it. 

The  83d  article  of  the  constitution  ordains  the  election  of  sherifls  by  the 
people.  The  act  of  April  20,  1848,  provides  that  the  public  officers  compre- 
hended in  its  terms,  shall  execute  their  official  bonds  before  the  recorder  to., 
within  twenty  days  from  the  date  of  their  commissions,  and  before  entering 
upon  their  duties.  We  find  nothing  in  this  language,  nor  in  any  other  pro- 
vision of  this  statute,  which  would  justify  us  in  holding  that  the  omission  of  a 
sheriff  to  furnish  his  bond  within  the  twenty  days,  ipso  facto^  operates  a  for- 
feiture. What  power  or  remedy  might  in  such  case  be  exercised  by  the  gov- 
ernor, or  other  department  of  the  government,  it  is  unnecessary  to  consider. 
No  action  has  been  taken  by  the  governor,  or  other  constituted  authority.  The 
State  has  claimed  no  forfeiture.  We  are  clearly  of  opinion  that,  Rogers^  a  du- 
ly elected  officer,  did  not  cease,  by  the  mere  lapse  of  the  twenty  days  to  be 
clothed  with  such  inchoate  capacity  as  was  conferred  by  his  election  and  com- 
mission ;  and  that  when  be  gave  his  official  bond  on  the  10th,  and  took  his  offi- 
cial oath  on  the  15th,  April,  1848,  he  was  competent  to  execute  thereafter  the 
process  of  the  court. 

We  can  still  less  entertain  any  difficulty  upon  this  subject  when  we  consider 
the  statute  of  March  16,  1848,  (Acts  p.  85,)  which  gave  an  extension  of  thirty 
days  to  those  sheriffs  and  tax  collectors,  **  who  have  been  already  elected,  and 
who  have  been  unable  to  give  bond  under  the  existing  laws."  This  statute  is  a 
clear  legislative  recognition  of  the  interpretation  we  have  given  of  the  prior 
law.  For  if  the  office  had  become  by  the  omission,  ipso  faciot  vacant,  it  would 
have  been  an  unconstitutional  usurpation  of  power  on  the  part  of  the  legisla- 
ture to  clothe  an  individual  with  an  office,  which,  under  the  constitution,  could 
only  be  conferred  by  the  popular  suffrage.  The  unconstitutionality  of  a  law, 
enacted  as  it  is  by  the  immediate  representatives  of  the  people,  is  not  to  be 
lightly  pronounced.  The  conflict  between  the  constitution  and  the  law  should 
be  clear.    We  do  not  see  any  such  incompatibility  in  the  present  case. 

We  are  also  of  opinion  that,  the  omission  to  furnish  a  bond  as  tax  collector 
did  not,  p^r  se,  affect  the  capacity  of  the  sheriff,  with  regard  to  the  execution  of 
judicial  process.  ifudgmtnt  tffirmed. 


Crow  r.  Walsh  et  al. 


A  torety  oa  a  twelve-months'  bond  does  not,  by  paying  it,  become  sabrogated  to  an  eqvivt 
lent  portion  of  the  jadgment  under  which  the  property  far  which  tbe  bond  was  giTen  was 
adjodicated.  He  is  sobrogated  only  to  the  rights  of  the  creditor  of  the  bond,  acquiriog  no 
interest  in  the  jadgment 
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APPEAL  from  the  Dittriet  Court  of  St.  Martio,  Overton^  J.  Craw,  appeN 
lant,  pro  m«  contended  that  by  payment  of  the  twelve-months*  bond  be 
became  subrogated  to  th^  rights  of  the  judgment  creditor.  C.  G*  2102,  2157. 
8  Mart.  706.  1  La.  401.  €  La.  63,  474.  11  La.  50.  Lewis^  on  the  same 
aide.  MagilU  for  the  defendants.  The  judgment  of  the  court  was  pro- 
nounced by 

EusTis,  C.  J.  In  this  case  the  plaintiff,  who  was  the  surety  on  a  twelve-^ 
months'  bond,  endeavors  to  avail  himself  of  the  original  judgment  under  which 
the  property  was  sold,  for  which  the  bond  was  given,  on  the  ground  of  liis  be- 
ing subrogated  to  the  right  of  the  original  plaintiff  in  the  suit. 

We  have  had  occasion  to  examine  the  question  as  to  the  extent  of  the  subro- 
gation of  sureties  in  such  cases,  which  we  consider  as  settled  by  our  previous 
decisions.  Trent  ▼.  Caldenooodf  2  An.  942.  Tardy  v.  Allen,  ante  p.'  66. 
Old  V.  Chambliss,  ante  p.  205.  Judgment  affirmed. 
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Crow 
Walsh. 


SOLLER   r.    MOUTON. 

An  action  on  a  contract  made  with  an  atiociation  must  be  brought  in  the  name  of  all  the  in- 
dividual!  compofing  it.  if  unincorporated,  (C.  C.  437} ;  if  incorporated,  in  its  corporate  name. 
C.  C.  4S3.  No  recovery  can  be  had  in  an  action  on  such  a  contract  by  the  president  of  the 
association,  where  the  prayer  is  for  a  Judgment  in  his  favor  individually. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton,  J.    Brent,  for  the 
plaintiff.     C.  H.  Moulon,  for  the  appellant.    The  judgment  of  the  court 
was  pronounced  by 

Slidell,  J.  The  plaintiff  alleges  that  the  defendant  engaged  him  to  instruct 
his  two  sons  in  various  brances  of  learning,  which  he  did  and  caused  to  be  done ; 
that  the  defendant  thus  became  indebted  to  bim  in  the  sum  of  $1,600,  of  which 
a.  part  has  been  received,  and  the  balance  of  $362  37  is  still  due;  for  which 
plaintiff  prayed  judgment  in  his  individual  favor.  In  an  amended  petition  the 
plaintiff  alleges  that,  the  defendants  children  were  under  his  charge,  and  taught 
at  the  college  of  St.  Charles,  the  direction  and  management  of  which  was  un- 
der his  control,  as  president.  He  prayed  for  judgment  as  in  his  original  pe- 
tition. The  defendant  pleaded  the  general  issue.  He  also  specially  denied 
that  he  had  employed  the  plaintiff  to  instruct  his  children,  alleging  that  he  had 
sent  his  children  **  to  St.  Charles  College,  an  institution  under  the  direction  of 
Jesuits,"  and  that  he  had  paid  whatever  he  owed  to  said  college.  A  judgment 
was  rendered  in  favor  of  SoUer  individually,  against  the  defendant,  for  $200 ; 
and  the  defendant  has  appealed. 

At  the  trial  of  the  cause  it  appeared  that  the  St.  Charles  College  was  an  in- 
stitution conducted  by  Jesuits.  It  had  a  president,  treasurer,  and  other  officers. 
At  the  time  when  the  sons  of  the  defendant  were  received  there,  another  per- 
8on  was  pesident ;  subsequently,  and  shortly  before  his  children  lefl  the  college, 
the  plaintiff  acted  as  president.  The  nature  of  the  association  does  not  fully 
appear;  but  it  is  clear,  under  the  evidence,  that  an  association,  and  not  the 
plaintiff,  was  the  proprietor  of  the  college.  It  is  not  proved  that  the  plaintiff 
personally  had  any  pecuniary  interest  in  its  affairs. 

It  is  evident  that  no  contract  was  made  with  the  plaintiff  in  his  individual  ca- 
pacity, and  that  he  is  not  individually  the  creditor  of  the  defendant.     The  con- 
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tract  was  with  an  association.  If  tfae  association  was  an  uuincorporated  one,  the 
suit  should  have  been  brought  iu  the  name  of  all  the  individuals  composing  it; 
if  incorporated,  in  the  corporate  name.  The  plaintiff  has  shown  no  indebted- 
ness to  himself,  nor  any  right  to  sue  and  recover  individually.  See  Civil  Code, 
arts.  423,  437. 

The  judgment  in  the  court  below  is  reversed,  and  judgment  is  rendered  for 
defendant  as  in  case  of  non-suit,  with  costs  in  both  courts. 
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De  Blanc  r.  Dumartrait. 

The  owAor  of  an  undivided  third  interest  in  certain  real  estate,  having  mortgaged  it  to  plain- 
tiff,  by  an  act  daly  recorded,  sabseqaendy  sold  his  third  to  the  owner  of  the  other  two  thirds. 
A  creditor  of  the  latter,  who  subsequently  obtained  a  judgment  against  him,  aeized  the 
whole  property  under  execution,  and  sold  it  for  a  price  less  than  the  mortgage  upon  die 
one-third,  and  the  whole  price  was  paid  to  the  judgment  creditcur.  The  first  mor^agee  wu 
not  a  party  to  these  proceedings.  In  an  action  by  him  against  the  purchaser  as  third  pos- 
sessor :  Hddt  that  plaintiff 's  mortgage-rights  are  protected  by  arts.  683,  684  of  the  Code ; 
and  that,  under  art  709,  he  is  entitled  to  an  hypothecary  action  against  the  pardiaser  at 
the  judicial  sale,  as  a  third  possessor  who  has  taken  subject  to  the  mortgage. 


APPEAL  from  the  District  Court  of  St.  Martin,  Overton,  J.    MagUl  and 
Olivier,  for  the  plaintiff,  cited  C.  P.  709,  684.     1  An.  32.    2  An.  119. 

E,  Sinum,  for  the  appellant.     This  is  an  action  of  mortgage,  in  which  the 
plaintiff  prays  that  the  defendant,  who  is  the  owner  and  in  possession  of  a  cer- 
tain town  lot  and  brick  building  erected   thereon,  alleged  to  be  mortgaged  for 
one-third  thereof,  as  security  for  the  payment  of  a  sum  due  him  by  two  indivi- 
duals, be  condemned  to  pay  him  said  sum,  and  that  the  property  be  seized  and 
sold  to  satisfy  his  demand.     The  mortgage  on  which  this  suit  was  brought,  was 
executed  on  the  17th  March,  1840,  by  two  paitnersof  two  distinct  commercial 
firms,  each  upon  his  undivided  and  indivisible  portion,  to  wit :  Pierre  Gary,  of 
the  firm  of  Oary  &*  Foumet,  upon  his  two-ninths,   and  J,  £,  Derbts,  of  the 
house  of  Derhcs,  Delahoussaye  Sf  Co,,  upon  one-ninth.     A  short  time  after- 
wards the  property  was  acquired,  in  ioto,  by  Derbes,  Delahoussaye  4*  Cb.,  who 
continued  to  own  it,  until  it  was  sold  by  the  sheriff  at  the  suit  of  one  of  the 
creditors  of  the  firm.     On, the  6th  of  November,  1840,  Waterston,  Pray  S^  Co., 
creditors  of  Verbis,  Delahoussaye  4*  Co.,  obtained  a  judgment  against  said  firm, 
which  was  duly  recorded  on  the  11th  of  the  same  month.    The  debt  wac  con- 
tracted by  the  firm,  in  August,  1839 ;  the  judicial  mortgage  of  WatersUm  Sf  Co., 
extended  over  the  whole  and  entire  property,  and,  though  indivisible  by  law, 
was  the  first  in  rank  for  two-thirds  of  the  property,  also  indivisible  by  its  nature. 
The  property  thus  mortgaged  could  never,  owing  to  the  state  of  indivisibility,  be 
divided  but  by  a  sale  thereof;  and  accordingly,  as  there  was  no  occasion  to  cause 
it  to  be  sold  in  order  to  divide  its  proceeds  between  the  co-proprietors,  it  was  at 
once  seized  by  the  sheriff  on  the  execution  that  issued  on  their  twelve  months' 
bond,  and  sold  integrally  to  the  defendants,  who,  not  aware  of  the  existence  of 
the  plaintiff's  mortgage,  paid  the  whole  price  to  tfae  sheriff,  who  paid  it  over  to 
the  seizing  creditors,  as  no  opposition  was  made  to  his  disposing  of  it  according 
to  the  writ,   which  he  was  bound  to  return.     The  mortgage-right  of  the 
plaintiff  was,  by  the  effect  of  the  sale,  transferred  from  the  property  to  its  pro- 
ceeds, which  became  subject  to  be  divided  between  the  creditors  entitled  thereto; 
and  that,  therefore,  said  property  could  not  be  sold,  and  was  not  sold  subject  to 
any  mortgage ;  otherwise  it  could  never  have  been  sold.     Under  its  peculiar 
circumstances,  this  case  presents  a  question  which  is  not  without  importance : 
Can  a  mortgage  creditor  of  any  one  of  the  partners  of  a  firm,  or  of  any  one  of 
several  co-partners,  prevent  the  sale  of  the  whole  undivided  and  indivisible  pro- 
perty owned  in  common  by  his  debtor  or  by  others,  when  his  right  extends 
only  over  the  mortgagor's  undivided  and  indivisible  portion,  and  when  such  sale 
is  to  be  made  either  at  the  sail  of  a  mortgage  creditor  of  the  firm  whose  right 
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extends  over  the  whole,  though  inferior  in  rank  as  to  a  certain  portion  thereof, 
or  for  the  purpose  of  making  a  division  thereof  between  the  co- proprietors  1 
Is  not  such  private  creditor's  mortgage,  by  the  effect  of  the  forced  sale  of  the 
property,  transferred  from  the  thing  to  its  proceeds  in  the  hands  of  the  sheriff  1 
And,  if  he  fails  to  enforce  his  rights  by  means  of  a  third  opposition,  can  he  be 
allowed  to  proceed  subsequently  against  the  property,  in  the  hands  of  the  pur- 
chaser and  third  possessor  thereof  7 

I  admit  that,  in  ordinary  cases  of  the  seizure  and  sale  of  property  subject  to 
any  mortgage  or  privilege  higher  in  rank  on  the  whole  than  that  of  the  seizing 
creditor,  snch  property  must  be  sold  subject  to  such  mortgage  or  privilege  (C. 
C.  arts.  679,  683,  706) ;  that,  therefore,  the  previous  mortcagee's  right  upon 
the  property  continues  to  exist;  and  that,  if  the  price  offered  for  it  is  not  suffi- 
cient to  discharge  the  anterior  mortgaffes,  there  cannot  be  any  sale.  C.  C.  art. 
684.  I  admit  also  that  the  purchaser  of  such  property  at  sheriff's  sale,  becomes, 
in  case  of  his  not  discharging  the  previous  mortgages,  subject  to  be  acted  against 
as  a  third  possessor.  C.  C.  art.  709.  Bat  I  contend  that  those  rules  do  not, 
and  cannot,  apply  to  the  rights  of  the  parties  to  this  controversy ;  that,  under 
its  peculiar  circumstances  of  indivision  and  indivisibility,  the  plaintiff's  remedy 
was  by  third  opposition  on  the  proceeds  whilst  in  the  hands  of  the  sheriff,  and 
that,  he  cannot  exercise  any  recourse  against  the  property  in  the  hands  of  the 
defendant. 

It  is  a  well  known  principle  that,  a  mortgage  is  in  its  nature  indivisible,  and 
prevails  over  all  the  immovables  subjected  to  it,  and  over  each  and  every  portion. 
C.  C.  art.  3249.  So  here,  the  mortgage  of  the  seizing  creditors  could  not  be 
divided  ;  they  had  the  right,  and  were  even  bound,  to  enforce  it  over  the  whole 
property,  as  they  clearly  could  not  seize  and  sell  any  undivided  or  indivisible  por- 
tion thereof.  Still,  however,  their  judicial  mortgage  was  indisputable,  and  first 
in  rank  on  two-thirds  of  the  property  seized ;  and  it  is  obvious  that,  as  they  could 
not  legally  and  properly  limit  their  seizure  to  that  proportion,  as  they  could  not 
divide  their  mortgage,  it  was  impossible  to  proceed  in  any  other  manner  but  by 
selling  the  whole,  though  their  right  may  have  been,  as  to  one-third  of  the  pro- 
perty, inferior  to  that  of  the  plaintiff.  The  mortgagees  were  in  a  state  of 
indivision ;  neither  could  act  separately  without  putting  the  property  integrally 
under  the  hammer  of  the  sheriflf ;  the  thing  mortgaged  was  also  indivisible — a 
house  and  lot  (C.  C.  art.  Q104),  and  was,  in  its  state  of  indivisibility,  subject' to 
the  exercise  of  the  mortgage-right  of  the  seizing  creditors. 

How  then  could  the  rule  pointed  out  by  art.  684  of  the  Code  of  Practice,  be 
applicable  1  Or,  how  can  it  be  pretended  that  the  property  is  yet,  in  the  hands 
of  the  defendant,  subject  to  the  plaintifif's  mortgage  ?  The  amount  due  to  the 
plaintiff  could  form  no  part  of  the  price,  beyond,  perhaps,  the  one-third  thereof, 
and  the  defendant  purchased  the  entire  property.  The  debt  secured  by 
plaintiff's  mortgage  was  too  large  in  proportion  to  the  real  value  of  the  entire 
property,  to  expect  that  one>third  of  the  price  given  for  the  whole  would  be 
sufideientto  satisfy  said  plaintiff's  ckum,  and  yet  it  is  insisted  that,  according  to 
art*  684,  Uiere  was  no  sale.  No  sale  of  what  ?  Was  it  of  the  entire  property 
or  of  one-third  thereof?  This  cannot  be  pretended  with  respect  to  tbe  whole, 
for  it  is  clear  the  plaintifTs  right  does  not  extend  beyond  one-third  of  the  pro- 
perty, and  the  seizing  creditors  were  the  first  in  rank  for  the  other  two-thirds ; 
nor  can  it  be  so  with  regard  to  the  undivided  portion  subject  to  ttie  plaintiff  'a 
mortgage,  as  that  would  be  in  direct  violation  of  the  rules  of  law  relaitve  to  the 
indivisibility  of  the  mortgage  and  of  the  thing  subject  thereto,  and  the  seizing 
creditors  would  then  virtually  be  compelled  to  divide  their  rights,  and  to  enforce 
it  only  on  a  portion  of  a  thing  in  its  nature  indivisible.  Under  such  circumstances, 
what  could  the  sheriff  or  the  seizing  creditors  do  1  Could  they  divide  the 
property,  and  sell  it  by  portions  ?  No ;  for  the  mortgage  could  not  be  divided, 
nor  could  any  distinction  be  made  between  any  parts  of  the  thing  subject  to  two 
different  mortgages  of  equal  dignity  on  different  portions,  and  the  whole  was 
aobject  to  the  creditors'  judicid  mortgage.  Were  they  bound  to  make  the 
amount  due  to  the  plaintiff  out  of  one-third  of  the  price  7  Surely  not,  for  that 
would  have  prevented  the  sale  of  the  whole:  and  the  mortgage* right  of  the 
seizing  creditors  on  the  other  two- thirds  would  thus  have  become  illusive  and 
nugatory.  This  would  be  a  kind  of  indivision  of  rights,  in  which  a  dormant 
mortgage  creditor  could  compel  the  other  to  remain ;  as  whenever  the  latter 
would  attempt  to  enforce  his  mortgnge  by  the  sale  of  the  property,  the  inaction 
of  the  other  would  Rlwsys  prevent  the  bhIo,  if  such  property  wor  bo  situated  a» 
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DUMARTBAIT. 


Db  Blano     not  to  bring  enough  to  satisfy  the  debt  due  to  the  inactive  creditor.     This  our 
y-_     _    laws  can  never  have  contemplated,  and  I  contend  that  the  plaintiif 's  remedy — 
his  only  remedy — if  he  fail  to  proceed  to  the  foreclosure  of  his  mortgage  by 
proceedings  had  at  his  own  suit,  was  by  third  opposition,  duly  exercised  on  the 

froceeds  of  the  sale,  under  arts.  396,  401,  and  402  of  the  Code  of  Practice, 
f  there  ever  was  a  case  in  which  the  third  opposition  was  to  be  properly 
resorted  to,  it  is  this ;  it  would  have  afforded  the  plaintiff  the  means  to  get  his 
]X)rtion  of  the  price  under  the  right  of  preference  lor  one-third,  and  the  seizing 
creditors  would  only  have  received  the  amount  to  which  they  were  really 
entitled. 

Reasoning  by  analogy,  (indeed,  there  is  great  similarity  in  the  two  casei«,  and 
they  should  be  governed  by  the  same  rules  C.  C.  art.  1304),  how  would  it  be  if 
the  property,  instead  of  being  owned  jointly  by  the  members  of  a  partnership 
or  by  ordinary  co- proprietors,  belonged  jointly  to  co-heirs,  one  of  whom  had 
given  a  mortgsge  on  his  share  to  secure  his  private  debt  ?  Could  it  be  seriously 
pretended  that  the  private  creditor  would  have  the  right  of  preventing  the  sale 
of  the  property,  to  make  a  partition  thereof  or  to  pay  a  debt  of  the  estate ;  or 
that  such  property  should  be  sold  subject  to  his  mortgage  to  the  extent  of  his 
debtor*s  portion  ?  Surely  not.  In  such  a  case,  the  proceeds  of  the  share  so 
mortgaged  would  stand  in  lieu  of  the  property,  and  be  subject  to  the  claims  of 
the  mortgage  creditor.  Succession  of  Pigneguy^  12  Rob.  450,  and  the  authori- 
ties there  cited.  So  should  it  be  in  this  case,  and  in  all  other  cases,  where,  from 
the  circumstances  of  the  indivision  and  indivisibility  of  the  mortgage  and  of  the 
property  subject  thereto,  the  thing  owned  in  common,  (a  slave  for  instance,) 
could  not  be  sold  by  separate  portions,  or  to  an  amount  sufficient  to  satisfy  the 
private  debtor's  claim,  uuder  his  partial  mortgage. 

Whenever  property  owned  in  common  by  co-heirs  or  other  co- proprietors  is 
indivisible  by  its  nature,  it  must  be  sold.  C.  C.  art.  126.  No  one  can  be  com- 
pelled to  hold  property  with  another.  C.  C.  1215.  And  it  does  really  strike 
me  that,  if  this  honorable  court  were  to  say  that  there  was  no  sale  of  theportioo 
subject  to  the  plaintiff 's  mortgage,  unless  it  brought  an  amount  sufficient,  in 
proportion  to  the  price  of  the  whole  to  satisfy  his  claim,  or  that  the  property- 
having  been  sold  integrally,  remained  subject  to  his  said  partial  mortgage,  such 
a  decision,  unjust  in  its  consequences,  so  fares  this  case  is  concerned,  and  greatly 
injurious  to  the  defendant,  would  henceforth  have  the  effect  of  preventing  the 
sale  of  property  similarly  situated,  and  of  compelling  joint-owners  of  socb 
property  and  mortgage  creditors  of  equal  dignity  on  different  portions  thereof, 
to  remain  in  a  state  of  indivision,  at  least  until  it  might  please  the  private  credi- 
tor to  enforce  his  right.  Again,  could  WaUrsion^  P^oy  4*  ^-  seize  only  two- 
thirds  of  the  property  under  a  judicial  mortgage  extending  over  the  whole  t 
Could  they  have  it  sold  by  portions,  so  as  to  make  a  distinction  between  the  dif- 
ferent portions  of  the  price  coming  to  different  creditors  of  equal  dignity  ?  Could 
they  divide  their  mortgage,  and  the  thing  subject  thereto  ?  If  they  conid  not, 
the  sale  was  legal  and  valid  far  the  whole,  and  the  plaintiff  must  be  left  to  his 
remedy  on  the  portion  of  the  price  corresponding  with  his  right. 

I  do  not  deny  that  a  co-heir,  or  a  co-proprietor,  may  mortgage  his  undivided 
portion  of  the  property  held  in  common.  He  may  mortgage  it,  and  his  creditors 
will  have  the  full  benefit  of  it.  Troplong,  Hypothdques,  v.  2,  no.  469.  But  I 
contend  that  the  enforcement  of  such  a  mortgage  must  be  according  to  the  sitn- 
ation  of  the  thing  subject  thereto ;  that  it  cannot  be  in  the  way  of  the  partition 
of  the  property,  if  it  be  made  by  a  sale  thereof;  that  it  cannot  prevent  such 
sale  when  to  be  made  to  pay  debts  secured  by  a  general  mortgage  on  the  whole* 
aud  partly  of  the  same  dignity ;  and  that,  when  such  sale  has  been  effected,  the 
partial  mortgage  must  necessarily  be  transferi'ed  from  the  property  to  its  pro- 
ceeds. Under  a  similar  system,  it  has  been  decided  in  France  that,  **  the  per- 
sona! creditors  of  one  of  several  co-heirs,  who,  before  the  partition,  had  taken 
a  mortgage  on  the  undivided  property  of  the  succession,  ought,  in  case  of  judi- 
cial sale  of  such  propei-ty,  to  be  paid  on  the  portion  of  the  price  coming  to  their 
debtor,  according  to  the  rank  of  their  mortgages.*'  Dalioz,  v.  35,  part  2,  p.  202. 
Ibid.  vol.  27,  part  1,  p.  83.  This  doctrine  is  law  under  our  Code.  See  12 
Kob.  450. 

The  plaintiff  has  mistaken  bis  remedy ;  he  ought  to  have  resorted  to  a  third 
opposition,  when  the  money  was  in  the  bands  of  the  sheriff;  not  having  availed 
himself  of  the  proper  remedy,  the  defendant  cannot  be  made  to  suffer;  and  the 
plaintiff's  mortgage,  being  discharged  by  the  effect  of  the  sale,  so  far  as  the 
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property  sold  was  concerned,  it  has  ceased  to  bear  upon  it  in  the  hands  of  the     Db  Blakc 
defendant.  Dumartrut, 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  This  is  an  action  of  mortgage,  against  a  third  possessor  of  a 
town  lot  and  a  house  erected  upon  it.  The  mortgage  held  by  the  plaintiff  was 
executed  in  1840,  by  two  persons,  then  the  lawful  owners  of  interests,  amounting, 
collectively,  to  one  undivided  third  of  the  property ;  and  was  duly  recorded. 
Subsequently  they  sold  their  interests,  and  DerbtSy  Delahoussaye  8^  Co.  became 
the  owners  of  the  entire  estate.  A  creditor  obtained  a  judgment  against 
DerbcSt  Delahoussaye  S^  Co,,  in  1841 ;  and*  upon  execution,  seized  and  sold  the 
entire  property  for  a  price  less  than  the  plaintiff's  mortgage-claim  upon  the  undi- 
vided third.  The  purchaser,  the  present  defendant,  paid  the  money  into  the 
hands  of  the  sheriff,  who  paid  it  to  the  judgment  creditor.  De  Blanc  was  not 
a  party  to  these  proceedings,  and  was  a  stranger  to  them. 

It  is  now  urged  by  the  defendant  that,  he  holds  under  a  judicial  sale  pro^ 
voked  by  a  judgment  creditor,  whose  mortgage  covered  the  entire  property, 
and  was  the  first  in  rank  as  to  two-thirds  of  it;  that  the  judicial  noortgage  was 
indivisible ;  that,  by  the  effect  of  the  judicial  sale  of  the  entire  estate,  the  plain^ 
tiff's  mortgage  was  transferred  from  the  thing  to  its  proceeds,  in  the  hands  of 
the  sheriff;  that  he  should  have  enforced  his  rights  upon  the  proceeds,  by  a 
third  opposition  in  the  suit  in  which  the  judicial  sale  was  provoked,  and  has  no 
hypothecary  action  against  the  defendant. 

It  may  be  conceded  that,  the  position  of  a  mortgagee  of  an  entitre  esate,  indk* 
visible  by  its  nature,  an  undivided  interest  in  which  has  been  already  encumber^ 
ed  by  a  valid  mortgage,  may  be  inconvenient.  Whether,  in  such  a  case,  ther 
aid  of  a  court  of  justice  might  not  be  invoked  to  bring  in  all  the  mortgage  cre- 
ditors, decree  a  sale  of  the  [entire  land,  and  make  an  equitable  distribution  of 
the  proceeds  according  to  the  relative  rank  and  interests  of  the  mortgage  cre- 
ditors, is  a  question  which  we  do  not  now  attempt  to  consider  or  decide.  We 
shall  confine  our  inquiry  to  the  case  before  us,  in  which  the  purchaser  holds 
under  a  forced  sale,  upon  proceedings  to  which  the  first  mortgagee  was  not  a 
party. 

The  plaintiflf  claims  under  a  lawful  mortgage,  antecedent  in  point  of  time  to 
the  rights  of  the  judicial  mortgagee,  and  prior  in  rank  to  the  extent  of  the  inte- 
rest mortgaged  to  him.  Having  such  prior  right,  he  was  protected  by  the  683d 
and  684th  articles  of  the  Code  of  Practice.  **  If  there  exist  on  the  property 
any  privileges  or  special  mortgage  in  favor  of  other  persons  than  the  judgment 
creditors,  and  which  are  preferred  to  him,  the  sheriff  shall  announce  that  the 
purchaser  shall  be  entitled  to  retain  in  his  hands,  out  of  the  price  for  which  the 
property  was  adjudicnted,  the  amount  required  to  satisfy  the  privileged  debts 
and  special  hypothecations  to  which  the  property  sold  was  subject,  6cc"  **  Con- 
sequently  if  the  price  offered  in  this  casoi  by  the  highest  and  last  bidder,  is  not 
sufficient  to  discharge  the  privileges  a^d  mortgages  existing  on  the  property, 
and  which  have  a  privilege  over  the  judgment  creditor,  there  shall  be  no  adjudi- 
cation, and  the  sheriff  shall  proceed  to  seize  other  property  of  the  debtor,  if 
there  be  any."  Article  70&  provides  the  remedy  for  the  prior  mortgagee : 
**  The  hypothecary  miction  lies  against  the  purchaser  of  property  seized  which 
is  subject  to  privileges  or  mortgages  in  favor  of  such  creditors  as  have  said  pri- 
vileges and  mortgages,  in  the  same  manner,  and  under  the  same  rules  and  re- 
fttrictions  as  are  applicable  to  a  third  possessor  oi  a  mortgaged  property.*' 

Although,  in  the  present  case,  the  first  mortgagee  was  not  the  mortgagpe  of 
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Ds  Blakc  the  entire  estate  seized  and  sold,  yet  it  cannot  be'  said  that  he  is  not  within  the 
DvM4aTRAiT.  letter  of  the  Code.  If  the  judicial  mortgagee  had  confined  his  seizure  and  sale 
to  the  two-thirds  not  covered  by  the  plaintiff's  mortgage,  the  plaintiff  could  not 
have  complained ;  but  when  he  seized  the  whole,  he  seized  the  portion  encum- 
bered by  a  prior  mortgage.  That  the  plaintiff's  case  is  within  the  spirit  of  the 
Code  is  too  plain  to  require  discussion.  The  intent  of  the  lawgiver  was  to  pro- 
tect the  prior  encumbrancer. 

We  are  not  prepared  to  say  that,  the  plaintiff  might  not  have  treated  the  sale, 
quoad  the  one-third  mortgaged  to  him,  as  an  utter  nullity.  But  it  ie  quite 
clear  that,  as  the  defendant  chose  to  take  the  property,  pay  the  price,  and  enter 
into  possession,  he  may  be  treated  as  a  third  possessor  who  has  taken  subject  to 
the  mortgage ;  and,  as  he  refuses  to  pay  the  debt,  the  plaintiff  has  a  right  to 
have  it  sold.  If  there  be  hardship^  it  could  have  been  obviated  by  greater  dili- 
gence on  the  part  of  the  defendant,  in  ascertaining  from  the  public  records  the 
condition  of  the  estate. 

We  may  remark  that,  the  case  of  Pigneguy,  cited  by  counsel  (12  Rob.  450,) 
differs  essentially  from  the  present.  There  an  heir  mortgaged  his  undivided 
fourth  interest  in  an  immovable  belonging  to  a  succession,  then  under  admi- 
nistration, and  unliquidated.  The  property  was  sold  under  an  order  of  the 
Court  of  Probates,  for  the  purpose  of  liquidating  the  succession,  and  effecting  a 
partition  ;  and  the  contest  was  between  the  mortgagee  and  a  subsequent  pur- 
chaser of  the  heirs'  rights.  The  proceeds  of  the  sale  were  considered  as 
standing  in  the  place  of  the  mortgage.  The  property,  at  the  time  of  the  mort- 
gage, was  the  property  of  the  succession,  subject  as  such  to  its  liquidation  and 
partition  ;  the  mortgage  was  of  the  heir's  share,  and  the  Code  expressly  declares 
that  such  mortgages  are  dissolved  of  right  upon  paitition,  except  upon  the 
property  which  falls  to  the  heirs  who  have  given  the  mortgage.  Here  the 
mortgagors  were  the  direct  and  absolute  owners  of  the  undivided  third  of  the 
property  mortgaged.  Judgment  affirmed. 
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Foster  et  al.  v.  Roussbl. 

The  aole  object  of  the  Botice  required  to  be  given  to  a  defendant  in  execution  to  appoint  an 
appraiser,  is  to  give  him  an  opportunity  to  make  an  appointtnent.  If  be  have  dome  to,  it  ii 
idle  to  enquire  whether  he  had  notice  or  not. 

Any  informality  in  the  advertizement  of  a  judicial  sale  is  eared  by  the  preseriptioa  of  fire 
yean,  established  by  sec.  4  of  the  stat-  of  10  March.  1834.  The  statute  applies  to  sales 
made  previously  to  its  enactment ;  but  the  prescription  of  five  yean  runs  only  from  the  date 
of  the  statute,  as  to  anterior  defects  and  infennalities. 

APPEAL  from  the  District  Court  ef  St.  Mary,  Overton,  J.  Crow,  for  Ae 
appellants.  Splane,  for  the  defendant.  The  judgment  of  the  court  was 
pronounced  by 

Slid  ELL,  J.  The  object  of  this  action  is  to  enforce  an  alleged  legal  mort- 
gage upon  property  in  the  hands  of  a  third  {jossessor,  who  derives  title,  through 
various  mesne  conveyances,  from  a  sheriff's  sale  upon  execution  against  i^os/<r, 
the  alleged  debtor  of  the  plaintiff. 

It  is  urged  that  the  sheriff's  sale  was  a  nullity,  and  did  not  divest  Foeter*$ 
title,  because  no  notice  of  appraisement  was  given  to  him,  and  because  the  ad- 
vertizement  of  eale  was  not  duly  made.     We  shall  proceed  to  the  considers- 
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ti«ii  of  tl^ose  objectioDB,  withont  enquiriog  whether  the  plaintiff  is  coinpeteDt  to 
raiae  them. 

The  objection  that  the  sherifT^B  retnrn  does  not  state  that  Foster  was  notified 
to  appoint  an  appraiser,  is  ineffectual*  The  return  shows  that  he  did  appoint 
ai}  appraiser,  who  acted.  The  sole  object  of  notice  is  to  gi4re  a  defendant  in 
execution  an  opportunity  to  appoint  an  appraiser.  If  he  makes  the  appoiot- 
xnent,  it  is  idle  to  enquire  whether  be  had  notice  or  not. 

As  to  the  advertizement,  it  is  said  that  the  sheriff's  return  states  that  the 
property  was  advertized  on  the  17th  August,  yet  that  the  sale  took  place  on 
the  8th  August.  The  sheriff's  return  shows  that  the  property  was  first  adver- 
tized for  cash,  and  afterwards  at  twetve  months'  credit. '  The  ^exposure  for  sale 
for  cash,  took  place  on  the  20th  July,  1633,  and  for  want  of  bidders,  it  was,  as 
declared  in  the  return,  re-advertized  on  that  day  for  the  8th  August  ensukig. 
This  latter  advertizement  appears  to  have  been  regular,  and  it  is  obvious  from 
the  whole  tenor  of  the  return,  that  the  statement  that  the  first  advertizement 
took  place  on  the  17th  August  was  a  mere  clerical  error.  But,  however,  this 
may  be,  there  is  another  consideration  which  is  fatal  to  the  plaintiff.  The  sale 
took  place  in  1833,  and  this  action  was  instituted  in  1843.  If  there  was  an  in- 
formality in  the  advertizement.  it  is  covered  by  the  prescription  of  five  years, 
established  by  the  act  of  10  March,  1834.  It  has  been  argued  by  counsel  that 
this  statute  cannot  be  invoked,  because  the  sale  was  antecedent  to  its  enact- 
ment. Laws  of  prescription  may  undoubtedly  be  enacted  to  take  effect  upon 
past  as  well  as  future  transactions.  The  only  qualification  is,  that  courts  of 
justice  in  applying  a  new  law  of  prescription  to  the  past,  will  not  permit  the  law 
to  retroact  beyond  its  date  in  the  application  of  the  new  term  to  the  computa- 
tions. It  is  true  that  the  first  section  of  this  statute,  prescribing  to  sheriffs  and 
other  public  officers  the  duty  of  stating  in  the  proces-oubaU  or  act  of  sale,  the 
manner,  time  and  place  of  making  advertizements,  speaks,  and  very  naturally, 
**  of  sales  hereafter  to  be  made,"  But,  in  the  4th  section,  which  establishes 
the  prescription  of  five  years,  there  is  no  such  limitation.  The  interpretation 
we  have  given  to  the  statute,  accords  with  the  opinion  expressed  in  Valderes  v. 
Bird,  10  Bob.  396,  and  iu  another  case  there  cited. 

Judgment  affirmed^ 
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Hawkins  v,  Dartest. 


Where  on  the  day  fixed  for  the  trial  of  a  case  plaintiff'a  coansel  sagigeiti,  orally,  the 
death  of  the  plaintiff,  bat  declines  to  sapport  the  saggestion  by  his  alBdavit,  or  farther 
to  appear  in  the  case,  jadgment  of  non-snit  mast  be  rendered.  The  saggestion  of 
plaintiff's  death  should  have  been  supported  by  the  affidavit  of  the  attorney,  or  by 
other  testunony  rendering  the  death  probable. 

Actions  do  not  abate  by  the  death  .of  the  parties.    C.  F.  21,  361. 

APPEAL  from  the  District  Court  of  St.  Mary,  Overton,  J.  Maskell,  appel- 
lant, pro  se.  Actions  do  not  abate  by  the  death  of  the  parties.  C.  P.  21, 
120, 361,  903.  1  La.  Ill,  6  La.  301.  11  La.  357.  6  Rob.  44.  1  Rob.  621. 
No  proceeding  can  be  had,  after  the  suggestion  of  the  death  of  a  party, 
till  his  heirs  are  made  parties.    5  Mart.  N.  S.  430.     3  La.  527.     10  La.  396. 
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5  Rob.  2.  Olivier^  for  the  defendant.  The  judgment  of  the  court  waf 
pronounced  by 

King,  J.  On  the  day  fixed  for  the  trial  of  this  cause  the  counsel  for  the 
plaintiff  suggested  orally  the  death  of  the  plaintiff,  but  declined  supporting  the 
auggestion  by  his  affidavit,  or  further  to  appear  in  the  cause.  The  plaintifT 
was  thereupon  called,  and  failing  to  appear,  a  judgment  was  rendered  as  in 
case  of  non-suit,  from  which  the  security  on  the  sequestration  bond  has 
appealed. 

It  is  true,  as  contended,  that  actions  do  not  abate  in  consequence  of  the  death 
of  parties ;  but  some  evidence  of  the  alleged  death  must  be  exhibited  before 
courts  can  be  required  \o  suspend  further  proceedings,  or  authorize  new  par- 
ties to  be  made.  The  suggestion  of  the  plaintiff's  death  should  have  been  sup- 
ported by  the  affidavit  of  the  attorney  or  by  other  testimony,  rendering  the 
death  at  least  probable.  In  the  absence  of  such  evidence,  the  judge  did  not, 
in  our  opinion,  err,  in  dismissjng  the  action.  C.  P.  arts.  21,  361.  Babcock  v. 
Williamst  10  La.  396.  This  conclusion  renders  it  unnecessary  to  consider  the 
motion  to  dismiss  this  appeal.  Judgment  affirmed* 


*.  -s.-.  >•  -* 


.-%,-.-        ,  «    NC        * 


Hutchinson  v.  Sparks. 

The  wrongful  withholding  of  notes  or  other  evidences  of  debt,  cannot  subject  the  party  tt> 
greater  damages  than  would  result  from  retaining  a  sum  of  money  equal  to  their  amouDt. 
which  cannot  exceed  the  interest.  C.  C.  1928, 1929.  Proof  that  the  creditor  could  have 
used  the  evidences  of  debt  or  notes  to  greater  profit,  cannot  authorize  any  other  damages 
than  the  amount  of  interest 

APPEAL  from  the  District  Court  of  St.  Maiy,  Vo(yrhie8,  J.  Maskell,  for 
the  plaintiff.  Splane  and  Lea^  for  the  appellant.  The  judgment  of  the 
court  was  pronounced  by 

SiJiDELi,,  J.  A  contract  of  partnership  was  made  between  the  plaintiff  and 
defendant,  the  terms  of  which  are  embodied  in  the  following  instrument : 

"  March  14th,  1846.  5.  E.  Hutchinson  received  of  Daniel  P.  Sparks  $1500. 
to  be  invested  as  joint  stock  for  the  purchase  of  corn  and  other  produce.  The 
said  Hutchinson  is  to  buy  and  sell  the  same  lo  the  best  possible  advantage,  for 
which,  as  collateral  security,  said  Hutchinson  leaves  in  possession  of  £).  Sparks 
two  notes  of  $833  each,  drawn  by  Robert  Stuart^  endorsed  by  Henry  Gibbon 
and  John  Martin^  for  which  said  notes  are  secured  by  mortgage.  AH  nett  prof- 
its derived  from  the  proceeds  of  the  $1500,  after  the  necessary  expenses,  are  to 
be  equally  divided  between  said  D,  Sparks  and  Hutchinson ;  also,  said  Sparks 
having  bought  a  load  of  corn  for  his  plantation,  said  Hutchinson  is  to  deliver  to 
his,  said  Sparks\  plantation  on  the  bayou  Teche,  for  which  said  Sparks  is  to  pay 
the  expenses  of  the  boat.  S.  E.  Hutchinson.** 

Under  this  contract  the  affairs  of  the  partnership  were  conducted  by  Hutchin- 
son^  and,  a  disagreement  having  arisen,  the  parties  referred  their  accounts  and 
claims  to  a  third  person,  who  was  requested  to  make  a  settlement  for  thera. 
This  referee  was  the  principal  witness  in  the  cause.  The  result  of  his  exami- 
nation of  the  accounts  of  the  parties  was,  that,  after  ascertaining  the  profits  of 
the  partuershij)  and  adjwstin;^  the  other  matters  of  debit  and  credit  betweeu 
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them,  a  sum  of  about  $400  was  due  to  the  defendant,  and  that  the  plaintiff  was   Hutchinson 
entitled  to  the  return  of  the  notes  given  in  pledge.    Acting  upon  this  evidence       Sparks. 
the  jury  found  that  the  defendant  should  deliver  to  the  plaintiflf  the  notes  sued 
for,  and  that  the  plaintiff  should  pay  the  defendant  $433  89. 

Although  the  case  has  been  loosely  presented,  arising  probably  in  sorae  de- 
gree from  the  informal  manner  in  which  the  accounts  of  the  partnership  were 
kept,  we  do  not  feel  at  liberty  to  disturb  the  verdict  of  the  jury  in  this  respect, 
as  it  is  not  manifestly  erroneous,  and  rests  mainly  upon  the  evidence  of  a  wit- 
ness who  enjoyed  the  confidence  of  the  parties  themselves. 

There  is,  however,  a  portion  of  the  verdict  which  we  cannot  afBrm.  They 
allowed  the  plaintiff  the  sum  of  $1,000  as  damages  for  the  detention  of  the 
pledged  notes,  besides  awarding  their  return  to  the  plaintiff.  The  ground  upon 
which  this  claim  for  damages  was  made  was,  that  if  the  plaintiff  had  obtained 
the  notes  when  he  demanded  them,  after  the  report  of  the  referee,  he  would 
have  been  able  to  raise  money  upon  them,  and  could  have  employed  it  profitably. 
To  sustain  these  allegations  witnesses  were  called  to  prove  that,  at  the  time,  fa- 
vorable opportunities  were  presented  for  speculation  in  corn,  and  that  the  plain- 
tiff would  have  been  able,  with  a  sum  of  $1,000,  which  he  could  have  raised 
upon  the  notes,  to  realize  profits  to  the  amount  of  $1,000.  Damages  thus  re- 
mote and  conjectural,  are  inadmissible. 

Withholding  from  the  defendant  the  evidences  of  debt  upon  which  he  de- 
sired to  raise  money  should  not  induce  a  more  rigorous  measure  of  damages 
than  withholding  a  like  sum  of  money ;  and  in  such  case  the  measure  of  dam- 
ages would  be  interest.  See  Civil  Code,  arts.  1928,  1929.  Pothier,  Oblig. 
part  1,  ch.  2,  art.  3.  Under  the  circumstances,  we  do  not  think  any  damages 
should  be  allowed.  There  is  nothing  to  indicate  bad  faith  on  the  part  of  the 
defendant;  nor  does  it  appear  from  the  evidence  that  he  has  been  put  in 
default. 

It  is,  therefore,  decreed  that,  so  much  only  of  the  judgment  of  the  court 
below  as  adjudges  the  recovery  of  $1,000  damages,  be  reversed ;  and  that,  in 
all  other  respects,  the  judgment  of  the  court  below  be  affirmed,  the  plaintiff 
paying  the  costs  of  this  appeaj. 


Delahoussaye  v.  Landry. 

"Wliere  an  act  of  sale  of  a  tract  of  animproved  land,  made  at  a  time  when  the  cnltivation  of 
«agar  was  unknown  in  that  part  of  the  State  where  the  land  was  siraated,  estahlisbed  a 
■ervitade  in  favor  of  the  land  sold  on  an  adjoining  tract,  authorizing  the  purchaser  "a pren- 
dre du  boit  pour  Vuiilit€  de  son  habitation  sur  ^c,  ce  privilege  re»tant  attachi  pour  ioujoura 
a  la  dite  terref',  the  purchaser  will  not  he  allowed,  on  subsequently  commencing  the  culti- 
vation and  manu&eture  of  sugar,  to  take  from  the  land  subject  to  the  usufruct,  wood  to  make 
his  sugar.  Per  Curiam ;  The  provision  of  the  quantity  of  wood  necessary  for  the  manu  - 
facture  of  sugar  could  not  have  been  contemplated  by  the  parties,  at  the  time ;  and  were 
we  to  authorize  the  taking  of  that  quantity,  what  was  originally  agreed  to  as  an  ordinary 
servitude,  might  destroy  the  value  of  the  burthened  estate. 

APPEAL  from  the  District  Court  of  St.  Martin,  Overton,  J.     The  facta  of 
this  case  are  stated  in  the  opinion  of  the  court. 
Brent  and  Magill,  for  the  plaintiff,  cited  3  Toullier,  nos.  8,  11,  17,  386,  422, 
424,  4C9.     Purdessus,  nos.  fi,  234,  236,  237,  233.  Domat,  b.  1,  tit.  12,  sec.  1, 
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Delahocssati  no.  3.     Cod^  of  1808,   Serv.  art.  G5.    C.  C.  749,  774.     Orleans  yavigalm 
V'  Co.  V,  New  Orleans,  2  Mart.  25,  201. 

Lakdbt.  Simon,  for  the  appellant.     Oar  CivU  Code,  art.  705,  which  is  verfoatim  tiM 

same  as  art.  686  of  the  french  code,  says,  in  positive  terms,  that  *'  the  use  aod 
extent  of  servitudes  established  bj  contract,  are  regulated  by  the  title  by  which 
they  are  granted."     The  same  provision  existed  in  the  CivU  Code  of  1808,  p. 
138,  art.  49 ;  and  the  same  rule  is  repeated  in  §  3  of  art.  718,  with  regard  to  the 
right  of  passage,  as  established  by  law  or  by  convention.     Domat,  1.  1,  tit.  12, 
0.  1,  §  8,  says :    **  he  droit  et  Tusage  d'une  servitude  ae  regie  par  le  titrequi 
I'etablit ;  et  elle  a  ses  homes  et  sou  6tendue  selon  qu*il  a  6te  conveuu,  si  le  titre 
est  une  convention.    Ainsi,  celui  ^  qni  elle  est  due,  et  celui  qui  la  doit,  doiveot 
8*en  tenir  au  titre,  soit  pour  la  quiUit^  de  la  servitude,  ou  pour  les  manieres 
dont  TuQ  doit  user,  et  I'autre  souffrir."  See  also,  §  13  and  19,  and  the  same  prio- 
ciple  is  also  recognized  by  TouJIier,  v.  3,  nos.  601, 602,  and  by  Lesage,  *'  Traite 
des  Servitudes,  v.  1,  nos.  287,  302,  303,  and  305.    All  these  authorities  recog- 
nize the  doctrine  that  a  servitude  established  by  contract,  derives  its  whole 
force  from  the  stipulations  aontained  in  the  written  act,  that  its  use  and  extent 
must  be  governed  exclusively  by  the  terms  of  the  convention  under  which  it 
was  acquired,  and  that  when  those  terms  are  dear  and  explicit,  it  cannot  be  re- 
stricted, modified  or  limited.    Pardessus,  in  his  Traits  des  Servitudes,  no.  237, 
after  having  in  divers  preceding  articles,  examined  in  what  manner  the  objector 
intention  of  the  parties  could  be  reached,  when  the  terms  of  the  contract  are 
obscure,  uncertain,  or  doubtful ;  and  after  having,  in  no.  536,  adopted  the  rule 
that  in  order  to  explain  the  intention  of  the  parties,  and  **  supplier  k  rincert- 
itade  que  laisse  le  titre  originaire,"  *'l'etat  des  lieux  et  la  situation  respective 
des  parties  ^  Fepoque  k  laquelle  la  servitude  a  et6  6tablie  doiveot  anssi  servtr 
a  en  determiner  T^tendue  et  le  mode  d*execntioD«"  goes  on  to  say,  no.  237: 
Mais  ni  Tintention  des  parties,  ni  Tusage,  ni  la  position  des  lieux,  ne  iMornuent 
r^mporter  sur  la  lettre  mdme  des  actes,  parce  que  ce  sont,  conformement  i 
Part.  686  du  Code,  ees  actes  qui  doivent  servir  de  base.'*     In  no.  18,  the  same 
author,  speaking  of  future  advantages  to  be  derived  from  a  contract  cootaioiog 
the  grant  of  a  servitude  for  the  benefit  of  an  estate  not  in  existence  at  the  time 
of  the  deed,  says :  II  ne  faut  pas  toutefois  induire  que  Futility  ou  ragr§mentde 
I'heritage  pour  lequel  la  servitude  est  cr6r^  doivent  exister  pr^sentemeot ;  no 
proprietaire  peot  6tablir  pour  son  heritage  des  droits  qui  ne  lui  sent  pas  actuel- 
lement  utiles,  mais  dont  il  est  possible  que  Tavantage  se  lasse  sentir  un  jour 
&c.;  and  he  further  expresses  the  opinion  that  a  servitude  may  be  acquired  for 
the  benefit  of  an  estate  which  does  not  exist ;  the  object  of  the  stipulation  be- 
ing a  future  advantage,  **  et  rint6r6t  futur  n'est  pas  un  motif  moina  d^termioant 
2ui  I'int^rdt  present."     So  it  was  in  this  case :  the  plantation  did  not  exist  attba 
ate  of  the  contract,  it  was  to  be  subsequently  established  on  the  tract  of  laod 
purchased,  and  the  servitude  was  prospective  in  its  operation,  or  rather  io  its  ob- 
ject or  end.     See  also  H  5,  no.  56,  in  relation  to  conventional  servitudes  iostita- 
ted  by  a  title  in  which  the  stipulated  right  is  indefinite  or  unlimited.    I  ood- 
ceive  this  to  be  also  applicable  to  this  case,  as,  by  the  terms  of  the  grant,  tbe 
exercise  of  the  right  is  indefinitely  and  indeterminately  allowed  for  the  utility 
(in  general)  of  the  defendant's  plantation ;  and  as  therefore  the  owner  thereof 
is  not  limited  to  the  taking  ot  any  particular  number  of  cords  of  wood,  pro- 
vided such  taking  has  for  its  object,  and  be  conducive  to,  any  profit  which  may  be 
derived  from  the  cultivation  of  tlie  land. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  defendant  cUims  a  servitude  on  the  hmd  of  the  plaio- 
tiff,  in  favor  of  a  tract  of  land  having  ten  arpents  front  by  thirty  two  in  depth, 
on  the  bayou  Teche,  purchased,  in  1809,  by  him  from  Louis  Delahaussaye,  un- 
der whom  the  plaintiff  also  holds.  The  clause  which  gives  rise  to  this  oootio- 
versy  is  in  the  following  words :  «*  It  est  convenu  que  Joseph  Landry  est 
d(iment  autoriz6  par  ce  present  k  prendre  du  bois  pour  VutiliU  de  son  habita- 
tion sur  la  terre  du  dit  sieur  Delahoussaye,  situ^e  au  grand  hois,  ce  privilege 
restant  attach^  pour  tonjours  i  la  dite  terre  de  diz  arpenfes  stipulee  an  present 
acte."  At  the  time  of  sale  the  tract  of  land  of  the  defendant  was  unsettled, 
and  entirely  uncultivated  ;  a  short  time  afterwards  it  was  occupied  and  established 
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as  a  cotton  plantation.  In  1829,  or  1830,  the  defendant  having  converted  hia  Delahoussatx 
estate  into  a  sugar  plantation,  considered  that,  under  the  stipulation  above  men-  Landuy. 
tioned  he  had  a  right  to  take  his  wood  from  the  plaintifT's  land  for  the  purpose  of 
making  his  sugar,  and  took  it  accordingly*  The  object  of  this  suit  is  to  restrict 
the  defendant  to  what  the  plaintiff  considers  as  a  lawful  exercise  of  this  ser- 
vitude. The  district  jxidge  decided  in  favor  of  the  plaintiff,  and  gave  damages 
against  the  defendant  for  an  abuse  of  this  servitude,  and  the  defendant  has  ap- 
pealed. 

About  the  period  of  the  defendant's  purchase^  cotton,  corn,  &c.,  were  the 
sole  products  of  cultivation  in  the  neighborhood.  There  was  but  one  sugar 
house  in  the  whole  parish,  which  was  shortly  after  abandoned.  The  district 
judge,  in  view  of  the  situation  of  the  land,  and  the  condition  of  the  country  at  the 
remote  period  of  the  sale,  was  of  opinion  that  the  change  in  the  culture  of  the 
defendant,  twenty  years  aftor  the  purchase,  from  cotton  to  sugar,  would  essen- 
tially change  and  augment  the  burthen  of  the  servitude,  and  that  the  provision 
of  the  quantity  of  wood  necessary  for  the  manufacture  of  sagar  from  the  lands 
of  the  vendor,  could  not  have  been  in  the  reasonable  contemplation  of  the  par- 
ties at  the  time  of  making  their  contract ;  nor  did  the  judge  consider  that,  ac- 
cording to  the  rules  of  law,  for  the  interpretation  of  servitudes,  the  right  claim- 
ed by  the  defendant  could  be  supported. 

In  this  opinion  of  the  judge  we  concur.  At  the  time  this  servitude  was  ere- 
ated,  it  was  not  onerous,  and  the  estate  aifectod  could  support  it  without  deter- 
ioration. Sugar  was  not  then  one  of  the  staple  products  of  the  State.  The 
present  wants  of  the  plaintift,  for  the  new  product  of  his  land,  increase  many 
fold,  and  may  increase  still  more,  the  burthen ;  so  that  what  was  originally 
within  the  province  of  the  parties,  agreed  to  as  a  common  or  ordinary  servitude 
may  become  a  devastation,  and  destroy  the  value  of  the  burthened  estate.  The 
authorities  adduced  by  counsel  have  been  examined,  and  it  is  useless  to  repro- 
duce them  in  this  opinion,  in  which  we  confine  ourselves  to  the  result  of  our  ex. 
amination. 

The  district  judge  restricted  the  right  of  taking  wood  from  the  land  of  the 
plaintiff  to  thirty-five  cords  of  wood  as  the  maximum  per  annum,  that  being  the 
number  of  cords  of  wood  sufficient  for  fuel  and  rails  for  the  use  of  the  planta- 
tion, under  the  evidence  adduced.  The  appellant  objects  to  this  restriction  as 
in  conflict  with  bis  servitude,  and  we  are  not  prepared,  under  the  information 
tion  before  us,  to  render  it  perpetual. 

The  subject  is  one  of  great  importance  in  this  portien  of  the  State  particu- 
larly, and  we  feel  great  reluctance  in  determining  it  without  furtlier  lights.  We 
shall  leave  the  extent  of  this  servitude,  as  to  the  quantity  of  wood  and  what 
wood  is  to  be  taken,  open  for  further  enquiry,  and  change  the  judgment  appeal- 
ed from  in  that  particular.  The  parties  themselves  may  perhaps  render  a  fur- 
ther examination  of  this  subject  by  a  court  unnecessaTy. 

The  judgment  appealed  from  is,  therefore,  reversed  ;  and  it  is  ordered  that 
the  defendant  be  perpetually  enjoined  from  cutting  or  taking  from  the  plaintiff's 
land  wood  for  the  purpose  of  making  and  manufacturing  of  sugar,  and  be  con- 
fined to  the  exercise  of  his  servitude  to  the  wood  for  the  use  of  his  pkintation, 
four  VutUiU  dt  $on  habitation ;  and  that  the  plaintiff  recover  from  the  defend- 
ant the  sum  of  $212  with  costs ;  the  plaintiff  paying  the  costs  of  this  appeal, 
w^ifihout  prejudice  to  other  matters  not  included  in  this  decree. 
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The  Consolidated  Association  r.  Combau  ct  aL 

A  partitl  payment  by  a  debtor  on  an  obligaticxi  intermpts  prescriptifQii.  being  an  acknowledg- 
ment of  tbe  debt.  C.  C.  3486.  So  trhef 0  a  debtor,  who  bad  eXecated  a  bood  fcr  the 
ammint  of  a  loan  and  mortgaged  property  to  secure  its  paymeot»  leases  the  mortgaged 
premises,  stipulating  in  tbe  act  of  lease  that  it  shall  not  be  affected  by  the  deadi  of  the  ks- 
aor,  and  that  tbe  lessee  shall  pay  the  debt  oat  of  tbe  rent,  a  payment  on  the  bond  by  the 
lessee  will  bave  the  same  effect  in  internipting  prescription  as  if  made  by  the  debtor 
himself;  and  this,  whether  the  payment  was  made  before  or  after  the  death  of  tbe  lessor ; 
and  where  the  heirs  of  the  lessor  have  accepted  his  saccession,  they  will  be  boond  by  die 
payment. 

Where,  pending  an  action  by  a  mortgagee  against  the  heirs  of  a  mortgagor,  who  had  accef*> 
ed  bis  saccession,  to  enforce  his  claim  against  the  mortgaged  property  and  against  the 
heirs  personally,  an  attorney,  who  had  appeared  br  the  defendants,  porchases  a  portion  of 
tbe  mortgaged  property,  the  poxchase  will  be  a  noUity  as  to  the  mortgagee.  C.  C.  24S2, 
2623.  So  far  as  the  freedom  from  the  mortgage,  resolting  from  prescription  or  peremptioii, 
is  concened,  the  right  piucbased  was  a  Utigeoos  one.  The  naked  title  not  being  in  litiga* 
tioo,  the  purchase  of  it  was  not  iUegaL 

APPEAL,  by  pkiDtiflTs  and  defeodants,  fram  a  judgment  of  the  District 
Coart  of  Lafayette,  Overton,  J.  Magill  and  Simon,  for  the  plaintiffs. 
Mouion  and  Brent,  for  the  defendants.  Brent  and  Voarkies,  interrenors,  pro 
$e.     The  judgment  of  the  court  was  pronounced  by 

Slid£LL,  J.  The  defendants  are  sued  as  the  heirs  and  legal  representatiTes 
of  Charles  Comeau,  a  stockholder  of  the  bank,  and  his  wife,  upon  a  bond  exe- 
cuted by  them  to  the  bank,  for  a  loan  under  the  charter.  The  bond  is  dated  ia 
March,  1830,  and  is  payable  in  March,  1831. 

A  plea  of  prescription  will  be  first  considered.  This  suit  was  brought  and 
seiTice  of  citation  was  accepted  by  defendants,  in  January,  1846.  As  the  bond 
was  not  a  negotiable  instrument,  the  shortest  term  of  prescription  applicable  to 
it  is  that  of  ten  years.  We  shall  consider  it  with  reference  to  that  term,  as  the 
most  favorable  to  the  defendants.  In  doing  so,  we  are  not  to  be  considered  as 
expressing  an  opinion  upon  the  point  made  by  the  plaintifls,  that  the  prescript 
tion  of  this  obligation  was  taken  out  of  the  ordinary  rule  by  the  provisions  of 
the  charter  of  the  bank,  and  more  particularly  the  6th  section  of  the  act  of  19th 
February,  1828.  The  facts  material  to  the  enquiry,  and  which  we  consider  as 
satisfactorily  proved,  are  as  follows : 

The  bond  bears  endorsements  of  payments  on  account  in  1831  and  1635 ; 
and  a  further  payment  was  made  in  July,  1836,  by  Lastrapes,  Desmare  ff  Co*, 
the  factors  of  Valery  Veillon,  at  his  request.  In  August,  1827,  Oharles  Co^ 
mean,  with  his  wife,  executed  a  notarial  act  of  lease  to  VaUery  VeiUon  and  iV. 
D.  Pellerin,  of  a  plantation  and  slaves,  which  he  subsequently  mortgaged  to 
the  Consolidated  Bank,  to  secure  his  stock  and  loan.  The  act  recites  that 
Comeau  intended  to  obtain  a  loan  upon  mortgage  from  the  bank ;  and  one  of  the 
stipulations  of  the  lease,  which  was  for  the  term  of  fifteen  years,  and  was  not 
to  be  affected  by  the  death  of  the  parties,  was  that  Veillon  and  Pellerin  should 
pay  the  bank  the  amount  of  the  loan,  together  with  the  interest  accruing  there* 
on,  **in  such  manner,  and  by  such  instalments,  as  the  said  bank  may  require.*^ 

A  partial  payment  by  the  debtor  upon  nn  obligation,  interrupts  preFcriptioOr 
being  an  acknowledgment  of  the  debt.     Civil  Code.  34P6.     The  payment  by 
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Veillon  was  not  a  payment  by  a  stranger,  but  by  a  party  charged  by  Comeau^  Comsolidated 
under  the  covenant,  to  pay  the  debt.     It  has,  therefore,  the  same  effect  as  „ 

though  made  by  himself.  But  it  is  said  that,  whatever  might  have  been  the  Comeau. 
effect  of  the  payment  by  Veillon^  had  it  been  made  during  the  life  of  Comeauj 
it  must  be  considered  as  ineffectual  against  his  heirs.  That  he  died  before  the 
payment,  and  the  mandate,  if  any  was  given,  expired  thereby.  The  heirs 
accepted  his  succession,  and  were  bound  by  his  contracts.  The  debt  to  the 
bank  became  their  debt,  as  the  defendants  admit.  How  are  the  covenants  in 
the  lease  to  be  distingnished  from  other  contracts  made  by  the  deceased  ?  The 
covenants  in  the  lease  are  not  personal.  The  lease  was  binding  on  the  heirs  oi 
both  parties.  The  death  of  Comeau  did  not  annul  it.  The  lessees  continued 
in  possession  to  the  full  expiration  of  the  term,  which  expired  only  in  1842. 
The  lessees  covenanted  to  pay  the  rent,  in  a  certain  manner,  lawfully  stipulated 
by  the  parties.  One  of  the  modes  of  payment  was,  the  payment  of  the  in- 
terest and  principal  to  the  bank.  By  the  mortgage  it  was  contemplated  that  the 
borrowers  should  have  the  privilege  of  paying  by  annual  instalments  of  one 
thirteenth  ;  and,  as  we  have  seen,  the  lease  contemplated  payment  by  instal- 
naents.  It  is  impossible  to  separate  this  covenant  from  the  other  covenants, 
and  to  treat  the  others  as  heritable  and  this  not.  The  authorvTy,  therefore,  to 
make  payments  to  the  bank,  did  not  cease  with  the  death  of  Comeauy  bat,  like 
the  lease  itself,  survived,  and  was  binding  upon  his  heirs.  The  payment,  there- 
fore, being  binding  upon  the  heirs,  and  having  been  made  within  ten  years, 
even  from  the  date  of  maturity  nominated  in  the  bond,  it  interrupted  prescrip. 
tion.  Ten  years  had  not  elapsed  from  that  interruption  before  the  institution  of 
this  suit.     The  plea  of  prescription  was,  therefore,  properly  dismissed. 

It  remains  to  consider  the  rights  of  the  interveners,  who  are  third  possessors 
of  a  portion  of  the  mortgaged  property,  and  resist  the  hypothecary  action  of 
the  plaintiffs, 

A  suit  was  instituted  by  the  plaintiffs,  in  1844,  to  enforce  their  claim  against 
the  heirs  of  Comeau  personally,  and  also  against  the  property  mortgaged.  In 
this  suit  the  interveners,  attornies  and  counsellors  at  law,  appeared  for  the  de- 
fendants, and  resisted  the  action,  alleging  the  invalidity,  and  pleading  the  pre- 
scription and  preemption,  of  the  mortgage.  On  the  14th  November,  1845,  the 
heirs  of  Comeau  and  wife  sold  a  portion  of  the  mortgaged  property  to  the  in- 
terveners, without  warranty,  and  with  a  dispensation  of  the  certificate  of  mort 
gage  required  by  the  3328th  article  of  the  Code.  On  the  15th  November, 
1845,  the  suit  was  terminated  by  a  judgment  of  non-suit,  upon  motion  of  the 
plaintiffs.  In  the  present  suit  the  intervenors  appeared  as  counsel  for  the 
heirs,  and  a  similar  defence  was  made  as  in  the  previous  suit.  The  two  pur- 
chasers also  presented  a  petition  of  intervention,  ita  which  they  set  up  their  title 
by  the  purchase  of  14  November,  1845,  alleged  their  possession  under  it,  and 
consequent  interest  in  the  suit,  united  in  the  grounds  of  defence  pleaded  by  the 
defendants,  and  pleaded  specially  prescription  and  the  preemption  of  the  mort- 
gage by  the  failnre  to  reinscribe  it  within  ten  years.  Their  prayer  is,  that  the 
property  purchased  by  them  be  declared  to  be  unaffected  by  the  mortgnge,  and 
that  they  be  quieted  in  its  possession.  The  court  below  gave  judgment  in 
favor  of  the  plaintiffs,  against  the  heirs ;  but  sustained  the  intervention,  and 
exempting  the  property  purchased  by  the  interveners  from  the  operation  of  the 
mortgage. 

It  is  contended  by  the  plaintiffs  that,  the  purchase  made  by  the  intervenors 
can  have  no  effect  against  the  plaintiffs,  because  it  involved  a  violation  of  articles 
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Consolidated  2422,  2G23  of  the  Civil  Code.     Article  2422  declares  that »»  public  oflicers  con- 
^_  nected  with  courts  of  justice,  such  as  judges,  advocates,  attorneys,  clerks,  and 

CouEAU.  sheriffs,  caonot  purchase  litigious  rights,  which  fall  uuder  the  jurisdiction  of 
tlie  tribunal  in  which  they  exercise  their  functions,  under  penalty  of  nullity, 
and  of  having  to  defray  all  costs,  damages  and  interest.*'  Article  2623  defines 
a  litigious  right :  **  A  right  is  said  to  be  litigious  whenever  their  exists  a  suit  and 
contestation  on  the  same."  The  intervenors  reply  that  the  case  does  not&li 
within  the  prohibition,  because  the  title  to  the  property  is  not  in  dispute.  That 
the  bank  does  not  pretend  to  be  the  owner  of  the  land,  but  merely  claims  a 
mortgage  upon  it. 

The  argument  appears  to  us  unsound.  It  conflicts  with  the  fair  intendment 
and  spirit  of  the  law.  So  far  as  the  naked  title  to  the  land  was  concerned, 
there  was,  indeed, no  litigation.  But  so  far  as  the  freedom  from  encumbrance  was 
involved,  the  right  purchased  was  litigious.  It  was,  at  the  moment  of  the  pur- 
chase, a  litigated  question,  whether  the  mortgage  was  originally  valid  or  inyalid 
— whether  it  had,  or  had  not,  lost  its  effect  by  prescription,  or  the  failure  to 
reinscribe?  In  this  litigation  the  intervenors  made  themselves  penonal  partici- 
pants, and  new  renew  it,  resisting  the  bank's  claim  upon  the  same  grounds 
which  were  then  contested.  The  naked  title  they  had  a  right  to  buy;  but  so 
far  as  the  question  of  encumbrance  was  involved,  and  so  far  as  they  avail  them- 
selves of  their  purchase  to  resist  the  claim  of  the  plaintiflB,  the  purchase  is  a 
nullity,  and  can  confer  no  rights. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  District  Court  be  reversed, 
80  far  as  it  sustains  the  intervention  ;  that  the  petition  of  intervention  be  dis- 
missed ;  that  the  costs  of  the  intervention  in  the  court  below,  and  one-half  of 
the  costs  thereof  on  this  appeal,  be  paid  by  the  intervenors  ;  that  the  property 
described  in  the  act  of  sale  executed  by  the  heirs  of  Comeau  to  the  said  inter- 
veners, by  act  before  C  M.  Olivier,  notary,  on  the  14th  day  of  November,  1845, 
whereof  a  copy  is  on  record  in  this  cause,  be  seized  and  sold  to  pay  to  the 
plaintiffs  the  sum  of  $8,460,  with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum  from  the  16th  March,  1838,  until  paid  ;  that  the  judgment  rendered 
against  the  defendants  be  affirmed  ;  and  that  the  defendants  pay  one-half  of  the 
costs  of  this  appeal:  * 


[H 


Succession  of  Reeves. 

Id  all  probate  proceedings  the  teatimony  of  witnesses  mast  be  taken  in  writing.  The  re- 
oi^anization  of  the  jadiciary  under  the  constitation  of  1845  has  made  no  change  in  the  mle, 
prescribed  by  art  1042  of  the  Code  of  Practice,  on  this  subject.  A  non -compliance  with 
the  article  may  be  taken  advantage  of  by  assignment  of  error  on  appeal. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton,  J.    Dwight,  for  the 
appellant.     Mouton,  Crow,  and   Greig,  contr^.      The  judgment  of  the 
court  was  pronounced  by 

F^usTis,  C.  J.  This  appeal  is  taken  on  behalf  of  certain  minor  heirs  of  the 
deceased,  Joseph  Reeves,  who  reside  in  the  State  of  Mississippi,  from  a  certain 
final  judgment  homologating  a  tableau  of  distribution  of  proceeds  of  the  effects 
of  the  succession,  presented  by  Edrnond  Reeves,  administrator  thereof.  The 
record  comes  up  witliout  any  bill  of  exceptions  or  Ptatoment  of  facts.     The  ap- 
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pellant  assigns  as  error  that,  according  to  the  record,  the  judgment  was  render-     Succession 

OF 

ed  without  evidence.  No  note  or  minute  of  the  evidence  appears  of  record ;  h^kves. 
and,  in  proceedings  of  courts  of  probate  art.  1042  of  the  Code  of  Practice 
appears  to  be  imperative  in  this  respect.  It  provides  that  the  testimony  of  wit- 
nesses in  causes  before  the  courts  of  probate  -ehall  be  taken  in  writing,  and 
annexed  to  the  record ;  and  a  list  shall  be  made  of  such  documents  as  are  pro- 
duced by  the  parties,  and  are  not  annexed  to  the  record,  that  they  may  be  read 
on  the  appeal.*' 

The  interests  of  minors  and  absentees  in  probate  proceedings,  have  induced 
oar  predecessors,  on  all  occasions,  to  reqnire  a  compliance  with  this  regulation 
on  the  part  of  those  courts ;  and  we  do  not  think  the  new  organization  of  our 
judiciary  system,  under  the  present  constitution,  has  made  any  change  in  this 
salutary  rule,  which  is  to  be  strictly  observed  in  all  probate  proceedings,  although 
in  ordinary  courts  no  such  rule  of  practice  exists. 

It  appears  to  have  been  settled  that  a  non-compliance  with  this  article  on  the 
part  of  a  court,  can  be  taken  advantage  of  by  assignment  of  error  on  the  appeal. 
Tompkins  v.  Benjamin,  16  La.  200.  Graham  v.  Graham^  Id.  203.  De  Ar- 
mas V.  De  Armas,  17  Id.  115.  The  judgment  appealed  from  was  rendered  by 
the  judge  of  the  parish  of  Lafayette.  We  do  not  deem  it  necessary  to  notice 
the  other  matters  assigned  as  error  by  the  appellant. 

The  judgment  appealed  from  is,  therefore,  reversed,  and  the  case  reman- 
ded for  a  new  trial,  the  administrator  of  the  succession  paying  the  costs  of  this 
appeal. 


Carroll  r.  Miller. 

An  affidavit  at  the  foot  of  a  petition  for  ao  injunctioD  in  these  words,  "tliat  facts  -and  allega- 
tions contained  in  the  foregoing  petition  are  true",  is  insufficient,  no  specific  fact,  rendertii!; 
an  injunction  necessary,  being  sworn  to. 

APPEAL  from  the  District  Court  of  St.  Mary,  Overton,  J.  Gibbon,  for  the 
appellant.  Splane,  for  the  defendant.  The  judgment  of  the  court  was 
pronounced  by 

Kino,  J.  The  plaintiff  has  appealed  from  a  judgment  dissolving  an  injunc- 
tion which  he  obtained,  arresting  an  order  of  seizure  and  sale  issued  at  the  suit 
of  the  defendant.  The  defendant  has  prayed  that  the  judgment  of  the  infe- 
rior court  be  amended,  by  awarding  to  him  interest  and  damages. 

The  oath  upon  which  the  injunction  issued  is,  ^^  that  facts  and  allegations  contain- 
ed in  the  foregoing  petition  are  true."  In  a  recent  case  {ante  p.  466,)  we  held  an  oath 
in  this  form  to  be  insufficient,  no  specific  fact  rendering  an  injunction  necessary 
having  been  sworn  to.  Upon  this  ground  alone  the  defendant  would  be  entitled  to 
an  affirmation  of  the  judgment  appealed  from.  We  have,  however,  carefully 
examined  the  evidence,  which  hos  satisfied  our  minds  that  the  injunction  was 
resorted  to  for  the  purpose  of  procuring  improper  delay,  and  that  damages 
should  have  been  awarded  to  the  defendant  on  its  dissolution.  The  judgment 
enjoined  bears  ten  per  cent  interest,  and  the  interest  prayed  for  can  not  be 
allowed. 

It  is,  therefore,  ordered  that  tlie  judgment  appealed  from  be  amended,  and 
that  tho  defendnnt,  CafJnrine  Milhjr,  recover  of  the  [ilainliir  J/".   //,   Cur  roll, 
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Carroll       $170,  being  ten  per  cent  damages  on  the  amount  of  the  jadgmentenjoineJ.  In 
Miller.       other  respects  said  judgment  is  affirmed  with  costs.     The  surety  on  the  in« 
junction  bond  not  being  before  us,  no  judgment  is  rendered  against  him. 


Angelina  v.  Whitehead  et  al. 

Where  a  female  child,  a  alave.  was  lold,  while  the  Code  of  1803  was  in  force,  by  a  written 
inatramcnt  reciting  that  the  vendor  '*  in  consideration  of  a  solemn  promise  made  to  bim 
by  the  purchaser  to  manomit  and  set  free  the  said  female  sIatc  and  of  a  certain  sum  (the 
amoantof  which  ia  stated  in  the  act)  bargains,  aells  and  delivers  the  slave  to  the  porcbaser 
with  full  power  and  authority  to  manumit  her,"  the  sale  will  be  considered  to  have  been 
made  to  insure  her  emancipation.  The  emancipation  was  an  essential  condition  without 
which  the  sale  would  not  have  been  made,  and  was  to  be  regulated  by  considerations  of 
the  slave's  own  welfare,  and  tlie  laws  of  the  State.  She  did  not  become  free  on  attaining 
the  age  of  thirty  years  ;  but  her  right  to  have  her  condition  adjudicated  upon,  and  ber 
emancipation  and  that  of  hor  children  ordered,  so  far  as  ber  owner  was  concerned,  onless 
there  was  some  lawful  impediment,  then  became  complete.  Moreaa  <&  Carleton's  Parcidasi 
part.  3,  tit.  11,  law  8.    C.  0.  185. 174.    C.  P.  103. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton,  J.  W.  B.  Lewis 
and  PorUr,  for  the  appellant,  cited  Code  of  1808,  p.  262,  art  21.  Civil 
Code,  art.  1896.  2  La.  215,  340.  Brent,  for  the  defendants,  relied  on  Bozzi  v. 
Bose,  8  Mart.  194.  Code  of  1608,  p.  40,  art.  25;  p.  42,  art.  27;  p.  220,  art. 
53.  4  Mart.  N.  S.  464.  7  lb.  N.  S.  425.  8  lb.  N.  S.  127.  I  La.  241.  10 
La.  90.  13  La.  411.  17  La.  365.  The  judgment  of  the  court  wo8  pro- 
nounced by 

EusTia,  C.  J.  This  is  an  action  for  liberty,  instituted  by  the  plaintiff  for 
herself  and  her  three  children.  She  was  born  a  slave  in  the  State  of  Missis- 
sippi, in  the  year  1812,  and  belonged  to  the  late  John  B.  HoUiday,  of  this  State, 
by  whom  she  was  sold  to  Philander  Campbell,  then  residing  in  the  present 
parish  of  Lafayette.  She  and  her  children  were  held  as  slaves  during  his  life- 
time, and,  on  his  decease,  by  the  defendants,  who  are  his  heirs,  and  who  assert 
their  right  to  hold  them  in  bondage.  This  is  the  second  action  instituted  by 
the  plaintiff  for  the  same  cause.  On  the  trial  she  was  non-suited,  and  has 
appealed. 

The  instrument  under  which  she  claims  her  freedom  is  as  follows : 
'*  Know  all  men  by  these  presents,  that  I,  John  Boherl  HoUiday,  of  the 
•State  of  Louisiana,  for  and  in  consideration  of  a  solemn  promise  made  to  me 
by  Philander  Campbell,  of  the  State  aforesaid,  that  he  would  manumit  and  set 
free  from  bondage,  a  certain  mulatto  girl  named  Angelina,  and  the  further  con- 
sideration of  one  hundred  and  fiity  dollars  to  me  in  hand  paid,  the  receipt  where- 
of I  do  hereby  acknowledge  myself  herewith  fully  sati&fied,  contented,  and 
paid,  have  bargained,  sold,  and  delivered,  and  by  these  presents  do  bargain, 
sell,  and  deliver,  unto  the  said  Philander  Campbell,  with  full  power  and  autho- 
rity to  ranoumit,  set  free,  and  forever  release  from  bondage  the  said  mulatto 
girl  Angelina^  in  as  full  and  ample  manner  as  I  myself  could  have  done  before 
the  execittiori  of  these  presents.     The  said  girl   is  about  nine  years   u)J.     la 
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witness  Mrhereof,  I  liave  bereuoto  set  my  hand  and  seal,  at  Richland,  in  the      A»qf.lihk 
State  of  Mississippi,  this  26th  day  of  July,  1820.  Whitehead. 

"Jno.  R.  Hollidat.     [Seal.] 
**  Signed,  sealed,  and  delivered  In  the  presence  of 
•»Wm.  Yerley." 

Allen  Campbell  brought  the  plaintiff  from  the  State  of  Mississippi,  to  the 
residence  of  his  brother,  the  ancestor  of  the  defendants,  at  his  request,  and, 
with  her,  was  delivered,  at  the  same  time,  the  above  bill  of  sale.  His  brother 
read  it  and  retained  it  until  his  death,  when  it  passed  to  the  possession  of  the 
defendants.  There  appears  to  be  no  question  as  to  the  verity  of  the  instru- 
ment, and  the  questions  raised  in  the  argument  of  the  case  relate  principally 
to  its  validity  and  effect.  As  to  its  evident  sense,  on  a  fair  and  reasonable  con- 
struction, we  think  there  can  scarcely  be  any  question. 

Considering  the  whole  of  this  instrument  together,  without  going  out  of  its 
terms,  we  think  that  the  sale  was  made  by  HoUiday  for  the  purpose  of  insur- 
ing the  emancipation  of  the  plaintiff;  that  this  was  an  essential  condition  of  the 
contract,  without  which  it  would  not  have  been  made.  The  slave  was  of  a 
tender  age,  incapable  of  taking  care,  of  herself,  and  her  emancipation  was  to 
be  regulated  by  considerations  of  her  own  welfare,  and  the  laws  of  Louisiana, 
in  which  State  both  of  the  parties  resided.  Such  is  the  true  construction,  or 
the  greater  and  most  formal  portion  of  the  instrument  means  nothing.  If  we 
look  to  the  evidence  adduced  on  the  trial,  no  other  consti'uction  is  possible ;  and 
as  to  the  admissibility  of  any  portion  of  it,  as  reserved  in  the  bills  of  exception, 
it  is  unnecessary  to  decide,  after  the  opinion  we  have  expressed  on  the  con- 
struction of  the  instrument  itself,  under  the  circumstances  which  attended  its 
execution  and  delivery. 

By  the  plaintiff's  having  attained  the  age  of  thirty  years,  she  did  not  become 
a  free  person,  but  her  right  to  be  emancipated  then  became  complete,  unless 
there  was  some  lawful  impediment  to  its  exercise.  The  165th  article  of  the 
Code  provides  that,  no  one  can  emancipate  his  slave  unless  the  slave  has  attain- 
ed the  age  of  thirty  years,  and  has  behaved  well  at  least  four  years  preceding 
the  emancipation.  The  power  of  emancipating  slaves  is  vested  in  the  police 
juries  under  such  conditions  as  the  public  interests  render  necessary.  But  the 
right  of  the  plaintiff  to  have  her  condition  adjudicated  upon,  and  her  emancipa- 
tion ordered,  so  far  as  her  owners  are  concerned,  we  think,  is  unquestionable, 
under  the  provisions  of  the  Code.  The  instrument  under  which  the  plaintiff 
claims  her  freedom  is  dated  in  1820,  previous  to  the  enactment  of  our  present 
Code.  We  have  been  referred  to  no  authority  which  impugns  the  validity  of 
contracts  of  this  description  under  the  Code  of  1808,  or  which  would  prevent  the 
slave  from  availing  herself  of  the  stipulation  of  liberty  in  her  favor.  On  the 
contrary,  we  find  that  in  the  translation  of  those  laws  of  the  Partidas,  which  were 
still  held  to  be  in  force  in  Louisiana,  made  under  the  authority  of  the  legisla- 
ture in  1820,  this  class  of  contracts  for  the  freedom  of  slaves  is  expressly  re* 
cognized,  and  the  law  regulating  them  is  inserted  at  length.  Vide  Translation 
of  .Partidas,  Partida  3,  tit.  2,'  law  6.  Provision  is  made  for  the  enforcement 
of  the  right  of  the  slave  to  emancipation  in  similar  cases. 

It  was  a  common  mode  of  securing  the  freedom  of  the  slave  for  a  friend,  or 
patron,  to  purchase  him  for  his  liberty ;  and  we  find  a  Spanish  tribunal  in 
Louisiana  enforcing  a  direct  contract  for  emancipation  made  between  the  master 
and  a  freed  man,  who  was  the  father  of  the  slave.  Cuffy  v.  CastiLlon^  5  Mart^ 
494, 
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Angelina  Tiie  Code  of  1825,  expressly  recognizmg  the  right  of  the  slave  to  make  a 
Whitehead,  contract  for  his  emanciputioD,  and  giving  him  an  action  against  his  master  for 
his  freedom  (C.  P.  103),  seems  to  us  to  render  clear  the  right  of  the  plaintifTto 
avail  herself  of  the  stipulation  of  liberty  in  her  favor,  and  to  claim  for  herself 
and  her  children  her  emancipation,  from  the  heirs  of  the  owner  who  acquired 
and  held  her  on  that  express  condition. 

Under  the  evidence,  and  the  issues  tendered  in  the  answer,  and  the  prayer 
of  the  plaintiif  for  general  relief,  we  feel  bound  to  adjudicate  on  the  condition 
or  status  of  the  plaintif!,adver8ely  to  the  claims  set  up  by  the  defendants  to  hold 
her  and  her  children  absolutely  as  slaves. 

It  is,  therefore,  decreed  that,  the  judgment  appealed  from  be  reversed,  and 
that  the  plaintifl'  Angelina,  and  her  three  children,  to  wit,  Melinda,  a  female, 
aged  about  seventeen  years ;  Felix,  a  male,  aged  about  fifteen  years ;  and  an 
infant  named  Maria,  a  female,  aged  about  two  years,  mentioned  in  the  plaintiffs 
petition,  be  slaves  for  years  or  statu-liberi,  and  not  slaves  for  life.  And  it  is  fur- 
ther decreed  that  the  defendants  praceed  without  delay  to  emancipate  the  said 
plaintiff,  under  the  laws  of  this  State ;  and  that  they,  and  each  of  them,  do,  and 
perform  such'acts  as  may  be  lawfully  required  to  effect  said  emancipation  ;  and 
that  they  pay  the  coats  in  both  courts. 


'    8    M8 


Campbell  v.  Arcenaux  ct  al. 

Whero  a  jadgmcnthas  been  rendered  against  one  of  two  defendants,  but  in  f&vor  of  the 
other,  and  the  former  appeals,  bat,  asking  no  judgment  against  his  co-defendant,  does  not 
make  him  a  party  to  the  appeal,  and  the  plaintiff  acqaiesces  in  the  judgment  in  favor  of  the 
latter  by  safTering  it  to  become  final  withoat  appealing  therefrom,  he  cannot  have  the 
appeal  dismissed  on  the  ground  that  the  defendant,  in  whose  favor  judgment  was  ren- 
dered, was  not  made  a  party  to  the  appeaL 

The  authority  of  an  attorney  of  record  is  presumed.  It  cannot  be  impugned  by  a  mere  sug- 
gestion. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton,  J.  Brent  and 
Mouton*  for  the  plaintiff.  Crow,  appellant,  pro  se,  W,  B,  Lewis,  on  the 
same  side.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  In  February,  1834,  at  a  judicial  sale  made  by  the  judge  of 
tlie  parish  of  Lafayette,  of  the  effects  of  the  succession  of  Herbert  llastin, 
deceased,  a  lot  of  ground,  with  the  improvements  thereon,  was  adjudicated  to 
the  plaintiff,  for  the  sum  of  $1510,  payable  one-half  in  1835,  and  the  other 
in  1836. 

The  plaintiff  alleges  that  he  discovered,  in  July,  1845,  that  no  title  whatever 
to  the  property  had  been  conveyed  to  him  by  the  adjudication ;  that  the  de- 
fendant Marie  B,  Arcenaux,  the  survhring  widow  of  Herbert  Eastin,  held  her- 
self out  as  ad  ministi*atrix;  that,  the  defendant,  Basil  C.  Crow,  acted  as  her 
agent  and  attorney  in  fact  in  the  mortuary  and  judicial  proceedings  of  the  sac- 
cession  of  Herbert  Eastin ;  and  that  the  defendants  are  bound  to  make  good 
his  title,  or  to  reimburse  to  him  the  price  which  he  has  paid ;  that  the  de- 
fendants have  intermeddled  with  the  administration  of  the  succession,  and  are 
liable  to  him  in  damnges.  The  plaintiff  prays  for  judgment  against  the  defend- 
nnls,  in  soUdo.  accordingly.     In  a  supplemental  petition  itischargod  that,  if  ihe 
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defendant,  Crmoy  was  not  in  fact  the  agent  and  attorney  of  Madame  Arcenaux, 
he  fraudalently  led  the  plaintiff  into  error,  by  so  representing  himself,  stating  that, 
the  widow  was  really  the  administratrix,  and  that  the  proceedings  relating  to  the 
adjudication  were  regular  and  in  due  form,  when  he  knew  the  contrary  ;  and 
that,  if  said  proceedings  were  irregular  and  contrary  to  law,  the  defendants 
combined  to  defraud  the  plaintiff,  and  to  induce  him  to  pay  said  purchase  money 
to  said  Creno ;  that  all  the  proceedings  in  the  matter  of  the  succession  were 
illegal,  and  that  neither  of  the  defendants  had  a  right  to  receive  the  price. 
Thei*e  was  judgment  in  the  court  ^below  in  favor  of  the  defendant  Madame 
Arcenaux,  and  against  the  defendant  CroWt  who  has  appealed.  No  appeal  has 
been  taken  from  the  judgment  against  the  co-defendant,  nor  is  she  a  party  to 
this  appeal. 

It  does  not  appear  that  the  plaintiff  has  ever  been  disturbed  in  the  possession 
of  the  property,  nor  that  the  validity  of  his  title  has  ever  been  questioned  by 
the  heirs  or  creditors  of  the  deceased.  The  interest  of  the  plaintiff  in  the  lot, 
as  well  as  his  right  of  action  in  this  suit,  appear  to  have  been  transferred  to 
John  G,  Howard^  for  whose  benefit  this  suit  is  still  prosecuted.  No  exception 
having  been  mdee  to  this  assignment,  we  shaU  examine  the  case  as  it  stands  in 
the  record  between  the  original  parties. 

A  motion  has  been  made  to  dismiss  this  appeal,  on  the  ground  that  the  co- 
defendant,  Madame  Arcenaux,  has  not  been  made  a  party  to  the  appeal.  The 
appellant  asks  nothing  against  his  co-defendant  from  this  court,  and,  if  the 
plaintiff  considered  it  material  to  have  her  a  party  to  the  appeal,  nothing  pre* 
vented  him  from  making  her  a  party.  So  far  from  doing  this  the  plaintiff  has 
acquiesced  in  the  judgment  rendered  in  favor  of  Madame  Arcetuiux,  by  suffer- 
ing it  to  become  final  without  having  taken  an  appeal  from  it.  The  motion, 
therefore,  fails. 

The  charges  against  the  appellant,  it  will  be  perceived,  are  vague,  and  some- 
what inconsistent.  We  are  §&r  from  concurring  in  the  opinion  which  the 
plaintiff  appears  to  entertain,  about  the  invalidity  of  his  title ;  but  our  present 
inquiry  is,  as  to  the  responsibility  of  the  appellant  to  him,  under  the  evidence. 
We  are  satisfied  that  the  appellant  was  the  authorized  agent  of  Madame  Arce* 
nauxj  for  the  settlement  of  her  husband*s  succession.  He  was  her  attorney  at 
law  for  the  professional  business  of  the  succession,  and,  for  other  matters,  he 
Was  her  attorney  in  fact.  Not  that  he  had  any  special  power  for  such  acts,  but 
we  think,  that  he  was  employed  generally,  as  attornies  at  law  frequently  are 
empbyed,  to  settle  the  affairs  of  the  succession  of  the  husband.  The  utter 
impossibility  of  any  other  conclusion,  is  established  by  the  documentary  evidence 
before  us.  For  instance,  there  is  in  evidence  a  provisional  tableau  of  distribution 
of  the  funds  of  the  succession  of  Herbert  Eastin,  signed  by  the  appellant  as 
the  attorney  for  the  petitioner,  Madame  Arcenaux,  administratrix  of  the  suc- 
cession, in  which  she  claims  its  homologation,  and  the  distribution  of  the  funds 
under  it.  It  bears  date  of  filing,  the  ]  0th  of  December,  1836,  and  is  signed  by 
the  judge  of  probates.  In  this  tableau  the  administratrix  puts  down  the  sum  of 
$7000,  collected  by  her,  and  to  be  distributed. 

It  is  obvious  that  we  cannot  permit  a  party  to  impugn  the  authority  of  the 
attorney  on  a  mere  suggestion,  and  refuse  effect  to  this  formal  recognition  of  the 
funds  of  the  estate  being  in  the  hands  of  the  administratrix.  Such  a  course  is 
repugnant  to  all  S9und  rules  of  law,  and  to  the  authority  which  courts  are  bound 
to  accord  to  their  officers.   As  far  as  it  regards  the  repponsibility  of  the  defondant 


Campbell 

V. 

Arcekaux. 


560 


Camfbill 

V. 

Aackhiuz. 


SUPREME  COURT  OF  LOUISIANA. 

to  the  plaintiff,  it  is  quite  immaterial  whether  the  administratioii  of  Madame 
Arcenaux  was  as  administratrix,  especially  so  appointed,  or  as  tutrix  of  her  minor 
children.  Bryan  v.  Atchison,  2  Am.  463.  If  the  appellant  was  not  the  attoniey 
of  the  widow  for  the  settlement  of  the  seccession,  who  was  her  attorney  ?  Who 
transacted  the  business  for  her  ?  or,  did  she  transact  it  herself?  These  ques- 
tions must  be  satisfactorily  answered,  adversely  to  the  appellant,  or  the  acts  of 
the  attorney  performed  in  her  name,  about  her  interests  and  business,  and  in 
matters  of  moment,  about  which  she  could  not  be  ignorant,  must  stand  as  her  acts. 

The  plaintiff,  after  remaining  in  undisturbed  possession  of  the  property  pur- 
chased since  1834,  the  only  parties  who  would  have  any  right  to  question  his 
title,  acquiescing  in  it — the  proceeds  of  the  property,  as  we  are  bound  to  conclude, 
distributed  among  the  creditors,  has,  under  these  circumstances,  instituted 
this  suit  against  the  appellant ;  does  not  appeal  from  the  judgment  rendered 
against  him,  in  favor  of  the  person,  who,  if  there  be  any  responsibility  in  the 
business,  would  be  liable  to  him  as  a  principal,  but  insists  that  Crow,  her  attorney, 
is  bound  to  perfect  his  title,  or  to  reimburse  him  his  purchase  money.  Finding 
that  Crow  was  the  attorney  of  Madame  Arcenaux,  that  he  did  not  exceed  his 
powers,  that  he  never  warranted  the  title,  nor  was  bound  to  the  plaintiff  ex  cm- 
tractu,  it  is  clear  that  Crow  can  only  be  responsible  to  the  plaintiff  for  acts  ex 
delicto.  For  his  acts  as  attorney  he  is  bound  to  his  clients ;  but  there  is  no  evi- 
dence, that  we  have  been  able  to  discover,  which  establishes  any  intermeddling, 
misrepresentation,  deception,  combination,  or  fraud,  towards  the  plaintiff,  or  any 
act  for  which  he  can  lawfully  seek  redress  against  him,  by  a  suit  at  law. 

The  judgment  of  the  District  Court  is,  therefore,  reversed ;  and  judgment 
rendered  for  the  defendant,  with  costs  in  both  courts. 


Frosard  t\  The  Police  Jury   of  St.  Landry. 

On  an  appeal  to  a  Diatrict  Coort,  taken  by  a  land  holder  from  the  report  of  a  jury  of  free- 
holders appointed  to  lay  oat  a  road,  asieaBing  damages  for  the  injory  sastained  by  him 
in  consequence  of  the  opening  of  the  road  over  his  land  onder  a  resolaticm  of  the  poUoe- 
jary  of  the  parish,  the  president  uf  the  police  jury,  being  a  mere  nominal  party,  is  compe 
tont  as  a  witness.  Nor  can  the  memhera  of  tiie  jaiy  who  laid  oat  the  xoad  and  naBeaati 
the  damages  be  excluded,  on  the  groand  that,  being  proprietors  of  a4Joining  lands,  they 
were  interested  in  the  manner  of  laying  oat  the  road,  and,  conaeqoently,  in  the  event  of  the 
appeal.    The  objection  goes  only  to  their  credihility. 

APPEAL  from  the  District  Court  of  St.  Landry.  Overton,  J.  Swayze  and 
Lewis,  for  the  appellant.  Hallam  and  Martin,  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

Kino,  J.  By  a  resolution  of  the  police  jury  of  St.  Landi^,  passed  in  1846, 
a  jury  of  freeholders  was  appointed  to  retrace  and  lay  out  that  part  of  the  pub- 
lic road  from  the  bridge  over  the  Coulee  Rouge  to  the  bridge  over  the  Coulee 
de  Manne.  The  plaintiff,  over  whose  laud  the  road  passes,  appealed  from  the 
report  and  decision  of  the  jury  of  freeholders  to  the  District  Court,  comphiin- 
ing  that  the  jury  had  not  awarded  to  him  the  damages  to  which  he  was  entitled. 
A  judgment  was  rendered  against  him  in  the  lower  court,  and  he  has  appealed. 

On  the  trial  of  the  cause  the  testimony  of  Harris  was  objected  to,  on  the 
ground  that,  as  president  of  the  police  jury,  he  was  a  party  to  the  cause.    The 
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testimony  of  the  freeholders  appoioted  to  retrace  the  road  was  also  objected  to,      Frosabd 
on  the  ground  that  they  were  the  proprietors  of  lands  adjoining  those  of  the  pgucs  Juxr. 
plaintiff,  and  as  such  were  interested  in  the  manner  of  laying  out  the  road,  and 
consequently  in  the  event  of  the  suit.    These  objections  were  overruled,  and  a 
bill  of  exceptions  taken  to  the  opinion  of  the  judge. 

The  judge  did  not,  in  our  opinion,  err,  in  permitting  the  witnesses  to  testify. 
Harris  was  a  merely  nominal  party  to  the  suit,  with  no  further  interest  in  its 
event  than  may  be  felt  by  any  other  member  of  the  community.  The  objection 
to  the  commissioners  goes  to  their  credibility  and  not  to  their  competency^ 
They  are  not  shown  to  have  any  direct  interest  in  the  result  of  the  cause. 

On  the  merits,  we  think  the  judgment  appealed  from  is  supported  by  the 
evidence.  The  resolution  of  the  police  jury  directed  the  retracing  and  laying 
ofut  of  a  part  of  the  public  road,  and,  as  far  as  relates  to  the  plaintiff,  the  acts  of 
the  commissioners  were  in  strict  conformity  to  the  resolotiun.  The  evidence 
shows  that  the  road  retraced  over  the  plaintiff's  land  was  originally  laid  out  as  a 
public  road  in  1824,  and  has  ever  since  been  used  as  such.  Two  of  the  com- 
missioners appointed  to  lay  out  the  road  in  1824,  were  also  appointed  and  served 
in  the  same  capacity  under  the  resolution  of  1846.  From  their  testimony,  as 
well  as  from  the  report  of  the  first  commissioners,  which  is  in  evidence,  it  ap- 
pears that  the  road  as  recently  retraced,  as  far  as  regards  the  lands  of  the  plain- 
tiff, is  idenlically  the  same  originally  laid  out.  One  of  those  commissioners 
testifies  that  the  plaintiff  was  present  in  1824,  when  the  road  was  run  across  his 
land,  and  made  no  complaint.  No  change  having  been  made  in  the  part  of  the 
rottd  tracing  the  land  of  the  plaintiff,  no  ground  for  a  claim  of  damages  exists. 

Judgment  canned* 


Succession  op  Mouton- 

The  liability  of  a  sarviving  wife  for  the  debts  of  the  saccession  of  her  hasband  resalting 
from  acta  of  improper  Intermeddling,  cannot  be  enforced  by  an  opposition  to  a  tableau  of 
dlatribation  presented  by  her  as  bis  administratrix ;  it  mast  be  established  in  a  separate  ac- 
tion. In  presenting  a  tableaa  she  acts  in  her  representative  capacity,  and,  in  the  litigation 
which  may  arise  upon  it,  she  can  only  be  held  to  a  strict  accoantability  for  the  property 
confided  to  her  administration. 

A  wife  has  a  tacit  mortgage  on  the  immovables  of  her  hnsband  for  the  reimbarsement  of 
paraphernal  effects  alienated  by  him ;  and  this  mortgage  is  not  required  to  be  registered 
to  give  it  effect  against  third  persons. 

APPEAL  from  the  District  Court  of  Lafayette,  Overton,  J. 
Brent  and  Mouton,  for  the  appellants,  contended  that  the  wife's  mortgage 
for  her  paraphernal  property  must  be  registered  to  have  effect  against  a  third 
person. 

yichoUs,  contrft.  The  mortgage  of  the  wife  for  the  security  of  her  para- 
phernal rights,  attaches  from  the  dates  at  which  sums  of  money  are  received 
by  the  husband,  and  this  without  registry.  This  question  can  no  longer  be 
considered  open.  C.  C.  2367,  3297,  3298.  3  Mart.  N.  S.  302.  lb.  N.  S. 
644.  7  lb.  N.  S.  69.  9  La.  71.  10  La.  303.  6  La.  25.  10  Rob.  159. 
Fisher  v.  Fisher,  2  Ann.  Rep.  775. 

The  judgment  of  the  court  was  pronounced  by 

KiiNG,  J.  Eliza  Dugas  filed  a  tableau  of  distribution  of  tlie  funds  of  the 
insolvent  succeBBion  of  her  husband,  Ci/prien  Mouton^  of  >vliir!i  yhe  ip  the  ad- 
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ministratrix,  classiDg  herself  as  a  mortgage  creditor  for  the  amount  of  her  fwra- 
phernal  property.  The  tableau  was  opposed  by  Antoine  J5.  Mouton,  an  ordina- 
ry creditor,  oo  several  grounds,  and  among  othera  :  first,  that  the  widow  htd 
rendered  herself  personally  liable  for  the  amount  of  his  claim,  in  consequeoce 
of  acts  of  intermeddling;  and,  secondly,  that  she  was  in  Jaw  entitled  to  no 
mortgage  to  secure  the  reimbursement  of  her  paraphernal  effects.  The  ad- 
ministratrix excepted  to  answering  to  that  part  of  the  opposition,  which  charg- 
ed that  she  was  personally  liable  for  the  debts  of  the  succession.  The  excep- 
tion was  sustained  ;  aud  issue  having  been  joined  on  the  remainder  of  the  op- 
position, a  judgment  was  rendered,  in  which  the  amount  of  the  widow's  claim 
WDS  ascertuiued,  aod  her  right  of  mortgage  recognized.  From  this  judgment 
Mouton  has  appealed. 

The  judge  did  not.  In  our  opinion,  err,  in  maintaining  the  exception  of  the 
administratrix.  If  she  has  rendered  herself  liable  by  acts  of  improper  inter- 
ference, the  liability  is  one  personal  to  herself,  which  must  be  enforced  in  a 
separate  action.  In  presenting  a  tab.'eau  of  distribution  she  appears  in  her 
representative  capacity,  and  in  the  litigation  which  may  arise  upon  it,  can  only 
be  held  to  a  strict  accountability  for  the  property  confided  to  her  administra- 
tion. 

The  evidence  shows  that  the  amount  of  the  widow's  claim  has  been  correct- 
ly ascertained  by  the  judge.  The  tacit  mortgage  of  the  wife  to  secure  the 
reimbursement  of  her  paraphernal  effects  alienated  by  her  husband,  has  been 
repeatedly  recognized.  The  registry  of  such  mortgages  is  not  indispensable 
to  give  them  effect  against  third  persons.  Fisher  v.  Fisher,  2  An.  Rep.  774. 
Cane  v.  Alley,  2  lb.  918t  and  the  authorities  there  cited. 

Judgment  affirmed. 


Petrie  v.  Wofford  et  al. 

A  minor,  whose  father  is  dead  aod  who  resid  es  with  bis  mother  in  another  State,  is  properiyrep' 
resented  by  a  curator  a(2  hoc,  in  an  action  in  which  it  is  prayed  that  he  may  be  Joined  as  one 
of  the  plaintifiii,  when  his  mother  has  never  been  confirmed  or  sworn  as  his  totrix,  andba 
is  uurepresentod  here  or  elsewhere  by  any  tutor  or  gaardian.  C.  C.  116.  Until  her  otti* 
firmation  aud  oath  astatrix.  the  mother  was  incapable  of  representing  him.    C.  C  328. 

Where  after  the  dissolution  of  the  community  by  the  death  of  the  wife,  the  hasbajod  neglects 
to  cause  any  partition  to  be  made,  and  subsequently  administers  the  common  property,  he 
will  he  liable  for  one  half  of  the  oett  revenues  of  the  community  property  from  the  date  of 
the  dissolution  of  the  marriage.  Sams  due  on  contracts  bear  interest  fi'om  judicial  demand 
though  unliquidated ;  but,  in  a  case  like  the  present,  where  the  judgment  includes  the  rev- 
enaes  to  the  date  of  the  decree,  interest  can  only  be  allowed  from  that  date,  and  not  from 
judical  demand. 

After  the  dissolution  of  the  community  by  the  death  of  the  wife,  the  surviving  husband  can 
■ell  only  his  interest  of  one  half  in  a  slave  belonging  to  the  community. 

APPEAL  from  the  District  Court  of  St.  Mary,  Overton,  J.     Brent,  and 
•/.  IV*  Walker,  for  the  plaintiff.     Splane,  for  the  appellants.     The  judg- 
ment of  the  court  was  pronounced  by  ^ 

Ki5o,  J.  The  defendant,  W*  IV.  PFo^ort/,  intermarried,  about  the  year  1807, 
with  Eugenie  Lignon,  The  latter  died  in  1813,  leaving  threo  children,  viz: 
William  W.,  Lewis,  and  the  plaintiff,  issue  of  the  marriage^  all  of  whom  were 
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miDora.  The  succession  of  the  deceased  consisted  of  separate  property  re« 
ceived  during  the  marriage  or  previously  owned  by  her,  and  of  one  half  of  the 
community.  The  husband  is  not  shown  to  have  had  any  separate  estate.  No 
inventory  was  ever  made  of  the  succession  of  the  deceased.  The  entire  prop- 
erty of  which  it  was  composed  remained  in  the  possession  of  W.  W,  IVofford, 
who  administered  it  as  his  own,  and  appropriated  to  his  own  uses  all  the  reve- 
nues derived  from  it,  up  to  the  commencement  of  this  suit.  Amongst  other 
property  belonging  to  the  community  was  a  slave  named  George,  whom  the  de- 
fendant, IV.  W.  IVofford,  sold  in  1843,  to  James  N.  Wofford^  a  son  by  a  second 
marriage.  Lewis  Wofford,  died,  leaving  a  minor  child,  who,  with  his  mother,  re- 
sides in  the  State  of  Pennsylvania.  William  W.  Wofford,  the  remaiDiog  heir, 
died  in  this  State,  in  1842  ;and  having  previously  expressed  a  desire  to  devise 
his  estate  to  his  sister,  the  defendant  made  a  renunciation  in  her  favor  of  the 
portion  to  which  he  was  entitled  as  an  heir  of  his  son. 

The  plainti/T  instituted  the  present  action  for  a  partition  and  settlement  of 
her  mother^s  succession,  claiming  the  portions  which  she  derived,  as  well  by 
inheritance,  as  in  virtue  of  the  renunciation  made  by  her  father  in  her  favor, 
and  prayed  that  her  father  should  be  decreed  to  account  for  the  fruits  nnd  rev- 
enues derived  from  the  property  of  the  succession,  of  which  he  had  hnrl  the 
administration  and  enjoyment  since  her  raother*s  death.  She  further  claimed 
the  recision  of  the  sale  of  the  slave  George.  A  curator  ad  hoc  was  appointed 
to  represent  the  absent  minor  co-heir,  who  joined  the  plaintiff  in  her 
demands  against  the  defendants.  The  judgment  of  the  lower  court  awards  to 
the  plaintiff  and  minor  $3442,  as  the  full  sum  to  which  they  are  entitled 
from  the  succession  of  their  ancestor,  with  legal  interest  from  judicial  demand* 
and  decrees  a  partition  between  them  in  accordance  with  their  respective  rights. 
The  sale  of  the  slave  George,  was  also  set  aside  for  an  undivided  interest  of 
one  half;  and  /.  N,  Wofford,  decreed  to  pay  half  the  value  of  his  services  from 
the  date  of  the  transfer  to  him,  with  interest  from  judicial  demand.  From 
this  judgment  the  defendants  have  appealed. 

The  appellants  contend  :  1st.  That  the  absent  minor  co-heir  was  not  legally 
represented  by  a  curator  ad  hoc.  2d.  That  the  evidence  does  not  support  the 
judgment,  for  an  amount  so  large  as  that  rendered  by  the  district  judge.  3d. 
That  interest  was  improperly  allowed.  4th.  That  the  judge  erred  in  setting 
aside  the  sale  of  the  slave  George. 

I.  The  minor  has,  in  our  opinion,  been  properly  represented  in  this  litigation. 
It  is  admitted  that  he  resides  with  his  mother  in  the  State  of  Pennsylvania. 
The  appellants  themselves  aver  that,  the  mother  has  never  been  confirmed  or 
sworn  as  his  tutrix,  and  as  far  as  appears  from  the  record,  the  minor  is  unrepre- 
sented here  or  elsewhere  by  a  tutor  or  guardian.  Until  her  confirmation  and 
oath  as  tutrix,  the  mother  was  incapable  of  representing  her  child  in  this 
action.  C,  C.  art.  328.  11  Rob.  503.  The  minor  then  stood  unrepresented 
at  the  inception  of  this  suit ;  audi  in  such  eases,  our  laws  authorize  the  appoint- 
ment of  a  curator  ad  hoc  to  defend  his  interests.     C.  C.  art.  116. 

If.  III.  We  think  that  the  sum  ascertained  to  be  due  by  the  judgment  is 
folly  sustained  by  the  evidence.  The  amount  is  composed  not  only  of  the  val- 
ue of  the  separate  property  of  the  wife,  and  of  her  half  of  the  community, 
but  also  of  one  half  of  the  nett  revenue  derived  from  the  latter  since  the  dis- 
solution of  the  marriage,  and  for  these  revenues,  by  our  well  settled  jurispru- 
dence, the  defendant,  W.  W.  Wofford,  was  answerable  in  consequence  of  his 
failure  to  provoke  a  partition  of  his  wife's  succession  at  her  death,  and  of  his 
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fiubsequent  administration  of  the  common  property.  Broussard  ▼.  Bernard*  7 
La.  224.  The  decree  for  interest  from  judicial  demand,  however,  is,  in  onr  opin. 
ion,  erroneous.  We  have  hitherto  held  that  sums  due  on  contracts  bear  inter- 
est from  judicial  demand,  although  unliquidated.  2  An.  878.  But,  in  the  preseni 
instance,  the  judgment  includes  the  revenues  derived  from  the  property  which 
forms  the  subject  of  controversy,  up  to  the  date  of  the  decree.  The  effect  of 
the  judgment  is  to  award  both  revenues  and  interest  from  the  default.  In  this 
respect  the  judgment  must  be  amended. 

IV.  The  sale  of  the  undivided  interest  of  one  half  of  the  slave  George,  was 
properly  annulled.  This  slave  formed  a  part  of  the  community,  and  the  defen- 
dant could  only  validly  alienate  the  interest  of  one  half  which  he  owned. 

It  is,  therefore,  ordered  that,  so  much  of  the  judgment  appealed  from  ai 
decrees  that  the  defendant,  W.  W,  Woffbrd,  pay  five  per  cent  interest  from 
judicial  demand  on  the  sum  of  $3442,  and  that  James  iV.  Wofford,  pay  like  in- 
terest from  judicial  demand  on  the  sum  of  $315,  be  reversed.  It  is  further 
ordered  that,  the  said  JV.  W*  Wofford  and  James  N,  Wofford^  pay  five  per 
cent  interest  from  the  16th  day  of  June,  1848,  on  the  aforesaid  sums  by  them 
respectively  due.  In  other  respects,  the  judgment  appealed  from  is  afilrmed, 
the  appellants  paying  the  costs  of  tha  court  below,  and  the  appellees  the  costs 
pf  this  appeal. 


■V-.-.-V-v,^ 


Le  Bi^anc  Vf  GuiDRY  et  al. 

Where  a  wife  8oe§  ber  husband  for  a  separation  of  properQr.  and  restitntion  of  her  separate 
estate,  commenciDg  her  proceedings  by  attachmentt  and  jadgmentis  rendered  in  favor  of 
the  hosband,  the  commanity  of  proper^  and  ix>i\jiigal  relations  being  left  in  their  integrity! 
no  action  can  be  maintained  by  the  hosband  against  the  sore^  on  the  attachment  bond,  far 
damages. 

APPEAL  from  the  Pistrict  Court  of  Lafayette,  Overton^  J. 
MouUm^  for  the  plaintiflf.  It  is  contended  that  the  attachment  bond  being 
void  as  to  the  principal,  cannot  be  enforced  against  the  surety.  According  to 
the  general  principles^of  law,  this  would  be  correct;  but  this  case  is  an  excep- 
tion. It  is  true  that  suretyship  can  only  be  given  for  the  perfoimance  of  a  valid 
contract ;  but  one  may  become  surety  for  an  obligation  from  which  the  princi- 
pal debtor  might  get  a  discharge,  by  an  exception  personal  to  him,  such  as  that 
of  being  a  minor  or  married  woman.  C.  C.  3005.  Art.  3029  of  the  Code 
says  that,  the  surety  can  oppose  to  the  creditor  all  the  exceptions  belonging  to 
the  principal  debtor,  and  which  are  inherent  in  the  debt ;  but  he  cannot  oppose 
exceptions  which  are  personal  to  the  debtor.  Pothier  says :  **  La  nullit^  de 
Tobligation  passee  par  la  femme,  n'6tant  aujourdhui  que  relative,  celle  du  fide- 
jusseur  doit  dtre  valable."  Pothier,  Obligations,  vol.  1,  no.  194.  Toullier  is  of 
the  same  opinion.  Vol.  6,  no.  393,  394.  But  this  question  has  already  been 
decided    in  the  case  of  Leckie  y.  Scott  et  al,  10  La.  416. 

Nicholls,  for  the  appellant.  The  policy  of  our  law  declares  the  wife  and 
husband  incapable  of  contractins;  with  one  another  except  in  certain  cases.  A 
contract  of  this  kind  would  be  destructive  of  domestic  peace  and  contrary  to 
good  morals.  The  law,  so  long  as  the  community  exists,  regards  the  husband 
and  wife  as  one,  and  as  possessing  a  common  interest.  The  obligation  con- 
tracted by  the  wife  in  favor  of  the  husband,  was  one  reproved  by  the  law,  and 
to  which  the  surety  could  not  accede.  Any  damages. recovered  against  the 
surety  formed  a  part  of  the  community  of  acquets.     C  C.  1784, 1^214,  3215. 

Pothier,  on  Obligations,  in  defining  the  rights  of  sureties  says :  **  As  the 
/obligation  of  sureties  is,  according  to  our  definition,  an  obligation  accessory  to 
^l^at  of  a  principal  debtor,  it  follows   that  it  is   of  the  essence  of  this  obligatioi^ 
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that,  there  should  be  a  valid  obligation  of  a  principal  debtor ;  consequently  if  the     Lt  Blakc 
priDcipal  is  not  obliged,  neither  is  the  surety,  as  there  can  be  no  accessory  with-  *• 

out  a  principal  obligation ;  the  rule  of  law  being :  »  Ciim  causa  principalis  non  "Widb^- 
consistit,  ne  ea  quidem  quae  sequuntnr.  locum  habent." '  No.  867.  He  states  that 
surety  cannot  make  a  valid  accession  to  the  obligation  of  a  woman,  who  obliged 
herself  contrary  to  the  prohibition  of  the  Senatusconsultnm  Velleianum ;  that, 
the  obligation  being  contracted  contrary  to  the  prohibition  of  the  law,  is,  in  point 
of  law,  regarded  as  null,  and,  consequently,  cannot  serve  as  a  foundation  to  the 
obligation  of  a  surety.*'  No.  395.  Also,  that,  the  engagement  of  surety  on  an 
obligation  contracted  by  a  married  woman  without  being  authorized,  is  null 
and  void. 

The  judgment  of  the  court  was  pronounced  by 

EnsTis,  C.  J.  This  is  a  suit  brought  by  the  plaintiff  on  an  attachment  bond, 
in  which  he  claims  damages  against  his  own  wife,  who  is  made  a  defendant, 
with  her  surety,  /.  B.  Guidry,  for  the  wrongful  suing  out  of  this  writ.  This 
writ  was  obtained  at  the  instance  of  the  wife,  in  a  suit  which  she  had  instituted 
against  the  plaintiff,  her  husband,  for  a  separation  of  property,  and  a  restitution 
of  her  separate  property.  In  this  suit  she  completely  failed  in  making  out  a 
case  against  her  husband,  and  final  judgment  was  rendered  in  his  favor.  The 
district  judge  rendered  judgment  against  the  surety,  Guidry,  for  the  sum  of 
$33o,  with  interest  and  costs,  dismissing  the  suit  as  to  the  wife  of  the  plainti^. 
Guidry  has  appealed. 

It  seems  to  us  that  the  defendant  is  bound  to  indemnify  the  plaintiff,  for  dama- 
ges sustained  by  him  in  consequence  of  the  unlawful  issuing  of  the  writ,  inas- 
much as  he  bound  himself  by  his  bond  so  to  do,  and  the  contract  is  certainly  a 
valid  one,  and  can  be  enforced  in  law,  so  far  as  the  surety  is  concerned.  Had 
a  separation  from  bed  and  board  been  decreed  between  these  parties,  the  right 
of  the  plaintiff  would  have  been  definite  and  distinct ;  nor  are  we  aware  of  any 
impediment  to  its  being  enforced.  But  the  community  of  property,  and  the 
conjugal  relations,  subsisting  between  the  plaintiff  and  his  wife  in  their  integrity, 
we  think  the  institution  of  this  suit  is  in  direct  conflict  with  the  latter.  It  is  a 
mode  of  chastising  the  the  wife  over  the  back  of  her  surety,  which  is  not  con- 
■  sistent  with  the  duty  which  the  law  imposes  on  the  husband  towards  his  wife. 
In  this  case  the  damage  sustained  is  far  below,  in  amount,  the  sum  fixed  as  the 
minimum  of  the  jurisdiction  of  the  District  Court,  and  the  interests  of  the 
family  require,  that  matters  of  this  kind  should  not  be  made  the  subject  of  public 
recrimination  and  accusations  against  the  wife,  for  the  purpose  of  putting  money 
into  the  pocket  of  the  husband. 

The  judgment  of  the  District  Conrt  is,  therefore,  reversed,  and  judgment 
rendered  for  the  defendant,  with  costs  in  both  courts^ 


Succession  of  Bernard. 

The  appointmeDt  of  a  legatee  as  dative  teatamentory  execator,  in  oomplianee  with  the  deiira 
of  all  the  other  heirs  except  one  who  is  sileot,  where  the  evidence  aaggesfai  do  doobt  as  to 
his  fidelity,  capacity,  or  fitness,  will  be  considered  as  a  proper  exercise  of  the  discretion 
vested  in  the  judge  by  art  1671  of  the  Civil  Code. 

APPEAL  from  the  District  Court  of  St  Martin,   Voorhies^  J.     Brianl  and 
De  BlanCf  for  the  appellant.     Heard,  contrl.     The  judgment  of  the 
court  was  pronounced  by 
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Slidell,  J.  The  testRtrix  survived  tfae  executor  named  io  the  will ;  and, 
under  article  1671  of  the  Civil  Code,  the  appointment  of  a  dative  testamentaiy 
executor  devolved  upon  the  court.  The  Code  is  silent  as  to  the  formalities 
which  are  to  precede,  and  the  considerations  which  Are  to  guide  the  judge  in 
making,  the  appointment.  We  are  not  prepared  to  say  that  courts,  in  such  cases, 
may  not  properly  consult  the  analogy  of  the  provisions  of  the  Code  upon  the 
aubject  of  administrators  and  curators. 

The  imperative  language  of  article  1116  of  the  Code,  which  commands  the 
judge,  where  there  areeeveral  claimants,  to  appoint  two,  (if  otherwise  applica- 
ble,) cannot  control  the  present  case,  because  the  estate  appears  from  the  inven- 
tory to  be  worth  less  than  $3000.  Article  lo36,  which  treats  of  the  administra- 
tion of  estates  where  the  heirs  are  present,  seems  more  pertinent  to  the  present 
case,  than  provisions  textually  applying  to  vacant  successions.  It  authorizes  the 
judge  to  select  one  or  two  from  among  the  beneficiary  heirs  of  age  and  present  in 
tfae  State. 

We  recognize  the  correctness  of  what  is  said  by  the  counsel,  that  where  dis- 
cret'ipn  is  vested  by  law  in  the  judge  io  a  matter  of  this  sort,  it  contemplates 
a  sound  legal  discretion,  and  not  a  purely  arbitrary  one.  The  question 
then  is,  has  the  discretion  been  improperly  exercised  in  this  case  ?  We 
are  not  prepared  to  say  so.  It  is  true  that  the  appellant  is  the  legatee  for  one- 
third  of  the  estate.  But,  on  the  other  hand,  all  the  other  heirs,  except  one, 
who  is  silent,  had  expressed  their  desire  that  the  person  whom  the  judge  has 
chosen  should  be  appointed  ;  and  we  find  that  the  estate  is  a  small  one,  con- 
sisting merely  uf  landed  property.  There  is  nothing  in  the  evidence  to  suggest 
a  doubt  as  to  the  fidelity,  capacity ,  or  fitness  of  the  person  appointed. 

Judgment  affirTntd. 


•^'X/^  -N,  "V  ^  -V  •K  ^  ■ 
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Houston  r.  The  Police  Jury  op  St.  Martin. 

Damages  may  be  recovered  against  a  police  jary  for  injary  sastained  in  oonsequence  of  way 
illegal  obstruction  to  the  navigation  of  a  river,  resnlting  from  neglect  in  tbe  management 
of  a  draw-bridge  by  persons  for  whose  acts  the  jary  were  responsible. 

APPEAL^frora  the  District  Court  of  St.  Martin,   Voorhies,  J.    Brent,  for 
the  plaintifif.     Magill  and  Simon,  for  the  appellants.     The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  This  suit  was  instituted  by  the  plaintiff^  who  was  the  pro- 
prietor of  a  large  boat  fitted  up  for  the  exhibition  of  wax  figures  and  theatrical 
performances,  and  also  for  the  sale  of  goods,  and  the  residence  of  the  family  of 
the  petitioner.  She  alleges  that  she  followed  her  business,  and  gained  her  live- 
lihood by  the  means  that  this  boat  afiforded,  upon  the  diflferent  navigable  streams 
of  this  State  ;  that,  for  this  purpose,  she  ascended  the  river  Teche  as  fiir  as 
the  town  of  St.  Martinsville,  but  was  prevented  from  proceeding  higher  up  the 
river,  where  she  intended  to  go,  by  a  bridge  constructed  across  the  river  by  tbe 
police  jury  of  the  parish  of  St.  Martin,  and  that,  after  her  boat  was  permitted 
to  pass  the  bridge,  it  was  obstructed  and  detained  on  it  its  way  down.  She 
claims  of  the  parish  of  St.  Martin  the  sum  of  $1,700  damages,  suffered  by  her 
in  consequence  of  this  obstruction.  There  was  a  verdict  iu  favor  of  the  plain- 
tiif  for  $600,  and  the  parish  of  St.  Martin  has  taken  an  appeal. 

It  does  not  appear  that  the  defence  assumes  any  right  on  the  part  of  the  de- 
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feodants  to  interfere  with  or  obstruct  the  navigation  of  the  river.     The  obliga-      Houston 
tion  of  having  the  draw  of  the  bridge  opened,  whenever  it  is  necessary  to  enable  police  Jort. 
a  boat  to  pass,  is  recognized.     This  bridge  has  been  constructed  for  many 
years.     If  it  was  a  nuisance,  or  if  the  rights  oi  the  public  were  injuriously  af- 
fected by  it,  the  grievance  has  escaped  the  attention  of  the  authorities  of  the 
State,  and  the  grand  juries  of  the  parish. 

The  enquiry,  in  this  case,  seems  to  be  confined  to  the  particular  neglect  on  the 
occasions  stated  in  the  petition,  in  not  opening  the  draw  for  the  passage  of  the 
plaintiffs^  boat,  and  the  damage  suffered  in  consequence  thereof. 

From  an  examination  of  the  evidence  we  have  come  to  the  conclusion,  that 
there  was  neglect  on  the  part  of  those  for  whose  acts  the  parish  is  responsible, 
and  that  the  parish  is  bound  to  repair  the  damage  caused  thereby.  But  the 
damages  allowed  by  the  jury  we  consider  as  excessive,  and  entirely  unautho- 
rized by  the  facts  of  the  case.  $100  is  the  maximum  which,  under  the  whole 
evidence,  a  court  ought  to  sanction. 

The  bills  of  exception  taken  by  the  counsel  for  the  defendants,  we  have  not 
noticed,  as  we  have  preferred  to  cloee  the  case  by  a  judgement  on  its  merits. 

The  judgment  appealed  from  is,  therefore,  reversed ;  and  judgment  ren- 
dered for  the  plaintiff  for  the  sun^  of  $100,  with  costSr  the  plaintiff  paying  the 
costs  of  the  appeal. 


Miller  v.  Thompson. 

Wherever  a  tract  of  land  is  entirely  surroanded  by  other  estates,  whether  tbey  belong  to  one 
or  more  proprietors,  and  there  is  no  way  from  it  to  a  public  road,  the  law  gives  the  owner  an 
absolute  right  to  a  servitude  of  way,  which  must  be  generally  taken  on  the  side  nearest  to 
the  public  road  (C.  0.  696,  697);  and  this  rule  should  only  be  departed  from  for  weighty  consi« 
derations.  But  the  most  direct  course  may  be  deviated  from  in  the  coostmction  of  the  road, 
with  a  view  to  render  the  servitude  less  onerous  to  the  land  over  which  the  road  is  laid  out ; 
and  the  proprietor  of  the  land  over  wbish  it  passes  is  entitled  to  indemni^  tor  the  injary 
sustained  by  him  from  its  construction. 

« 

APPEAL  from  the  District  Court  of  St  Mary,  Voorhies^  J.  Nicholls  and 
Brent,  for  the  plaintiff.  Magill  and  Gibbouj  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  has  instituted  this  action  to  compel  the  defendant  to 
grant  him  a  right  of  way  over  his  land  to  the  public  road.  The  jury  to  which 
the  cause  was  submitted  gave  a  verdict  in  favor  of  the  plaintiff,  granting  him  the 
right  of  way  claimed,  and  awarding  $460  as  the  indemnity  to  be  paid  to  the 
defendant,  From  the  judgment  rendered  upon  this  verdict,  the  defendant  hao 
appealed.  The  defendant  resists  the  plaintiff's  claim :  first,  on  the  ground 
that  his  lands  do  not  enclose  the  plaintiff's  on  all  sides ;  secondly,  that  the  plain- 
tiff may  procure,  elsewhere,  a  way  equally  convenient  to  himself,  and  less  inju- 
rious to  other  proprietors ;  and  thirdly,  that  the  plaintiff  has  failed  to  show  a 
necessity  for  the  right  of  way  claimed.  The  plaintiff  prays  that  the  judgment 
may  be  amended,  by  granting  him  a  road  still  more  direct,  and  by  reducing  the 
damages. 

The  land  of  the  plaintiff,  for  which  the  right  of  way  is  asserted^is  entirely  sur- 
rounded by  lands  of  other  proprietors,   rendering  access  either  to  the  public 
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road  or  to  the  bayou  TSche  impracticable,  without  passing  over  the  lands  of  his 
neighbors.  It  is  true  that  the  defendant  is  not  the  proprietor  of  all  the  sur- 
rounding tracts.  But  neither  the  text,  nor  the  spirit  of  the  articles  of  the  Code 
involved,  require  that  the  proprietor,  from  whom  the  right  of  passage  isclaimedi 
should  be  the  owner  of  all  the  lands  which  enclose  the  estate  claiming  the  servi- 
tude. This  is  clear  from  aiticle  696,  which  provides  that,  **the  owner  of  the 
estate  which  is  surrounded  by  other  lands,  has  not  the  right  to  exact  the  right  of 
passage  from  which  of  his  neighhors  he  chooses,"  evidently  contemplatiog  that 
the  right  may  be  claimed  for  an  estate  eoclosed  by  several  different  proprie- 
tors. The  terms  of  the  succeeding  article,  (697)  leave  the  point  equally  free 
from  doubt.  The  reason  and  policy  of  the  law  in  botii  cases  are  the  same,  and 
would  require  this  interpretation  even  if  the  language  of  the  text  were  less 
explicit. 

The  right  of  the  plaintiff  to  the  servitude  claimed,  depends,  as  has  been  cor- 
rectly urged,  on  its  being  made  to  appear  that  a  necessity  exists  for  a  way  to  a 
public  road.  That  necessity  is  established  when  he  shows,  as  has  been  satis- 
factorily shown  by  the  evidence,  that  he  is  enclosed  by  other  estates,  and  has  no 
exit  to  the  public  road.  These  facts  appearing,  the  law  grants  absolutely  the 
right,  and  prescribes  the  manner  in  which  it  is  to  be  exercised.  The  696th 
article  of  the  Code  declares  that,  **  the  passage  shall  be  generally  taken  on  the 
side  where  the  distance  is  the  shortest  from  the  enclosed  estate  to  the  public 
road ;  nevertheless,  it  shall  be  fixed  in  the  place  the  least  injurious  to  the  per- 
son on  whose  estate  the  passage  is  granted.  TouUier,  commenting  upon  the 
corresponding  article  of  the  Napoleon  Code,  says,  the  rule  which  grants  the 
shortest  road  ought  only  to  be  departed  from  for  weighty  considerations.  The 
evidence  shows  that  the  nearest  point  of  the  plaintiff's  land  to  the  public  road  is 
about  a  mile  and  an  half  distant.  The  road,  which  the  defendant  insists  shall 
be  given,  is  three  and  three-quarters  miles  in  length,  passing  over  the  lands  of 
various  proprietors,  not  parties  to  this  suit,  but  subjecting  the  defendant  to  lees 
inconvenience.  The  jury  established  the  right  of  way  upon  the  former,  devi- 
ating slightly  from  the  most  direct  course,  with  a  view  of  rendering  the  servitude 
less  onerous  to  the  defendant,  and  we  are  not  prepared  to  say  that  they  erred. 
If  they  had  indicated  the  longer  road,  the  plaintiff  would  have  been  driven  to 
claim  a  right  of  way  from  other  proprietors  whose  land  it  traverses,  who  would 
probably  have  resisted  his  demands,  and  we  are  not  prepared  to  say  unsuccess- 
fully, on  the  ground  that  a  much  shorter  passage  to  the  public  road  could  be 
obtained  over  the  lands  of  the  defendant.     3  Toul.  sec.  548. 

At  the  same  time  that  the  shortest  way  has  been  granted,  the  jury  have  paid 
due  regard  to  the  rights  of  the  defendant,  by  fixing  it  on  the  side  line  of  his 
land,  where  it  will  be  least  injurious. 

Under  the  evidence,  we  do  not  consider  the  sum  awarded  by  the  jury  to  in- 
demnify the  defendant,  unreasonable.  Judgment  ctffirvied. 
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Snoddt  V.  Brashear  et  ut. 

*t}i6  action  of  reiciiion  for  lesion  beyond  a  moiety  is  personal  to  the  original  vendee,  and  cart* 
not  be  maintained  against  a  sabseqaent  purchaser  in  good  faith.    Art.  1871  of  oar  Code  itf 
sabstantially  the  same  as  art.l6Sl  of  the  Code  Napoleon,  from  which  our  law  on  the  sub- 
ject of  lesion  beyond  moiety  wastaken,  with  the  exception  that  the  provision  in  relation  taf 
third  persons  hUM  been  entirely  omitted. 

APPEAL  from  the  Dbtrict  Coart  of  AToyelles^  King,  J.  Elgee  and  Hy- 
ants,  for  the  plaintiff,  cited  C.  C.  2567  tl  seq.  Pothier,  Vente,  nos.  332^ 
334.  Taylor  and  5u;ayze,  for  the  appellants.  The  action  of  lesion  is  limited 
to  the  original  vendee.  11  Mart.  The  following  opinion  of  the  court  Waa 
pronounced,  on  the  first  hearing  of  the  case,  by 

RosT,  J.  The>plaintiff  sues  for  the  rescision  of  a  sale  of  land  made  by  her 
to  the  defendant,  C,  D.  Brashear,  on  the  ground  of  lesion  beyond  moiety. 
The  petition  alleges  that  Eliza,  the  wife  of  C.  D>  Brashear,  has  now  the  legal 
title,  having  purchased  the  land  at  a  sheriff's  sale  made  of  it  as  the  property  of 
her  husbdnd.  Judgment  is  asked  against  both  the  defendants.  They  filed  a 
general  denial,  and  C.  J).  Brashear  set  up  other  grounds  of  defence,  which  it 
is  not  necessary  to  notice.  There  was  judgment  in  favor  of  the  plaintiff  in  the 
first  instance,  and  the  defendants  appealed. 

The  counsel  for  the  defendant,  Eliza  E.  Brashear,  has  made  the  point  that, 
under  the  provisions  of  the  Civil  Code,  the  action  of  rescision  on  account  of 
lesion  beyond  moiety,  is  personal  to  the  original  vendee,  and  cannot  be  main- 
tained against  a  subsequent  purchaser  in  good  faith. 
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'Ro9r,  J.  was  not  present  during  this  ierni. 
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Skoddt  It  was  a  controverted  point  among  civilians,  whether,  under  the  roman  law, 

Brashkar.    ^^^^  action  reached  bond  fide  third  possessors.     Voet  and   FachincBus,  two  of 

the  ablest  of  them,  were  of  the  opinion  that  it  did  not,  and  that  it  was  purely 

personal  to  the  first  vendee.     This  was  not,  however,  the   common  opioion* 

See  Troploog,  De  la  Vente,  no.  801,  and  the  authorities  there  cited. 

In  France,  before  the  adoption  of  the  Napoleon  Code,  the  action  of  rescision 
was  allowed  against  third  possessors,  and  the  concluding  part  of  article  1681  of 
that  body  of  laws  implies  its  maintainance  under  the  new  system.  The  dispo- 
sitions of  our  Code  on  the  subject  of  lesion  beyond  moiety  are  taken  from  the 
Napoleon  Code,  and  article  1681  of  that  Code  is  substantially  the  same  u 
article  1871  of  ours,  with  tiie  remarkable  difference  that  the  provision  in  rela- 
tion to  third  possessors  has  been  entirely  omitted.  This  omission  was  not 
unintentional;  and,  in  our  opinion,  justifies  the  belief  that  the  legislature  in- 
tended to  restrict  the  action  to  the  party  to  the  contract  which  gives  rise  to  it. 
The  action  thus  limited,  is  analogous  to  that  which  the  vendor  of  moveable 
effects  has  to  enforce  a  privilege  upon  them  for  the  price,  so  long  as  they  remaia 
in  the  possession  of  the  vendee. 

In  the  case  of  Bradford's  heirs  v.  Brown,  11  Mart.  217,  the  former  Supreme 
Court  held  the  action  to  be  personal  to  tlie  first  vendee  ;  and,  in  default  of  any 
provision  of  law  upon  which  the  liability  of  subsequent  purchasers  can  be  based, 
that  case  appears  to  us  a  correct  application  of  the  rule  that,  the  title  of  an 
honest  purchaser  is  not  atfected  by  the  latent  equities  existing  between  the 
previous  holders  of  the  property  purchased. 

We  cannot  distinguish  tliis  case  from  that  of  Richardsor$  v.  Hyams,  1  Ann. 
Rep.  287.  In  that  case  there  was  a  declaration  of  Winn,  on  the  public  records 
of  the  country,  acknowledging  an  unencumbered  title  in  Friend^  to  lands  pur- 
chased by  Winn  from  the  United  States.  After  the  land  had  passed  into  the 
possession  of  third  persons,  we  held  Winn  bound  by  his  declaratioD,  although  it 
was  shown  to  have  been  made  without  consideration.  The  only  difference  be- 
tween the  two  cases,  is,  that  the  present  plaintiff  received  nearly  one  half  the 
value  of  the  land  sold  by  her,  while  Winn  received  nothing  whatever  for  the 
transfer  he  made.  This  difference  cannot  surely  affect  the  principle  of  the 
decision,  or  modify  it  in  favor  of  the  plaintiff^s  claim.  See  9  La.  290.  11  La. 
p.  408. 

The  plaintiff  alleges  the  legal  title  to  be  in  Eliza  E,  Braskear ;  she  contests 
neither  her  capacity  nor  her  good  faith.  Eliza  £.  Braskear  is  to  all  legal  in- 
tents a  third  possessor ;  her  husband  was  the  master  of  the  community ;  the 
property  in  controversy  was  sold  as  his  own  to  pay  debts,  which  he  was,  under 
all  circumstances,  bound  to  pay ;  his  wife  had  no  title  to  it  before  her  purchase, 
and  could  not,  therefore,  have  been  affected  by  latent  equities  existing  betweea 
the  plaintiff  and  her  husband. 


Same  Case — On  an  Application  for  a  Rfi-HEAEiNa. 

Elgee,  for  the  plaintiff,  for  a  re-hearing.  The  court  maintains,  as  the  basis 
of  its  opinion,  that  the  action  for  rescision  on  account  of  lesion  is  a  personal 
action,  and  restricted  to  the  first  purchaser.     It  admits  that  the  question  was 
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mnch  controverted  amongst  the  cif  Uians,  and  concedes  that  the  **  common 
opinion*'  was  favorable  to  its  being  considered  as  a  real  action.  Voet  and  Fa- 
chinceus  are  stated  to  have  entertained  a  contrary  opinion. 

To  understand  the  question  properly,  our  first  enquiry  must  be,  what  was  a 
real  action  in  the  roman  law,  and  what  a  personal^  and  then  apply  the  test  to 
the  case  at  bar.  "  Actio  realis  dicta  est  ex  re,  quae  petitur  ;  puta  quando  quis 
nullo  jure  raihi  obligatns  est,  sed  volo  illi  questionem  super  aliqua  re  roovere. 
Personalis  dicitur,  quando  persona  obligata  est."  The  real  action  is  defined  by 
Pothier :  **  Est  celle  que  celui  qui  est  proprietaire  d'une  chose,  ou  qui  a 
quelqne  droit  dans  cette  chose,  a  centre  le  possesseur,  pour  qu'il  soit  tenu  de 
lui  delaisser  la  chose,  ou  de  le  server  ou  laisser  jouir  du  droit  qu*il  y  a. 
L'action  personelle  est  celle  qu*a  un  cr6ancier  contre  son  d^biteur,  pour  qu*il 
soit  tenu  d'accomplir  Tengageraent  qu*il  a  codtracte  envers  lui.  L'action 
r6elle,  qui  nait  d'un  droit  que  quelqu'un  a  duns  la  chose,  suit  la  chose,  et  se 
donne  contre  ceux  qui  la  possddent."  These  definitions  have  been  closely  fol- 
lowed in  our  Code  of  Practice. 

In  the  case  before  the  court,  it  is  the  land  which  is  claimed,  the  thing  itself; 
and  this  feature  is  peculiar  to  the  action  of  lesion,  that  whilst  the  vendor  must 
bring  his  action  for  the  property,  the  vendee  or  third  possessor  has  the  faculty 
or  power  oi  resolving  it  into  a  personal  liability  by  assuming  to  pay  the  just 
price.  So  entirely  free  was  this  form  of  action  from  haviogany  thing  personal 
in  it,  that  it  was,  and  is,  considered  entirely  immaterial  whether  the  purchaser 
was  in  good  or  bad  faith,  the  simple  question  being,  whether  the  price  paid  was 
less  than  one-half  of  the  fair  value  of  the  thing.  Domat  says:  *'  Cette  rescis- 
ion,  4  cause  de  la  vilite  du  prix,  est  ind^pendante  de  la  bonne  ou  mauvaise  foi 
de  Tacheteur ;  et  soit  qu'il  ait  connu  ou  ignor6  la  valeur  de  la  chose  vendue,  il 
soffit  pour  rc'soudre  la  vente,  que  le  prix  soit  moindre  que  la  moitie  de  cette 
valenr."  And  the  Code:  **  Etsi  nullus  dolus  iotercessit  slipulantis  sed  ipsa 
res  in  se  dolum  habet."  The  defect  in  the  contract  was  so  great  that,  in  the 
eye  of  the  law,  the  purchaser  was  not  considered  as  having  acquired  any  pro- 
perty in  the  thing  sold ;  there  was  dolus  re  ipsa,  and  the  court  upon  proof 
thereof  directed  the  party,  whether  purchaser  or  third  possessor,  to  pay  the 
fair  value  of  the  property  or  give  it  up.  Vide  Troplong,  Con.  de  Vente, 
no.  801-2. 

It  was,  indeed,  a  contested  point  amongst  the  commentators,  whether  the 
rescissory  action  should  not  first  be  brought  against  the  original  vendee^and  then, 
upon  judgment  being  obtained,  a  new  suit  be  instituted  against  the  third  pos- 
sessor. The  opinion  is  now  well  fixed,  that  both,  as  in  the  present  instance, 
may  be  sued  together.  See  Troplong,  loc.  c^^  But  no  doubt  was  ever  enter- 
tained by  commentators,  excepting  Voet  and  Fachinoeus,  but  that  the  third 
possessor  could  be  sued ;  and  even  Voet  himself  admits,  that  where  there  was 
evident  collusion,  it  might  also  be  done.  Pothier,  Con.  de  Vente,  no.  356, 
says:  ** Cette  action  est,  actio  utilis  in  rem;  elle  doit  s'inteoter  contre  celui 
qui  est  en  possession  de  Theritage,  soit  que  ce  soit  Tacheteur,  soit  que  ce  soit 
un  tiers  detenteur  ^  qui  cet  heritage  est  passe.  Troplong  is  to  the  sameef> 
feet ;  he  says  that  Voet  and  Fachinceus  have  deviated  from  the  generally  re- 
ceived opinions  in  relation  to  the  ancient  jorisprudence  on  the  subject,  which, 
he  asserts,  **alors  comme  aujourd'hui  autorisait  Taction  en  rescision  contre 
un  tiers  possesseur,  successeur  k  titre  particulier."  The  opinions  of  Pothier 
and  of  those  with  whom  he  concurred,  were  based  upon  a  law  precisely  similar 
to  ours.  Tlie  Code  of  1825,  when  treating  of  lesion,  quotes  verbatim  the  lan- 
guage of  the  Code  of  1808,  whilst,  in  its  turn,  the  language  of  the  Code  of  1808 
is  precisely  what  the  law  was  in  France  prior  to  the  promulgation  of  the  Code 
Na(N>leon.  See  Domat,  Con.  de  Vente,  Pothier,  6oc,  If  it  be  true,  that  the 
action  of  lesion  is  an  action  against  the  thing  itself;  if  it  be  true  that  the  plain- 
tiff has,  in  the  present  instance,  strictly  pursued  the  law,  and  merely  claimed 
her  property,  and  these  points  cannot  be  denied,  it  is  impossible  to  see  how 
such  proceedings  can  be  considered  personal  actions. 

The  court  does  not  undertake  to  decide  the  question  raised  by  Voet,  and  so 
triumphantly  refuted  by  Charondas  and  others.  It  leaves  the  question  as  it 
found  it,  with  this  remark,  that  the  opinion  of  Voet  and  Fachino^us  **  was  not 
tlie  common  opinion.*' 

The  opinion  in  this  case  is  based  upon  a  difference  between  art.  2569  of  our 
Code  and  art.  1681  of  the  Code  Napoleon.  The  latter  has  this  clause  :  **  Le 
liers  possesseur  a  fe   uieme  droit,  sauf  sa  gnrautie  euiitre   8t>n  venJcur,*'  and 


Snoddt 

V. 

Brabhxak. 


672 


SUPREME  COURT  OF  LOUISIANA, 


SiroDDT 

V. 

Baasheab. 


from  its  not  being  found  in  the  Code  of  1825,  the  court  conclude  that  the 
redactnurs  omitteil  it  for  sonrie  good  reason  ;  and  this  reason  the  court  assomes 
to  he,  that  they  were  opposed  to  extending  the  action  against  third  possessors. 

The  court  admit  that,  the  insertion  of  this  clause  in  the  Code  Napoleon  did 
not  alter  the  law  us  it  existed  in  France  prior  to  the  adoption  of  the  Code,  but 
merely  **  implied  its  maintenance  under  the  new  system  ;"  that,  therefore,  if  it 
had  not  been  inserted  in  the  Code  Napol6on,  the  right  would  still  have  been 
maintained  in  France.  If,  then,  the  law  in  France,  prior  to  the  adoption  of 
the  Code  Napoleon,  admitted  of  this  action  against  third  possessors,  and  ours 
is  now,  and  always  has  been  the. same  as  the  french  law,  for  the  Code  of  1808 
and  that  of  1825  are  identically  the  same  on  this  subject;  and  it  is  conceded 
that  the  provision  annexed  to  art.  1681  of  the  french  Code  introduced  no  new 
legislation  on  the  subject,  but  was  merely  enunciative  of  the  generally  recognized 
doctrine  on  the  subject,  the  casual  omission  of  a  clause,  not  necessary,  under 
the  existing  french  law,  cannot  be  interpreted  into  an  absolute  legislative  prohi> 
bition  against  the  exerci.«e  of  the  action  against  third  possessors.  A  more  sa- 
tisfactory reason  than  that  advanced  can  be  given  for  the  incorporation  into  the 
text  of  nit.  1681  of  the  Code  Napoleon,  of  the  clause  re/ative  to  third  posses- 
sors. When  the  1681st  art.  was  before  the  jurisconsults  employed  to  frame 
the  Code,  Napoleon  suggested  the  insertion  of  a  new  provision,  diiTering  entire- 
ly from  the  old,  to  wit,  that  the  purchaser,  if  he  preferred,  might  pay  the 
supplement  of  the  price,  **sous  la  deduction  du  dixidme  du  prix  total.'*  This 
new  provision  was  adopted,  and  forms  now  a  portion  of  art.  1681*  Being  the 
introduction  of  an  entirely  new  provision,  it  is  not  unreasonable  to  suppose  that 
the  clause  **  le  tiers  possesseur  a  le  mSme  droit,"  was  added  to  remove  any 
doubts  which  might  arise  whether  the  indulgence  accorded  to  the  first  purcha- 
ser of  paying  the  supplement  of  the  price,  subject  to  a  deduction  of  one-tenth, 
should  be  considered  pergonal  to  him,  or  might  be  enjoyed  by  the  third  pos- 
sessor. Our  Code  of  1825  does  not  contain  the  addition  to  the  old  law  of 
"sous  la  deduction  du  dixidme  du  prix  total"  ;  and,  therefore,  the  framers  of 
it  did  not  consider  it  necessary  to  add  the  words,  **  le  tiers  possesseur  a  le  roeme 
droit."  Had  the  Code  of  18'4i5  never  been  framed,  nor  the  Code  Napol6on, 
we  should  be  left  to  the  Code  of  1808 ;  the  french,  to  the  civil  law,  as  it  exist- 
ed in  Pothier*s  time.  That  law,  upon  the  subject  of  lesion,  is  the  same  as  that 
which  is  to  be  found  in  the  Code  of  1808,  and,  therefore,  the  authority  of 
Pothier  and  others,  who  wrote  upon  the  subject,  will  be  held  as  authority  by 
us.  The  Code  of  1825  left  the  law  exactly  as  it  found  it,  so  that  the  old  french 
civilians  must  be  held  to  be  good  authority  with  us,  on  the  point,  up  to  the 
present  moment. 

The  court  compares  art.  1681  of  the  Code  Napo16on  with  art.  1871  of  our 
Code.  Art.  1871  has  but  little  to  do  with  the  present  enquiry.  Art.  2569  is 
the  article  really  corresponding  to  the  1681st  of  the  Code  Napoleon. 

The  limitation  of  the  action  of  lesion  to  the  original  party  purchasing,  is  as- 
similated to  that  of  a  vendor  of  moveable  effects  seeking  to  eniorce  his  privilege 
upon  them,  which  he  can  only  do  so  long  as  the^  remain  in  the  hands  of  the 
original  purchaser.  But  art.  3194  declares  positively  that  the  vendor  can  only 
maintain  his  privilege  *'if  the  property  still  remains  in  the  possession  of  the 
purchaser"  ;  while  there  is  no  limitation  as  to  the  person  in  the  chapter  treat- 
mg  of  lesion  in  sales — the  only  limitation  is  as  to  time,  which  is  fixed  at  fpur 
years  between  majors,  whilst  between  minoi*s  the  prescription  is  suspended 
during  minority.  The  very  length  of  time  given  for  bringing  this  action,  is  a 
strong  and  convincing  proof,  that  the  law-maker  must  have  contemplated  the 
possibility  of  the  property  passing  into  third  hands;  but,  considering  the  vice 
00  great  os  to  attach  itself  to  the  thing,  it  was  permitted  to  the  vendor  to  get  it 
back,  upon  the  legal  inference  that  he  had  really  never  sold  it;  and  so,  as  has 
been  before  stated,  the  civilians  held  that  the  action  lay  **  £tsi  nullus  dolus  in- 
tercessit  stipulantis,  sed  ipsa  res  in  se  dolum  habet."  D.  1.  16,  cap.  De  Rescio* 
denda  Vendjtione. 

The  case  of  Brad  ford*  8  heirs  v.  Brown,  11  Martin,  cited  by  the  court,  was  a 
petitory  action,  not  an  action  for  the  rescision  of  a  sale  on  account  of  lesion. 
The  suit  was  brought  against  a  third  party  (Brown)  who  cited  in  his  warran- 
tors, the  heirs  of  Flower,  who  in  his  lifetime  had  purchased  the  premises  ia 
dispute  from  Bradford.  On  the  warrantors'  offering  in  evidence  the  deed  from 
Bradford  to  their  ancestor,  the  reception  of  it  in  evidence  was  objected  to,  be- 
cause it  was  a  nulltty,  lesion  being  apparent  on  the  face  of  the  instrument,  the 
c.oi)sidprar.i'>n  being  slated  therein  to  be  one  dollar.     The  court  merely  say,  that 
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it  could  not  be  treated  fts  a  nullity;  that  an  action  should  have  been  brought  to 
declare  it  void,  leaving  to  the  purchaser  to  make  his  election,  either  to  give  the 
property  up.  or  pay  the  supplement  of  the  just  price.  This  was  the  question 
before  the  court,  and  thus  was  it  decided.  The  dictum  of  a  court  on  a  question 
not  before  tbem,  has  never  been  held  to  be  of  any  binding  authority. 

This  court,  however,  say,  in  conclusion,  that  this,  at  most,  is  a  latent  equity, 
and  that  third  parties,  purchasing  in  good  faith,  must  be  protected.  I  am  not 
disposed  to  qnestion  the  general  correctness  of  the  principle,  for  which,  how- 
ever, no  textual  provision  of  the  Code  can  be  found,  but,  being  a  mere  equitable 
conclusion,  plain  and  obvious  texts  of  law  ought  not  to  be  defeated  by  it.  Tho 
law  has  expressly  given  to  the  plaintiff  four  years  within  which  to  commence 
her  action  ;  she  has  done  so.  The  law  expressly  says  that  the  action  lies  against 
the  thing  itself,  not  against  the  person ;  she  has  so  brought  her  action.  The 
best  commentators  on  our  law  have  said  that,  being  an  action  against  the  thing. 
It  lies  against  the  third  possessor;  and  that,  to  avoid  a  circuity  of  actions,  the 
original  purchaser  and  third  possessor  may  be  sued  at  the  same  time  ;  the  plain- 
tiff has  done  so.  The  same  commentators  say,  that  the  third  possessor  cannot 
complain,  because  he  has  his  recourse  in  warranty  against  his  vendor  ;  the  same 
right  is  accorded  here.  It  will  be  said,  perhaps,  that  th«  limitation  of  four 
years  is  nothing,  because  ten  are  given  within  which  to  bring  an  action  for  the 
annulment  of  a  contract  on  the  grounds  of  error  or  fraud ;  and  that  no  body  will 
contend  that  the  property  passing  into  third  parties'  bands,  bond  fide,  can  be 
affected  by  the  error  or  fraud.  This,  no  doubt,  is  an  exception  introduced  for 
the  security  of  titles  and  the  peace  of  society  ;  though  the  true  and  real  differ- 
ence is  to  be  found  in  this,  that  actions  for  the  annulment  of  contracts  on  tlie 
grounds  of  error  or  fraud,  are  personal  actions,  while  the  action  of  lesion  is  a 
real  action — dolus  re  ipsa. 

**  Cette  action,"  says  Pothier,  "est  une  action  utilis  in  rem  et  non  directa." 
Con.  de  Vente,  no.  331.  But  is  lesion,  in  truth,  a  Intent  equity  ?  Is  it  not  a 
vice  which  materially  affects  the  contract  of  sale  ?  The  law  ceitainly  says  it 
does.  This  vice,  or  defect,  was  not,  in  the  present  instance,  hid  from  the  eye 
of  the  honest  purchaser !  The  title  deeds  of  the  vendor  exhibited  this  defect ; 
it  was  patent — the  error,  vice,  or  defect,  was  spread  upon  the  public  records, 

The  judgment  of  the  court  on  the  re-hearing,  was  pronounced  by 

Slidell,  J.  Af)er  a  careful  reexamination  of  this  case,  which  is  obscurely 
presented  by  the  pleadings  and  evidence,  our  minds  are  left  in  doubt  whether  the 
land  purchased  by  Braskear  was  community  property ;  and,  if  so,  whether,  at 
the  time  of  the  subsequent  purchase  at  judicial  sale  by  Mrs.  Braskear,  she  had 
ceased  to  have  an  interest  in  the  community.  Both  these  questions  may  be  im-^ 
portant  in  the  decision  of  this  caus^.  They  may  have  a  material  influence  up* 
on  the  legal  question,  whether  Mrs.  Braskear  can  be  considered  as  a  thu*d  per- 
son, purchasing  in  good  faith  and  exempt  from  liability.  Without  wishing  to  be 
considered  as  now  expressing  an  opinion  upon  the  legal  qnestion  under  the 
hypothesis  that  the  property  once  belonged  to  the  community,  and  that  she  had 
not  ceased  tp  have  an  interest  in  the  community  before  her  purchase  at  sheriff  a 
sale,  we  think  it  best  to  remand  the  cause  for  further  evidence.  When  princi* 
pies  of  grave  moment  are  involved,  the  court  prefers  not  to  act  upon  an  hypo* 
thetical  or  doubtful  state  of  facts. 

We  will  merely  say  for  the  present  that,  we  adhere  to  the  opinion  that  the 
action  of  lesion  does  not  extend  to  third  persons  purchasing  in  good  faith  from 
the  vendee ;  and  that  Braskear  must  be  held  personally  responsible,  if  there 
was  lesion,  even  if  his  wife's  purchase  should  be  maintained. 

It  is,  therefore,  decreed  that  the  judgment  rendered  by  the  court  below  be 
reversed,  and  that  this  cause  be  remanded  for  a  new  trial  and  for  further  pro* 
f;eedings  according  to  law:  the  plaintiff  paying  the  costs  of  this  appeal* 


Skoddy 

V. 

Brashsar. 
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St«  Andre  et  al.  r.  Rachal  et  al. 

Where  two  penons  qualify  as  Joint  administrators  of  a  soccession,  and  there  is  no  sereraiioo 
of  their  daties,  they  will  be  responsible,  in  tolido,  for  the  proceeds  of  the  sale  of  the  effects 
of  the  succession  which  have  come  into  their  hands.  In  sach  a  case  the  administrate  who 
seeks  to  relieve  himself  from  responsibility  for  a  dilapidation  of  the  lands  received,  must 
show  that  it  was  occasioned  by  no  neglect  of  daty  on  his  part  There  is  no  reason  why  die 
mle  of  responsibility  in  iolido,  established  by  art.  1674.  incase  of  a  joint  administration  by 
execotors,  should  be  confined  exclusively  to  that  class  of  administrators. 

Interest  is  dae  on  any  balance  found  to  be  owing  by  an  administration  to  a  succession,  from 
the  date  of  the  judgment  establishing  the  debt.  The  amount  must  be  considered  as 
doe  ex  contractu, 

APPEAL  from  the  Court  of  Probates  of  Natchitoches,  Oreneaux,  J.  M. 
Boyce,  for  the  plaiDtifTs,  cited  9  Rob.  282.  1  An.  214«  C.  C.  1647. 
Sherburne  and  /.  B.  Smith,  for  the  appellants,  contended  that  administFatora 
were  not  liable  in  solido.  C.  C.  2088.  The  judgment  of  the  court  was  pro- 
nounced by 

EusTis,  C.  J.  This  is  an  action  of  the  heirs  of  the  late  Onezeme  SL  Andre, 
of  the  parish  of  Natchitoches,  against  the  defendants,  who  were  the  admiois- 
trators  of  the  succession,  for  an  account  of  their  administration  and  the  balance 
due.  Judgment  was  rendered  against  the  defendants  in  solido,  for  the  sum  of 
$4096  62i.  The  accounts  were  referred,  under  an  order  of  the  court,  to  audit- 
ors. The  judgment  made  some  alterations  in  the  report  made  by  the  auditors, 
and  amended  it  accordingly,  but  allowed  no  interest  on  the  amount  due.  The 
defendants  have  appealed. 

The  case  was  submitted  to  us  at  the  last  term,  and  has  been  held  under  ad- 
visement for  the  purpose  of  considering  the  questions  of  the  liability  of  the 
defendants  in  solido. 

One  of  the  defendants  only  was  served  with  process,  the  other,  as  is  alleged, 
having  absconded,  but  has  appeared  by  counsel  appointed.  The  appointment 
of  the  administrators  was  joint,  and,  from  the  answer  of  the  defendant  iHorgax, 
it  appears  thnt  he  holds  himself  not  liable  to  the  plaintiffs  beyond  his  virile 
share,  in  consequence  of  the  appropriation  of  the  funds  of  the  administration 
to  his  own  use  by  his  co-administrator,  and  of  his  having  acted  in  all  respects  as 
a  prudent  and  honest  administrator.  As  fax  as  we  can  judge  from  the  evideoce 
the  administration  was  joint,  and  we  do  not  find  that  there  was  any  severance 
of  duties  on  the  part  of  the  defendants. 

The  proceeds  of  the  sale  of  the  effects  of  the  saccession  came  to  the  hands 
of  the  administrators;  they  oaght  to  have  been  deposited  in  .their  joint  names, 
or  retained  under  the  charge  of  both;  neither  had  the  exclusive  right  to  retain 
them,  nor  do  we  find  any  evidence  which  ought  to  change  in  any  respect  the 
joint  liability  of  each,  which  extended  equally  to  the  preservation  of  the  whole 
fund. 

The  appellants  rely  for  a  reversal  of  the  judgment  rendering  the  defendants 
liable  in  solido,  on  article  2088  of  the  Code,  which  provides  that  obligations  in 
solido  are  not  presumed,  but  must  be  expressly  stipulated.  But  the  same  ar- 
ticle provides  that  this  rule  ceases  to  prevail,  only  in  cases  where  an  obligation 
in  solido  tiikcs  place  of  right,  by  virtue  of  some  provisions  of  the  law.  The 
principle  of  urticlo  12088  existed  in  the  roraan  law,  but  there  were  exceptions  to 
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it.  There  were  several  cases  in  which  solidarity  between  debtors  was  implied  ; 
for  instance  the  obligation  contracted  by  several  tutors  undertaking  the  same  tu- 
telage, or  by  several  persons  engaging  in  some  public  administration.  Pothier 
on  Obligations,  §  266,  267. 

In  the  present  ease,  the  funds  of  this  succession  being  in  the  custody  of  both 
administrators, .no  portion  of  them  could  be  diverted  by  one  without  the  neglect 
or  consent  of  the  other.  Whether  the  defendants  are  liable  from  having  received 
money,  or  for  neglect  in  not  attending  to  its  proper  custody  or  appropriation,  is 
not  material  in  the  present  case. 

Article  1674,  providing  for  one  of  several  executors  acting  under  the  solidary 
responsibility  of  all,  unless  the  testator  has  divided  their  functions,  and  each  has 
confined  himself  to  that  allotted  to  him,'  presupposes  the  solidary  obligation  in 
cases  of  a  joint  administration  on  the  part  of  executors.  Doriocaurt  v.  Jacobs, 
I  An.  214.  There  is  no  reason  for  an  exception  exclusively  for  this  class  of 
administratora,  and,  we  think,  that,  in  a  joint  administration  of  a  succession  the 
party  who  seeks  to  relieve  himself  from  responsibility  for  a  dilapidation  of  the 
funds  received,  must  show  that  it  was  occasioned* by  no  neglect  of  duty  on  his 
part.  It  has  not  been  done  in  this  case,  and  we  think,  the  judgment  appealed 
from  is  correct  in  this  respect. 

The  accounts  between  the  parties  were  quite  complicated;  even  the  audit- 
ors failed  to  adjust  them ;  but  on  the  decree  of  the  court  the  account  must  be 
considered  as  due  ex  conctractu,  and  bean  interest  from  that  date.  Vide 
Petrie  v.  Wqffbrd*  ante  p.  562. 

As  to  the  allowance  of  commissions,  vide  1  Rob.  400,  and  Succession  of 
Milne,  5  Rob.  48.  The  judgment  must  be  amended  as  prayed  for  in  the  ap- 
pellees* answer,  as  to  the  interest  only.  It  is  therefore  decreed  that  the  judg- 
ment  of  the  District  Court  be  amended,  allowing  interest  from  the  12th  March, 
1846,  it  being  affirmed  in  all  other  respects,  and  that  the  appellants  pay  the 
costs  of  this  appeal. 
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St-  Andre 

V. 

Rachal. 


The  State  v.  Sewall. 

Where  a  district  jadge,  before  whom  a  priBoner  charged  with  an  offence  pnniahable  with 
more  than  seven  yean'  imprisonment  at  bard  labor,  is  broaght  on  a  writ  of  habeas  corpus, 
admits  him  to  bail,  ordering  the  surety  to  be  judged  of  and  accepted  by  a  Jastice  of  the 
peace  named  in  the  order ;  the  sorety,  when  saed  on  the  bond,  cannot  exonerate  himself 
ih>m  liability  on  the  ground  that  a  justice  of  the  peace  could  not  admit  to  bail  one  accused 
of  such  an  offence.  The  prisoner  was  admitted  to  bait  by  the  district  Judge,  who  was  au- 
thorized to  delegate  to  his  derk  or  a  justice  authority  to  accept  the  bond. 

APPEAL  from  the  District  Court  of  Caddo,  Campell,  J.    Barry,  district 
attorney,  for  the  State.     Crain,  Elgee  and  Hyams,  for  the  appellant.    The 
judgment  of  the  court  was  pronounced  by 

King,  J.  C  M,  Sewall,  being  in  close  custody  under  a  charge  of  having  in  his 
possession  and  of  uttering  counterfeit  bank  notes  and  coin  of  the  United  States, 
was  brought  before  the  district  judge  upon  a  writ  of  habeas  corpus.  The  judge 
admitted  him  to  bail,  and  ordered  **  the  security  to  be  judged  of  and  accepted 
by  the  sheriff  of  the  parish  of  Caddo,  or  /.  Clinton  BeaU,  Esq,,  justice  there- 
of." The  bond  was  executed  before  BcaU,  accepted  by  him,  and  returned  into 
court.     The  grand  jury  Bubseqnontfy  found  a  bill  of  indictment  agninst  Seicall, 


on 
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State  for  uttering  a  counterfeit  gold  piece,  resembling  the  current  coin  of  the  Unilea 
States.  During  the  same  term  of  the  court  Sewall  was  called,  and  {ailing  to  ap- 
pear to  answer  to  the  charge,  his  bond  was  declared  forfeited,  and  a  judgment, 
in  solido,  rendered  against  himself  and  his  sureties,  for  the  amount.  From  that 
judgment  Hamilton,  one  of  the  sureties,  has  appealed. 

It  is  contended  that,  as  the  offence  with  which  Sewall  vras  charged,  Is  pun- 
ishable with  more  than  seven  years  imprisonment  at  hard  labor,  Beall^  the  jus- 
tice, was  without  authority  to  take  bail;  and  the  case  of  the  Slate  v.  Hehert, 
10  Rob.  p.  41.  and  the  statute  of  31  March,  1807,  B.  and  C.'s  Dig.  p.  530,  are 
relied  on«  in  support  of  the  position. 

it  is  true  that  justices  of  the  peace  are  not  authorized  by  the  act  of  1807, 
to  admit  to  bail  persons  charged  with  offences  punishable  with  death,  or  with 
imprisonment  at  hard  labor  for  seven  years  or  more ;  and  that  the  crime  with 
which  Sewall  was  charged,  is  punishable  with  over  seven  years  imprisonment. 
B.  and  C.*s  Dig.  244,  §  14.  But  the  accused  was  not  admitted  to  bail  by  the 
justice  of  the  peace,  but  by  the  district  judge,  who  could  legally  delegate  to  his 
clerk,  or  to  a  justice  of  the  peace,  authority  to  accept  the  bond.  See  case 
of  Stale  V.  Jones,  anU  p.  9.  This  act  of  the  justice,  in  the  present  instance, 
was  the  act  of  the  court. 

The  case  of  the  Slate  v.  Hebert  bears  no  analogy  to  the  present.  In  that 
case,  the  justice  of  the  peace  admitted  the  prisoner  to  bail  in  violation  of  an  ex- 
press statute.     In  the  present,  he  was  admitted  to  bail  by  a  competent  judge. 

Judgment  affirmed* 


^•^•\^\^-\,^\^-%^s^'%.*     '^-■v    V    .  v.  "V 


I'he  Stai?e  v.  JerrV. 

After  conviction  of  a  slave  tried  for  mnrder  befbre  a  tribunal  organised  nnder  tbe  stat  of  1  Jane, 
1846,  jadgment  willnotbe  arrested  on  the  ground  that  he  was  not  arraigned,  and  did  not  plead 
to  the  charge,  where  the  record  shows  that  he  was  defended  by  counsel,  and  the  cooit  stata 
that  he  was  convicted  after  an  impartial  triaL  Under  the  stat.  of  1846,  objections  not  rela* 
ting  to  the  substance  of  the  prosecution  cannot  be  considered  on  appeal 

Where  the  day  fixed  for  the  tilLeCution  of  a  sentence  of  death  pronounced  against  a  slaV^a 
convicted  before  a  tribunal  organized  under  the- stat  of  1  June.  1846,  passes  by,  pending  an 
appeal,  the  Supreme  Court  have  no  power  to  fix  another  day. 

APPEAL  from  a  sentence  pronounced  by  a  tribunal  organized  Under  the 
Stat,  of  1  June,  1846,  for  the  trial  of  a  slave  in  the  parish  of  Natchitoches^ 
Barry,  District  Attorney,  for  the  State.  /.  B.  Smith,  for  the  appellant,  cited 
Starkie,  Crim.  PI.  ch.  18,  p.  337.  4  Black.  329.  Bui.  6c  C.*s  Dig.  p.  67,  s. 
1 ;  p.  248i  s.  36.     The  judgment  of  the  court  was  pronounced  by 

Kiva,  J.  The  accused,  who  is  the  slave  of  St.  Anne  PrtuUiomme^  was 
charged  with  murder,  and  tried  by  a  tribunal  organized  Under  the  act  of  1846, 
(Acts,  p.  114).  No  counsel  having  been  previously  provided  for  him,  he  was  de- 
fended by  an  advocate  appointed  by  the  court  After  his  conviction,  he  moved 
for  an  arrest  of  judgment,  on  the  ground  that  he  had  neither  been  arraigned 
nor  pleaded  to  the  charge.  The  motion  was  overruled  and  he  has  appealedt 
relying  on  the  ground  stated  in  his  motion,  for  a  reversal  of  the  judgment. 
The  defects  complained  of  are  defects  of  form.    The  14th  sec.  of  the  stmt- 
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vte  under  which  the  accused  was  tried,  provides,  **  that  do  proceedings  had  in  ac^ 
cordance  with  this  act  shall  be  annulled  or  impeded  by  any  error  of  form  there- 
in." Acts  of  1846,  p.  115,  §  14.  It  is  obvious  that,  under  this  statute,  we  can  con"" 
aider  no  objections  which  do  not  relate  to  the  substance  of  the  prosecution. 

The  record  shows  that,  the  slave  was  brought  before  the  tribunal  to  answer 
to  the  charge  preferred  against  him,  that  he  wafi  defended  by  counsel  appointed 
for  the  purpose,  and  the  court  state  that  he  was  convicted  after  an  irajjartia' 
trial. 

The  day  fixed  by  the  lower  tribunal  for  the  execution  of  the  sentence  of  death, 
which  was  pronounced,  has  elapsed,  and  we  are  requested  to  fix  another  day^ 
No  such  original  power  is  conferred  upon  the  court,  as  that  which  we  are  called 
upon  to  exercise.  Judguvtnt  affirmed. 
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McKiNNEY  V.  Chambliss  et  al. 

An  officef  who  BelteB  the  property  of  a  party  tmdef  an  order  void  on  its  face,  and  those  who 
aid  him  in  doing  so,  will  be  liable  to  the  owner  in  damages. 

APPEAL  from  the  District  Court  of  De  Soto,  Taylor,  J.  Campbell,  for 
the  appellant.  S.  P,  JoneSf  for  the  defendants.  The  judgment  of  the 
court  was  pronounced  by 

Si/ioKLL,  J.  The  paper  signed  by  a  justice  of  the  peace,  under  which  the 
property  of  the  plaintiff  was  sei^Sed,  was  void  on  its  face,  and  the  anterior  pro- 
ceedings were  also  void.  The  constable  who  made  the  seizure,  and  those  of 
the  defendants  who  are  proved  to  have  aided  him  in  it,  were,  therefore,  unpro- 
tected by  any  legal  warrant,  and  are  answerable  in  damages. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below,  except  as  to 
the  defendant  McConahay,  be  reversed;  and  it  is  further  decreed  that  Jacob 
Smith,  administrator  of  John  McElnney^a  succession,  do  recover  of  the  defend- 
ants Horatio  Chambliss,  Samuel  Mather,  John  Cuthberson,  Joseph  F*  Hadenf 
and  Warrick  Ferguson,  the  sum  of  $90,  with  costs  in  both  courts. 


s,/x/^./"^\  ^ 


Thompson  v.  Kelso  et  aL 

An  accommodation  endorsee  of  a  promissory  note  has  no  right,  on  being  saed,  to  reqali'e  tbo 
prerrioos  discussion  of  tiie  property  of  the  drawer. 

Where  an  acoonmiodaiion  endorser  of  a  note  joins  in  an  act  execated  by  the  maker,  and 
holder,  before  the  matcurity  of  the  note,  by  which  certain  secarities  are  given  for  its  pay- 
ment, and  tiie  time  of  payment  is  deferred,]  declaring  that  he  agrees  to  the  arrangement, 
and  holds  himself  liable  for  the  final  payment  of  the  notes  "  as  endorser  or  security  "  no^ 
withstanding  the  postponement,  and  it  does  not  appear  from  the  terms  of  the  agreement 
that  any  change  was  to  be  made  in:  the  obligations  of  the  debtors  adversely  to  the  creditor, 
the  ose  of  the  words  "  endorser  or  security  "  will  not  be  considered  as  rdeasing  the  endor- 
ser fix>m  the  obligations  of  his  endorsement,  and  binding  him  merely  as  a  snre^.  As  to  the 
maker,  he  was  merely  as  a  surety ;  and  the  words  must  bo  considered  as  used  in  reference 
to  him.     0.0.3008. 
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Thompsoic       i  PPEAL  by  Tfumipsan  from  a  judgment  of  the  District  Court  of  Rapides, 
Kkl»o.      -^     Cuskmarit  J.     O.  N,  Ogden,  for  the  plaintiff.    Elgee  and  Hyams,  for  the 
appellant.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  an  action  by  the  holder,  against  KcUo^  the  drawer, 
and  Compton,  the  endorser  of  three  promissory  notes.  The  defendant  John 
Comptorij  alleges  that,  being  merely  an  accommodation  endorser  or  surety,  he 
is  entitled  to  avail' himself  of  the  plea  of  discussion,  and  has  designated  the  pro- 
perty of  the  drawer,  which  he  urges  must  be  first  seized  and  sold,  and  tendered 
an  amount  sufficient  to  defray  the  expenses  of  the  discussion.  An  exception  to 
this  effect  was  sustained  by  the  district  judge,  who  ordered  the  proceedings  to 
be  stayed  against  Compton^  until  the  property  of  Kelso,  as  set  forth  in  the  plea, 
should  be  first  duly  discussed.  The  plaintiff  has  appealed,  and  the  case  haa 
been  argued  at  bar  on  the  right  of  the  defendant,  CampUm,  to  avail  himself  of 
the  plea  of  discussion. 

Compton  was  the  endorser  on  the  notes,  and  was  duly  notified  of  the  protest 
thereof.  His  obligation  towards  the  creditor  was  not  affected  by  the  fact  of  the 
notes  being  what  are  called  accommodation  notes.  He  was  as  much  bound  by 
his  endorsement  as  though  they  had  been  notes  for  value,  and  had  no  right 
whatever,  on  being  sued,  to  require  the  previous  discussion  of  the  property  of 
the  drawer. 

It  is  contended  that  his  obligation  on  tlie  notes  was  changed  by  a  certain 
agreement  entered  into  between  the  plaintiff  and  Kelso^'m  June,  1842,  after  the 
date  of  tl^e  notes,  and  before  they  became  due.  By  this  agreement  certain 
securities  were  given,  and  the  time  of  payment  of  the  notes  was  deferred  till 
1847,  on  certain  conditions  therein  specified.  To  this  agreement  CompUm  was 
a  party.  He  appeared  in  the  act  before  the  notary,  and  declared  that  he  agreed 
to  the  arrangement,  and  held  himself  liable  for  the  final  payment  of  said  notes 
as  endorser  or  security,  notwithstanding  any  postponement  It  is  urged  that* 
by  virtue  of  this  clause,  CompUm  became  a  mere  surety  for  the  debt. 

It  certainly  does  not  appear  from  the  terms  of  this  agreement,  that  any 
change  was  to  be  made  in  the  obligations  of  the  debtors,  adversely  to  the  cre- 
ditor. The  mortgage  on  land  and  slaves  given  by  Kelso,  was  in  order  to  secure 
the  fuU  and  punctual  payment  of  the  debt,  according  to  the  tenor  of  the  notes 
and  the  stipulations  of  the  agreement,  to  which  Compton  acceded,  and  in  the 
purpose  of  which  he  concurred.  There  was  no  stipulation  for  any  clumge  in 
his  obligation,  and  the  effect  which  the  district  judge  gives  to  the  words  endorser 
or  security,  appears  to  us  to  be  in  conflict  with  the  evident  intendment  of  the 
whole  agreement.  The  construction  which  would  release  him  from  the  coose* 
quences  of  his  endorsement,  and  bind  him  as  a  mere  surety,  appears  to  ua  to 
force  the  words  from  their  evident  meaning  in  the  relation  in  which  they  are 
used.  True,  Campion  was  endorser,  and  bound  as  such  to  the  creditor,  bat  as 
to  Kelso  he  was  merely  a  party,  and  in  that  sense  the  word  must  be  considered 
as  used.  Words  must  be  construed  in  a  sense  in  which  they  have  effect  to 
preserve  and  carry  out  an  agreement,  rather  than  in  that  in  which  a  portion  of 
them  would  be  without  meaning.  All  that  can  be  said  of  this  expression  is 
that,  Compton  intended,  by  consenting  to  tlie  arrangement,  to  preserve  his  posU 
tion  towards  his  creditor,  and  the  debtor  for  whom  he  was  bound. 

But  the  employment  of  the  words  endorser  or  security  would  not,  under  any 
fair  construction,  release  him  from  his  obligation  as  endorser.  An  endorser  is 
considered  as  a  species  of  surety,  and  the  ternfis  security  debts  are,  in  commoa 
parlance,  applied  to  endorsements :  and,  unless  there  were  some  grounds  f«r 
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iDferring  aliunde  the  purpose  of  the  creditor  to  change  the  character  of  his  debt 
aod  make  Campion  a  mere  surety,  we  do  not  think  the  words  used  would  effect 
the  change.     C.  C.  3008. 

We  think  the  judge  erred  in  sustaining  the  plea  of  discussion. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  the  exception  of 
the  defendant  overruled,  and  the  case  remanded  for  further  proceedings ;  the 
appellee  paying  the  costs  of  this  appeal. 


Thompson 

V, 

Kblso. 


Succession  op  M'Candless. 

A  teitament,  diipogingofmoyeables  and  immovablei  situated  here,  made  in  another  fltate  of 
the  Union,  by  a  resident  of  this  State,  temporarily  absent  from  home,  and  who  afterwards 
retamed  and  died  at  his  domicil  in  this  State,  if  clothed  with  all  the  formalities  prescribed 
ibr  the  validity  of  wills  in  the  place  where  it  was  executed,  will  be  valid  here.  C.  C.  1588, 
1589.  Art  1589  cannot  be  confined  to  the  cases  of  foreigners,  or  of  testaments  disposing 
only  of  moveables ;  nor  is  there  any  inconsistency  between  it  and  art  1 581.  Per  Curiam . 
If  a  testament  contain  a  sabstitotion  or fideieommUtwn,  which  oar  law  prohibits,  we  shoold 
hold  sach  a  disposition  nnll,  though  it  might  be  valid  by  the  laws  of  the  State  where  made. 
Bat  in  what  relates  to  the  exterior  form,  not  the  sabstance  of  the  testament,  nothing  in  oar 
Code  aothorizes  a  distinction  between  moveables  and  immovables. 

The  third  claose  of  art.  10  of  the  Civil  Code  refers,  not  to  the  form,  bat  to  the  sabstance  of  a 
testamentary  disposition,  permitting  the  validity  of  soch  a  disposition  of  movables  to  be 
regulated  by  the  lawsioi  a  foreigner's  domicU. 
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APP£  AL  from  the  District  Court  of  Rapides,    Cushraan,  J,    The  facts  of 
this  case  are  stated  in  the  opinion  of  the  court,  infrd, 

Flint  and  Mc  Waters,  for  the  curator,  appellant.  The  only  question  in  this 
case  is,  whether  a  citizen  of  this  State,  and  who  is  actually  in  this  State  at  the 
time  of  his  death,  can  dispose,  by  will,  of  his  property  in  this  State,  especially  if 
immovable,  except  under  the  forms  and  in  the  mode  perscribed  by  onr  laws.  The 
counsel  who  maintain  the  valK^ity  of  the  will,  rely  on  art.  1589  of  the  Code.  This 
article,  if  it  have  any  bearing  on  the  cose,  only  refers  to  non-residents,  and  not  to 
citizens,  and  is  checked  and  controlled  by  the  general  principles  and  plain  provi- 
sionsot  the  Code,  whicfaclearly  show  that  the  laws  of  this  State  nevercontemplated 
that  its  own  citizens  should  dispose  of  property  within  its  limits,  except  under  the 
fpriDB  prescribed  by  its  own  laws.  It  is  a  general  principle  that,  moveable  pro- 
perty is  governed  by  the  law  of  tlie  domicil  of  the  owner ;  it  is  an  equally  well 
established  principle  that  immovable  property  is  governed  by  the  lex  rei  siue. 
The  third  paragraph  of  article  10  of  the  Code,  aHows  a  citizen  of  another 
State  to  dispose  by  will  of  his  property  in  this  State,  free  of  the  trammels 
and  forms  of  the  law  regulating  the  eflfect  of  acts  passed  in  one  country  to  have 
effect  in  another.  The  exception  is  as  to  moveable  property.  A  citizen  can- 
not dispose  of  immovable  property  sitnated  in  this  State,  in  a  manner  different 
from  the  forms  prescribed  by  our  laws.     2  Rob.  258. 

Our  Code,  after  describing  the  forms  necessary  for  the  validi^  of  nuncupative 
testaments  by  public  act  and  under  private  signature,  proceeds  to  enumerate 
those  necessary  for  an  olographic  will.  Art.  1581.  To  be  valid,  it  must  be  en- 
tirely written,  dated,  and  signed,  by  the  hand  of  the  testator.  It  is  subject  to  ne 
other  form,  and  may  be  made  anywhere,  even  out  of  the  Slate.  Now,  in  rela- 
tion to  the  other  three  forms  of  wills,  there  is  no  similar  provision  that  they  can 
be  made  out  of  the  State.  The  maxim,  **  inclusio  unius  estezclusio  alterius,** 
applies. 

An  attempt  is  made  in  this  case  to  escape  the  general  principle  of  law  that, 
mmovable  property  in  a  State  can  only  be  disposed  of  according  to  the  laws  of 
that  State,  by  contending  that,  this  rule  goes  only  to  the  effect  of  an  act  purport- 
ing to  affect  real  property,  and  not  to  the  form  of  the  act.  This  distinction  is 
founded  upon  an  assumed  meaning  of  the  word  effect,  and  a  forced  separation 
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SuccBssiQii    of  Ihe  formalities  aecompaoyiDg  a  will  fro]n  the  dispositions  which  it  coDtaios. 
^^  But  a  careful  examination  of  the  instances  in  which  tne  word  effect  is  employed 

McCaudliss.  Jq  ^Yie  Code,  will  show  that  no  such  meaning  was  attached  to  it  by  the  lawgiver ; 
bnt  that  it  was  used  to  denote  the  entire  operation  and  force  of  the  act  in  eTeiy 
point  of  view,  and  not  merely  the  dispositions  of  the  act, .  as  distinct  from  the 
form  in  which  they  are  clothed  I  The  provisions  of  the  Code  from  arts.  1590 
to  1597  inclusive,  show  conclusively  that  no  departure  was  ever  contemplated 
from  the  fixed  and  prescribed  forms  of  testaments,  except  in  the  cases  embraced 
within  the  foregoing  articles,  none  of  which  apply  to  this  case. 

Elgee  and  Ihjams^  contr^.  The  will  is  iclothed  with  the  formalities  preacribed 
for  the  validity  of  wills  made  in  the  State  of  Mississippi.  Civil  Code  1589,  483, 
1681.     6  fjLob.  239.     5  Mart.  N.  S,  48. 

The  defendant  contends  that,  under  article  483  of  the  Civil  Code,  the  prohi- 
bition relates  as  well  to  the  form  as  to  the  effect  of  tha  disposition,  and  that  a  will, 
though  made  out  of  Louisiana,  should  be  made  according  to  the  forms  required 
by  her  laws.  It  is  clear  that  this  construction  of  art  483,  if  true,  would  violate 
the  provisions  of  art.  1589;  and  it  has  been  decided  to  the  contrary,  in  the 
cases  above  quoted.  See  Story's  Conflict  of  Laws,  sec.  372,  note  2,  pp.  623, 
624,  and  625;  note  no.  3  to  sec.  474 ;  sec.  371,  b.  c.  d.  e.;  sec.  372,  a.  b.;  sec. 
435,  note  2;  sec.  437  a  439,  440 ;  note  2  to  sec.  441 ;  pec.  441  a:  sees.  442,  443, 
443  a,  444,  444  a.  He  shows  that,  under  the  civil  law,  the  form  of  the 
will  is  to  be  decided  according  to  the  law  of  the  place  where  made,  whether  it 
relates  to  moveables  or-  immovables  situated  in  another  country.  This  is  the 
doctrine  of  our  law  whatever  principles  to  the  contrary  may  prevail  in  coiuitries 
governed  by  the  common  law. 

The  judgment  of  the  conrt  was  pronounced  by 

Slidelz.,  J.  Hugh  MeCandUss,  a  brother  of  the  deceased,  presented  to 
the  court  at  Rapides,  charged  with  the  succession,  a  will  constituting  him  sole 
legatee,  and  prayed  that  it  plight  be  recognized  as  the  last  will  of  the  deceased, 
and  executed  accordingly.  This  the  curator  opposed,  upon  the  ground  that  the 
testament  was  null  for  de&ct  of  form^ 

The  will  was  made  in  Mississippi,  and  it  is  admitted  by  the  curator  that  it  is 
clothed  with  all  the  formalities  required  by  the  laws  of  that  State.  If,  however, 
its  validity  in  point  of  form  be  tested  by  our  laws,  it  is  conceded  by  the  legatee 
that  the  will  is  null.  The  succession  of  MeCandiess  consists  partly  of  slaves, 
which  our  law  considers  as  immovables,  and  partly  of  moveables.  All  were  situ* 
ated  or  found,  at  the  time  of  his  death,  in  the  parish  of  Rapides.  In  that  parish 
he  had  been  domiciled  for  many  years,  and  there  died.  In  the  year  1832,  he 
went  from  Louisiana  to  Mississippi,  apparently  for  a  temporary  purpose.  He 
remained  there  a  few  months,  and  while  there  fell  sick,  and,  on  the  day  before 
}ie  started  for  his  home  in  Louisiana,  he  made  the  will.  He  continued  after  his 
return  to  be  a  citizen  and  resident  of  Louisiana,  and  died  in  Rapides,  in  1845. 

Our  Code,  after  enumerating  the  three  classes  of  wills — nuncupative,  mystic, 
and  olographic — and  minutely  prescribing  the  formalities  to  be  observed  in 
making  them,  declares,  in  article  1588,  that "  the  formalities  to  which  testaments 
are  subject  by  the  provisions  of  the  present  section  must  be  observed,  otherwise 
the  testaments  are  null  and  void."  But  the  article  which  iipmediately  follows, 
declares  **  that  testaments  made  in  foreign  countries,  or  in  the  States  and  other 
territories  of  the  Union,  shall  take  effect  in  this  State,  [auront  leur  executioQ 
dans  cet  Etat,]  if  they  be  elotlied  with  all  tlie  formalities  prescribed  for  the  vali- 
dity of  wills  in  the  place  where  they  have  been  respectively  made.*' 

We  find  nothing  in  these  exprejssions  which  would  authorise  us  in  restricting 
the  article  to  the  case  of  foreigners,  or  of  moveable  property.  The  language  is 
unqnalified,  both  as  to  persons  and  property ;  and  fairly  embraces  wills  made 
abroad,  by  our  own  citizens,  of  immovables,  situated  within  our  territorial 
iii;uta.     Wbj  should  we  make  (Jistiuctions  which  t}ie  lii>v  lius  no{  nmde  ? 
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our  own  citizens  from  the  benefit  of  this  provision.  A  numerous  class  of  them  mcCamoless. 
habitually  leave  the  State  for  a  short  time  during  the  hot  months,  for  the  pur- 
poses of  health  or  pleasure.  Others  are  called  away  from  time  to  time  by  the 
necessities  of  business.  A  citizen  thus  absent  may  be  visited  by  sudden  sickness, 
and  could  rarely  find  in  the  other  Stales  of  the  Union,  mjach  less  in  a  foreign 
country,  peraons  competent  to  advise  him  with  regard  to  the  formalities  required 
by  our  ]aw.  It  was  therefore  reasonable  to  permit  him  to  adopt  the  solemnities 
known  and  required  by  the  law  of  the  country  where  he  is  sojourning.  To  re- 
fuse him  that  privilege  would  be  to  deprive  him,  under  certain  circumstances, 
of  authority  over  that  which  is  his  own,  and  which  the  law,  as  well  as  natural 
justice,  permits  him  to  dispose  of. 

But  it  is  said  that  a  previous  article  of  the  Code,  in  treating  of  the  olographic 
will,  and  after  having  defined  it  as  that  which  is  entirely  written,  dated,  and 
signed  by  the  testator,  and  subject  to  no  other  formality,  declares  that,  *'  it  may 
be  made  anywhere,  even  out  of  the  State."  And,  since  in  the  relation  to  the 
other  forms  of  will,  there  is  no  provision  that  wills  made  according  to  these 
forms  out  of  the  State  shall  be  good,  the  rule  ^*  Inclusio  unius,"  etc.  is  invoked. 
We  do  not  see  the  force  of  this  reasoning.  The  legatee  asks  that  the  will  be 
sustained,  not  because  it  has  the  form  of  a  nuncupative  or  a  mystic  will,  but 
because  it  is  a  testament  clothed  with  all  the  formalities  prescribed  for  the  vali- 
dity of  wills  in  the  State  of  Mississippi,  where  it  was  made.  If  this  had  been 
an  olographic  will  made  in  Mississippi,  the  legatee  would  have  asked  its  judicial 
recognition  here,  not  because  the  laws  of  Mississippi  recognize  that  form — 
which  it  seems  they  do  not-^but  because  the  lawgiver  had  said  that  the  ologra- 
phic will  should  be  respected,  even  though  made  in  a  foreign  country.  There  is 
no  inconsistency  between  articles  1581  and  1689 ;  and  both  must  be  so  in- 
terpreted as  to  receive  their  full  effect, 

We  have  already  observed  that  the  language  of  article  1589  is  general  in  its 
terms,  and  not  restricted  to  particular  kinds  of  property.  Nor  do  we  find  in 
other  parts  of  our  Code,  any  language  which  would  authorize  us  to  confine  to 
moveables,  the  operation  of  testaments  made  abroad  in  the  foreign  form.  Un- 
questionably, in  a  proper  sense,  it  is  true  that  immovable  property  is  controlled 
by  the  law  m  sita-  And  if,  for  example,  this  testament  contained  a  substitution, 
or  Kfdeicommissum,  which  our  law  prohibits,  we  should  hold  such  disposition 
null,  even  though  it  might  be  valid  by  the  law  of  the  State  where  the  will  was 
made.  But  in  what  relates  to  the  exterior  form,  not  to  the  substance  of  the 
testament,  we  fiqd  nothing  in  our  Code  authorizing  a  distinction  between  move- 
ables and  immovables. 

The  third  clause  of  article  10  has  been  cited,  but  seems  to  us  irrelevant  to  the 
present  question.  We  understand  the  ckuse  as  referring,  not  to  the  form,  but 
t4>the  substance,  of  a  testamentary  disposition,  and  permitting  the  validity  of  the 
testamentary  disposition  of  moveables  to  be  regulated  by  the  law  of  the  foreign- 
er's domicil. 

We  may  remark,  in  conclusion,  that  article  1589,  as  interpreted,  accords  with 
what  appears  to  be  the  prevailing  doctrine  of  tfie  continental  jurists.  See  also 
G  Robinson,  239.  Judgment  affirmtd* 
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Martin  r.  Williams  et  al. 

Where  leveral  tenni  have  elapsed  •ince  the  laggestion  of  plaintiff 'f  death,  and  the  makiag 
of  an  order  aathorizing  the  revival  of  the  action  in  the  name  of  her  helrt,  withoat  any  ap- 
pearance by  them  or  any  one  authorized  to  repreaent  the  i  accession,  the  ooart  wiQ,  on  mo- 
tion, order  a  dismissal  te  be  entered  at  the  next  term,  uiriess  an  appearance  be  antere  d  be- 
fore tfiat  time. 

APPEAL  from  the  District  Court  of  Claiborne,  King,  J.  No  coansel  ap- 
peared for  the  appellants.  Peels  and  Hertzog^  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  transcript  in  this  cause  was  filed  in  1843.  In  1845,  the 
death  of  the  appellant  was  suggested,  and  m»  order  made  authorizing  the  suit  to 
he  revived  in  the  name  of  Lucinda  Martin's  heirs.  Since  that  period  do  ap- 
pearance has  been  made  by  her  heirs,  or  any  one  authorized  to  represent  the 
succession  of  Mrs.  Martin,  or  die  persons  for  whom  she  sued  as  tutrix  in  this 
suit;  nor,  at  the  calling  of  the  cause,  has  any  counsel  for  the  appellants 
appeared. 

The  appellees  at  the  present  term,  have  presented  a  notice  for  the  dismissal 
of  the  appeal.  The  omission  during  so  long  a  time  to  make  an  appearance  and 
prosecute  the  appeal,  justifies  the  application  of  the  appellees ;  and  it  is  there- 
fore, considered  that,  unless,  at  or  before  the  opening  of  this  court  at  ita  next 
term,  due  appearance  be  entered  by  the  lawCul  representative  of  the  deceased 
Lucinda  Martin,  or  by  some  person  duly  authorized  to  prosecute  the  said  ap- 
peal, the  said  appeal  will,  oo  the  first  day  of  the  next  Alexandria  term,  be  dig- 
missed. 
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^1^  Ore  et  al.  ».  Thomas,  Administrator. 

^  _gj.  A  court  of  Probates,  under  the  jadidal  organization  anterior  to  the  oonstitntion  of  1S45,  waa 
10^/^     not  withoat  jarisdiction  of  actions  in  which  the  tide  to  real  estate  was  incidentally  in- 

-J      volved. 
^^^   A  judicial  adjudication  of  commnoity  property  made  to  the  surviving  husband,  under  pio- 
124     230.      fteedings  before  a  court  of  competent  jurisdiction,  in  which  the  minor  heirs  were  represent' 
ed  by  their  under-tutor,  will  not  be  annulled  for  informalities  anterior  to  the  decree  of 
adjudication.    The  minors  being  represented  by  their  under-tutor,  the  judgment  of  abjudi- 
cation is  conclusive  as  to  the  facts  on  which  it  rests,  until  corrected  on  appeal,  or  annulled 
in  a  direct  action. 
In  di  cases  of  insolvency,  whether  the  insolvent  be  dead  or  alive,  his  property  is  the  com- 
mon pledge  of  his  creditors,  and  each  creditor  is  a  third  person  as  to  all  the  others,  and  may 
avail  himself  in  the  concurto  of  all  equities  existing  between  them  and  the  insolvent  or  his 
succession. 
The  presumption  which  atteches  to  the  thing  adjudged  iMjurit  el  dejurtt  and  no  evidence  is 

admissible  against  it 
The  prohibition  to  tutors  to  purchase  the  property  of  their  wards,  contained  in  art.  327  of  the 
Civil  Code,  is  not  affected  by  any  thing  in  the  stat  of  10  March,  1834,  s.  4,  or  that  of  SS 
March,  1840.    The  atat  of  1834  relates  to  defects  of  form,  and  the  provisions  of  the  second 
do  not  embrace  tutors. 
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An  admiuiBtrator  has  no  aatbority  to  make  admiBsiona  aa  to  the  value  of  the  hire  of  slaves  q 

the  amount  of  which  is  claimed  from  the  soccession  in  his  hands. 


APP£AL  from  the  Court  of  Probates  of  Avoyelles,  Baillio,  J,    Elgu,  for 
the  appellants.     Taylor  and   Swayze,  for  the  defendant.     Edelin  and 
WaddiLl,  for  the  intervenors.     The  judgment  of  the  court  was  prepared  by 

RosT,  J.*  The  plaintiffs  are  minor  heirs  of  Joyce  Jane  Thomas,  and  have 
instituted  these  proceedings  in  that  capacity  against  the  administrator  of  their 
father's  succession,  for  a  settlement  el  the  tutorship  accounts,  and  the  partition 
of  their  mother's  succession.  The  succession  of  Daniel  2\  On  is  insolvent, 
and  his  creditors,  some  of  whom  have  intervened,  are  the  real  defendants  in 
interest. 

The  plaintiffs  claim  from  the  administrator :  Ist.  Certain  slaves  described 
in  their  petition,  and  alleged  to  be  the  separate  property  of  their  mother.  2d. 
The  undivided  half  of  the  slaves,  and  one-half  of  the  moveables  belonging  to 
the  community.  3d.  The  paraphernal  funds  received  by  their  father  during 
marriage.  4th.  The  hire  of  the  slaves,  and  a  legal  mortgage,  taking  effect  for 
all  their  claims  on  the  25th  April,  1831,  the  date  of  their  mother's  death. 

The  defendant  and  interveners  excepted  to  the  jurisdiction  of  the  Pi-obate 
Court,  so  far  as  the  question  of  title  to  the  paraphernal  slaves  was  involved  in 
the  controversy,  which  exception  was  overruled.    The  defendant 'then  filed  a 
general  denial,  and  further  answered  that,  if  the  plaiotiflls  .^er  had,  in  right  of 
their  mother,  a  title  to  the  slaves  claimed,  they  have  been  divested  thereof  by 
a  judicial  sale  of  all  the  separate  propeity  of  her  succession,  and  by  a  judicial 
adjudication  of  the  community  property  to  Daniel  T,  Orr,  as  surviving  parent ; 
that  the  decrees  ordering  the  adjudication  and  sale  are  judgments  rendered 
by  a  court  of  competent  jurisdiction,  and  binding  until  they  are  reversed  on 
appeal,  or  annulled  in  a  direct  action ;  and  that  should  the  plaintiffs  recover,  the 
succession  of  Daniel  T.  Orr  is  entitled  to  be  compensated  for  the  support  and 
education  of  the  plaintiffs,  the  care  and  maintenance  of  the  slaves,  and  the- 
community  debts  paid  by  him.    There  was  a  judgment  in  the  court  below  al- 
lowing the  greater  part  of  the  plaintiffs'  claim;  but  their  representative,  con- 
ceiving it  to  be  in  some  respects  erroneous,  took  the  present  appeal. 

The  defendant  and  interveners  insist  upon  their  plea  to  the  jurisdiction  ;  and, 
in  case  it  should  be  overruled,  ask  that  the  judgment  be  amended  so  as  to  main, 
tain  the  validity  of  the  judicial  sale  and  of  the  adjudication. 

The  claim  of  the  plaintiffs,  for  the  paraphernal  slaves  themselves,  while  the 
defendant  offers,'in  the  settlement  of  the  succession  of  Joyce  Jane  Thomas,  the 
price  at  which  they  were  purchased  by  the  husband,  may  fairly  be  considered 
aa  an  incident  of  this  action,  and  we  are  of  opinion  that  the  plea  to^the  juris, 
diction  was  properly  overruled.  Neither  fraud  nor  lesion  are  alleged  in  the 
adjudication  of  the  community  property  to  Daniel  T.  Orr»  The  minors  were 
represented,  in  the  proceedings,  by  their  undeMutor ;  the  Court  of  Probates 
had  jurisdiction  of  the  subject  matter;  and  the  informality  alleged  is  anterior 
to  the  decree  of  adjudication.  This  case  is  not  easily  distinguished  from  that 
of  Lalanne^s  heirs  v.  Moreauy  13  Lfa.  p.  432,  in  which  the  court  refused  to  notice 
the  irregularities  in  the  proceedings  anterior  to  the  decree  ordering  the  sale 
of  the  property  of  the  succesion.  The  decree  of  adjudication  in  this  case  has 
the  same  force  and  effect ;  both  create  a  title,  on  the  faith  of  which  the  purcha- 

*  This  opinion  was  read  by  another  member  of  the  court,  iu  the  absence  of  Host,  J./ 
by  whom  it  was  prepared,  at  the  precediug  term. 
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Orb  ser  paid  his  money  in  one  instaDce,  and  the  surviving  parent  obtained  credit  ia 

mm 

Thomas.  ^^®  other.  The  decree  of  adjudication  is,  in  the  language  of  the  plaintiflrs' 
counsel,  a  judicial  bill  of  sale — un  veritable  eonlrat  de  venU*  Troplong,  Pre- 
scription, no.  883. 

In  all  cases  of  insolvency,  whether  the  insolvent  be  dead  or  alive,  his  proper* 
ty  is  the  comnion  pledge  of  his  creditors ;  and  each  creditor  is  a  third  person 
as  to  all  the  others,  and  may  avail  himself,  in  the  caneurso,  of  all  equities  exist- 
ing between  them  and  the  insolvent  or  his  succession.  See  the  case  of  GuU- 
lemih's  Succession^  2  Ann.  634. 

It  is  contended  that  the  decree  of  adjudication  contains  neither  a  descrip- 
tion of  the  common  property,  nor  the  price  at  which  it  was  adjudicated,  and 
that  it  is  void  on  account  of  uncertainty.  That  is  sufficiently  certain,  which  can 
be  made  certain.  It  has  been  shown  in  this  very  case  which  were  the  slaves 
belonging  to  the  community :  and  it  is  not  pretended  that  there  is  error  io  that 
part  of  the  judgment.  The  slaves  being  known,  it  is  easy  to  ascertain  in  the 
inventory,  the  prices  at  which  they  were  appraised.  The  decree  is  no  doubt 
defective  in  form ;  but  defects  of  that  kind  were  habitual  in  the  proceediogs  of 
the  courts  of  Probate ;  and  when  no  fraud  is  alleged,  the  preservation  of  the 
rights  of  property,  for  which  this  court  is  in  a  great  measure  established,  makes 
it  our  imperative  duty  to  disregard  informalities,  and  to  give  effect  to  the  con- 
servative principle  that,  when  the  law-giver  is  silent  nullity  is  seldom  to  be  pre- 
sumed. 

Had  the  slaves  in  this  case  died  or  diminished  in  value,  the  minora  wonld 
have  enforced  their  rights  under  the  decree  of  adjudication,  and  the  informali- 
ties alleged  would  not  have  availed  the  creditors  of  Orr.  It  is  the  increase  in 
the  value  of  the  property,  and  the  difference  in  amount  between  the  hire  of 
the  slaves  and  the  interest  on  the  price  of  adjudication,  which  have  given  rise 
to  this  claim.  Speculation  upon  events  are  devoid  of  equity.,  although  minors 
may  be  parties  to  them ;  and  there  is  nothing  in  the  circumstances  of  the  eon* 
troversy  which  could  justify  a  departure  from  the  rule  settled  in  the  cases  of 
MicheVs  heirs  and  Lalanne^s  heirs,  11  La.  149.  13  La.  432.  The  under' 
tutor  having  represented  the  minors  in  the  proceedings,  the  judgment  of  ad^- 
judication  is  conclusive  as  to  the  fact  upon  which  it  rests,  until  corrected  on 
appeal,  or  annulled  in  a  direct  action.  2  Peters,  166.  It  is  well  settled  that  the 
presumption  which  attaches  to  the  thing  adjudged  is  juris  et  de  jure,  and  that 
no  evidence  is  admissible  against  it« 

The  adjudication  of  the  common  property  to  Daniel  T.  Orr  must  be  sus- 
tained, and  the  plaintiffs  credited  with  one-half  the  amount  thereof,  with 
interest  from  the  26th  of  May,  1835,  till  paid,  and  a  legal  mortgage  on  the 
property  of  the  succession,  from  the  25th  of  April,  1831. 

Judgment  was  properly  rendered  in  favor  of  the  plaintiffs  for  the  separate 
property  of  their  mother.  Article  327  of  the  Louisiana  Code  prohibits  totcws 
from  purchasing  the  propeity  of  their  wards,  and  that  prohibition  has  not  been 
removed  by  the  statutes  of  1834  and  1840,  on  which  the  defendant  reKes ;  the 
first  of  those  acts  has  reference  to  defects  of  form,  and  the  provisions  of  the 
second  do  not  embrace  tutors. 

The  legal  mortgage  operating  in  favor  of  the  minors  after  their  mother's 
death,  never  was  replaced  by  such  a  conventional  mortgage  as  the  law  requires, 
a/id  is  still  in  force.  It  takes  effect  from  the  day  on  which  the  tutorship  de- 
volved on  Daniel  T.  Orr^  for  all  sums  due  by  him  until  the  final  settlement  of 
the  tutorship  account.     Civil  Code,  urts.  'i6«,  3282. 
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The  qnestien  has  been  raised,  whether  the  succession  of  Orr  owed  interest         Orr 
on  the  hire  of  the  paraphernal  slaves.     That  question  is  not  properly  before  us      tbomaa. 
at  this  stage  of  the  proceedings ;  and  it  is  possible  that,  after  deducting  yearly 
the  expenses  of  the  minors  and  of  rearing  the  young  slaves,  from  the  hire  of 
the  grown  slaves  and  the  other  income  of  the  minors,  ttie  balance  remaining 
win  not  exceed  $500. 

We  had  come  to  the  conclusion  to  liquidate  the  money  claims  of  the  plaintiffs, 
and  to  render  in  their  favor  a  judgment  to  be  classed  and  paid  in  the  regular 
course  of  administration  of  their  father's  succession.  A  further  examination 
of  the  record,  and  of  the  written  argument  of  counsel,  has  induced  us  to  change 
oar  opinion  in  this  respect. 

The  admissions  of  the  administrator  are  the  basis  upon  which  the  judgment 
of  the  court  below  as  to  the  hire  of  the  imraphernal  slaves  rest.  He  was  in- 
competent to  malie  admissions  of  that  kind ;  and,  without  them,  we  are  of 
opinion  that  the  evidence  in  the  record  would  not  authorize  the  hire  allowed. 
This,  and  other  facts  in  the  record,  satisfy  us  that  the  ends  of  justice  will  be 
promoted,  by  remanding  the  case  for  the  purpose  of  having  the  claims  of  the 
plaintiffs  liquidated  contradictorily  with  the  creditors  of  the  succession.  The 
late  Supreme  Court  considered  that  course  necessary  in  all  cases  of  insolvency. 
See  BloUi  tutor  et  al,  v.  Yard  Sf  Bids,  syndics,  14  La.  250.  But  we  wish 
to  be  understood  as  merely  exercising  the  discretion  vested  in  us  to  remand 
cases,  when  justice,  in  our  opinion,  requires  it. 

It  is,  therefore,  ordered,  that  the  judgment  in  this  case  be  amended,  so  as  to 
read  as  follows :  It  is  ordered  that  the  plaintiffs,  in  right  of  their  mother, 
Joyce  Jane  Thomas,  recover  from  the  defendant,  in  his  capacity  of  administnu 
tor  of  the  succession  of  Daniel  T.  Orr,  the  following  forty- five  slaves,  to  wit. 
[The  names  of  the  slaves  are  omitted.  R.]  It  is  ordered  that,  the  adjudica- 
tion of  the  common  property  to  Daniel  T»  Orr,  be  sustained.  It  is  ordered 
that,  the  case  be  remanded  to  the  District  Court,  and  cumulated  with  the  pro- 
ceedmgs  in  the  insolvent  succession  of  Daniel  T.  Orr,  with  a  view  to  further 
proceedings  according  to  law,  and  the  principles  settled  in  the  foregoing  opinion. 
It  is  further  ordered  that,  the  plaintiffs  and  appellants  pay  the  costs  of  this 
appeal. 
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AT 

MOXROE, 

IN 

OCTOBER,     1848. 


PRESENT:* 
Hon.  George  Eustis,  Chief  Jtatice. 

Hon.  George  Rogers  King,  )  ^       -  ^    r  ^ 
Hon.  Thomas  Slidbli,  I  ^^"^"^  ''^*»«»' 


Sanders  «•  Dosson,  Curator. 

A  prodi' verbal  of  an  a^ji^icatiozi  kr  the  i»rice  of  which  the'pnrchafer  ezecnted  hif  notat  with 
mortg^ago,  thoogKnot  intho  form  of  a  notarial  act,  being  a  matter  of  Judicial  record,  i«  aa- 
tfaentic  eridence,  lach  as  may  form  the  basif  of  an  ovder  of  a eizare  and  lale.  Nor  if  it  im- 
portant that  it  was  not  signed  by  the  Jodge  as  Judge  of  probates ;  his  signature  as  parish 
jndge  was  sufficient.  As  parish  jadge,  he  was  probate  judge  and  aoctiooeer,  and  clothed 
with  authority  to  abjudicate  the  property. 

As  between  the  vendor  and  vendee  it  is  unimportant  whether  a  mortgage  given  to  seoare  the 
price  be  recorded  or  not  Any  objection  on  account  of  its  not  having  been  recorded,  ooald 
only  be  raised  by  a  third  possessor. 

Letters  of  curatership  signed  by  the  Judge  as  parish  Jndge  and  ex  qffieifO  Judge  of  probates, 
accompanied  by  the  bond  and  oath  of  office  received  by  that  officer,  and  attested  by  his 
signature  as  parish  Judge,  is  sufficient  evidence  of  a  valid  appointment  as  curator. 

APPEAL  from  the  District  Court  of  Franklin,  Curry,  J.  StUlman,  for  the 
appeilaDt.  Purvii,  for  the  defendant.  The  judgment  of  the  court  wsf 
pronoune  ed  by 

Slidell,  J.  The  plaintiff  obtained  an  injunction,  reetraining  the  execution 
of  an  order  of  seizure  and  sale ;  and,  from  a  judgment  disiolTing  the  injunc« 
tion,  has  appealed. 

The  proch'verhal  oi  the  parish  judge  of  the  adjudication  made  to  Sanden* 
for  which  he  gave  his  notes  secured  by  mortgage,  upon  which  the  executory 
process  was  obtained,  is  not  clothed  with  the  forms  of  a  notarial  act ;  but  it  is 
Authentic  evidence,  being  a  matter  of  judicial  record  {Moore  y.  LauailUrt  2  La. 

577),  and  formed  a  sufficient  basis  for  the  order  of  seizure  and  sale.    Nor  is  it 

1 . 

'*RosT|  J.  was  not  present  daring  this  term. 
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Bandkvs      important  that  it  was  not  signed  by  the  judge,  expressly  in  his  capacity  of  judge 
Doasoif.        ^^  probates.     As  parish  judge,  he  was  judge  of  the  court  of  probates  and  auc- 
tioneer,  clothed  with  authority  to  adjudicate  the  propeity  of  the  sacceBsion  of 
Johnson  ;  and  his  signature  of  the  procis-verbal  as  parish  judge,  is  sufiicieDt. 

It  was  unimportant,  as  between  the  succession  and  Sanders^  the  Yendor  and 
vendee,  whether  the  mortgage  was  duly  recorded  or  not.  Soch  an  objectioD 
couid  only  be  raised  by  a  third  possessoy. 

It  is  <:harged  in  the  petition  for  injunction  that,  Doison^  the  plaintiff  in  the 
exf  cutory  proceedings,  was  not  curator  of  the  succession  of  Johnson^  his  pre- 
tended appointment  having  been  made  by  James  G,  Taliaferro^  acting  in  his 
capacity  as  parish  judge,  in  which  capacity  he  had  no  power  to  appoint  a  coni- 
tor.  We  are  of  opinion  that  a  valid  appointment  was  sufficiently  established 
by  the  letters  of  curatorship,  signed  by  the  judge  as  parish  judge,  and  ex  cjfido 
judge  of  probates,  and  by  the  bond  and  oath  of  office,  received  by  that  officer 
and  attested  by  his  signature  as  parish  judge. 

The  only  other  ground  alleged  in  the  petition  for  injunction  is  not  charged 
with  certainty,  and  seems  to  have  been  abandoned  by  counsel. 

Judgnumt  affirmed- 


Jones  et  al.  v.  Doles  et  al. 

A  judgment,  rexuiered  in  an  action  in  which  a  seqaettration  was  obtained  by  the  plaintiflr,  de- 
termining tho  ownership  of  the  property  seqaef tered  to  be  in  the  defendant,  is  oonclosive 
agrainst  the  sureties  on  the  sequestration  bond  as  to  the  question  of  owuenhip.  In  an  ac- 
tion  on  their  bond  no  evidence  can  be  offered  by  them  to  impeach  the  ownership  of  the  par- 
ty in  wboie  favor  the  decision  was  rendered. 

In  an  action  against  the  saretieB  in  a  sequestration  bond  for  damages  for  the  illegality  of  ti>e 
sequestration,  the  plaintiff  must  show  the  value  of  the  property  sequestered,  and  such  other 
injury  as  be  may  have  sustained.  In  the  assessment  of  damages,  fees  of  counsel  emplof  * 
ed  to  defend  the  original  sait  may  be  included ;  nor  is  it  material  to  show  that  such  fees  have 
been  actually  paid ;  it  is  enough  that  plaintiff  has  incurred  a  liability  ibr  them.  Where 
defendants  contend  that  the  propeity  sequestered  has  been  restored  since  the  judgment  on 
the  sequestration  suit,  they  must  show  that  fact,  or  that  the  plaintiff  has  otherwise  gained 
possession  of  it. 

Whatever  may  be  the  responsibility  of  the  sheriff  for  the  loss  of  property  sequestered,  the 
pUintifil  and  the  sureties  on  his  sequstration  bond,  will,  in  case  the  sequestration  t>e  ad- 
judged illegal,  be  responsible  for  its  restoration. 

APPEAL  from  the  District  Court  of  Morehouse,  Copley,  J.  McChtire  and 
Ray,  for  the  appellants,  cited  Smith  v.  Bradford^  17  La.  266.  Newman  ▼. 
Willson,  1  An.  48,  as  to  the  right  to  recover  counsel  fees  as  damages.  Jtieh^ 
ardson  and  Sharp,  for  the  defendants.  The  judgment  of  the  court  was  pro- 
nounced by 

Slidell,  J.  The  defendants  are  sued  as  the  sureties  in  a  eeqnostration 
bond,  executed  in  the  case  of  Sawyer,  Crauford  Sf  Clihome,  administrator  ▼. 
Jones  Sc  SUvens.  In  that  suit  a  quantity  of  logs  was  taken  upon  the  writ  of 
sequestration  out  of  the  possession  of  Jones  4*  Stevens,  and  the  property  waa 
then  claimed  as  the  property  of  Sawyer  and  his  co-plaintiffs.  The  ownership 
was  directly  put  at  issue ;  and,  after  a  trial  on  the  merits  before  a  jury,  a  gen- 
eral verdict  was  found  in  favor  of  J^nes ;  upon  which  the  court  gave  judgment 
in  favor  of  Jones,  and  also  of  his  co-defendant  Sltvens,  who  had  alleged  in 
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ftOBwer  that  he  was  employed  as  a  raftsman  by  Jones,  the  sole  owner.  This 
judgment  remains  anreversed ;  and,  as  between  the  parties  plaintiffs  and  de- 
fendants in  that  case,  is  res  judicata  in  &vor  of  Jants^  ownership,  and  the  law- 
fulness of  his  possession,  and  that  of  his  agent  Stevens* 

Bat,  it  is  now  contended  by  the  defendants,  the  sureties  o(  Sawyer ,  S(c.^  that 
the  judgment  does  not  form  res  judicata  against  them  on  the  question  of  own-r 
ership,  and  that  they  were  properly  permitted  by  the  judge  a  quo  to  offer  evi- 
dence impeaching  the  ownership  of  Jones. 

In  our  opinion  the  court  below  erred.  What  was  the  condition  of  the  bond 
in  which  the  present  defendants  united  as  sureties,  with  the  plaintiffs  in  the 
former  suit  ?  It  was  that,  ^*  if  the  said  Joseph  M*  Sawyer,  et  al.  shall  pay,  or 
cause  to  be  paid,  all  such  damages  as  may  accrue,  in  case  it  shall  appear  and  be 
decreed  that  the  said  sequestration  was  wrongfully  sued  out,  then  and  in  that 
case  the  above  obligation  is  to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  virtue.  Here  was  a  clear  undertaking  of  the  sureties  that  they  would  pay 
damages,  if  the  sequestration  should  in  that  suit  be  decreed  to  have  been  un- 
lawfully issued ;  in  other  words,  if  it  should  be  adjudged  that  the  defendants  in 
the  sequestratioD,  and  not  the  plaintiffs,  were  the  lawful  possessors  and  owners 
of  the  property.  Such  a  decree  has  been  rendered.  The  lawfulness  of  the 
possession  of  Jones  S^  Stevens,  and  the  ownership  of  Jones,  have  been  solemnly 
adjudged  ;  and,  we  think,  it  would  be  a  violation  of  the  terms  and  spirit  of  the 
bond,  if  the  sureties  were  now  permitted  to  renew  the  issue  of  ownership. 
That  question  is  closed  by  the  former  judgment,  and  i\o  evidence  on  the  point 
of  ownership  is  admissible  in  this  cause.  The  issue  now  is,  what  damages  has 
the  injured  owner,  Jones,  sustained  by  the  wrongful  sequestration. 

Under  this  issue,  it  is  necessary  for  the  plaintiff's  to  show  the  value  of  the 
property  taken  under  the  sequestration,  and  such  other  injury  as  was  sustained. 
In  the  assessment  of  damages,  we  think,  may  properly  be  inchided  the  reason- 
able expense  of  counsel  employed  in  the  former  suit;  and,  if  the  plaintiffs  in- 
curred a  liability  to  counsel  for  their  fees,  we  do  not  consider  it  material  that, 
they  should  show  that  the  fees  had  been  yet  actually  paid  to  the  counsel  em- 
ployed. 

It  was  certainly  admissible  for  the  defendants  to  show  that  Jones,  or  his  agent 
Stevens,  had  taken  away  any  portions  of  the  timber  during  the  sequestration. 
An  attempt  was  made  to  prove  that  they  did  so.  But,  the  testimony  upon 
which  the  defendants  rely  on  this  p^nt,  is  not  satisfactory  to  us.  It  wants  ac- 
curacy as  to  time,  place,  and  the  identity  of  the  property  spoken  of  by  the  wit- 
nesses. The  violent  resistance,  and  other  acts  on  the  part  of  Stevens,  spoken 
of,  may  have  occurred  before  the  issuing  out  the  sequestration.  The  burden 
was  upon  the  defendants  to  prove  clearly,  either  the  restoration  of  the  property 
after  the  decree  in  favor  of  the  defendants  in  the  former  cause,  or  that  they  had 
otherwise  gained  possession  of  it.  If  Jones  has  not  got  his  property  which 
was  wrongfully  sequestered,  he  must  have  its  value. 

It  is  said,  however,  that  the  sheriff'  was  the  party  to  whom  Jones  should  look ; 
that  he  Iiad  the  property  in  his  custody  under  the  writ,  was  bound  to  preserve 
it  for  the  successful  litigant;  and  if,  from  his  negligence,  it  ffoated  away,  or  was 
otherwise  destroyed  or  lost,  he  and  his  official  sureties  are  answerable.  What* 
ever  may  be  the  responsibility  of  the  sheriff',  we  consider  it  clear  that  the  plain- 
tiff's in  the  sequestration  were  responsible  for  its  restoration,  and  the  sureties 
also  by  tlie  tenor  of  their  bond. 
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Jo5Ka  Stevens t  aa  a  party  obligee  in  the  bond  and  the  agent  of  Jones^  ia  properly 

DoLss.        joined  in  tbia  suit,  and  may  recover  jointly  with  Janes,  for  hia  iiae. 

Entertaining  these  views  we  should,  if  the  caae  were  originally  before  us,  have 
certainly  given  judgment  for  the  plaintiffs,  for  the  Talue  of  the  property  seqoea- 
tered  and  for  the  sum  expended  in  defending  the  former  suit.  The  only  donbt 
left  upon  our  minds  is,  as  to  the  question,  whether,  after  the  aequeatration,  the 
present  plaintiffs  regained  possession  of  a  portion  of  the  proper^;  and  that 
doubt  is  induced  more  by  the  verdict  of  the  jui^,  than  by  the  evidence  on  the 
part  of  the  defence  as  presented  in  the  transcript.  la  deference  to  the  opinion 
of  the  jury,  we  have  determined  to  remand  the  cause. 

It  is  therefore,  decreed  that,  the  judgment  of  the  District  Court  be  reversed, 
and  that  this  cause  be  remanded  for  a  new  trial,  and  for  farther  proceedinga  ac- 
eordiog  to  Jaw;  the  defendants  paying  the  costs  of  this  appeal. 

Johnson  p.  Downs. 

Whore  a  note  was  made  by  an  indiTidaal,  and  endoraed  by  aeveral  penona  for  bis  iccommp- 
dation,  toenablethe  maker  And  the  plainttif  to  carry  on  a  partnership,  and  waa  delivered  by 
the  maker  to  bis  partner  daring  the  existence  of  the  partnership,  the  eadorsen  mast  be  ooiisi- 
dered  as  mere  soreties.  whose  obligations  are  limited  by  that  of  their  principal,  the  maker ; 
and,  to  enable  the  plaintiff  to  recover  ag^at  one  of  the  endorsers,  a  settlement  of  the 
partnership  mast  have  been  made. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley,  J.     GarreU^  for  the 
appellant.     Downs,  defendant,  pro  se.     Richardson  and   Sharp,  on  the 
same  side.     The  judgment  of  the  court  was  pronounced  by 

EusTis,  C  J.  This  suit  is  brought  on  a  promissory  note  for  S6000,  dated 
June  16th,  1B36,  and  payable  twelvemonths  afterdate.  It  is  drawn  by  Thomas 
Short  aud  Francis  Routh,  to  the  order  of  B,  Marshall,  and  is  by  him  endoraed  ; 
it  also  has  the  endorsements  of  IV.  B.  Fort,  S.  W,  Downs,  and  RobertHdiU* 
The  present  suit  is  against  the  third  endorser,  5.  W*  Downs. 

The  defendant  pleaded  that  the  note  sued  on  was  given  for  the  accommoda- 
^  tion  of  Short,  and  that  the  endorse  meat  was  a  mere  suretyship,  contracted  by 
the  endorsers  in  order  to  enable  Short  and  the  plaintiff,  who  was,  at  the  time, 
his  partner,  to  establish  and  carry  on  a  public  house  at  Pascagoula,  in  the  State 
of  Mississippi,  under  certain  articles  of  paithership  agreed  upon  between  them  ; 
that  the  plaintiff  did  not  himself  comply  with  the  conditions  of  the  co-partner- 
ship ;  that,  on  the  dissolution  of  the  partnership,  the  plaintiff  himself  was 
charged  with  the  liquidation  of  its  affairs,  and  took  in  charge  all  the  property,  aa 
well  as  the  books  and  papers  of  the  concern,  and  has  not  rendered  any  account 
of  his  administration,  and  has  made  no  settlement  of  the  partnership  affairs  with 
Short,  his  co-partner ;  by  reason  of  which  it  is  pleaded  that  this  action  cannot  be 
maintained.  It  is  further  alleged  as  a  defence  that,  on  a  settlement.  Short  will 
not  be  a  debtor  to  the  plaintiff,  and  that  the  plaintiff  has  been  guilty  of  laches  in 
not  settling  the  partnership  concerns,  and  recovering  payment,  if  anything  were 
due  him,  from  the  other  endorsers,  who  have  since  became  insolvent.  The  pre- 
scription of  five  years,  and  the  general  issue,  are  also  pleaded. 

The  case  was  tried,  and  evidence  taken,  under  these  issues.  The  district 
judge  non*suited  the  plaintiff,  and  be  has  appealed.  The  defendant,  in  his 
mnswer  has  prayed  tbnt  the  judgment  of  the  District  Court  be  reversed,  and 
that  there  be  final  judgment  in  his  favor. 
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Ai  tho  note  sued  on  was  given  by  Short  to  his  partcer,  during  the  partoenhip, 
the  only  ground  on  which  an  action  could  be  maintained  on  it  between  the  part- 
ners would  be  its  entire  disconnection  with  the  pajrtnership  concerns  and  liabi- 
lities. If  the  note  was  given  for  an  independent  debt  due  by  Short  to  Johnton^ 
the  recourse  of  the  latter  against  the  parties  to  the  note  would  be  unquestionable. 

On  an  examination  of  the  evidence,  touching  the  origin  of  the  note,  we  have 
no  sufficient  reasons  for  dissenting  from  the  opinion  on  which  the  district  judge 
rendered  his  judgment;  and  we  find,  in  a  suit  of  the  same  plaintitT  against 
other  endorsers  on  this  note,  which  is  part  of  the  evidence  in  this,  that  the  Su- 
preme Court  came  to  the  conclusion  that  the  note  was  identified  with  the  part- 
nership concerns  of  the  plaintiff  and  ShorL  The  case  is  reported  in  4  Rob.  160. 
The  court  say  that,  if  the  action  had  been  instituted  against  the  maker  of  the 
note,  no  recovery  could  be  had  until  a  final  settlement  of  the  partnership  was 
made,  and  then  only  for  the  balance  ascertained  to  be  due,  according  to  the  well 
settled  rules  of  the  law  of  partnership.  The  plaintiff  was  accordingly  non-suited. 
We  are  also  satisfied  that,  in  endorsing  this  note  for  the  purpose  for  which  it  was 
given,  the  endorsers  were  mere  sureties,  and  that  their  obligations  are  limited 
by  that  of  the  principal,  ShorU  towards  his  creditor,  the  plaintiff.  To  enable 
the  plaintiff  to  recover  against  the  defendant,  therefore,  a  settlement  of  the 
partnership  concerns  must  have  been  made.  None  having  been  made,  the 
objection  is,  therefore,  fatal  to  the  present  action. 

It  is  contended  by  the  counsel  for  the  plaintiff  that,  the  defendant  is  pre- 
cluded from  taking  advantage  of  this  plea  of  the  non-settlement  of  the  partner- 
ship accounts,  by  having  pleaded  other  nuitters  which  go  to  the  extinguishment 
of  his  obligation,  and  by  his  asking,  on  the  appeal,  for  a  final  judgment  in  his 
favor,  and  pleading  the  prescription  of  ten  years  as  limiting  the  action  for  the 
settlement  of  accounts  between  partners.  In  this  opinion  we  do  not  concur. 
The  only  doubt  on  our  minds  has  been,  as  to  the  correctness  of  the  District 
Court  in  rendering  the  judgment  as  in  case  of  non-suit,  instead  of  a  final  judg* 
ment.  But  as  the  court  appears  to  have  decided  exclusively  on  the  plea  before 
mentioned,  we  do  not  feel  authorized  to  reverse  it.  Jtuigment  affirmed . 
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SuccBssioN  or  Broadawait. 

Where  a  raoedssion  is  solvent,  and  the  whole  property  of  which  it  ia  compoted  ii  ttnd0t  the 
care  of  the  administrator,  he  is  authorized  to  make  any  necenary  advances  fbr  the  sap- 
port  of  tiie  surviving  widow  in  oommnnity  and  of  the  minor  heirs ;  bat  soch  advances  moat 
be  charged  to  the  widow  and  the  minor  heirs,  who,  on  a  partition  of  the  sooceision,  will  be 
considered  as  having  received  the  amonnt  so  advanced  on  aeeonnt  of  their  shares,  and  the 
administrator  will  be  entitled  to  credits  accordingly. 

APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.     Garrett^  for  tho 
administrator,  appellant.     Crawford,  for  the  opponents.    The  judgment 
of  the  court  was  pronounced  by 

Kino,  J.  S>  J.  BroacUnoay  diedt  leaving  a  succession  in  community  be- 
tween his  widow  and  the  children  of  the  common  marriage.  Of  the  latter,  six 
were  minors,  whom  the  mother  represented  as  natural  tutrix.  A  part  of  the 
succession  properQr  was  sold,  for  the  purpose  of  paying  the  communiQr  debts. 
The  residue  was  preserved  in  kind,  and  the  revenues  derived  from  it  applied  to 
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BuccsmoN  tfao  discharge  of  the  debts  of  the  successioo,  aod  to  the  sapport  of  the  widow 
Broadawat.  ^^^  miDor  hein.  The  admiDistrator  filed  an  acconut  of  his  adminiatratioo, 
which  was  opposed  by  the  two  heirs  of  fall  age,  on  the  ground,  among  others, 
that  the  administrator  had  charged  the  succession  with  sams  disbursed  for  the 
aopport  of  the  widow  and  heirs  of  the  deceased.  The  opposition  to  sums  ad* 
vanced  for  that  purpose  was  sustained,  and  the  administrator  has  appealed. 

The  right  of  the  administrator  to  charge  the  succession  generally  with  mooira 
paid  for  the  support  of  the  s arriving  widow  in  community  and  the  minor  hein, 
is  the  only  question  at  issue  on  this  appeal. 

The  succession  of  the  deceased  is  solvent ;  the  entire  property  of  which  it 
is  composed  is  under  the  care  of  the  administrator,  and  the  necessity  for  the 
advances  is  fully  shown.  Under  these  circumstances  the  administrator  violated 
no  duty  of  his  trust  in  making  reasonable  advances  to  the  widow ;  but  these 
constitute  charges  against  her  as  surviving  partner  of  the  community  and  tutrix, 
and  not  against  the  succession  generally.  They  can  only  praperly  figure  on 
the  present  account,  for  the  purpose  of  showing  that  the  administrator  has  faith- 
fully accounted  for  all  the  funds  which  have  come  into  his  hands.  For  their 
amount  he  stands  as  the  creditor,  not  of  the  succession  generally,  but  of  the* 
parties  for  whose  benefit  the  disbursements  were  made;  and,  ona  partidoo,  those 
parties  will  be  considered  as  having  received  those  amounts  as  advances  on  ac- 
count of  their  shares,  and  the  administrator  will  be  entitled  to  a  credit  for  all 
such  payments. 

The  judgment  of  the  District  court  is  therefore  affirmed,  with  costs. 


Same  Case-^Application  for  a  Re-hearing. 

ARE-HEARING  having  been  applied  for  in  this  case,  it  was  refused,  for 
these  reasons,  assigned  by 
Ki5o,  J<  In  this  case  the  re*hearing  is  refused  because,  in  the  opinion  of 
the  court,  the  judgment  of  the  court  below,  and  its  affirmance  by  this  court,  do 
not  prevent  the  administrator  from  being  credited  in  the  partition,  and  the 
heirs^and  widow  in  community  charged,  with  the  advances  made  to  the  widow 
and  tutrix. 


Carpenter,  ior  the  use  &c.  v.  Reynolds. 

The  appeal  ra.n§t  be  dismiaied  where  the  certificate  of  the  cleik  merely  states  "  that,  the 
transcript  oontaini  a  tme,  perfect,  axid  oorrect  traaacript  of  all  the  records,  docaments,  and 
proceedingi,  had  in  the  cauie,  mm  on  JiU  in  the  clerk'a  office." 

APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.    jP«rFJ>,  for  the 
plaintiff.     Garrett^  for  the  appellant.     The  judgment  of  tlie  court  was 
pronounced  by 

Slidell,   J.     The  plaintiff  and  appellee  has  moved  the  dismissal  of  thi5 
appeal.    On  the  other  hand,  the  appellant  assigns  as  error  that,  he  was  not 
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brought  into  tlie  court  below  by  citation,  and  that  the  appoiDtiueot  of  a  curator 
ad  hoc  to  represent  him  was  unlawful. 

The  clerk's  certificate  is,  **  that  the  transcript  contains  a  true,  perfect,  and 
correct  transcript  of  all  the  records,  documents,  and  proceedings*  had  in  the 
cause,  now  on  file  in  the  clerk^s  office."  Non  constat,  under  this  certificate,  that 
there  may  not  have  been  other  documents  and  proceedings  in  the  cause,  which 
would  have  cured  the  alleged  error,  and  presented  the  cause  as  one  against  a 
defendant,  who  had  appeared,  or  otherwise  become,  in  legal  contemplation,  a 
party  to  the  cause.  Under  this  imperfect  certificate  we  cannot  say  whether  the 
court  below  erred  in  sustaining  jurisdiction,  and  rendering  judgment. 

It  is,  therefore,  ordered  that,  the  appeal  be  dismissed  at  the  appellant^s  costs, 
reserving  to  the  appellant  whatever  right  he  may  have  to  attack  the  judgment  of 
the  District  Court,  by  an  action  of  nullity  or  otherwise. 


CARfKNTKR 

V. 
RlTNOLM^ 


Mitchell  i*.  Lay  ct  aL 

The  sale  of  property  seized  ander  a^.  fa.  canootbe  enjoined  by  the  defendant  in  execntionf, 
on  the  ground  that  it  does  not  belong  to  him,  bat  to  others ;  it  is  for  the  latter  to  resist  tlior 
execation,  if  they  desire  to  do  to.  If  the  property  was  in  possession  of  defendant  as  agent 
for  the  owners,  or  as  administrator  of  the  succession  of  any  one  qf  them^  %e  might  hav» 
institoted  proeeedings,  in  their  names,  for  their  protection. 

Where  an  injunction,  arresting  the  sale  of  property  seized  mnder  a  fi.  fa.,  is  dissolved  on 
motion  as  to  a  portion  of  the  property,  bat,  after  a  trial  on  the  merits  sabseqaently  had,  is 
maintained  as  to  the  remainder,  the  creditor  will  not,  by  executing  his  ^.  fa,  against  the' 
portion  as  to  which  the  injunction  was  dissolved,  deprive  himself  of  the  right  to  appeal  from 
tiie  Bubsequemt  decree  perpetuating  the  injunction  as  to  the  remaining  portion. 

.  >. 

APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.  Garrett,  for  the 
plaintiff.  McGuire  and  Ray,  for  the  appellant.  Lay,  contended  that  plaintiff 
could  not  maintain  an  injunction  on  the  allegation  that  the  property  does  not 
belong  to  him,  he  complaining  of  no  injury  to  himself.  Hudson  v.  Dangerfield, 
2  La.  66.  Seymour  v.  Bourgeat,  12  La.  124.  Morgan  v.  Whitesides,  14  La. 
280.  Hitch  V.  City  Bank,  1  Rob.  470.  The  judgment  of  the  court  was  pro- 
nounced by 

Slidell,  J.  This  action  was  brought  for  tlie  purpose  of  enjoining  the  sherifif 
and  Lay,  from  proceeding  to  the  sale  of  certain  property,  seiT^ed  under  a  fieri 
facias  in  the  suit  of  Lay  v.  Mitchell,  The  plaintiflT  alleges  that  none  of  the 
property,  the  seizure  of  which  has  been  notified  to  him,  belongs  to  him ;  but 
that  the  whole  of  it  belongs  to  other  persons  to  wit :  Francis  C,  Mitchell,  Joseph 
T.  Mitchell,  Jesse  A.  Sapp,  and  the  succession  of  George  Grimshaw,  of  which 
he  is  administrator.  On  motion,  the  court  dissolved  the  injunction  as  to  all  the 
property,  except  that  alleged  to  belong  to  the  estate  of  Griinshaw  ;  and,  after  a 
trial  on  the  merits,  the  injunction  was  made  perpetual  os  to  the  property 
belonging  to  Grimshaw^s  estate. 

A  defendant  in  execution  has  no  right  to  enjoin  the  sale  of  property  seized 
under  a  writ  against  himself,  because  it  belongs  to  other  persdns.  The  purpose 
of  the  remedy  is  to  prevent  an  injury  to  the  complaining  party.  If  the  owners 
of  the  property  desired  to  resist  the  execution,  it  was  their  province,  not  Mil' 
chelVs,  to  do  so.  If  the  property  was  held  by  Mitchell,  as  the  agent  of  the 
owners,    which,  with   the  exception  hereafter  notice  J,    was   not  all«»ged,  he 
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IfiTCHicL     might,  as  agent,  have  instituted  proceedings  in  their  names,  and  for  their  pro- 
Lat.  taction.    Bat,  as  the  case  stands,  the  action  of  Mitchell  is  gratuitous. 

It  is  true  that,  if  the  purchaser  at  a  sheriff's  sale  of  property  not  belonging 
to  the  defendant  is  evicted  by  the  owner,  the  defendant  in  execution  is  liable  to 
an  action  for  the  reimbursement  of  the  price  paid,  which  has  gone  to  his  credit, 
and  may  thus  be  exposed  to  future  expense  and  litigation.  But  this  the  debtor 
may  easily  avoid,  by  paying  his  judgment  creditor,  so  that  this  argument  pre- 
sents no  equity. 

As  to  the  property  which  he  possessed  as  administrator,  it  is  quite  clear  that 
an  administrator  has  authority,  and  that  it  is  his  duty,  to  protect  the  estate  from 
seizure  for  the  debt  of  another ;  and,  if  the  property  really  belonged  to  the  sac- 
cession,  we  should  attach  no  importance  to  the  circumstance  that  the  notary  has 
omitted  to  describe  it  properly  in  the  inventory.  But,  in  the  present  case,  the 
plaintiff  did  not  bring  suit  as  administrator,  but  in  his  individual  capacity.  The 
injunction  bond  is  in  his  individual  name,  and  the  proceedings  are  so  framed 
that  they  would  not  bind  the  succession  as  res  judicata ;  nor  could  the  sacces- 
sion  be  liable  in  damages  upon  a  dissolution  of  the  injunction. 

It  has  been  urged  by  the  appellee  that  Lay,  by  proceeding  to  execute  hia^/im 
facias  against  that  portion  of  the  property  as  to  which  the  injunction  was  dis- 
solved upon  motion,  deprived  himself  of  the  right  to  appeal  from  the  subsequent 
decree,  perpetuating  the  injunction  as  to  another  portion.     In  this  view  we  do 
not  concur.     The  decrees  were  not  indivisible. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below,  which  sus- 
tained the  motion  to  dissolve,  be  affirmed.  It  is  further  decreed  that,  the  judg- 
ment of  the  court  below,  perpetuating  the  injunction,  be  reversed ;  that  the 
suit  of  plaintiff  be  dismissed,  with  costs  in  both  courts;  and  that  the  defendant, 
Benjamin  Lay,  recover  of  the  said  William  W.  Mitchell,  and  of  Aaron  P, 
Ryan  and  Charles  Nticburger,  his  sureties,  in  solido,  the  sum  of  $100,  as 
damages* 


Same  Case — Application  for  a  Re-hearing. 

Garrett,  prayed  for  a  re-hearing,  as  to  the  sureties,  on  the  ground  that  they 
were  not  mode  appellees,  citing  Spurleck  v.  Hunter,  12  La.  370.  On  this  appli- 
cation the  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  It  is  ordered  that  the  judgment  remain  undisturbed,  except 
only  so  far  as  concerns  the  sureties,  Ryan  and  Netoburger,  as  to  whom  a  re- 
hearing is  granted,  on  the  point  in  their  behalf  presented;  and  that,  as  betweea 
plaintiff  and  defendants,  the  mandate  of  this  court  issue  to  the  court  below. 


Brown,  Tutrix  r.  King,  Curator. 

Where  ft  party  intends  to  ftvail  himself  of  ft  jadgment  as  the  fotmdfttion  of  his  daiai.  the 
whole  proceedingB  upon  which  the  decree  was  based,  must  be  produced.  An  incomplete 
transcript  will  not  be  admissible. 
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APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.    Phelps,  for  the       Brown 
plaiDtiff.     McGuire  dLnd  Ray,  for  the  appellant.     The  judgment  of  the        j^J^Jg^ 
court  was  pronounced  by 

Kino,  J.  The  plaintiff,  in  her  capacity  of  administratrix  of  her  husband, 
John  Brotvn,  deceased,  instituted  this  action  against  the  defendant,  as  curator  of 
the  estate  of  Charles  Craig,  deceased,  to  compel  him  to  recognize  and  pay.  in 
due  course  of  administration,  a  balance  alleged  to  be  due  upon  a  judgment  ob- 
tained by  John  Brown  Sf  Co,  against  Craig  and  others,  in  1821.  From  a  judg- 
ment rendered  in  favor  of  the  plaintiff,  the  defendant  has  nppealed. 

On  the  trial  of  the  cause  the  plaintiff  offered  in  evidence  a  document  as 
purporting  to  be  a  transcript  of  the  suit  of  John  Brown  Sf  Co.  v.  Craig  et  aL, 
the  introduction  of  which  was  opposed,  on  the  ground  that  the  record  was  in- 
complete. The  objection  was  overruled,  and  a  bill  of  exceptions  taken  to  the 
opinion  of  the  judge.  We  think  that  the  judge  erred  in  receiving  the  testi- 
mony. The  document  offered  bears  internal  evidence  that  it  is  not  a  complete 
transcript  of  the  record,  and  this  fact  further  appears  from  the  certificate  of  the 
clerk.  That  officer  only  certifies,  **  the  foregoing  to  be  true  copies  from  the 
originals  filed  in  my  office,  in  the  suit  oiJohn  Brown  8f  Co*  v.  Craig,  Haberling 
4*  Co."  The  rule  appears  to  be  settled  that,  when  a  party  intends  to  avail 
himself  a  judgment  as  the  foundation  of  his  claim,  the  whole  proceedings  upon 
^vhich  the  decree  was  based,  must  be  produced.  1  Greenleaf,  £v.  §  511.  8 
Mart.  N.  S.  382.  This  case  differs  from  that  of  the  Succession  of  Stafford^ 
2  An.  Rep.  886,  in  which  we  held  that  a  pai'ty  would  not  be  required  to  pro- 
duce the  entire  record  of  insolvent  or  mortuary  proceedings  having  no  connec- 
tion with  his  demand,  but  with  which  his  demand  had  been  cumulated. 

The  rejection  of  this  testimony  leaves  the  plaintiff's  claim  unsupported  by 
evidence,  and  renders  it  necessary  to  remand  the  cause. 

It  is,  therefore,  ordered,  that  the  judgment  of  tlie  District  Court  be  revers- 
ed, and  that  the  cause  be  remanded  for  further  proceedings  according  to  law  ; 
the  plaintiff  paying  the  costs  of  this  appeal. 


Waters  v.  Grayson. 

A  alave  brought  to  this  State  and  remaining  with  the  person  who  brought  him  nntil  bia  death, 
being  an  immovable  in  his  possession,  must  be  presumed  to  belong  to  him.  If  such  a  title 
is  to  be  eifected  by  parol  evidence  as  to  its  origin  in  a  State  in  wliich  slaves  are  considered 
as  personal  property,  the  evidence  ought  to  be  definite,  positive,  and  of  unquestionable 
credibility. 

APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.     McGuire   and 
Ray,  for  the  appellant.     Garrett,  for  the  defendant.     The  judgment  of 
the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  claims  from  the  defendant,  who  is  administra- 
tor of  the  succession  of  Robert  Caldwell,  deceased,  a  certain  jiegress  slave 
named  Nancy,  and  a  reasonable  sum  for  her  hire,  since  1836.  The  defendant 
answers  that  the  slave  forms  a  part  of  the  property  of  the  succession  of  snid 
Caldwell,  he,  Caldwell,  having  purchased  her  in  Missouri  in  that  year,  and 
having  been  in  possession  of  her  up  to  his  death,  and  that,  since  that  period,  sho 
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Watchs       ^1^  been  in  possession  of  the  representatives  of  bis  succession.     There  was 
GkliMOK.      judgment  for  the  defendant,  and  the  plaintiff  has  appealed. 

The  admissions  and  acts  of  the  administrator  of  the  succession  io  relation  to 
the  subject  of  this  suit,  we  attach  no  importance  to,  inasmuch  as  the  Utle  to  the 
slave  acquired  in  Missouri,  which  is  to  determine  this  controversy,  rests  upon 
the  testimony  of  the  plaintiff's  witness,  Logan. 

The  plaintiff  is  the  sister  of  the  late  Robert  Caldwell.  In  her  petition,  she 
says  that,  in  1836,  her  brother  loaned  to  her  $3€0,  and  she  permitted  him  to 
take  into  his  possession  the  slave  in  controversy  until  the  sum  was  refunded  to 
him,  he  agreeing  to  pay  her  a  reasonable  compensation  for  the  services  of  the 
slave,  which  she  avers  to  be  $100  per  year,  and  claims  for  eleven  years  hire, 
^  $1,100,  less  the  $300  loaned.  The  witness,  Logans  says :  "  I  know  of  getting 
possession  of  a  negro  slave  called  Nancy  from  the  plaintiff.  It  was,  in  the  year 
]  836,  that  Robert  Caldwell  got  possession  of  said  slave  Nancy,  in  the  county  of 
Perry,  State  of  Missouri.  The  reason  of  his  getting  possession  jof  her  was, 
that  the  said  plaintiff  had  sold  the  said  slave  to  one  Isaac  Flynn,  who  had  be- 
come dissatisfied  with  the  title  of  said  slave,  and  Robert  Caldwell  proposed  to 
advance  the  money  to  Flynn  for  the  plaintiff,  Mary  Ann  Waters ,  which,  I  was 
informed  by  Caldwell,  was  done  accordingly — the  sum  of  money  being  $300 ; 
that  said  Caldwell  was  to  return  said  slave  to  plaintiff,  whenever  she  repaid  t4i 
him  the  sum  of  $300.  In  a  conversation  with  Caldwell,  said  Caldwell  informed 
this  deponent  that  he  did  not  make  this  arrangement  in  relation  to  said  slave  for 
the  sake  of  profit ;  and,  speaking  of  the  plaintiff*s  slaves  generally,  he  spoke 
of  the  little  profit  they  were  to  his  sister,  the  said  plaintiff,  and  that  she  woukl 
do  well  to  let  him  take  them  all  to  the  State  of  Louisiana,  and  hire  them  out 
or  work  them." 

By  the  laws  of  this  State  slaves  are  considered  as  immovable  property,  and 
the  title  to  them  is  governed  by  the  rules  relating  to  the  latter,  as  to  its  proof 
and  the  forms  in  which  it  is  transferred.  In  Missouri,  where  the  title  to  this 
slave  originated,  slaves  are  held  to  be  personal  property ;  and  the  evidence 
respecting  tlieir  transfer  is  said  to  be  the  same  as  relates  to  that  class  of  pro- 
perty. The  slave,  being  au  immovable,  in  the  possession  of  Caldwell,  when 
she  was  brought  to  Louisiana,  in  1836,  and  remaining  with  him  until  his  death, 
must  be  presumed  to  belong  to  him.  If  this  title,  which  the  law  implies  from 
possession,  in  the  absence  of  any  evidence  impugning  it,  is  to  be  affected  by 
parol  evidence  as  to  its  origin  in  a  State  in  which  slaves  are  considered  as  per- 
sonal property,  we  think  that  such  evidence  ought  to  be  definite,  jiositive,  and 
4)f  unquestionable  credibility.  The  declarations  of  a  single  witness,  at  this 
remote  period  of  time,  as  to  the  admission  of  a  person  no  longer  living,  ought 
certainly  to  be  received  under  due  caution,  and  to  be  weighed  and  examined 
with  scrutiny.  Otherwise  the  uncertainty  which  would  be  thrown  around  the 
titles  to  slaves  brought  from  other  States,  would  be  of  serious  injury  to  that 
description  of  property  ;  mortgagees,  as  well  as  owners,  would  feel  alarmed 
at  the  danger  which  au  interested  and  unscrupulous  witness  might  create, 
in  relation  to  titles  in  slaves. 

When  wecuiiie  to  examine  this  testimony  under  these  reservations,  we  fiad 
it  to  fail  in  entablishiug,  with  proper  certainty,  the  binding  consent  of  tiie  plain- 
tiff to  the  Supposed  proposal  of  Caldwell  to  purchase  the  slave  for  and  on  her 
account,  and  the  promise  to  pay  the  $300  at  all  events.  The  slave  belonged  to 
Flynn.  Caldwell  paid  the  $300,  and  took  her.  But  did  the  plaintiff  request 
jti'un  tu  do  it  ?     13id  she  bind  herseU*  to  r.e-psy  tlie  purchase  money?     Pid  sh« 
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consent  that  the  slave  should  be  taken  to  Louisiana  at  her  risk,  and  she  remain 
bound  to  reimburse  the  $300,  even  in  the  event  of  the  death  of  the  slave  ?  Did 
■he,  during  the  eleven  years,  ever  deooand  the  hire  of  the  slave,  or  an  account 
of  her  earnings  ?  These  are  questions  to  which  the  evidence  gives  no  satisfac- 
tory answer. 

It  may  well  be  true  that  Caldwell  would  willingly  have  returned  the  slave  to 
her  former  mistress,  who  was  his  sister,  had  she  desired  it,  and  remunerated 
him  for  the  advance  for  her  purchase,  and.  he  may  so  have  expressed  himself; 
but,  from  what  is  before  us,  we  attribute  such  a  willingness  and  declaration  on 
his  part  to  the  promptings  of  natural  affection  for  his  sister,  rather  than  to  any 
contract  made  between  them  for  the  pledge  of  the  slave  for  a  loan  of  money. 
An  expression,  on  his  part  to  this  effect,  may  have  caused  his  administratrix  to 
withhold  the  slave  from  the  sale  of  the  effects  of  his  succession,  in  1842.  But, 
as  we  have  stated,  the  rights  of  CaldtoelVs  succession  to  the  slave  depend  on 
his  title,  which  he  acquired  by  purchase  from  Flynn^  and  which  we  consider 
the  testimony  of  Logan  does  not  impair  or  modify. 

The  district  judge  has  given,  by  his  decision  in  fiivor  of  the  defendant,  his 
opinion  as  to  the  effect  of  the  testimony  of  Logan ;  and,  concurring  with  hiui 
therein,  there  is  nothing  in  the  case  which  would  warrant  us  in  reversing  it. 

Judgment  ajprnud. 
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Watkri 

V. 

GsArsoff. 


LuDELiNG  r.  Graves.     . 

A  sale,  made  of  property  seized  ander  a  Ji.  fa.,  pending  an  opposition  by  a  third  person, 
if  the  opposition  be  sustained,  will  be  nulL 

APPEAL  from  the  District  Court  of  Ouachita,  Barry,  J.  AIcGuire  and 
Ray,  for  the  appellant.  R.  JV.  Richardsonund  Garrett,  for  the  defendant. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  obtained  an  injunction  against  the  execution  of 
a  writ  of  possession,  issued  from  the  District  Court  held  in  Ouachita,  in  the  case  of 
the  present  defendant  v.  Hemkin  et  aL  The  judgment  rendered  in  that  case 
was  affirmed  on  an  appeal  to  the  Supreme  Court,  and  is  reported  in  12  Rob.  103. 
The  plaintiff  claims  the  ownership  of  the  slave  Jennie  and  her  son  John,  which 
were  the  object  of  the  writ  of  possession.  On  an  issue  made  as  to  the  title  of  the 
plaintiff,  there  was  judgment  in  favor  of  the  title  of  the  present  defendant, 
Mrs.  Graves,  dissolving  the  injunction,  and  condemning  the  plaintiff  to  pay  the 
defendant  510  per  month,  from  the  22d  of  March,  1847,  the  day  of  the  issu- 
ing of  the  injunction ;  and  the  plaintiff  has  appealed.  The  litigation  with 
which  the  property  of  the  defendant  in  these  slaves  is  connected,  antagonist  to 
the  plaintiff  and  those  in  whose  right  she  claims,  dates  back  to  1840. 

I.  The  plaintif)*  alleges,  in  support  of  her  title,  that  she  purchased  the  slaves 
from  Bernard  Hemkin,  on  the  5th  of  August,  1842.  But  the  only  title  which 
Hemkin  himself  had  was  nuH,  under  article  400  of  the  Code  of  Practice. 
The  purchase  was  made  pending  the  opposition  to  the  sale  under  execution, 
and  the  subsequent  decree  of  the  Supreme  Court  is  conclusive  as  to  the  ef- 
fect of  the  adjudication,  and  the  sale  to  the  plaintiff  was  made  during  the  pen- 
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Ldd£ling     dency  of  the  oppositioa.     Hemkin  was  the  plaintiff  in  execatioo,  and  bound,  ag 
Graves.       ^  party,  by  alJ  the  proceedings. 

II.  Plaintiff  also  claims  title  under  a  purchase  she  made  at  a  sherift's  sale  of  the 
rights  of  the  defendant  in  the  suit  aboTementioned,  by  virtue  of  which  she  al- 
leges herself  to  be  the  owner  of  the  judgment  on  which  the  writ  of  possession 
issued.  The  sale  was  made  under  an  execution  for  costs,  on  the  5th  of  Feb. 
1844.  But,  by  the  return  of  the  sheriff,  it  does  not  appear  that  the  interest  of 
the  defendant  in  the  suit  purports  even  to  have  been  seized,  or  sold.  The  |)ar- 
ties  whose  interest  the  plaintiff  appears  by  the  record  to  have  purchased,  had 
no  real  interest  in  the  suit,  or  the  property  which  was  the  subject  of  it. 

III.  The  plaintiff  claims,  in  support  of  her  title,  through  Drinkgrave,  from 
whom  she  bought,  the  benefit  of  a  purchase  made  by  George  W.  Copley,  of  the 
interest  of  the  defendant  in  the  same  suit,  at  a  sheriff  *8  sale  under  an  execu- 
tion issued  on  a  judgment  rendered  against  the  defendant  and  her  husband. 
This  sale  was  made  in  April  following  (1844).  Considering  the  character  of 
the  agreement  under  which  Drinkgrave  acquired  Coplexfs  rights,  and  the  posi- 
tion of  the  latter  as  one  of  the  attornies  of  the  defendant  at  the  time,  we  only 
feel  ourselves  called  upon  to  state  that,  we  think  the  plaintiff's  title  acquired  no 
additional  validity  by  superadding  that  thus  acquired  by  the  attorney  of  the 
defendant. 

We  have  been  asked  by  the  counsel  for  tlie  defendant  to  reduce  the  price  al- 
lowed for  the  hire  of  slaves  by  the  District  Court,  as  the  weight  of  testimony 
would  be  in  favor  of  that  reduction.  This  is  a  matter  which,  under  contradic- 
tory evidence,  rests  in  the  judgment  of  the  judge  who  tried  the  cause,  and  we 
may  observe,  in  conclusion,  that  the  plaintiff  has  not  placed  herself  in  a  situa- 
tion before  the  court  to  invoke  its  equity.  The  litigation,  which  she  has  inflict- 
ed on  the  lawful  owner  of  these  slaves,  has  been  without  cause,  and  even  with- 
out apology ;  and  the  stipend  allowed  her  will  afford  but  a  small  indemnity  for 
the  injury  which  she  has  suffered  bj  the  deprivation  of  her  property  for  so  long 
a  period. 

There  is  no  question  raised  in  the  pleadings  as  to  the  issue  of  the  slave  bom 
since  her  son  Jokn,  who  is  named  in  the  writ.  The  othei-s  will  follow  the  con- 
dition of  their  mother,  and  belong  of  coarse  to  the  defendant. 

Judgment  affinnfd. 


f^^'^^        ■•  ^  ^-     ^\^   .^.^^  •.rXai^^      ^^%r-.^-  ,  »   ■      X..' 


The  State  w.  Harper- 

A  jastice  of  the  peace,  before  whom  a  party  is  broaght  for  examination,  cannot  admit 
him  to  bail,  if  the  crime  of  which  he  is  aocased  be  "  punishable  with  death,  or  with 
seven  years,  or  more,  imprisonment  at  hard  labor".  Stat  31  March,  1807,  a.  13.  This 
statute  is  not  inconsistent  with  art.  108,  of  the  constitntion  of  1845,  nor  with  tbe  cor. 
responding  art.  of  tlie  constitution  of  1812.  These  articles  are  silent  in  relation  to  the 
magistrates  who  shall  admit  to  bail,  leaving  the  subject  to  the  discretion  of  the  legis- 
lature. 

A  bail  bond  taken  by  a  justice  of  the  peace  in  a  case  in  which  he  is  prohibited  by  law 
from  admitting  the  party  to  bail,  is  void  -,    and  the  State  cannot  recover  on  it. 

APPEAL  from  the  District  Court  of  Caddo,  OlcotU  J.     Gilbert^   District 
Attorney,  for  the  State.     Landrum,  on  the  same  side.      Young  aa«J 
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CampbdU  ^^X  ^^  appellaDts.     The  judgment  of  the  court  was  pronouuced  by 

King,  J.  Harper  was  arrested  under  a  charge  of  '*  killing  A,  G.  Fuqua" 
After  hearing  his  voluntary  confession,  the  justice  of  the  peace,  before  whom 
he  was  examined,  admitted  him  to  bail,  on  his  givingabond  and  security  in  the 
sum  of  $5000,  and  the  defendants  became  his  sureties.  At  the  next  ensuing 
term  of  the  District  Court,  an  indictment  for  murder  was  found  against  Harper^ 
who  failed  to  appear  and  answer  to  the  charge  preferred  against  hira.  When 
the  sureties  were  called  upon  the  bond,  they  opposed  its  forfeiture,  and  denied 
their  liability,  on  the  ground,  among  many  others  which  were  urged,  that  the 
justice  of  the  peace  who  received  this  bond  was  without  authority  to  admit  the 
accused  to  bail.  The  district  judge  overruled  their  opposition,  and  rendered  a 
judgment,  in  solido^  against  them,  from  which  they  have  appealed. 

The  lowest  grade  of  homicide,  regarded  as  a  crime  is  manslaughter,  which 
may  be  punished  with  imprisonment  at  hard  labor  for  twenty-one  years.  The 
net  of  the  3l8t  March,  1807,  (Bui.  &  Cur.  Dig.  p.  530),  requires  the  justice  of 
tiie  peace,  before  whom  complaint  is  made  of  any  crime,  after  an  examination, 
**  to  send  the  accused  to  jail  under  the  custody  of  his  constable,  if  the  crime  be 
punishable  with  death,  or  with  seven  years  or  more  imprisonment  at  hard  labor ; 
or  to  set  him  at  liberty  if  the  offence  be  punishable  with  less  severe  pains,  up- 
on  giving  security  in  such  sum^'  &c.  The  act  of  the  dd  May,  1805,  is  to  the 
same  effect,  declaring  justices  of  the  peace  incapable  of  admitting  to  bail  par- 
ties, charged  with  offences  punishable  with  death,  or  exclusively  cognizable  by 
the  Superior  Court.  Bui.  &  Cur.  Dig.  p.  529.  Those  crimes  were  capital 
crimes,  and  crimes  punishable  with  hard  labor  for  life,  or  for  seven  years  or 
upwards.  Sess.  Acts,  p.  44&,  §  43.  In  these  cases  the  justice  of  the  peace  is 
required  to  commit  the  accused  to  the  custody  of  the  sheriff,  who  is  to  hold  him 
in  confinement,  until  he  be  delivered  indue  course  of  law. 

In  the  case  of  the  The  State  v.  Hehert  etal.,  10  Rob.  p.  41,  justices  of  the  peace 
were  declared,  under  the  authority  of  these  statutes,  to  be  incompetent  to  ad- 
mit to  bail  parties  charged  with  crimes  which  may  be  punished  with  imprison- 
ment at  hard  labor  for  seven  years  or  more,  and  a  bail  bond  taken  by  a  justice 
of  the  peace,  on  such  complaint,  was  held  to  be  in  contravention  of  a  prohibitory 
statute,  and  consequently  void. 

The  district  judge,  however,  considered  that  these  statutes,  as  far  as  they  re. 
strain  the  power  of  justices  to  admit  to  bail,  have  been  repealed  by  the  108th 
article  of  the  constitution  of  1845,  and  the  corresponding  article  of  the  consti- 
tution of  1812,  which  declare  that,  '*  all  prisoners  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  ofiences,  where  the  proof  is  evident  or  presumption 
great."  I^ese  articles  announce  no  rule  which  was  not  in  full  force  in  the 
territory  of  Louisiana  when  the  statutes  of  1805  and  1809  were  enacted,  and 
stand  in  no  necessary  conflict  with  those  acts. 

These  constitutions  are  silent  in  relation  to  the  magistrates  who  shall  exer- 
cise the  right  of  receiving  bail.  This  was  left  to  the  discretion  of  the  legis- 
lature, who  have  wisely  committed  the  exercise  of  this  important  power  to  a 
higher  order  of  judicial  officera  when  the  complaint  relates  to  grave  crimes,  and 
to  an  inferior  magistracy  the  same  power  is  reference  to  offences  of  less  magni- 
tude. This  legislation  is  not  inconsistent  with  the  right  of  the  accused  to  be 
admitted  to  bail,  when  the  offence  with  which  he  is  charged  does  not  fall  within 
the  excepted  class  mentioned  in  the  constitution.  It  denies  the  right  to  none 
to  whom  it  is  accorded  by  the  constitution,  but  moroly  discriminates  between 


State 

V. 

Harpcb. 
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Statk        the  officiyra  who  shall  exercise  the  power  of  granting  bail,  according  to  the  gnv- 

HabVer       '^y  ^^  *^®  offence. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment 
rendered  in  favor  of  the  appeUants. 


-^  •%>.  ^■x/v  ■%  ^. 


46  mtl. 


Boner  v.  Mahle. 

The  privilege  of  the  vendor  is  not  required  to  be  expressly  stipulated ;  it  springs  fitma  die 
nature  of  the  debt,  and  exists  by  force  of  law,  unless  renounced.  The  renunciation  need 
not  be  express,  it  may  be  implied  Cram  the  terms  of  the  instrument ;  but  the  intentioo  to 
renounce  must  not  be  doubtfiil;  it  must  be  clearly  deducible  frcnn  the  language  of  the 
parties. 

The  mere  omission  to  stipulate  a  special  mortgage,  cannot  be  considered  a  renunciation  of 
the  higher  right  of  privilege  ;  nor  can  such  a  renunciation  be  inferred  where  the  omission 
to  take  a  spocial  mortgage  is  accompanied  by  the  granting  of  a  mortgage  upon  other  pro- 
perty; nor,  where  a  special  mortgage  has  been  taken,  will  its  subsequent  release  affect  the 
creditor's  privilege. 

An  interpretation  of  contracts  based  upon  presumed  ignorance  of  the  law  by  the  parties,  is 
inadmissible. 

The  recital  in  an  act  of  sale  that  the  purchaser,  "  in  order  to  secure  the  payment  of  the  notes 
for  the  price,  hereby  mortgages  "  certain  property  previously  belonging  to  him,  cannot  be 
considered  as  evidence  of  an  implied  release  of  the  creditor's  privilege. 

Where  a  written  act  of  sale  is  unambiguous,  and.  by  its  I^al  effect,  confers  the  vendor's 
privilege,  parol  evidence  is  inadmissible  to  establish  that  the  parties  intended  that  no  such 
privilege  should  exist    C.  C.  2256. 

Children  of  a  female  slave  bom  since  the  ssle  of  the  mother,  are  subject  to  the  vendor's  privi' 
lege.    C.  C.  183, 491,  539,  557.    Stat,  of  7  June.  1806,  ss.  9, 10. 

The  purchaser  of  slaves  under  a  vetUe  a  remir^  does  not  become  the  owner  of  the  children 
bom  of  the  slaves  purchased,  during  his  possession  under  the  contract ;  the  vendor,  when 
he  exercises  his  right  of  redemption,  is  entitled  to  reclum  them  as  owner.  So  on  the  reso- 
lution of  a  sale  of  slaves,  at  the  suit  of  the  vendor,  he  is  entitled  to  take  back  the  offspring 
bom  since  the  sale. 

APPEAL  from  the  District  Court  of  Caddo,  Taylor,  J* 
Spofford,  for  the  plaintiff.  The  plaintiff  has  the  privilege  of  a  vendor.  C.  C. 
3216.  The  taking  of  a  special  mortgage  on  other  property  is  not  a  waiver  of  iu 
Howard  v.  Thomas^,  3  La.  111.  3  Rob.  216.  12  Rob.  279.  The  law  being  so  set- 
tied  here,  it  is  immaterial  that  the  opposite  doctrine  was  held  in  Rome,  France , 
or  England.  Troplong,  Privil.  v.  1,  §  199.  2  Story's  £q.  Juris.  §  1224.  The 
privilege  was  preserved  by  registering  the  sale.  2  La.  577.  Parol  evidence  to 
show  a  renunciation  of  the  privilege  is  inadmissible.  C.  C.  2255,  2256,  1842, 
2498,  1757  §  2.  2449,  2477, 2496.  8  Taunton,  97.  As  between  vendor  and 
vendee  the  privilege  of  the  former  extends  to  the  young  of  slaves  sold,  born 
after  the  sale.  Partus  sequitur  ventrem.  C.  C.  490  et  8eq.<,  537,  539, 196,  3278. 
Greiner's  Dig.  arts.  3370,  3371,  3496.  Code  Nap.  2133,  and  Kogron*s  Com.  oo 
it.  Troplong,  Hyp.  v.  2,  p.  365,  &;c.  White's  New  Recop.  v.  1,  p.  141.  Mor. 
and  Carleton's  Partidas,  v.  1.  p.  371.  If  by  the  resolutory  condition  implied  in 
every  sale,  the  vendor,  on  the  dissolution  of  the  sale  on  the  failure  of  the  pur- 
chaser to  pay  the  price,  is  entitled  to  all  the  natural  fruits  that  have  accrued  since 
the  sale  (C.  C.  2040,  3041,  2539),  it  would  seem  that  he  should  not  be  placed 
in  a  worse  position  where  ho  exercises  the  concurrent  remedy  afforded  by  his 
ivilege  as  vendor. 
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Persi),  Reg.  Hyp.  p.  64,  sec.  2,  no.  2.    C.  C.  3135.    The  ronian  law  sup-       Boner 
ports  plaintiff's  position  on  these  questions.  Muili. 

**  V.  G.  Quae  ex  re  pignerata  apud  eum  qui  earn  obligavit  nascuntur,  hujus  rei 
pignori  accedunt. 

**  item  Paulus  :  Si  niancipia  in  tausam  pifrnoris  cecidf^runt,  ea  quoque  qua; 
ex  his  nata  sunt,  eodem  jurehabonda  sunt."     Pandects,  by  Pothier,  v.  7.  p.  493. 

JS^^ee,  for  the  defendant.  This  action  is  in  the  nature  of  nn  hypothecary 
action  against  Mahle,  as  the  possessor  of  certain  slaves  on  which  the  plaintiff 
alleges  that  his  privilege,  as  a  vendor,  rests.  The  defendant  avers  that  no  such 
lien  was  reserved,  but,  on  the  contrary,  at  the  time  of  the  sale,  was  abandoned, 
in  consideration  of  a  special  mortgage  given  on  other  and  distinct  property,  to 
secure  the  full  amount  due  ;  that,  if  the  abandonment  be  not  inserted  expressly 
in  the  deed,  the  omission  occurred  through  the  neglect  of  the  notary,  and  that 
plaintiff,  availing  himself  of  such  an  omission,  is  fraudulently  attempting  to  en- 
force a  right  which  he  had  abandoned.  To  prove  the  renunciation  of  this  right, 
the  defendant,  in  the  lower  comt,  offered  the  parol  testimony  of  the  notary  who 
drew  up  the  act  of  sale,  which  evidence  that  tribunal  refused  to  receive.  The 
decision  of  this  case  rests  upon  the  question,  whether  this  evidence  be,  or  be  not, 
admissible.  The  plaintiff  oases  his  objection  upon  the  225th  art.  of  the  Civil 
Code,  averring  that  the  evidence  offered  contradicts  the  deed. 

The  article  referred  to  does  not  establish  a  principle  peculiar  to  our  jurispru- 
dence. It  is  a  well  settled  principle  that,  parol  testimony  shall  not  be  admitted 
to  contradict  the  deed.  The  deed  must  speak  for  itself.  But  it  is  manifest  that 
this  rule  cannot  be  extended  so  as  to  embrace  matters  not  set  forth  in  the  deed. 
Thus,  in  the  present  case,  had  the  parties  to  the  act  of  sale  stipulated  that  the 
lien  of  the  vendor  should  be  retained,  no  parol  proof  could  be  admitted  to  con- 
tradict the  solemn  and  express  agreement.  But  the  deed  is  silent  upon  this 
point,  and  the  parties  may  or  may  not  have  agreed  to  retain  or  abandon  it;  there-' 
fore  the  testimony  does  not  contradict  the  deed. 

But  the  plaintiff  urges  that  the  lien  of  the  vendor  is  a  legal  consequence  of 
the  deed ;  that  its  retention  is  presumed  by  law;  and  that,  therefore,  a  renunci- 
ation of  it  must  be  express.  The  defendant  does  not  admit  the  legal  accuracy 
of  the  statement,  that  the  vendor's  lien  is  a  consequence  of  the  deed.  But 
admitting,  for  the  sake  of  argument,  that  it  is,  does  it  follow,  ex  necessitate, 
that  renunciations  of  such  legal  rights  must  be  express  ?  Not  at  all.  In  France, 
where  the  very  highest  regard  is  paid  to  privileges,  it  is  admitted  that  they  may 
be  either  expressly  or  tacitly  renounced .  Vide  Troploog,  Bruss.  Edit.  Privileges 
p.  191,  no<  868.  Persil,  Reg.  Hypothecaire,  p.  273,  no.  15.  Guichard,  Reg. 
Hyp.  vol.  4,  p.  241.  See  also  the  authorities  of  Caius  and  Ulpian,  loco  citatot 
If  the  renunciation  of  a  privilege  can  be  legally  inferred  from  the  silent  testi- 
mony of  surrounding  facts  and  circumstances,  with  how  moch  more  of  reason 
will  not  direct  evidence  be  admissible. 

Whilst  the  rule  of  law  is  rigidly  adhered  to  in  Englnnd,  and  the  States  of  thi* 
Union,  that  parol  evidence  is  not  admissible  to  contradict  written  instruments^ 
the  rule  is  no  less  well  settled,  that  contracts  which  arise  by  operation  of  law 
are  exempted  from  it.  In  the  case  of  the  ^Susquehanna  Bridge  v.  Evans,  4 
Wash.  C.  C.  R.  p.  480,  Judge  Washington  says:  **The  reasons  which  forbid 
the  admission  of  parol  evidence  to  alter  or  explain  written  agreements  and  other 
instruments,  do  not  apply  to  those  contracts  implied  by  operation  of  law."  See 
also  Wharton's  Dig.  p.  254.     3d.  Sergt.  and  Kawie,  p.  609.     5  lb.  p.  363. 

The  apparent  difficulty  in  deciding  this  question  seems  to  arise  from  the  im- 
pression, erroneous  in  itself,  that  the  lien  or  privilege  is  an  inherent  part  of  the 
deed.  The  plaintiff  is  seeking  to  enforce  a  privilege.  What  is  a  privilege  ?  A. 
right,  arising  not  from  the  deed,  but  from  the  nature  of  the  debt.  C.  C.  art* 
3153.  The  debt  can  exist  without  the  deed  ;  er^o,  the  privilege  which  arises 
from  the  debt  can  also  exist  without  the  deed.  Had  a  verbal  sale  of  the  slaves 
taken  place,  the  vendor  s  lien  would  certainly  have  existed  as  between  the  par^ 
ties,  and  could  have  been  enforced  at  law.  The  deed  in  this  case  affords  written 
evidence  of  the  nature  of  the  property  sold,  and  the  price  which  was  to  be  paid 
for  it;  and,  so  far,  it  cannot  be  contradicted  by  the  parties  thereto.  But  it  is 
silent  as  to  what  may  have  been  the  agreement  or  understanding  in  relation  to 
the  privilege  of  the  vendor.  The  admission  of  parol  evidence  in  all  cases  is  the 
genera)  rule,  only  restrained  or  inhibited  in  such  cases  as  the  law-maker  has 
pointed  out.  Thus,  if  there  be  no  express  prohibition  against  the  receiving  of 
parol  testimony  to  rebut  a  legal  preFumplion,  it  inusi  be  ndniilled.  See  Slaikio 
on  Evidence. 
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BoHiR  Tb«  authorities  adduced  in  the  lower  court  by  plaintiff  do  not  meet  tfaif 

••  question. 

*■  11  Rob.  p.  20,    JeweWs  case  arose  on  a  question  of  priority  of  prescriptioo. 

12  Rob.  p.  280.  Citizens^  Banks .  Cuny  et  at.  decides  that  the  relinquishmeot 
of  the  special  mortgage  did  not  include  that  of  the  ▼endor's  Hen,  particularly  u 
in  the  relinquishment  of  the  former,  the  vendor  had  stated,  at  the  same  time, 
on  the  records,  that  no  part  of  the  price  had  been  paid. 

3La.  p.  112.  Howard  yr.  Thomas,  In  this  case  the  vendee  put  interrogt* 
tories  to  the  vendor,  to  know  whether  he  had  not  agreed  to  renounce  his  lien  as 
vendor,  to  which  he  was  answered  in  the  negative.  These  answers  were  not 
sought  to  be  disproved,  and  judgment  was  rendered  accordingly,  recognizing  the 
lien  of  the  vendor. 

2  La.  p.  575.  Moore  v.  Lottailliert  has  no  relation  to  the  case  at  bar.  It  merely 
decides  that  where  the  office  of  parish  and  probate  judge  are  united  in  tliA 
same  person,  that  it  is  indifferent  how  he  styles  himself  in  the  filing  of  the 
instroments  in  his  office. 

3  Rob.  p.  216.  Succession  of  Johnson,  The  court  held  that,  in  cases  of 
doubt,  the  lien  of  the  vendor  would  be  recognized ;  but  admit  that,  if  the  ques- 
tion were  res  nova,  they  would  hesitate  before  deciding  that,  at  least  as  to  third 
parties,  the  privilege  was  retained. 

Amongst  the  facts  and  circumstances  surrounding  this  transaction  as  indica- 
tive of  the  intention  of  the  parties  to  abandon  the  vendor*s  lien,  one  cannot  fail 
to  be  struck  with  the  peculiar  language  of  the  deed  of  sale  of  the  slaves.  After 
reciting  the  terms  of  sale,  and  setting  forth  the  note  which  was  given,  the 
notary  proceeds — "  and  now  in  order  to  secure  "  etc.,  indicative  certainly  of  the 
idea  that,  the  mortgage  recited  subsequently  was  the  sole,  substantive  security 
to  be  given.  If  it  had  been  considered  additional,  would  not  the  notary  have 
used  the  language  **  more  fully  to  secure.*' 

The  judgment  appealed  from  is  clearly  erroneous  in  decreeing  the  vendor's 
lien  to  rest  upen  the  slaves  set  forth  in  the  petition,  upon  referring  to  which  we 
find  that  the  pjuintiff  chiims  that  the  original  slaves  and  their  increase,  be  sold, 
etc.  Legal  ingenuity  can  scarcely  go  so  fares  to  affect  property  yet  in  the  womb 
of  time  with  the  lien  of  the  vendor.  Persons  not  yet  born  can  scarcely  be  consi- 
dered objects  of  commerce. 

The  judgment  of  the  court  was  pronounced  by 

Slideli*,  J.  The  plaintiff  seeks  te  enforce  the  vendor's  privilege  upon  cer- 
tain slaves,  in  the  possession  of  the  defendant.  The  defendant  avers  that  no 
such  privilege  was  reserved  ;  but,  on  the  contrary,  at  the  time  of  the  sale,  was 
abandoned  by  the  plaintiff,  in  consideration  of  a  special  mortgage  being  given  him 
on  other  and  distinct  property,  to  secure  him  in  the  full  amount  of  the  price  not 
paid  in  cash ;  that,  if  the  abandonment  was  not  inserted  expressly  in  the  dfied 
of  sale,  the  omission  occurred  through  the  **  remissness,  negligence,  or  perhaps 
ignorance"  of  the  notary,  who  drew  up  the  act;  that  the  plaintiff,  availing  him- 
self of  such  omission,  is  fraudulently  attempting  to  enforce  a  right  which  he  had 
abandoned. 

To  prove  the  renunciation  of  the  vendor's  privilege,  the  defendant  offered,  in 
the  lower  court,  the  parol  testimony  of  the  parish  judge,  who,  in  his  capacity  of 
notary,  drew  up  the  act  of  sale,  and  before  whom  it  was  executed,  to  prove 
what  was  said  at  the  time  by  the  parties.  The  court  refused  to  receive  the 
testimony,  and  to  that  refusal  a  bill  of  exceptions  was  taken.  The  defendant's 
counsel  acknowledges,  in  his  brief,  that  the  decision  of  this  cause  rests  almost 
entirely  upon  the  question  of  the  admissibility  of  the  parol  evidence.  He  has, 
however,  relied  in  some  degree  upon  the  act  of  sale  itself.  Before  considering 
the  question  of  the  admissibility  of  the  parol  evidence,  we  propose  to  examine 
the  case  as  standing  simply  upon  the  act  of  sale,  the  written  contract  of  the 
parties. 

The  material  contents  of  the  act  are  as  follows :  Boner  declares  that,  for  the 
consideration  of  $250,  cash,  and  the  vendee's  note,  of  even  date  with  the  act, 
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for  87220,  payable  to  the  veador'a  order,  with  ioterest,  on  the  Ist  February 
ensuing,  and  duly  paraphed,  he  sells  to  MakU  seven  slaves  (being  those  in  con- 
troversy). And,  in  order  to  secure  the  payment  of  the  said  note,  as  well  as  all 
interest  that  may  become  due  thereon,  the  said  John  H.  Mahle  hereby  mort- 
gages and  especially  hypothecates  all  that  lot  of  ground  situated  in  the  parish  of 
Natchitoches,  etc.;  also,  the  undivided  half  of  another  lot  of  ground,  etc.,  (descri- 
bing them)  all  of  which  property  is  so  to  remain  mortgaged  until  complete  pay- 
ment of  said  sum  and  interest."  Nothing  is  said  about  mortgaging  the  slaves, 
and  the  act  is  also  entirely  silent  as  to  the  vendor's  privilege. 

Is  a  renunciation  of  the  vendor's  privilege  to  be  inferred  from  the  face  of  the 
act,  upon  a  sound  interpretation  of  the  language  which  the  parties  in  this  solemn 
written  form,  have  used  to  express  their  intentions  ? 

By  article  3216  of  our  Code,  the  vendor  has  a  privilege  on  the  estate,  or  slave, 
sold  by  him,  for  the  payment  of  the  price,  or  so  much  of  it  as  is  due,  whether  it 
was  sold  on,  or  without,  a  credit.  It  is  not  necessary  that,  in  the  contract  of  the 
parties,  this  privilege  should  be  expressly  stipulated.  It  is  a  right  which  springs 
from  the  nature  of  the  debt,  and  by  force  of  law  is  embodied  in  the  contract, 
unless  it  be  renounced.  It  is  also  a  right  of  a  very  high  character,  conferring 
advantages  superior  to  those  which  flow  from  a  mortgage.  It  is  not  necessary 
that  this  right  should  be  renounced  in  express  terms,  in  the  act  of  sale.  Such 
renunciation  may  be  implied  from  the  terms  of  the  instrument.  But,  inasmuch 
as  the  obligation  of  contracts  extend  not  only  to  what  is  expressly  stipulated,  but 
also  to  everything  that  by  law  is  considered  as  appertaining  to  the  nature  of  the 
particular  contract  (Code  1897);  and,  inasmuch  as  the  vendor's  privilege  is  a 
legal  concomitant  of  the  contract  of  sale,  it  must  be  held,  upon  sound  principles 
of  interpretation,  that  the  renunciation  of  this  important  right  which  sets  aside 
the  legal  presumption,  should  be  established^  not  by  doubtful,  but  by  clear  and 
cogent  inferences  from  the  language  of  the  parties.  Now  the  omission  of  the 
parties  to  stipulate  a  special  mortgage,  cannot  be  considered  as  an  implied  renun- 
ciation of  the  higher  right  of  privilege.  Such  a  construction  would  militate 
against  the  express  provisions  of  our  law,  which  declare  privileges  to  be  given  by 
the  nature  of  the  debt,  and  confer  a  privilege  upon  the  vendor  by  force  of  the 
contract  of  sale  itself.  It  has  even  been  held  that,  when  a  special  mortgage  had 
been  taken,  its  subsequent  release  did  not  affect  the  vendor's  privilege.  CitizerCi 
Bank  v.  Cuny^  12  Rob.  279.  See  also  Succession  of  Johnson,  3  Rob.  217. 
Hotdttrd  V.  Thomas^  3  La.  112.  Privilege  and  mortgage  may  co-exist,  and  the 
former  may  exist  without  the  latter.     The  rights  are  different. 

Bat  it  is  said  that  the  renunciation  of  the  privilege  may  be  inferred  from  the 
omission  to  grant  a  mortgage  upon  the  slaves,  coupled  with  the  fact  of  granting  a 
mortgage  upon  other  and  independent  property.  In  our  opinion  this  is  not  a 
necessary  inference.  Because  a  vendor  takes  the  security  of  other  property, 
we  are  not  to  presume  that  he  relinquishes  the  security  which  the  law  gives  him 
upon  the  property  sold ;  but  rather  to  consider  him  as  superinducing  an  additional 
security ;  and  more  particularly,  where  the  property  sold  is  in  its  nature  perish- 
able, liable  to  be  impaired  by  disease,  or  destroyed  by  death.  We  cannot  look 
upon  it  in  the  opposite  Kght,  without  assuming  that  the  parties  were  ignorant  of 
the  law,  and  disregarded  the  legal  consequence  which  it  attaches  to  the  contract 
they  were  making,  An  interpretation  of  contracts  based  upon  presumed  igno- 
rance of  the  law  by  the  contracting  parties,  is  inadmissible. 

Some  stress  was  laid  by  the  counsel  upon  the  words  of  the  act — **and,  in  order 
to  secure  the  payment  of  said  note."    From  these  expresiions  it  was  argued 
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that  the  parties  are  to  be  considered  assaying,  **  the  lands  shall  foe  the  secority 
and  nothing  else  shall  be  encumbered."  This  conflicts  with  the  rules  of  inter 
pretation  we  have  already  noticed,  and,  if  sanctioned,  would  destroy  the  Teodor's 
privilege  in  every  act  of  sale  on  credit  that  has  come  under  our  observation, 
when  a  special  mortgage  was  granted  on  the  property  sold.  For  the  usual 
formula  is :  **  Now  in  order  to  secure  the  payment  of  the  said  notes,  the  vendee 
mortgages,  etc." 

In  conclu8ioo«  we  may  add,  that  although  the  doctrine  that  a  rennaciatioo  of 
a  mortgage  or  privilege  may  be  implied,  is  fully  sanctioned  by  authority,  the  il« 
lustrations  found  in  the  books,  are  cases  where  the  implication  is  cogent,  and  its 
rej action  would  be  against  good  conscience.  Thus,  in  the  roman  law,  the  wif« 
was  considered  as  making  a  tacit  renunciation  of  her  mortgage,  by  uniting  with 
her  husband  in  a  contract  of  sale,  avec  promesse  d*evicti(m.  So  in  the  same  law, 
a  wife  who  appears  with  her  husband  in  a  contract,  by  which  he  constitutes  a 
dowry  for  his  child  on  a  property  subject  to  her  legal  mortgage,  was  considered 
as  releasing  her  mortgage  on  that  property.  So  of  a  mortgage  creditor  con> 
senting  that  the  property  encumbered  in  his  favor  should  be  mortgaged  to  anoth- 
er creditor.  So  of  the  lien  of  a  factor  under  the  lav  merchant:  It  is  founded 
upon  n  tacit  agreement  of  the  parties,  which  the  law  implies^  but  will  con- 
sider as  waived  if,  while  the  property  is  in  the  bands  of  the  factor  with  alien 
attached  to  it,  he  agrees  to  hold  the  property  exclusively  for,  or  as  the  property 
of,  a  third  person. 

INIerlin  expresses,  with  his  usual  accuracy,  the  just  rule  for  the  interpretation 
of  renunciations.  Les  renonciations  se  font  de  deux  roanieres ;  expressement, 
et  par  des  faits.  Mais  pour  que  des  faits  emportent  renunciation,  il  faut  qu'il 
en  r^sulte  une  volenti  manifesto  de  renoncer,  c*est-^-dire,  que  oss  faits  soiett  di- 
rectement  et  di  tons  egards  contraires  au  droit  ou  au  privilege  dont  il  s*agic. 
Merlin,  Rep.  verho  Renon.  §  3.  3ee  also  Persil,  Questions  sur  les  Hyp. 
p.  38.     Walt  V.  Bry,  I  An.  314. 

^eing,  therefore,  of  opinion  that.,  on  the  face  of  this  instrument,  which  the 
parties  have  chosen  to  make  in  the  most  solemn  form  known  to  our  law,  the 
repository  and  evidence  of  their  intentions,  the  vendor^s  privilnge  was  not  waiv- 
ed, we  proceed  to  the  consideration  of  the  question  whether  the  parol  evidence 
is  admissible  to  contradict  the  act,  and  show  that  the  parties  did  intend  that  it 
should  not  exist. 

It  appears,  bj  the  bill  of  exceptions  *'  that*  on  the  trial  of  this  cause  the  de- 
fendant offered  in  evidence  the  testimony  of  C.  E.  Qreneaux,  (which  evidence 
is  made  part  of  the  bill  of  exceptions,)  for  the  purpose  of  rebutting  the  pre- 
sumption arising  from  the  deed  of  sale  of  Boner  to  defendant,  that  the  said 
Boner  had  a  vendor^s  lien  on  the  negroes  therein  sold ;  and  also  for  the  purpose 
of  explainii\g  the  ambiguity  latent  in  said  deed^  that  plaintiff  took  the  mortgage 
on  the  Natchitoches  property  as  sole  and  substantive  security  for  his  debt,  and 
not  as  further  and  addition(il  security ;  but  the  court  refused  to  admit  the  said 
testimony  on  the  ground  that  it  is  not  legal  to  defeat  by  parol  the  authentic  act 
containing  a  privilege;  that  the  parties  must  stand  by  the  written  act;  and  that 
any  other  rule  would  unsettle  the  rights  of  property,  and  leave  the  defendant 
upon  the  uncertain  memory  of  man." 

The  testimony  of  Judge  Greneaux  was  as  follows:  Interrogatory  1.  Be 
pleased  to  refer  to  tho  act  of  sale  passed  before  you  in  your  capacity  of  notary 
public,  on  or  about  the  19th  May,  1P33,  from  William  Boner  to  John  U.  Mahle, 
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of  certain  Blaves,  and  state  whether  or  not  yon  remember  wliat  took  place  be 
tween  the  parties  when  said  sale  was  made  ? 

Answer.  I  refer  to  the  act  of  sale  passed  before  me  in  my  capacity  of  nota- 
ry public  on  the  19th  of  May,  1638,  from  William  Boner  to  John  H,  Mahle,  of 
certain  slaves,  and  believe  I  have  some  recollection  of  what  took  place  between 
the  parties  when  said  sale  was  made. 

Interrogatory  2.  State  why  it  was  that  Boner  did  nut  retain  a  special  mort- 
gage on  the  property  then  sold  ? 

Answer.  Boner  did  not  retain  a  special  mortgage  on  the  property  then  sold, 
because  Mahle  stated  that  he  wished  to  have  the  slaves  free  of  hypothecation, 
in  order  to  enable  him  to  mortgage  them  with  his  plantation  to  some  bank. 

Interrogatory  3.  Did,  or  did  not,  the  said  Boner  accept  the  special  mort- 
gage on  town  property  in  Natchitoches,  as  full  security  for  the  price  of  the 
slaves  sold  ? 

Answer.  I  then  understood,  from  the  purport  of  the  act  of  sale,  that  Boner 
was  satisfied  with  the  mortgage  on  the  house,  as  full  security  for  the  payment  of 
the  price  of  the  slaves  sold  ? 

Interrogatory  4.  What  reason  did  Mahle  assign  for  not  giving  Boner  a  spe- 
cial mortgage  on  the  slaves  ?  Did  he,  or  not,  tell  Boner  that  he  wanted  to  ob- 
tain a  loan  by  mortgaging  said  slaves  in  bank  ? 

Answer,     I  have  answered  this  in  my  answer  to  the  second  interrogatory. 

Interrogatory  5.  What  was,  at  that  time,  the  value  of  the  town  property 
mortgaged  by  Mahle?  Was  iter  not  according  to  the  value  of  town  property 
at  that  time,  sufficient  to  secure  the  amount  of  the  purchase  ? 

Answer.    I  cannot  say.  . 

Interrogatory  6.  Was  it,  or  not,  at  the  time  of  the  sale,  and  afterwards,  un- 
derstood between  Boner  and  Mahle^  that  Boner  was  to  have  no  mortgage,  privi- 
lege, or  lien  on  the  slaves  sold ;  and  was  not  the  mortgage  on  town  property 
given  in  consideration  of  Boner's  relinquishment  of  his  lien  on  the  slaves  ? 

Answer.  I  have  stated  my  impressions  at  the  time,  in  my  answer  to  the 
third  interrogatory. 

Interrogatory  7.  Is  it,  or  not,  the  almost  universal  custom  when  real  estate 
or  slaves  are  sold  en  credit,  to  retain  a  special  mortgage  for  the  price,  in  addi- 
tion to  the  vendor*s  privilege  ?  Why  was  the  custom  departed  from  in  this  in- 
stance ? 

Answer.  It  is  generally  the  custom,  when  real  estate  or  slaves  are  sold  on  a 
credit,  to  retain  a  special  mortgage  for  the  priee,  in  addition  to  the  vendor's 
privilege.  I  recollect  having  asked  the  parties  in  this  case,  and  specially  Mah- 
Ut  why  he  preferred  giving  a  mortgage  on  his  house  aud  lot,  and  his  answer  was 
as  I  have  already  stated.  Mr.  Boner  was  present,  and  did  not  object.  There 
was  no  express  understanding  that  Boner  should  relinquish  his  privilege ;  but 
the  object  of  his  taking  a  mortgage  on  the  house  and  lot,  instead  of  retaining  it 
on  the  slaves,  was  to  enable  Mahle  to  mortgage  them  free  from  ail  encumbran- 
ces or  liens.  This  is  what  I  understood  from  both  of  them,  at  the  time  the  sale 
was  made  and  passed  before  me. 

It  must  be  observed  that  the  answer  did  not  charge,  nor  was  the  testimony  of- 
fered to  prove,  fraud.  The  language  of  the  answer  is,  that  it  was  well  under- 
stood and  agreed  between^  the  vendor  and  vendee  that  no  lien  or  privilege  of 
any  kind  should  be  retained,  that  the  Natchitoches  property  should  be  mortgaged 
in  jieu  jihereof  to  secure  the  payment  of  the  note,  and  that  if  an  express  relin- 
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quishinent  of  the  veDdor*8  lien  was  oot  therein  made,  it  arose  purely  from  the 
remissness,  negligence,  or  perhaps  ignorance  of  the  notary.  It  is  true  the  an- 
swer adds:  **  Your  respondents  do  now  farther  distinctly  charge  upon  plaintiff 
fraud,  in  attempting  to  enforce  a  lien  which  he  well  knows  he  did  relinquishf  for 
and  in  consideration  of  the  mortgage  hereinbefore  referred  to*'.  But  this  alle- 
gation of  fraud  points  not  to  the  formation  of  the  contract  or  the  execution  of 
the  act  of  sale,  but  to  the  subsequent  conduct  of  the  plaintiff. 

The  law  requires  that  every  transfer  of  immovable  property  or  slaves  most 
be  in  writing,  saving,  however,  under  certain  circumstances,  the  confession  of 
the  vendor,  when  interrogated  on  oath.  Folio  wing  this  provision,  and  under  the 
title  of  **  testimonial  proof,"  is  the  stringent  rule :  **  Neither  shall  parol  evidence 
be  admitted  against,  or  beyond,  what  is  contained  in  the  acts,  nor  on  what  may 
have  been  said  before,  or  at  the  time  of,  making  them,  or  since''.  Articles  1842 
and  2267  authorize  an  exception,  where  aa  act  is  attacked  on  account  of  **  fraud 
or  deceit". 

It  is  obvious  that  the  attempt  here  is,  to  contradict  the  authentic  written  evi- 
dence of  the  parties,  to  give  parol  evidence  against  the  act.  The  written  con- 
tract, by  its  legal  effect,  confers  the  vendor's  privilege ;  by  the  testimony,  the 
plaintiff  seeks  to  show  that  the  parties  intended  that  no  such  privilege  should 
exist — to  substitute  another  contract  for  that  which  they  have  in  a  solemn  writing 
expressed — to  establish  that  they  meant  one  thing,  but  signed  another.  Let  it 
be  observed  that  the  act  is  not  in  itself  unintelligible.  What  is  writtea  in  the 
act  is  unambiguous,  and  the  legal  effect  of  what  is  written  is  also  clear. 

This  testimony  then,  we  think,  could  not  have  been  admitted  under  the 
pleadings,  and  for  the  purpose  for  which  it  was  offered,  without  violating 
the  letter  and  the  meaning  of  the  Code.  It  was  properly  said  at  bar  that,  on 
this  question  we  roust  follow  our  own  law.  In  the  equity  jurisprudence  of 
England,  to  which  we  have  been  referred,  there  seems  to  be  a  good  deal  of  lat- 
itude allowed  in  the  admission  of  parol  evidence  to  vary  or  reform  written  eon- 
tracts  upon  the  ground  of  mistake.  Although  it  must  be,  at  the  same  time,  ob- 
served that,  courts  of  Equity  will  grant  such  relief  only  where  there  is  a  plain 
mistake,  clearly  made  out  by  satis&ctory  proofs,  and  refuse  it  where  the  evi- 
idence  is  loose,  equivocal,  or  contradictory,  or  is  in  its  texture  open  to  doubt  or 
to  opposing  presumptions.  See  Story's  Equity  Jurisprudence,  §  155.  The 
opponents  of  that  doctrine  contend  that,  there  is  great  danger  in  setting  aside 
the  solemn  engagements  of  parties  when  reduced  to  writing,  by  the  introduc- 
tion of  parol  evidence,  and  that  it  leaves  too  much  to  the  discretion  of  the  bench, 
and  holds  out  temptation  to  perjury ;  while  its  advocates  insist  that,  it  is  in  fur- 
therance of  justice,  and  that  it  would  be  a  great  defect  in  the  moral  jurisdiction 
of  courts  of  Equity  if  they  were  to  refuse  in  such  cases  to  administer  relief 
upon  parol  evidence.  It  is  not  our  province  to  enquire  what  our  own  law  ought 
to  be,  but  what  it  is.  It  forbids  us  to  let  in  contem{X)raneou8  parol  evidence  to 
defeat  the  written  contract,  and  prefers  that  cases  of  individual  hardship  should 
sometimes  occur,  rather  than  that  the  daily  transactions  of  the  people  ahd  their 
titles  to  immovable  property,  should  be  exposed  to  the  uncertainty  which  would 
result  from  permitting  written  contracts  to  be  questioned  upon  oral  testimony. 

In  conclusion  we  may  remark  that,  the  present  case  is  not  an  inapt  illustra- 
tion of  the  danger  that  would  result  from  a  contrary  rule.  The  witness  does 
not  profess  to  speak  with  certainty:  **I  believe  I  have  some  recollection  of 
what  took  place  between  the  parties  when  the  sale  was  made".  **•  I  then  under- 
stood from  the  purport  of  the  act  of  sale,  that  Boner  was  satisfied  with  the 
mortgage  on  the  house  &c**.    *^  I  have  stated  my  impression  at  the  time". 
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It  has  been  coDtended  that  MahUf  and  iiis  heirs  now  holding  under  him,  are  Bonir 
to  be  considered  as  third  persons,  and  holding  the  place  and  rights  of  Elgee^ 
The  facts  relied  upon  in  support  of  the  position  that  Mahle  became  a  third 
person,  are  as  follows  :  In  1838,£oner  sold  the  slaves  to  Mahle  by  the  authentic 
act  already  considered,  which  act  was  duly  recorded,and  preserved  the  vendor's 
privilege.  After  this,  MakU  mortgaged  the  property  to  Barrett^  the  parish 
judge  certifying  that  the  slaves  were  unencumbered  by  mortgage.  Elgee  sub- 
sequently became  part  owner  of  the  BarreU  mortgage,  caused  the  slaves  to  be 
seized  and  sold  under  it,  and  bought  them  at  judicial  sale.  In  March,  1843 
Mahle  was  discharged  as  a  bankrupt  by  the  United  States  Court,  under  pro. 
ceedings  instituted'  in  1843.  In  November,  1843,  Elgee  sold  the  slaves  to 
Maklet  with  exclusion  of  warranty,  except  against  his  own  acts.  Under  these 
circumstances  it  may  be  questionable,  whether  Mahle  can  be  treated  as  a  third 
person.  He  was  a  party  to  the  original  contract,  now  to  be  enforced  ;  the  price 
he  promised  to  pay,  he  has  not  paid;  and,  although  legally  discharged  from  per- 
sonal liability  by  the  decree  of  the  bankrupt  court,  the  liability  exists  in  foro 
consdenUe* 

But,  even  if  Mahle  and  his  heirs  could,  under  the  circumstances,  be  deemed 
third  persons,  the  vendor's  privilege  was  preserved  against  them  by  the  due 
recording  of  the  act  of  sale  (C.  C.  3238) ;  and,  for  the  purposes  for  which  it 
was  offered,  the  parol  evidence  would  have  been  as  inadmissible  against 
Boner  as  though  the  title  had  never  passed  from  Mahle.  What  safety  would 
there  be  in  contracts,  and  what  security  for  the  rights  of  property,  if,  when 
A.  and  B.  have  made  an  agreement  in  asolem^  written  form,  C,  a  sabseqsent 
creditor  of  B.,  should  be  permitted,  without  a  charge  of  fraud,  to  attack  the 
rights  of  A.,  by  proving  that  B.  undertook  one  thing  in  the  agreement,  hut 
meant  another.  The  principles  and  policy  of  the  law  upoa  which  we  have 
already  commented,  forbid  such  evidence. 

But  it  is  said  that  the  children  of  the  female  slaves,  born  since  the  sale,  are 
not  subject  to  the  vendor's  privilege;  and  that  the  judgment  which,  by  relation 
to  the  pleadings,  recognizes  a  privilege  upon  such  increase,  is  therefore  erro- 
neous. In  the  consideration  of  this  question  it  may  be  well  to  enquire 
whether,  if  the  vendor  has  chosen  to  sue  for  the  resolution  of  this  sale  by  rea- 
son of  the  nonpayment  of  the  price,  he  would  have  been  entitled  to  take  thjs 
increase. 

Upon  this  point  we  are  not  aware  that  the  Code  contains  any  express  enunci- 
ation. We  must  draw  our  conclusions  from  the  anology  of  cases  where  it  has 
plainly  spoken,  and  from  authority.  The  child  follows  the  condition  of  the 
mother,  and,  if  she  be  a  slave,  the  child  born  becomes  the  property  of  her 
owner.  This  relation,  established  by  the  Code  (art.  183),  construed  in  a 
restricted  sense,  might  be  said  merely  to  solve  the  question  of  the  child's  con- 
dition ;  but,  taken  in  connection  with  other  provisions  of  the  Code  and  of  our 
statute  book,  it  corroborates  the  view  that,  the  child  should  be  deemed  annexed 
to  the  parent,  and  that  the  property  in  the  former  should  follow  as  an  accessory 
the  property  in  the  latter.  It  is  in  this  sense  that  the  law  speaks  in  treating  of 
the  rights  of  an  usufructuary.  Slaves  are  spoken  of  as  natural  fruits,  in  article 
557  of  the  Civil  Code.  In  article  491  it  is  said  that,  the  children  of  slaves  be- 
long to  the  proprietor,  by  right  of  accession.  In  both  articles  they  are  spoken 
of  concurrently  with  fruits  of  the  earth,  spontaneous  or  cultivated.  But  while 
the  latter,  produced  during  the  existence  of  the  usufruct,  are  declai'ed  to  be- 
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Boner  ^^^&  ^  ^^®  usufructuary,  the  children  of  slaves  are  excepted.  In  article  539  it 
^'  is  said,  the  children  of  slaves  subject  to  usufruct,  who  are  born  during  its  dura- 

tion,  belong  to  the  owner.  The  usufructuary  has  only  the  enjoyment  of  their 
labor  and  services. 

Acting  upon  the  analogy  of  this  article  of  the  Code  (536),  the  court  held,  in 
Patterson  v.  Bonner,  19  La.  509,  that  the  vendee  under  a  vente  a  renUre  was 
not  the  owner  of  slaves  born  of  the  slaves  purchased,  during  his  possession 
under  the  contract,  and  that  the  vendor,  when  he  exercises  the  right  of  re- 
demption, is  entitled  to  recover  them  as  owner. 

If,  in  such  a  sale,  the  increase  would  not  be  considered  the  properfj  of  the 
vendee,  it  appears  to  us  they  should  not,  when  the  vendor  sets  aside  the  sale, 
by  availing  himself  of  the  resolutory  condition.  In  the  vente  a  remert — the  sale 
with  the  right  of  redemption — the  resolution  of  the  sale  does  not  spring  from 
the  fault  of  the  purchaser,  but  is  based  upon  the  exercise  of  the  potestative 
condition  reserved  to  the  seller,  and  of  which,  under  the  agreement  of  the  par- 
ties,  he  choses,  for  the  furtherance  of  his  own  interest,  arbitraily  to  avail  him- 
self. Bat,  in  the  other  case,  the  right  to  exercise  the  resolutory  condition  has 
its  source  in  the  fault  of  the  purchaser,  who  has  violated,  or  failed  to  perform, 
his  promise  to  pay  the  price.  Quia  nihil  penes  eum  residere  oporlerct  ex  re  in 
qtui  fidem  fejellisset. 

The  view  we  have  taken  of  this  question  derives  additional  force  from  the 
language  of  our  statutes  concerning  slaves,  which  are  conceived  in  the  same 
humane  spirit  which  restricts  the  master*s  power  to  punish  the  slave.  **  £v»* 
ry  person  is  expressly  prohibited  from  selling  separately  from  their  mothers, 
the  children  who  shall  not  have  attained  the  full  age  of  ten  years."  So,  too, 
from  the  fiction  of  the  law :  **  Slaves  shall  always  be  reputed  and  considered 
real  estate ;  shall  be,  as  such,  subject  to  be  mortgaged,  according  the  rules  pre- 
scribed by  law  ;  and  they  shall  be  seized  and  sold  as  real  estate."  Statute  of 
1806.  It  is  proper  to  observe  that  the  children,  in  this  case,  do  not  appear  to 
have  reached  the  age  of  ten  years.  The  sale  from  Boner ,  and  the  mortgage  to 
Barrett,  do  not  speak  of  the  slaves  Charity,  Susan,  and  Elvira,  as  then  haviog 
issue.  The  only  child,  whose  age  is  exhibited  by  the  record  is  a  child  of  Elvi' 
ra,  not  at  the  present  time  nine  years  old.  The  two  children,  issue  of  iStiMii« 
are  not  mentioned  in  any  of  the  sales  or  the  mortgages  down  to  1843 ;  and  she 
was  fifteen  years  old  at  the  date  of  Bonefs  sale,  in  1838.  In  the  absence  of 
contrary  proof,  we  must  presume  them  to  be  under  the  age  of  ten  years.  If 
the  issue  are  to  be  treated  as  fruits,  still,  as  the  law  forbids  them  to  be  separated 
from  the  mother  until  the  age  of  ten  years,  we  cannot  liken  them  to  gathered 
fruits  until  they  have  attained  that  age. 

The  conclusion,  we  think,  is  clear  that,  if  Boner  had  chosen  to  sue  for  s'le* 
solution  of  the  sale,  he  would  have  had  a  right  to  take  back  the  offspring. 
They  would  not  have  become  the  property  of  the  purchaser.  This  goes  very 
far  to  establish  the  right  of  privilege.  It  is  indeed  difficult,  on  principle,  to  dis- 
tinguish the  cases.  We  have  not  been  favored  with  any  argument  which  would 
authorize  us  to  make  a  distinction,  and  to  say  that  if  the  vendor  chooses  to  re- 
solve the  sale,  he  shall  take  the  increase ;  but  that  if  he  seeks  to  collect  the 
price,  the  increase  shall  be  considered  as  disconnected  from  the  parents,  and 
unreservedly,  and  without  encumbrsoce,  the  property  of  the  purchaser. 

The  privilege  of  the  vendor  is  a  species  of  implied  mortgage,  superior,  how- 
ever, in  some  respects,  in  its  rank  and  eflfect  to  the  conventional  mortgage.    The 
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effects  of  mortgagee  and  privileges  are  treated  of  in  the  sfline  chapter  of  the 
Code  (Mortgages,  chap.  3,  sec.  1,  et  $eq»)  and  we  are  not  aware  of  any  rea«on 
for  excluding  the  Yendor,  wltose  rights  are  deemed  peculiarly  sacred^  from  ther 
advantages  enjoyed  by  the  simple  mortgagee.  **  La  raison/'  snys  Doranton,  ia 
speaking  of  the  vendor's  privilege  and  of  the  effect  of  the  mortgage,  **  est  1ft 
m6me  pour  le  privilege.**     Vol.  10«  §158. 

Our  law,  in  this  respect,  follows  the  ancient  jurisprudence.  **  Qua  reba» 
obligatis  accessernnt  obligata  censentur,  veluti  si  quid  fundi  oppignorato  per 
alluvionem  adjectum  sit,  aut  proprietati,  quae  pignori  data  erat,  usosfructos 
posted  accreverit."  Voet,  cited  ifn  Troplong,  Hyp.  vol.  2,  no.  65t.  In  the 
language  of  the  commentator  it  is  assise  sur  ki  chosst  and  extends  itself  with  the 
property  and  its  **  modifications,^* 

In  the  ruman  law,  we  find  this  question  considered  with  reference  to  staves* 
QusB  ex  re  pigoorata  apud  eum  qui  earn  obfrgavit  nascuntur,  hojus  rei  pignorr 
accedunt.  Partus  pigneratSB  ancilte  in  pari  causa, .esse  qua  mater  est,  olim 
placuit.  Si  mancipia  in  causam  pignoris  cecidetunt,  ea  quoque  qua  ex  his  nata 
■unt,  cod  em  jure  habenda  sunt. 

Although  the  mortgage  be  restrained  to  certain*  things,  yet  it  will  neverthe** 
less  extend  to  a)i  that  shaH  arise  or  proceed  from  the  thing  which  is  mortgaged^ 
or  that  shall  augment  it,  and  make  part  of  it.  Thus*  the  fruits  which  grow  on 
the  lands  that  are  mortgaged,  are  subject  to  the  morfgnge,  while  they  contione 
unseparated  from  the  ground*  Thus,  where  a  stock  of  horses,  a  head  of 
cattle,  or  a  flock  of  sheep,  is  put  in  pawn  into  the  creditor's  hands,  the  ibals^ 
the  lambs,  and  other  beasts  which  they  bring  forthr  and  which  augment  their 
number,  are  likewise  engaged  for  the  creditor's  security ;  and  if  the  whole 
herdf  or  flock,  be  entirely  changed,  the  heads  which  have  renewed  it  are  en" 
gaged  in  the  same  manner  as  the  old  stock.  Thus,  when  the  bounds  of  a  piece 
of  ground  that  is  ooortgaged  happen  to  be  enlarged  by  that  which  the  course  of 
a  river  nray  add  to  itt  the  mortgage  extends  to  that  which  has  augmented  the 
ground.  Thus  a  house  that  is  built  on  ground  which  is  mortgaged,  is  subject 
likewise  to  the  mortgage.  And  if,  on  the  contrary,  a  house  be  mortgaged,  and 
it  perishes  by  ftre  or  falls  through  decay,  the  mortgage  will  subsist  on  the  ground 
where  the  house  stood.  Thus  when  a  debtor  mortguges  a  piece  of  ground  of 
which  he  had  only  the  bare  property,  another  enjoymg  the  usufruct  of  it,  when 
the  said  right  to  the  usufruct  comes  to  be  extinct,  the  mortgage  will  comprehend 
the  ground  together  with  the  fruits.  Domat,  book  3,  tit.  1^  sec.  1,  §  7.  (Stra* 
ban's  ed.)     See  Civil  Code,  3278,  3371,  kc. 

We  are,  therefore,  of  opinion  that,  the  vendor's  privilege  attached  on  the  is- 
sue  of  the  slaves^  born  after  the  defendant  purchased. 

We  have  already  expressed  a  doubt  ae  to  the  right  of  Mahle  and  bis  heirs,  to 
be  considered  as  third  persons  by  reason  of  the  sale  to  Elgej  and  the  resale  to 
Mahle  after  bis  bankruptcy.  But,  however  this  n>ay  be,  the  act  of  sale  waa 
duiy  recorded ;  and  we  do  not  perceive  how  a  third  possessor  could  resist  the 
privilege,  any  more  than  he  could  resist  an  action  based  upon  the  resolutory 
condition.  Resoluto  jure  dantis,  resolvitur  jus  accipientis.  Fersil,  Ques. 
sur  les  Hyp.  p.  27.     Trop.  Vente,  §  629. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  afHrmed, 
with  costs ;  said  judgment  being  considered  by  this  court  as  comprehending, 
under  the  expression  slaves  n>entioned  in  the  petition,  not  only  the  slaves 
Jasper,  Isaac,  John,  Jim,  Charity,  Susan  and  Elvira,  but  also  any  increase 
bom  of  any  or  either  of  said  slaves  since  the  19tb  day  of  May,  1638. 
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Snow  v.  CopiiEY  et  al. 

Wbiietbe  fatlier  and  mother  are  both  alive,  the  former  canaotbe  nataral  tutor  to  the  mioor 
children ;  bat,  as  their  father,  he  is,  daring  the  marriage,  administrator  of  their  estate,  and 
competent  to  institute  judicial  proceeding  for  its  protection.    C.  C.  2G7. 

The  validity  of  a  donation  made  to  a  minor  child  by  a  third  person,  cannot  be  questioned  by  a 
creditor  of  the  father  of  the  minor,  who  has  no  interest  in- the  property,  bat  simply  admio- 
iflters  it  for  his  child.  The  validity  of  the  donation  is  a  matter  between  the  donon  and  those 
claiming  under  them,  and  the  donees. 

APPEAL,  by  the  defendants,  from'  a  judgment  of  the  District  Court  of 
Caldwell,  Barry,  J.,  perpetuating  an  injunction  obtained  by  pUtiDtiflf. 
Garrett,  for  the  plaintiff.  Purvis,  for  the  appellants.  The  judgment  of  the 
court  was  pronounced  by 

Slidell,  J.  Copley  having  a  judgment  against  Snow,  caused  to  be  seized 
on  execution  certain  property,  described  in  the  seizure  as  "  the  entire  improTe- 
ment  on  which  Snow  resided,"  a  house  in  the  town  of  Columbia,  and  all  the 
rights  and  credits  in  the  hands  of  /.  B.  Bres.  Snow  then  obtained  an  injunc- 
tion. In  his  petition  he  appears  in  his  own  right,  and  as  the  natural  tutor  of 
his  minor  children,  Susan  ernt}  James.  Ha  alleges  that  the  property  seized  is 
not  bound  for  the  payment  of  his  debts ;  that  "  the  improrement"  was  not  his 
property  :  that  it  was  on  land  belonging  partly  to  one  Merediths,  and  partly  to 
his  minor  child,  James  ;  that  the  house  in  Columbia  belonged  to  his  minor  child 
Susan ;  that  the  debts  due  to  him  by  Bres  were  for  fees  earned  by  him  as  parish 
judge,  and  as  a  clerk  of  court,  and  consequently  were  not  subject  to  seizure. 

The  right  of  Snmo  to  act  for  his  minor  children  is  disputed,  upon  the  grouDd 
diat  the  mother  and  father  being  both  living,  he  could  not  be  clothed  with  the 
capacity  of  natural  tutor.  It  is  true- that  Snow  is  not  natural  tutor ;  but,  as  the 
father  of  the  minors,  he  is,  during  the  man-iage,  the  administrator  of  their 
estate,  and  competent  to  institute  a  judicial  proceeding  for  its  protection.  C. 
e.  267. 

The  lot  on  which  the  house  stands,  and  a  portion  of  the  lands  in  question,  are 
claimed  for  these  minors  under  donations  from  ^771^  and  Garrett.  Copley  con- 
tends that  these  donations  are  invalid ;  but,  in  our  opinion,  he  cannot  be  per- 
mitted to  question  their  validity.  That  is  a  matter  between  the  donors  aad 
those  claiming  under  tbem,  and  the  donees,  and  cannot  be  raised  by  a  creditor 
of  the  father,  who  clearly  has  no  ownership  or  interest  in  the  property,  and  is 
simply  its  administrator  for  the  children. 

But,  as  regards  the  house  erected  on  the  lot,  the  ownership  of  the  minor 
Susan  is  not  established.  King  made  a  donation  to  her  of  the  lot,  bat  the 
house  was  not  erected  by  her.  Her  father  erected  it ;  it  is  not  proved  that  she 
has  paid  for  it,  nor  that  it  was  paid  for  out  of  her  funds;  and  it  cannot,  for  the 
benefit  of  his  child,  be  protected  from  his  creditors.  The  same  observatioos 
apply  to  **  the  improvements"  made  by  the  father  on  the  other  lands. 

So  far  as  those  improvements  are  Alereditk's  property,  or  were  made  by  the 
plaintiff  upon  Mer€dith''s  land,  Snow  was  without  right  to  enjoin.  If  they  be- 
longed to  him.  they  were  liable  to  his  creditors.  If  they  belonged  to  Meredith, 
it  was  not  Snow'^  province  to  protect  them,  hy  a  suit  in  his  own  name.    See 
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the  case  of  Mitchell  v.  Lay  et  aL  ante  p.  593.  It  is  proper  to  remark  that  it  is 
Dot  alleged,  Dor  proved,  that  Snow  was  the  lessee  of  Meredith. 

There  is  no  proof  that  the  debts  due  by  Bres  were  of  such  a  nature  as  to  be 
exempt  from  seizure. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  affirmed, 
so  far  only  as  it  restrains  the  seizure  and  sale  of  the  town  lot  conveyed  by 
Richard  King  to  Margaret  Susan  S.  Snow  and  the  kinds  conveyed  by  Isaiak 
Garrett  to  James  G,  B»  Snow,  more  particularly  described  in  the  deeds,  where- 
of copies  are  on  record  in  this  cause ;  and  that,  in  other  respects,  the  judg- 
ment of  the  court  below  be  reversed,  and  the  injunction  dissolved  ;  the  defend- 
ants paying  the  costs  in  the  court  below,  and  the  plaintiff  the  costs  of  this 
appeal. 
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Glenn,  Tutor  v.  Elam,  Tutrix. 

A  totor  who  employs,  for  blB  own  advantage,  alaves  belonging  to  bis  papil,  or  occapies  land 
belonging  to  him,  will  be  boand  to  the  latter  for  any  profits  which  might  have  been  derived 
from  hiring  the  slaves,  or  letting  the  lands,  to  a  third  person.    C.  C  327,  328. 

Where  a  tntor,  withont  anthority,  compromises  the  interest  of  his  papil  in  a  promissory  note, 
he  will  not  be  liable  for  the  nominal  amoont  of  the  portion  of  the  note  dae  to  liis  papll,  but 
ibr  its  fair  valne  at  the  date  of  its  illegal  alienation  by  him.    C.  C.  333. 

Where  a  tator  involves  the  estate  of  his  pupil  in  a  litigation  which  is  jadicially  pronounced 
to  have  been  vexatioas,  and  for  which  the  estate  is  compelled  to  pay  damages,  he  must  be 
charged  with  the  amount  of  the  damages. 

The  hasband,  as  head  and  master  of  the  matrimonial  commanity,  may  dispose  of  its  moveables 
even  by  a  grataitoas  title,  for  the  benefit  of  any  person. 

The  revenues  of  the  separate  estate  oi  the  husband  form  a  part  of  the  community ;  and 
where  debts  dae  by  the  husband  before  marriage,  have  been  paid  by  him  during  the  com. 
munity  out  of  the  revenues  arising  from  his  separate  estate,  as  he  had  a  right  to  do,  his 
separate  estate  will  be  responsible  to  the  eommunity,  after  its  dissolution,  for  the  amount  of 
the  debM  so  paid.    C.  C.  2372,  2377. 

Where  the  amount  dno  iiom  a  tutor  has  been  ascertained  by  a  judgment,  interest  is  due  on 
the  amount  from  the  date  of  the  judgment 

A  tutor  who  has  neglected  to  invest,  in  the  name  of  the  minor,  the  excess  of  the  revenues  of 
the  latter  over  his  expenses  whenever  such  excess  amounts  to  9500,  is  liable  for  legal  inte- 
rest on  such  excess.  C.  C.  341.  Stat  19  February,  1825.  In  adjusting  the  accounts  of  the 
tutor  the  entire  revenues  of  the  pupil,  including  any  interest  which  the  tutor  may  have 
become  liable  to  pay  under  art.  341  and  the  stat.  of  1825,  are  to  be  computed  annually ;  and 
the  excess  of  the  revenues  of  the  minor  over  his  expenses,  is  to  be  considered  as  forming 
from  that  date,  a  part  of  his  capital  in  the  hands  of  the  tutor ,  and,  upon  that  excess,  when 
it  amounts  to  $500,  the  tutor  owes  legal  interest,  if  he  fail  to  invest  it  as  required  by  law. 

APPEAL  by  plaintiff  from  a  judgment  of  the  District  Court  of  Catahoula, 
Barry,  J.  O.  N.  Ogden,  for  the  appellant.  Mayo,  for  the  defendant. 
McGuire  and  Ray,  for  the  minors,  GillespiL  The  judgment  of  the  court  in 
this  case  was  pronounced  by  the  Chief  Justice,  and  Justices  King  and  SlidelL 
Slidell,  J.  The  present  controversy  arises  from  proceedings  instituted  for 
a  partition  of  the  estate  of  Lucius  W.  ELam,  The  parties  are,  Glenn,  tutor  of 
the  five  children,  issue  of  the  marriage  of  L.  W.  Elam  and  Elizabeth  H»  Bray : 
Mrs.  Ann  B.  Gillespie,  in  her  own  right,  and  as  tutrix  of  the  two  minor  children, 
issue  of  her  marriage  with  L.  ]V>  Elam;  and  5.  P.  V,  Gillespie,  under- tutgi* 
^f  the  last  named  minors. 
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Olbiin  L.  W.  Elam  was  twice  married.    Oo  the  14th  Jane,  X832,  he  married 

£^]j^  Elizabeth  H,  Bray^  who  died  on  the  14th  Januaiy,  1843,  leaving,  as  her  sole 
heirs,  the  five  children  above  named.  He  cootracted  a  second  marriage,  with 
Mary  Ann  B,  GilUapie^^on  the  22d  February,  1844,  and  died  on  the  12th 
October,  1847,  The  first  wife  left  a  separate  estate.  There  was  also,  at  her 
death,  a  considerable  property,  belonging  to  the  community  of  acqneats  and 
gaios,  which  had  existed  between  her  and  her  husband.  He  was  eoofirmed 
as  natural  tutor  of  his  five  minor  children,  and  retained  possession  of  tha  sepa- 
rate property  of  bis  wife,  as  well  as  of  that  belonging  to  the  community  ;  con- 
tinuing to  possess  and  use  the  whole  as  though  he  were  owner.  He  took  no 
steps  to  liquidate  the  community,  nor  effect  a  partition  of  it  between  himself  and 
his  children. 

On  the  18t}i  April,  1843,  at  the  suit  of  /.  W.  Stone,  the  under-tutor  of  the 
fiire  minor  children,  a  judgment  was  rendered  by  the  Probate  Court  of  Cata- 
houla, against  £/am,  in  their  favor,  for  $11,807  50,  being  the  amount  due  to 
them  by  him  for  paraphernal  property  of  their  mother,  which  he  had  re- 
ceived and  converted  to  his  own  use.  This  judgment  also  declares  these 
minors  to  be  the  4>wners,  by  inheritance  from  their  mother,  of  two  slaves  in  the 
possession  of  the  defendant,  and  to  he  entitled,  in  the  same  right,  to  an  undivi- 
ded half  of  fifteen  other  slaves,  also  in  his  possession.  He  executed,  in  April. 
1844,  a  special  mortgage  in  flavor  of  his  children  for  the  amount  of  the  judgment 
against  him. 

Elam  was  himself  the  separate  owner  of  certain  property.  After  hb  second 
marriage  he  acquired  other  property.  He  contracted  debts  during  his  first 
marriage  which  were  paid  during  the  second.  Mrs*  S.  P.  V*  Gillespie,  appean 
io  have  had  no  separate  property.    She  was  in  4;ommunity  with  her  husbaod. 

In  the  consideration  of  this  case  we  will  ascertain  the  ownership  of  the  seve- 
ral items  of  real  and  personal  estate  and  slaves  involved  in  this  controversy,  and 
then  examine  a  variety  of  questions  of  law  and  fact  material  to  its  decision. 

I.  Tke  separate  property  of  Eiizaheth  H.  Bray,  consisted  of  certain  slaves 
and  personal  effects,  of  which  she  was  the  sole  owner,  and  certain  other  slaves 
of  which  she  owned  an  undivided  half.  This  separate  property  is  detailed  in 
the  schedule  marJbed  A,  *  annexed  as  part  of  the  decree  in  this  cause.  The 
extent  of  her  nndivided  interest  has  been  questioned  by  the  widow  and  children 
of  the  second  man'iage ;  but  we  consider  the  judgment  of  the  Court  of  Probates, 

^  jtendered  before  the  second  marriage  was  contracted,  and  other  evidence  in  this 

.cause,  as  closing  and  satisfactorily -establishing  the  extent  of  her  interest. 

II.  The  separate  properly  of  Lucius  W,  Elam,  This  is  exhibited  in  schedule 

B,  annexed  as  part  of  the  decree  in  this  causcu 

III.  The  property  of  the  .community  of  acquets  and  gains,  which  existed 
between  Lucius  W.  Elam  and  Elizabeth  H.  Bray.  This  is  exhibited  in  schednle 

C,  iannexed  as  part  of  the  decree  in  this  cause. 

IV.  The  properiy  of  the  community  of  acquets  and  gains  which  existed 
between  Lucius  fV.  Elam  and  J\^ary  Ann  B,  Gillespie,  This  is  exhibited  io 
schedule  D,  annexed  as  part  of  the  decree  in  this  cause.  In  these  schedules 
are  not  included  .certain  claims  belonging  to  or  due  by  these  estates,  which  will 
be  specially  noticed  lierenfter. 

V.  Various  claims  are  set  up  by  the  minors  of  the  first  marriage,  against  their 
father,  their  tutor,  and  the  surviving  partner  of  the  community  which  existed 
between  him  and  their  mother. 


*  The  schedoles  referred  to  in  .this  .ppiniou,  are  not  published.  B. 
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Itt.  They  clgim  interett,  at  the  legal  rate,  oo  the  sam  of  f  11,807    60,   an        Glshh 
amoQDt  of  money  ascertained  in  their  favor,  as  regards  the  separate  estate  of        sr^M. 
their  mother,  by  the  judgment  of  18th  April,  1843.     The  grounds  of  the  allow- 
ance of  this  claim  are  stated  in  the  opinion  of  the  Chief  Justice,  infrd^  to  which 
we  refer. 

SM.  They  claim  reasonable  hire  in  compensation  of  the  services  of  the  slaves* 
which,  some  in  whole  and  some  in  part,  belonged  to  the  separate  estate  of  their 
mother.  To  this  they  are  tlearly  entitled.  The  tutor  is  bound  to  manage  the 
•state  of  the  minor  an  '^a  prudent  administrator  *\  for  the  benefit  of  the  minor  ; 
and  cannot  enrich  himself  at  the  expense  of  his  ward.  Having  employed  the 
slaves  for  his  own  advantage,  he  must  make  retribution,  to  the  extent  of  the 
advantage  he  could  have  procured  for  them,  if  he  bad  hired  the  slaves  to  a  third 
person.  C.  C.  327, 328,  etc.  This  is  a  contest  as  to  the  amount  whieh  should 
be  allowed.  Under  the  evidence  we  must  estimate  it  at  $110  per  annum,  the 
expenses  of  food,  clothing,  and  taxes,  etc.,  being  considered  at  the  charge  of  the 
employer.  I'he  items  of  this  claim  are  stated  in  schedule  E,  annexed  as  part 
of  this  decree.  The  same  remarks  apply  to  their  interest  in  the  slaves  of  the 
community. 

3i.  They  claim  reasonable  compensation,  in  lieu  of  rent  of  the  lands  belong- 
ing to  the  estate  of  their  mother  as  partner  in  community.  This  claim  stands 
on  the  same  footing  as  the  proceeding  item,  and  must  be  allowed.  The  items  of 
this  claim  are  stated  in  schedule  F,  annexed  as  part  of  this  decree. 

4th.  They  claim  interest  on  the  revenues  which  would  have  been  derived 
from  the  hire  of  the  slaves,  the  rent  of  the  lands,  and  the  interest  on  the  money 
due  to  them  under  the  judgment,  if  these  revenues  had  been  invested  for  their 
benefit.  The  reasons  for  allowing  this  claim,  are  stated  in  the  opinion  of  another 
member  of  this  court,  to  which  we  refer.  [See  opinion  pronounced  by  King, 
J.  infra.] 

5th.  They  elaim  to  hold  their  former  tutor  liable  for  a  large  sum,  under  the 
following  circumstances.  Elanit  during  his  first  marriage,  sold  certain  lands 
and  slaves,  in  a  portion  of  which  Mrs.  Elam  had  a  separnte  interest,  to  J.  A. 
Bynunu  for  whieh  he  received  three  notes  of  S8333  33,  bearing  ten  per  cent, 
interest  from  January  1, 1839,  and  payable  respectively  in  1840, 1841,  and  1842. 
For  the  portion  of  the  price  which  her  separate  property  brought  in  this  sale, 
these  miners  had  judgment^  in  April,  1843.  The  item  forms  part  of  the  judg- 
ment of  $11,807  60,  already  mentioned. 

It  is  conceded  by  counsel,  that  the  notes  formed  part  of  the  community  of  the 
first  marriage,  which  we  will  hereafter  designate  as  the  Bray  community,  The 
first  of  these  notes  was  negotiated  by  Elam  during  the  first  marriage,  and  re- 
quires no  attention.  The  second  note  was  transferred  by  Elam^  in  1840,  to 
Duncan^  as  collateral  security  for  a  debt  of  $9000  and  interest,  due  by  Elam  to 
Duncan.  The  circumstances  of  this  transfer  are  stated  in  the  case  of  Duncan 
▼.  Elam^  1  Rob.  135.  Duncan  subsequently  returned  this  note  to  E/am,  who 
transferred  it,  with  the  third  note,  to  Isaac  Thomas,  in  1841.  Subsequently 
Thomas  re -transferred  these  notes  to  E^am,  who,  in  June,  1843,  transferred  them 
again  to  Duncan  in  part  payment  of  the  debt  due  to  him,  at  the  rate  of  $6000, 
and  received  credit  for  that  amount,  Duncan  giving  him  time  for  the  residue  of 
the  debt.  The  transfer  of  the  notes  to  Duncan  was  absolute ;  but  it  was  at  the 
same  time  declared  in  the  deed  of  transfer  that,  the  $6000  was  the  sum  liquidated, 
upon  settlement  between  Bynum  and  Elam,  as  being  due  by  the  former  to  the 
latter^ 


GU  SUPREME  COURT  OK  LOUISIANA, 


Glenn  The  counsel  of  the  minors  has  properly  said  that,  the  tutor  bad  not  the  right 

Elam.  ^^^^  ^  compromise  with  Bi/num,  and  alienate  the  property  of  the  commuDitj 
without  a  judicial  authorization  ;  but  having  done  so,  his  accountability,  under 
the  evidence,  is  not  for  the  face  of  the  notes,  but  for  their  fair  value  at  the  date 
of  the  illegal  withdrawal  of  this  asset  from  the  community.  The  measure  of 
damages  is  established  by  law : — **  The  tutor  shaH  return  to  the  minor  the  esti- 
mated value  of  those  moveables  which  he  cannot  restore  in  kind,  or  which  he 
has  suffered  to  deteriorate  through  want  of  care."  C.  C.  333.  See  also  Afcr- 
ceir  V.  Canonge^  12  Rob.  392.  Under  the  evidence,  our  minds  are  left  in  doubt 
upon  the  question,  whether  the  act  of  the  tutor  was  beneficial  or  not  to  the 
commuaity.  If  the  real  volue  of  the  debt  was  not  more  than  $6000,  then  the 
community  was  not  injured;  a  debt  of  the  community  has  been  extinguished  by 
giving  in  payment  ao  asset  of  equal  value,  and  the  minors  have  no  cause  of  com- 
plaint. If,  on  the  other  hand,  it  was  worth  more,  or  if  an  injurious  compromise 
was  made  with  Bt/num  after  the  death  of  Mrs,  Eiam,  the  tutor  became  respoD- 
sible  to  the  minors  for  all  the  injury  which  has  been  incurred.  We  have  con- 
sidered it  our  duty,  in  this  state  of  uncertainty,  to  remand  the  cause.  It  will  be 
easy,  by  taking  the  testimony  of  Duncan^  Bynum^  Thomas,  etc.,  to  reduce  to  a 
certainty  what  is  now  doubtful, 

6lh.  In  connection  with  this  subject  there  is  a  right  on  the  part  of  the  minors, 
which  commends  itself  to  our  consideration.  The  tutor  was  bound  to  a  faitfafol 
and  prudent  gestion  of  the  affaira  of  his  ward.  While  he  neglected  to  obtain 
a  judicial  settlement  of  the  community  in  which  these  heirs  were  interested, 
he  also  involved  the  estate  in  a  litigation  which  was  judicially  pronounced  vexa- 
tious, and  was  closed  by  the  infliction  of  a  penalty  of  $2500,  damages.  The 
community  was  thus  mulcted  in  a  heavy  sum  after  the  death  of  Airs.  Elari^ 
Although  the  litigation  began  some  months  before  her  death  this  penalty  might 
have  been  avoided  by  abandoning  the  injunction,  and  dealing  conscientiously  with 
the  creditors,  instead  of  forcing  them  to  wait  for  a  trial  and  judgment.  The  cir- 
cumstances of  the  litigation  were  inconsistent  with  his  official  duty;  and,we  think* 
the  minors  should  be  relieved,  by  making  Elam's  share  in  the  Bray  community 
bear  the  whole  burden  of  the  damages  thus  imposed. 

7th.  The  minors  are  entitled  to  receive  from  their  tutor  the  sum  of  S1200, 
being  one-half  the  value  of  certain  im^irovements  on  public  land,  made  during 
the  first  marriage ;  which  lands  Elam,  after  the  death  of  his  wife,  entered  ia 
his  own  name,  and  which  have  been  treated  as  his  separate  estate. 

8th.  The  tutor  is  entitled  to  a  credit  at  the  rate  of  $96  a  year,  for  the  board 
lodging,  clothing,  and  maintenance  of  each  of  the  minors. 

VI.  The  Bray  community  must  reimburse  to  the  Gillespie  community  the 
sums  paid  by  the  latter,  out  of  crops  produced  during  the  second  marriage,  to 
creditors  of  the  Bray  community,  as  shown  in  schedule  H,  annexed  as  part  of 
the  decree  in  this  cause.  The  ^ra^/ community  must  also  reimburse  to  the 
Gillespie  community  the  sum  of  $1137  50,  being  the  value  of  seven  cabins, 
erected  at  the  expense  uf  the  latter  on  the  lands  belonging  to  the  former.  See 
schedule  H. 

VIT.  The  Gillespie  community  is  answerable  to  the  minors  for  their  share  of 
the  hire  of  the  slaves  and  rent  of  lands,  at  the  rates  above  stated,  from  the  date 
of  the  second  marriage,  to  the  death  of  Elam,  The  minors  are  accountable  to 
the  Gillespie  community  for  their  board,  maintenance,  etc.,  at  the  rate  of  $96 
each  per  annum,  to  the  death  of  Elam,     See  schedules  E,  F,  and  G,  etc. 

VIIL   After  due  settlement  of  the   Bray  and  Gillespie  communities,  and  oC 
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Uie  separate  estate  of  L.  W,  Elam,  the  several  estates  in  controversy  are  to  be        Gi.knn 
held  and  divided  as  follows :  Elam. 

The  five  minor  children  of  the  first  marriage  are  the  sole  heirs  of  the  80])a- 
rate  estate  of  Eiizaheth  H.  Bray^  mentioned  in  schedule  A ;  and,  if  a  partition 
be  made  in  kind  of  those  slaves  of  which  they  hold  an  undivided  half,  they  must 
take  the  benefit  of  soch  sole  heirship  accordingly.     The  said  five  minors  will 
take,  or  be  allowed  in  partition,  the  one-half  of  the  Bray  community,  which 
shall  remain  after  its  liquidation  and  8ettlement,-and  five-sevenths  of  the  remain- 
ing half;  the  said  two  minor  children  of  the  second  marriage  taking  the  remain- 
ing two-sevenths  of  said  remaining  half.     The  surviving  widow,  Ann  B.  GilUs- 
pie,  will  take  one-half  of  the  Gillespie  community,  which  shall  remain  after  its 
liquidation  and  settlement.     The  other  half  of  said  Gillespie  community  will 
be  divided  in  equal  shares  of  one-seventh  each,  between  the  seven  minor  chil- 
dren.    The  separate  estate  of  the  bML.  W.  Elam^  which  shall  remain  after 
the  settlement  thereof,  will   be  equally  divided  between  the  seven   minor 
ehildreo. 

EusTis,  C,  J.  It  has  been  contended  that  the  Gillespie  community  is  not 
entitled  to  recompense  for  the  debts  of  the  husband,  paid  by  him  during  the 
community,  out  of  revenues  arising  from  his  separate  estate.  If  the  revenues 
of  the  estate  of  the  husband  formed  a  part  of  the  community,  and  we  do  not 
understand  this  to  be  questioned,  their  origin  does  not  affect  the  right  of  the 
community  to  exact  remuneration  for  the  payment  of  debts  to  which  they  may 
have  been  applied. 

Our  views  concerning  the  extent  and  intendment  of  art.  2373  of  the  Code, 
which  constitutes  the  husband  the  head  and  master  of  the  community,  have 
been  given  in  the  case  of  Guice  v.  Laivrence,  syndic,  2  Annual  R.  226.  Al- 
though the  husband  may  dispose  of  the  moveable  effects  of  the  community 
even  by  a  gratuilous  title,  for  the  benefit  of  any  person,  yet  the  inference,  from 
the  unlimited  control  over  the  whole  property  of  the  community,  that  his  sepa- 
rate estate  is  not  responsible  to  the  community  on  its  dissolution  for  his  debts 
Dvhich  have  been  paid  out  of  the  funds  of  the  community,  and  which  he  had 
an  undoubted  right  so  to  pay,  we  consider  as  repelled  by  the  formal  provision  of 
the  preceding  article,  2372,  which  says : 

**  In  the  same  manner  the  debts  contracted  during  the  marriage  enter  into 
the  partnership  or  community  of  gains,  and  must  be  acquitted  out  of  the  com-* 
moQ  funds  ;  whilst  the  debts  of  both  husband  and  wife  anterior  to  the  marriage 
must  be  acquitted  out  of  their  own  personal  and  individual  efifects/* 

The  provision  of  article  2377,  we  understand  to  be  in  the  same  sense.  It 
negatives  the  idea  that  the  separate  estate  of  either  husband  or  wife  can  be  in- 
creased or  improved  at  the  expense  of  community  without  remuneration,  if  the 
improvement  or  increase  be  the  result  of  common  labor,  expenses,  or  industry. 
In  a  system  so  purely  artificial  as  that  of  the  community  between  husband 
and  wife,  it  is  inadmissible  to  defeat  these  positive  enactments  by  mere  conjec- 
tural implications.     See  the  case  of  Lawson  et  ux.  v.  Ripley,  17  La.  250. 

It  is  said  that  the  judgment  for  $11,807  50,  rendered  on  the  18th  of  April, 
1843,  bears  no  interest,  and  that  the  court  below  erred  in  allowing  interest  on  it. 
We  consider  this  judgment  or  decree,  so  far  as  the  money  pait  is  concerned, 
as  settling  the  account  between  the  minors  and  their  father  which  relates  to  the 
separate  estate  of  their  mother,  and  not  a  final  decree  on  a  settlement  of  the 
whole  succession  of  their  mother.  The  affairs  of  the  community  wero  not  in  » 
ijituation  to  bo  liquidated;  the  n>eans  of  liquidation  were  wanting:  no  invento- 
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Olekh        ty  had  been  made  on  ita  diaaolotion  bj  the  anrriror ;  and  the  judgment  oalf 

Slam.        purported  to  settle  the  amount  of  cash  which  the  tutor  had  in  his  hands  beloog- 

ing  to  the  separate  estate  of  the  mother.    We  de  not  think  that  this  is  of  that 

class  of  judgments  in  which,  by  its  terms,  interest  is  held  to  be  allowed  or  dii* 

allowed. 

The  only  case  which  occurs  to  us  in  which  a  question  of  this  kind  has  besa 
presented  to  us,  is  that  of  the  Succession  of  Darnford^  1  Annual  R.  92;  bot 
the  rule  in  that  case  is  inapplicable  to  the  facts  of  this. 

We  think  that  interest  is  due  from  the  date  on  which  the  amount  in  tbs 
hands  of  the  tutor  was  settled  and  liquidated — ^the  18th  April,  1843. 

King,  J.  The  appellees  complain  of  that  part  of  the  judgment  of  the  Dis- 
trict Court  w  hich  awords  interest  on  the  revenues  of  the  minors  of  the  fint 
marriage,  derived  from  the  rent  of  land  and  hire  of  slaves,  for  which  the  suc- 
cession of  their  father  and  natural  tutor  was  held  to  accounts 

This  question  appears  to  us  to  be  free  from  doubt  or  difficulty,  under  our 
legislation.  Art.  341  of  the  Code,  as  amended  by  the  act  of  1825  (Acts,  p.  198.) 
provides  that,  "  the  tutor  shall  be  bound  to  invest,  in  the  name  of  the  minor,  the 
revenues  which  exceed  the  expenses  of  his  ward  whenever  they  amount  to 
$500,  otherwise  he  shall  be  bound  to  pay"  "legal  intereet'*  "on  such  excess." 
This  article  leaves  no  question  as  to  the  right  of  the  minor  to  interest  oohis 
revenues,  nor  as  to  the  liability  of  the  tutor  to  pay  interest,  who  neglects  to 
invest  those  revenues,  when  their  excess  over  the  expenditures  of  the  minor 
amounts  to  $500. 

In  adjusting  the  account  of  the  tutor  with  his  wards,  the  entire  revenue  of 
the  latter,  as  well  those  derived  from  the  rent  of  land  and  the  hire  of  sltvss, 
as  the  interest  which  the  tutor  may  have  become  liable  to  pay  under  the  aiti- 
ele  above  referred  to,  are  to  be  computed  annually.  The  excess  of  those  revo- 
nnesover  the  expenses  of  the  minor  are  considered  as  forming,  from  that  date, 
a  part  of  the  minor's  capital,  in  the  hands  of  his  tutor,  and  upon  that  excels, 
when  it  amounts  to  $500,  the  tutor  owes  interest,  if  he  fail  to  invest  it  ss 
directed  by  law. 

The  intention  of  the  law  is,  that  the  whole  estate  of  the  minor,  consistiog 
both  of  the  original  inheritance  and  of  the  revenues  which  it  may  have  yielded, 
shaU  be  productive ;  and  this  purpose  can  be  defeated  by  no  failure  of  tbe  tator 
to  perform  one  of  the  duties  of  his  trust.    See  Lowt  v.  Armani^  9  Rob.  339. 

Toullier,  commenting  upon  the  corresponding  provisions  of  the  french  Code, 
says: 

**  Les  interSts  des  deniers  pupillaires  qui  sent  pay6s  au  tuteur  sent  riaois 
chaque  ann^e  aux  capitaux  et  ^  Texcedant  des  revenue  sur  d^pense,  pov 
produire  de  nouveaux  int6rSt8,parce  qu*ils  deviennent  eax-m6mes  des  capitaiub' 
II  en  est  de  m£me  des  interSts  dus  par  le  tuteur.  On  distingue  deux  personaet 
dans  le  tuteur  qui  est  dibiteur  du  pupille.  Tout  administniteur  qui  est  en 
m^me  tems  debiteur  doit,  chaque  ann6e,  porter  en  compte  les  interits  dot 
sommes  qu*il  doit,  et  qui  se  trouvent  ainsi  capitalists.  Cos  intdr^ts  entreat 
dans  Texc^dant  desrevenus  sur  lad^pense.  Cet  exc^dant  doit  6tre  employ^} 
rint6r6t  en  est  du,  fante  d*emploi.*'     Vol.  2,  no.  1217,  p.  385. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below  be  reversed ; 
and  that  the  property  described  in  the  schedules  A.  B.  C.  D.,  annexed  as  parte 
of  this  decree,  be  the  property  of  the  respectiye  parties  or  estates  as  therein 
set  forth.  It  is  further  decreed  that  the  rights  and  claims  of  the  respeetife 
parties  be  concluded  by  the  schedules  E.  F.  G.  and  H.,  as  to  all  the  matteri 
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embraced  in  said  schedules,  and  as  therein  is  set  forth.  It  is  farther  decreed  that  Glenn 
this  cause  be  remanded  for  further  proceedings^according  to  law,  and  especially  Elau. 
for  a  final  liquidation  settlement  and  partition  according  to  the  principles  estab- 
lished  by  the  opinion  of  this  couit,  and  in  accordauce  with  said  schedules;  and 
that  the  costs  of  this  suit  be  borne  in  equal  portions  by  the  four  estates  men- 
tioned in  schedules  A.  B.  C.  and  D.  And  it  is  further  decreed  that,  the  tacit 
mortgages  in  favor  of  said  seven  minor  children,  as  they  exist,  be  reversed. 


^j>.  ^*-  X-* 


Phelps  ».  Stone. 

Where  a  defendant  is  sned  on  a  note,  and  pleads,  in  compensation,  another  note,  for  a  largef 
amount,  due  to  bim  by  plaintiff,  the  latter  will  not  be  allowed  to  amend  his  petition  for  the 
purpose  of  claiming  the  amoant  of  an  unacknowledged  account.  The  new  claim  not  be- 
ing equally  liquidated  with  the  note  pleaded  by  defendant,  nor  connected  with  iti  was  not 
a  plea  in  compensation  or  reconvention.    C.  C.  2905.    C.  P.  375. 

APPEAL,  by  plaintiflT,  from  a  judgment  of  the  District  Court  of  Catahou- 
la, Barry,  J.  Phelps,  appellant,  pro  se.  Mayo,  for  the  defendant.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff  sued  the  defendant  upon  a  promissory  note  for 
3200.  The  defendant  pleaded  in  compensation  a  note  made  by  the  plnintiflf 
for  $398.  On  the  day  when  the  cause  came  to  trial,  the  plaintiff  asked  leave 
to  file  an  amended  petition,  which  the  court  refused.  In  this  petition  he  pleads 
that  the  defendant  is  indebted  to  him,  besides  the  note  upon  which  he  original- 
ly sued,  in  the  sum  of  $480,  as  stated  in  an  account  annexed  to  the  amended 
petition,  for  which  he  prayed  judgment.  It  is  not  alleged  that  this  account  had 
been  acknowledged  bj  the  defendant.  The  appellant  contends  that  this 
amended  petition  was  improperly  rejected  ;  and  that  the  court  also  erred  in 
refusing  to  allow  him  to  prove,  at  the  trial,  the  items  of  the  account,  for  the 
purpose  of  establishing  the  extinction  by  compensation  of  the  note  held  by  the 
defendant. 

We  think  the  court  did  not  err.  On  the  face  of  the  amended  petition  and 
of  the  account  annexed,  this  new  claim  did  not  appear  to  be  equally  liquidated 
with  the  note,  nor  connected  therewith.  It  was  not,  therefore,  a  proper  sub- 
ject of  a  plea  in  compensation  or  reconvention.  See  Copley  v.  Lambeth,  9 
Rob.  137.  Fagot  7.  Porche,  7  La.  664.  .  Hoffman  v.  Ponchartrain  Railroad 
Company,  9  La.  22.  Lacoste  v.  Bordere,  7  Mart.  N.  S.  517.  Civil  Code,  2205. 
C.  P.  376. 

At  the  trial,  the  plaintiff  offered  in  evidence  a  voucher  for  an  amount  of  $150| 
being  one  of  the  items  mentioned  in  the  account  annexed  to  his  amended  peti- 
tion. This  evidence  was  properly  rejected,  independently  of  the  reasons  above 
stated.  The  voucher  is  a  receipt  signed  by  StonCi  in  his  capacity  of  sheriff,  for 
certain  olaims  on  the  parish  treasury.  The  voucher  shows  on  its  face  that  it 
was  a  matter  appertaining  to  the  oflScial,  and  not  the  individual,  business  of 
Stone,  Jftdgmtnf  njprm^'d. 


t> 
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Hendricks  v.  Phillips. 

The  reitrictiona  impoied  on  the  aathority  of  a  master  in  the  ponistoient  of  hiB  iltvat  (C. 
C.  173.  Stats.  7  Jane,  1806,  19  March,  1816,)  are  equally  obligatory  on  an  overseer,  to 
whom  the  master  may  delegate  the  power  of  panishment  contemplated  by  law  and  necet* 
sa^  to  the  public  peace ;  bat  if  he  violates  these  restrictions  by  punishing  the  slaves  with 
cruelty  and  unusual  rigor,  he  will  be  answerable  to  his  employer  in  damages. 

APPEAL  from  the  District  Court  of  Catahoula^  Barry^  J.  Purvis^  for  ihe 
plaintiff.  Phelps,  for  the  appellant.  The  judgment  of  the  court  wu 
pronounced  by 

Slidell,  J.  This  is  an  action  for  the  plaintiff's  salary,  as  overseer  of  the 
defendant's  plantation  at  a  certain  rate  per  month.  The  defendant's  answer 
admits  the  employment  as  alleged,  but  avers  **  that  the  plaintiff  treated  the 
slaves  of  defendant  with  such  craelty  and  inhumanity,  that,  instead  of  benefit- 
ing this  respondent,  he  has  been  greatly  damaged  by  the  plaintiff'."  After 
specifying  the  acts  of  maltreatment  and  the  nature  of  the  damage  sustained, 
he  prays  for  judgment  in  reconvention. 

The  parties,  before  the  institution  of  this  suit,  referred  their  difficulties  to 
arbitration.  The  arbitrators,  who  took  into  consideration  the  claim  for  dama- 
ges only,  awarded  to  the  defendant  $350,  as  damages  sustained  by  the  defend- 
ant from  the  maltreatment  of  one  of  his  slaves  by  the  plaintiff,  and  also  that 
the  plaintiff  should  pay  the  bills  of  the  physicians  incurred  for  attendance  upon 
the  slave  during  her  illness,  caused  by  the  maltreatment.  This  award  was  not, 
however,  carried  out.  Numerous  witnesses  were  examined ;  and  their  testi- 
mony, while  it  establishes  that  the  plaintiff  was  an  attentive  overseer  and  nade 
a  good  crop  for  his  employer,  is  extremely  unfavorable  to  him  with  regard  to 
the  cruel  treatment  of  the  negro.  The  details  are  of  a  most  revolting  charac- 
ter, and  exhibit  conduct  on  the  part  of  the  overseer  utterly  indefensible. 

Our  express  legislation  upon  the  subject  of  slaves  is  dictated  by  considerations 
of  humanity,  and  restricts  the  authority  of  the  master.  The  master  "may 
correct  and  chastise  him,  though  not  with  unusual  rigor,  nor  so  as  to  maim  or 
mutilate  him,  or  to  expose  him  to  the  danger  of  loss  of  life,  or  to  caose  his 
death."  Civil  Code,  173.  Other  provisions  to  be  found  in  our  criminal  laws 
are  conceived  in  the  same  spirit,  and  comprehend  in  their  terms  not  only  the 
owner,  but  all  other  persons.  See  the  Acts  of  1806,  p.  206  ;  and  of  1816,  p.  148. 

It  may  be  conceded  that  the  planter  who  employs  an  overseer,  in  the  absence  of 
orders  to  the  contrary,  delegates  to  him  the  power  of  punishment  contemplated 
bylaw,  and  necessary  for  the  preservation  of  discipline  and  the  publico  peace. 
But,  certainly,  the  overseer  is  restricted  by  the  same  measure  of  power  which 
the  law  has  imposed  upon  the  owner ;  and,  if  he  trangresses  it,  he  violates 
his  duty,  and  is  answerable  to  his  employer  in  damages,  and  to  public  justice, 
which  he  has  offended. 

The  verdict  of  the  jury  shows  that,  they  disapproved  the  conduct  of  the 
plaintiff  towards  the  slave,  for  they  made  a  deduction  from  his  salary.  Bruit 
however  much  we  are  disposed  to  defer  to  the  verdicts  of  juries,  we  consider  it 
our  duty,  under  the  evidence,  to  assess  the  damages  sustained  by  the  defendant 
at  a  higher  rate.     The  sum  allowed  by  the  jury  would  not  be  more  thana 
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compensation  for  the  loss  of  the  slave's  labor  daring  her  illness.  Bat  we  are  of 
opinion  that  the  valae  of  the  slave  was  permanently  impaired  by  the  bodily 
injuries  inflicted  .upon  her.  The  testimony  of  several  witnesses  establishes 
this  feet.    The  expense  of  medical  attendance  mast  also  be  considered. 

In  conclusion t  we  have  to  remark  that,  we  do  not  wish  to  be  considered  as 
expressing  an  opinion  that  an  overseer,  who  thus  injures  or  destroys  the  pro- 
perty of  his  employer,  can  sustain  an  action  for  his  salary.  We  have  considered 
this  case  as  it  is  presented  by  the  defendant,  who  appears  to  have  been  willing 
to  allow  the  overseer  his  salary,  upon  receiving  compensation  for  the  damages 
sustained.  If,  on  a  future  occasion,  the  point  should  be  presented,  we  shall 
consider  it  as  open. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  reversed; 
and  it  is  further  decreed  that,  there  be  judgment  in  favor  of  the  defendant, 
and  that  he  recover  from  the  plaintiff  the  sum  of  $100,  with  costs  ia  both 
courts. 


619 

Hendricks 

9. 

pHiLLirs* 


Lovelace  r.  Cunt. 

BeciBion  in  Adle  v.  AtUy,  1  An.  Hep.  960,  affinaed. 

APPEAL,  by  the  defendant,  from  a  judgment  of  the  District  Court  of  Ca- 
tahoula, Barry,  J.     Mayo,  for  the  plaintiff.     Cuny,  for  the  appellant. 
The  judgment  of  the  court  was  pronounced  by 

Slid£LL,  J.  This  case  is  not  distinguishable  from  that  of  Adle  v.  Anty,  1 
An.  Kep.  260.  For  the  reasons  then  given^  it  is  decreed  that  the  judgment 
of  the  District  Court  be  reversed,  and  that  this  cause  be^remanded  for  further 
proceedings  according  to  law ;  the  plaintiff  paying  the  costs  of  this  appeal. 


Tatlor  et  al.  v.  Jones  et  al. 

A  probate  judge,  by  whom  the  bond  of  an  administratrix  was  accepted  -and  letteri  of  admin* 
istration  granted,  cannot  be  heard  as  a  witness  to  prove  that  one  of  the  parties  by  whom 
the  bond  was  signed  executed  it  on  the  express  condition,  that  other  persons,  who  never 
signed  it,  should  become  co-sureties  with  him ;  nor  can  any  other  person  be  received  as  a 
witness  to  establish  such  a  fact. 

Parol  evidence  is  inadmissible  to  impeach  or  contradict  a  record  of  judicial  proceedings. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J. 
O.  S.  Sawyer,  for  the  appellants,  cited  4  Cranch,  219.     1  Wright's  Ohio 
Rep.  667.    2  Iredell's  N.  C.  Rep.  338.     4  Pick,  520.     2  La.  48.    5  Cranch, 
356.     Shepherd's  Touchstone  pp.  51-8.    Root's  Conn.  Rep.  p.  159. 

McGuire  and  Ray,  on  the  same  side.  Parole  evidence  is  inadmissible  to  in- 
validate or  explain  the  bond,  unless  attacked  for  fraud  or  forgery.  Police  Jury 
y.  Haw,  2  La.  48.  1  Greenleaf,  £v.  nos.  275,  278,  282  to  284,  1  Phil),  on 
£t.  p.  548.  4  lb.  no.  96,  p.  1428;  no.  984,  p.  1466.  A  bond  prepared  for 
three,  but  signed  only  by  two,  is  valid.  10  Mass.  442.  12  lb.  137.  8  Picker- 
ing, 322.  15  lb.  511.  The  testimony  of  the  probate  judge  was  inadmissible, 
Matkewa  v.  Boland,  5  Rob.  200.     Briggs  v.  Stafford,  14  La.  381. 

Purvis  and  Garrett,  for  the  defendants,  relied  on  Wells  v.  Dili,  1  Mart.  N« 
S.  59.    4  La.  551.     United  States  v.  Paulding,  4  Cranch,  219. 
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Tatlor  0,N.  Ogderit  on  the  same  side,  cited  1  Serg.  &  Rawle,  464.     1  Weud,  47?. 

Jo'»£8         ^  Binney,  610.   2  Phill.  Ev.  757. 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  is  a  suit  by  the  plaiotiflTfl,  who  are  creditors  of  the  sac- 
cesaioo  of  Robert  Fristoe,  against  the  defendants,  Oiarles  Jones  and  John  W. 
Stone,  who  signed  the  bond  given  by  the  widow  of  Fristoe^  who  was  appointed 
administratrix  of  the  succession,  as  sureties  for  the  faithful  administration.  The 
trial  of  the  case  was  had  before  a  jury,  who,  under  a  charge  from  the  coartv 
rendered  a  verdict  for  the  defendants,  and  the  plaintiffs  have  appealed. 

The  defence  to  the  action  is  disclosed  in  a  bill  of  exceptions,  taken  by  the 
counsel  for  the  plaintiflfs  to  the  admission  of  the  evidence  offered  on  the  part  of 
the  defendants,  which  was  received  and  permitted  to  go  to  the  jury.  The  bill 
of  exceptions  is  as  follows : 

**Be  it  remembered  that  upon  the  trial  of  the  above  entitled  cause,  the  de- 
fendants offered  James  G,  Taliaferro,  formerly  parish  judge  of  said  pariah,  aa 
a  witness,  and  asked  him  the  following  questions,  viz :  *  Did,  or  not,  Janes,  im- 
mediately upon  signing  the  bond  on  the  table  of  Phelps,  turn  to  you  and  in- 
form you  that  he  had  done  so,  but  upon  the  express  condition  that  it  was  to  be 
signed  bj  Phelps,  Bowie,  Desha  tknd  others,  as  co-sureties,  which  was  objected 
to  by  counsel  for  plaintiffs  on  the  ground,  that  he  being  the  officer  who  authen- 
ticated the  bond,  administered  the  oath  to  the  administratrix,  and  granted  let- 
ters of  administration  thereon,  all  on  the  same  paper,  waa  not  admissible  as  a 
witness  to  invalidate  it,  to  add  to,  or  diminish  it,  or  vary  its  purport  or  effect;  and 
also  on  the  ground  that  oral  evidence  was  inadmissible  to  contradict  a  public 
record,  or  to  explain,  add  to,  diminish,  or  contradict  said  bond ;  all  of  ivhich 
objections  were  over-ruled  and  the  evidence  received  by  the  court.  The  de 
fendants  also  offered  Truman  Phelps  as  a  witness  to  prove  the  same  facts  asked 
of  Taliaferro,  which  was  objected  to  by  the  counsel  for  plaintiffs,  on  the  grouDd 
that  oral  evidence  was  inadmissible  to  add  to,  explain,  diminish,  or  contradict 
the  bond;  all  of  which  was  over-ruled  by  the  court,  and  the  evidence  received 
by  the  court.  To  all  of  which  opinions  of  the  court,  the  plaintiffs  by  their 
counsel  except,  and  pray  this  bill  be  signed  by  the  court,  which  is  accordingly- 
done.*'     Phelps  was  the  attorney  for  the  administratrix. 

The  defence  for  Jones,  h,  in  substance,  that  he  became  one  of  the  parties  to 
the  bond,  on  the  express  condition  that  other  persons  were  to  become  co-sure- 
ties with 'him.  Stone,  the  other  defendant  adopts  the  same  defence  for  himself. 

The  bond  appears  to  be  written  on  a  half  sheet  of  ruled  paper,  larger  than  the 
usual  size.  It  is  signed  by  Sarah  E,  Fristoe,  «/.  W.  Stone  and  Charles  Jones, 
The  names  of  the  sureties  are  not  inserted  in  the  body  of  the  bond.  A  blank 
line  appears  to  have  been  left  following  the  name  of  the  administratrix,  which 
is  inserted  in  its  place.  There  are  four  scrolls  marked  thus,  [Seal].  It  appears 
to  have  been  taken  and  acknowledged  before  the  judge  on  the  27  of  May,  1^39, 
the  day  of  its  date.  Tho  oath  of  the  administratrix  follows  immediately  after 
the  bond,  and  with  it  tlie  jurat  of  the  judge,  and  then  follows  the  fiat  of  the 
judge  in  these  words : 

**  State  of  Louisiana,  pnrish  of  Catahoula,  ss:  Be  it  known  that  I,  the  un- 
dersigned, juiIgH,  in  and  for  the  parish  of  Catahoula,  State  aforesaid,  do  by 
these  presents  constitute  and  appoint  JMrs,  Sarah  E.  Fristoe^  administratrix  of 
the  estate  and  succession  of  Ilohcrt  Fristoe,  deceased,  and  authorize  and  em- 
power her  to  discli?ir;;o  and  perform  all  the  duties  incumbent  on  her  in  that  ca- 
pacity accordiiif;  to  law.  Given  under  my  hand  and  seal  of  office,  this  27th  day 
of  Mav.  A.  I).  J-:;i'  Jami-^  (J.   TALiArEBRo,  Parish  Judge/' 
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The  original  is  before  is  us.     It  is  not  marked  filed ;  but  it  bears  the  impress        Taylou 
of  the  seal  of  the  court,  and  an  endorsement  in  the  hand  writing  of  the  judge —        Jones 
Letters  administration  and  Bond^  and  Oath  of  Administratrix.  It  is  not  preten- 
ded that  this  instrument  was  not  in  its  pi-oper  place,  in  the  archives  of  the  late 
parish  judge's  office.     Indeed  it  was  the  whole  basis  of  the  proceedings  of  the 
succession,  during  years  of  litigation. 

If  we  consider  those  proceedings  as  judicial — the  taking  of  the  bond,  the  ad- 
ministration of  the  oath,  and  the  decree  of  the  judge  appointing  her,  on  her 
application  administratrix,  and  recognizing  her  as  having  given  the  bond,  and 
determining  that  the  judge  had  received  and  approved  it,  and  therefore  had 
authorized  and  empowered  her  to  perform  all  acts  as  administratrix,  these  three 
acts  performed  by  the  judge,  by  virtue  of  his  office,  seem  to  answer  the  ques- 
tion submitted  for  our  decision  in  the  bill  of  exceptions. 

The  judge  who  takes  the  bond  for  the  faithful  administration  of  a  succession, 
is  called  upon  to  act  judicially.  He,  by  receiving  and  approving  the  bond,  de- 
termines on  the  sufficiency  of  the  amount,  and  the  qualifications  of  residence 
and  solvency  of  the  sureties.  On  his  fiat  the  obligation  entered  inte  becomes 
what  is  denominated  in  our  law,  a  judicial  suretyship.  C.  C.  3033.  The  au- 
thority for  the  administratrix  to  act  as  such,  based  upon  the  preceding  fulfill- 
inent  of  the  requisites  of  the  law,  is  a  judicial  act  in  every  sense  of  the  term. 

The  counsel  who  argued  the  case  for  the  defendants,  have  relied  upon  the 
cases  of  l^ells  v.  Dill,  1  Mart.  N.  S.  593,  and  The  United  States  v.  Paulding, 
et  al.    4  Cranch,  219,  &c. 

We  do  not  find  that  any  of  those  cases  relate  to  a  bond  of  this  description, 
which  has  been  taken  officially  by  a  judge  at  a  judicial  suretyship.  Such  may 
have  been  the  instrument  in  the  first  case,  that  of  Wells  v.  Dill ;  but  the  point 
raised  in  this  case  was  not  even  made,  and  the  report  of  the  case  is  too  meagre 
to  authorize  the  inference  drawn  by  counsel,  in  favor  of  the  opinion  of  the 
district  judge  in  admitting  the  testimony  offered. 

Considering  the  principle  elementary,  that  no  parol  evidence  can  be  received 
to  impeach  or  contradict  a  record  of  judicial  proceedings,  it  is  out  of  place  to 
cite  authority  in  support  of  it.  Where  would  be  the  use  of  records  if  they 
were  sttbject  to  be  changed  by  the  testimony  of  witnesses,  or  depen- 
dent on  the  treacherous  memory  of  man.  Deplorable  would  be  the  con- 
dition of  that  people,  among  whom  the  rights  and  property  of  citizens,  as  con- 
firmed by  the  decisions  of  their  tribunals,  could  be  overturned  by  the  veiy  in- 
dividual, who,  in  his  public  office  and  under  the  sanction  of  his  oath,  had  pro- 
nounced judgment  in  their  favor.  De  fide  et  officio  judicis  non  recipitur 
qnsstio,  sed  de  scientia,  sive  sit  error  juris  sive  facti.  Bacon,  Maxims, 
rule  17. 

We  think  the  bill  of  exceptions  well  taken,  and  that  a  grave  error  was  com. 
mitted  by  ttie  judge  in  allowing  the  testimony  of  the  witnesses  to  go  to  the 
jury. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  District  Court  be  annull- 
ed and  reversed,  and  it  is  ordered  that  the  plaintiffs,  Taylor,  Gardiner  S;  Co., 
recover  from  the  defendants,  in  solido,  the  sum  of  $427  55,  with  interest  from 
the  2d  August,  1845,  until  paid ;  and  that  Catharine  Howard,  widow  in  com- 
munity, and  tutrix  of  the  minor  Carlisle  Scotland  Huie,  recover  from  said  de- 
fendants, in  solido,  the  sum  of  $580  20,  with  interest  from  the  same  date ;  the 
defendants  paying  the  costs  in  both  couits. 


622  SUPREME  COURT  OF  LOUISIANA. 


Lay  v.  Boyce,  Sheriffl 

In  a  procQeding,  by  motion,  against  a  sheriff,  under  sec.  17  of  the  stat  of  7  April.  1836.  ts 
render  him  liable  in  the  amoaot  for  whidi  a^./a.  was  issued,  on  aoconnt  of  his  failure  to 
retam  the  writ  within  the  legal  delay,  evidence  is  inadmissible  to  show  that  the  defiwdant 
in  ezecntioB  owned  property,  while  the  writ  was  in  the  hands  of  the  sheriff,  which  tlie  latter 
neglected  to  seize.  Sach  evidence  is  inadmissible,  though  the  existence  of  the  propeity 
be  averred  in  the  motion ;  bat  it  woold  be  proper  in  an  action  Sot  damages. 

The  Stat  of  7  April,  1826,  s.  17,  does  not  impose  npon  a  sheriff,  the  payment  of  the  aznoont  for 
which  a^  fa.  was  issaed,  as  a  penalty  for  his  mere  failure  to  make  a  return  within  the 
legal  delay  -,  and  when  proceeded  against  ander  that  statute  he  may  show  any  circomstance 
which  would-  excuse  a  failure  to  execute  or  return  Che  writ.  Proof  that  he  notified  the 
plaintiff  of  his  inability  to  find  any  praperty,  and  of  the  defendant's  refusal  to  give  up  aoj 
when  demanded,  IS  a  sufficient  excuse,  the  plaintiff  being  thereby  as  folly  notified  of  the 
officer's  inability  to  execute  the  writ,  as  he  would  have  been  by  a  return  to  that  effect  made 
on  the  writ  within  the  legal  delay.  The  object  of  the  statute  is  not  to  punish  the  officer, 
but  to  afford  «  prompt  remedy  to  the  creditor  for  any  injury  he  may  sustain. 

Where  in  a  proceeding  against  a  sheriff  under  sec.  17  of  the  stat  of  7  April,  1826,  for  faHing 
to  return  a^./a.  within  the  legal  delay,  the  writ  and  the  return  thereon  are  offered  in  evi. 
dence  by  the  plaintiff,  and  there  is  no  averment  that  the  statements  in  the  return  are  inoor- 
xect,  they  will  be  considered  as  true. 

APPEAL  from  the  District  Court  of  Caldwell,  Barry,  J.  LatMon,  McGuire 
and  Ray,  for  the  plaintiff.  Garrett,  for  the  appelhiDt,  cited  Webb  ▼.  Kempt 
2  An.  R.  370.  Gasquet  y.  Robins,  lb.  410.  4  La.  301.  4  Kob.  40.  2  An.  R. 
656,  657.  C.  P.  172, 726,  727.     The  judgment  of  the  court  was  pronouDcedby 

Kino,  J.  This  proceeding  has  been  instituted  against  the  defendant  to  render 
him  liable,  as  sheriff,  under  the  act  of  1626  (B.  and  0.  Dig.  p.  435),  for  the 
amount  specified  in  an  execution  placed  in  his  hands,  on  the  ground  that  he 
made  no  effort  to  execute  it,  and  that  he  failed  to  return  the  writ  on  or  before 
the  return  day.  There  is  a  further  averment,  that  the  defendant  in  execution 
had  in  his  possession,  as  owner,  at  the  time  the  writ  was  in  the  sheriff *8  hands, 
property  sufficient  to  satisfy  it,  which  the  officer  failed  to  seize.  The  defendant 
admits  that  he  received  the  writ,  and  avers  that  he  used  due  diligence  to  exe- 
cute it ;  that  he  called  on  the  plaintiff  *8  attorney  to  point  out  property,  which 
the  latter  neglected  to  do;  and  that,  being  unable  to  find  property  of  the  defendant 
in  execution,  the  writ  was  returned.  The  district  judge  rendered  a  judgment 
in  favor  of  the  plainti/f  for  the  amount  of  the  writ,  and  the  defendant  has  ap- 
pealed. 

The  fieri  facias  bears  date  the  11th  July,  1845,  and  was  made  returnable  in 
seventy  days.  It  was  not  placed  in  the  sheriff's  hands  until  the  27th  of  August, 
fbllowiog.  The  sheriff,  in  his  return,  states  that,  **  on  the  3d  of  September,  of 
the  same  year,  he  demanded  payment  of  the  within  execution,  of  the  within 
named  WiUiam  W>  Mitchell,  Sfc.,  and  he  refused  to  pay  the  debt  or  surrender 
property.  I  know  of  no  property  of  said  MitcheU.  I  then  called  upon  plain- 
tiff's counsel.  A*  Bonner,  to  show  property,  which  he  failed  to  do.  This  exe- 
cution being  out  of  date,  I,  therefore,  return  the  execution  not  satisfied,  this  30th 
day  of  November,  1845.** 

The  writ  and  the  return  were  offered  in  evidence  by  the  plaintiff.  There  is 
no  averment  in  the  pleadings  that  the  statements  in  the  return  are  not  in  accord- 
ance with  the  facts,  and  they  must  be  considered  as  true  for  the  purposes  of  this 
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iovestigatioD.    The  plaintiff  was  not  a  resident  of  the  parish  to  which  the  writ  Lat 

was  directed,  and  it  is  shown  that  Bonner  had  the  control  of  its  execution.  Boyck. 

The  claim  of  the  plaintiffreduces  itself  to  an  attempt  to  hold  the  sheriff  liable, 
for  his  neglect  to  make  a  return  within  the  legal  delay.  It  is  true  that  it  is 
avered  in  the  motioo  that,  the  defendant  in  ei^ecntion  owned  property  while  the 
writ  was  in  the  hands  of  the  officer,  which  the  latter  neglected  to  seize.  But  the 
judge  refused  to  admit  testimony  on  this  point,  on  the  ground  that  the  plaintiff 
was  availing  himself  of  a  summary  proceeding,  given  by  the  act  of  1826,  in 
which  the  evidence  must  be  confined  to  the  particular  violation  of  the  statute 
complained  of.  We  think  that  the  judge  did  not  err.  The  evidence  sought  to 
be  introduced  would  have  been  applicable  to  an  action  for  damages,  but  not  in 
a  proceeding  like  the  present,  in  which  the  inquiry  is,  whether  the  officer  has 
incurred  the  penalties  of  the  act,  by  violating  one  of  the  duties  which  it  imposes, 
and  for  which  the  remedy  by  motioa  is  provided. 

We  have,  heretofore,  held  that,  the  act  of  1826,  does  not  impose  upea  the 
sheriff  the  payment  of  the  amount  specified  in  a  writ  of  fieri  facias^  as  a  penalty 
ior  his  mere  feilure  to  make  a  return  within  the  legal  delay  ^  that,  when  he  is 
sought  to  be  rendered  liable  under  that  act,  he  may  show  any  circumstance 
which  would  excuse  him  from  a  failure  to  return  or  execute  the  writ.  Gasquet 
▼.  Eobins,  2  An.  R.  409.     Wehb^  administrator  v.  Kemp,  Ibid.  370. 

The  sheriff,  in  the  present  instance,  appears  to  have  acted  promptly  and  with 
diligence,  when  the  writ  first  went  into  his  hands,  by  calling  on  the  debtor  to 
satisfy  the  demand  or  surrender  property  for  seizure,  and  by  notifying  the  plain- 
tiff of  his  failure  of  success,  and  requiring  him  to  point  out  property.  The 
plaintiff  was  as  fully  notified  by  this  call  of  the  officer's  inability  to  execute  the 
writ,  and  that  it  would  not  be  executed  unless  property  was  indicated  by  the 
plaintiff  himself,  ss  though  the  return  of  the  fact  had  been  made  within  the 
delay  specified  in  the  writ«  With  this  knowledge,  can  he,  with  reason,  now 
complain  that  the  information  was  not  conveyed  to  him  by  a  return.  The  statute 
presupposes  that  the  acts  or  omissions  for  which  the  officer  is  held  liable,  have 
been  prejudicial  to  the  plaintiff  in  execution.  It  is  not  to  be  presumed  that,  the 
latter  was  prejudiced  by  the  failure  of  the  sheriff  to  advise  him  in  the  particular 
form  of  a  return,  of  a  fact  which  that  officer  had  previously  communicated  in 
another  form,  in  which  he  is  equally  required  by  law  to  convey  it.  The  policy 
of  the  law  being,  not  to  punish  the  officer,  but  to  afford  a  prompt  remedy-  to  the 
creditor  for  an  injury  which  he  is  supposed  to  have  sustained,  the  facts  of  this 
case,  do  not,  in  our  opinion,  authorize  an  affirmance  of  the  judgment  appealed 
from. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment 
rendered  in  favor  of  the  defendant ;  the  plaintiff  paying  the  costs  of  both  courts* 


Copley  v.  Snow. 

Where  a  plaintiff,  after  obtidniiig  jadgment,  caaies  a  ^  /a.  to  be  iuvLed,  and  propoands 
interrogatories  to  a  third  penon  under  the  atat  of  39  March,  1839,  and  obtains  a  jadgment 
■gainst  hioi,  in  case  of  an  appeal  by  the  defendant  from  the  Judgment  against  the  person 
interrogated,  he  most  bb  made  a  party  to  the  appeal,  or  it  will  be  dismissed.  Being  in- 
terested in  the  judgment,  it  can  neither  be  affirmed  nor  reversed  without  giving  him  an 
opportunity  of  being  heard. 
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Copley         J^  PPE  AL  from  the  District  Court  of  Caldwell,  Barry,  J.     Copley,  plaintiff. 

Snow. 


pro  se.     Purvis,  on  the  same  side*     Garrett,  for  the  appellant.     The 
judgment  of  the  court  was  pronounced  by 

King,  J.  The  plaintiff  has  moved  to  dismiss  this  appeal,  on  the  ground, 
among  others,  that  the  appellant  has  failed  to  bring  before  this  court  all  the  par- 
ties interested  in  the  judgment  of  the  court  of  the  first  instance.  The  motion 
must  prevail. 

The  plaintiff  caused  an  execution  to  issue  on  a  judgment  obtained  by  him 
against  the  defendant,  and,  while  the  writ  was  in  the  hands  of  the  sheriflT, 
made  Trotter  a  garnishee,  under  the  provisions  of  the  act  of  1839.  A  judg- 
ment was  rendered  against  Trotter,  from  which  the  defendant  Snow  has  ap- 
pealed. The  garnishee  has  neither  appeared  nor  been  made  a  party  to  the  ap- 
peal. He  is  interested  inthejudgmentoftheinferiorcourt,  which  this  court  can 
neither  affirm  nor  reverse,  without  giving  him  an  opportunity  of  being  heard. 
5  Rob.  224.     12  Rob.  180,  203.  Appeal  disfiiissed. 


Succession  of  Day. 

3    024} 
51    5M|  The  only  charge  to  which  a  snccessioD  can  be  subjected  for  its  complete  administration  is  two 

and  a  half  per  cent  on  the  amount  of  the  inventory,  after  dedacting^  thereftom  bad  debts. 
C.C.  1062, 1187,  118S,  1676. 
A  corator  of  a  snccession,  who  relinquishes  his  trust  without  having  completed  tibe  adminis- 
tration, but  after  selling  all  the  property  of  the  snccession,  can  claim  commissions  ody  on 
the  amoont  he  has  received,  and  on  debts  which  he  has  made  diligent,  though  unavailing^, 
effinrts  to  collect,  hut  which  be  has  placed  on  a  condition  no  longer  to  require  the  agency  of 
his  successor,  by  ascertaining  them  to  be  desperate,  or  otherwise. 

APPEAL  from  the  District  Court  of  Ouachita,  Selby,  J.    Morrison  and 
Purvis,  for  the  curator,  appellant.    R,  W.  Richardson^  for  the  opponeDt. 
The  judgment  of  the  court  was  pronounced  by 

King,  J.     Oliver  presented  an  account  of  his  administration  as  curator  of  the 
succession  of  Day,  in  which  he  states  that  the  inventory  of  the  property  of  the 
deceased  amounted  to  $28,054  34,  and  that  the  proceeds  of  this  property  when 
sold  were  $13,710  87,  of  which  he  returns  $11,784  78,  as  uncollected,  leaving 
$1,924  38,  as  the  amount  collected.    He  credits  himself  in  his  account  with 
$701  35,  being  commissions  at  two  and  a  half  per  cent  on  the  whole  amount  of 
the  inventory,  and  with  the  sumslof  $250  and  ^666  12,  paid  to  an  attorney  as  feee 
for  professional  services.     Millaudon,  a  creditor  of  the  succession,  opposed 
these  items,  and  his  opposition  to  the  first  was  sustained  by  the  judge,  who  re- 
duced the  commissions,  computing  them  only  on  the  amount  received  by  the  cu- 
rator, but  overruled  the  opposition  to  the  attorney's  fees ;  and  the  curator  has 
appealed.    Millaudon  asks  that  the  judgment,  be  amended  by  rejecting  the 
credits  for  attorney's  fees,  and  that,  in  other  respects,  it  be  affirmed.  Oliver  faaa 
withdrawn  from  the  curatorship  of  the  succession.    He  contends,  however, 
that  having  sold  all  the  property  confided  to  his  administration,  and  used  due 
diligence  to  collect  the  proceeds,  he  is  entitled  to  receive  commissions  on  the 
whole  amount  of  the  inventoiy,  under  article  1062  of  the  Code. 

It  appenr?  to  bo  admitted  that,  all  the  property  inventoried  at  $2^,054   ?yi. 
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produced  wben  lold  less  than  half  rhat  sum.  Under  what  proceedings  the  ssles  Svcetsmoti 
were  made  at  this  reduced  price,  when  compared  with  its  appraised  value,  we  p^^^ 
are  not  informed  by  the  record.  No  irregularity,  however,  has  been  curoplain- 
ed  of  in  tliis  respect,  and  we  must  assume  that  the  sales  were  legally  effected. 
The  curator  was  compelled  to  institute  suits  for  the  recovery  of  the  purchase 
price  of  nearly  all  the  property  sold ;  and  those  sums,  which  have  not  been  col- 
lected, have  either  been  reduced  to  judgments,  or  are  still  in  litigation.  Arti- 
cle 1062  of  the  Code  gives  to  the  administrator,  upon  the  settlement  of  his  ac- 
count, two  and  a  half  per  cent  commissions  upon  the  amount  of  the  inventory, 
bad  debts  being  first  deducted.  Articles  1187  and  1188  allowed  the  curator  of  a 
▼acant  succession,  who  has  only  partially  administered,  and  whose  term  of  office 
is  to  be  extended,  or  who  ie  tt>  be  replaced  by  another,  commissiont  only  on  the 
amount  be  has  received.     See  also  article  1675. 

The  decisions  upon  these  articles  are,  in  some  respects,  perhaps  not  entirely 
free  from  conflict,  unless  it  be  considered  that  the  legislature  intended  to  estab- 
lish a  distinction  between  the  compensation  due  to  administrators,  curators,  and 
executors. 

In  the  case  of  Smith  r«  Cheney ^  1  Rob.  98,  it  was  held  that,  an  administrator 
who  had  sold  the  property,  collected  a  sufficient  amonnt  to  pay  the  debts,  and 
had  taken  notes,  bearing  interest,  for  the  residue  of  the  proceeds,  which  he  re- 
turned to  the  succession,  was  entitled  to  full  commissions. 

In  the  case  of  the  SueeeiMwn  of  Milne,  I  Rob.  401,  decided  a  few  months 
later,  the  court  said  :  **  This  commission  is  the  compensation  which  the  execu* 
tor  n  entitled  to  for  administering  the  whole  estate  ;  he  cannot,  therefore,  begin 
his  administratioo,  by  pocketing  it ;  for  if  he  be  prevented  by  death,  or  other- 
wise, from  completing  his  administration,  it  would  be  absurd  to  say  that  he  is 
entitled  to  the  same  compensation  as  if  he  had  completed  the  work.  Nur  can 
It  be  pretended  that,  on  every  mutation  of  the  executorship,  the  preceding  and 
succeding  incumbents  are  each  entitled  to  a  commission  on  the  whole  estate. 
The  compensation  due  to  each  incumbent  ia  to  be  reckoned  on  the  portion  of 
the  estate  which  he  administers.'* 

In  the  case  of  Blakerfe  Stuxunon,  12  Rob.  156,  159,  it  was  held  that,  an  ad- 
ministrator, on  showing  diligent  efforts  to  collect  debts  not  falling  within  the  de- 
nomination of  bad  debts,  is  entitled  to  commissions  on  those  sums,  although  his 
efforts  may  have  been  ineffectual,  and  the  same  doctrine  was  recognized  in  the 
case  of  the  Sueeessum  of  JohneUm,  1  An.  76.  But  there  is  no  intimation  of  an 
opinion  in  any  of  those  cases,  that  more  than  one  commission  is  to  be  allowed, 
or  that  any  commission  is  to.be  alk>wed  on  uncollected  debts,  nnless  those  debts 
be  shown  to  be  in  a  condition  which  requires  no  further  administration ;  but,  on 
the  contrary,  in  the  case  of  Milne's  JSucceesiant  to  which  we  have  referred,  the 
propoeition  is  distinctly  negatived. 

The  Code  contemplates,  that  the  only  commission  to  which  a  succession  shall 
be  subjected  for  its  complete  administration,  is  two  and  a  half  per  cent  on  the 
amount  of  the  inventory,  after  deducting  bad  debts.  Arts.  1062,  1187,  1188, 
1676.  We  think  that  it  results  from  the  spirit  of  the  decisions  to  which  we 
have  referred,  and  of  our  legisbition  upon  this  subject,  that  the  curator  who  re- 
linquishes his  trust,  without  having  fully  administered,  can  only  claim  commis- 
sions on  the  amount  which  he  has  received,  and  upon  those  sums  which  he  has 
made  diligent,  although  unavailing,  efforts  to  collect,  but  which  he  has  placed  in 
a  condition  no  longer  to  require  the  agency  of  his  successor,  by  ascertaining 
them  to  be  des|)erate  or  otherwise.  See  Projet  of  amendments  to  the  Civil  Code, 

79 
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Bvcctsiioii  p.  15/.  None  of  the  demaodi  retnnied  by  the  curator  in  the  preient  instBiica 
Pay.  hafing  been  ibown  to  be  in  this  condition,  we  think  that  the  district  judge  did 
Bol  err,  in  restricting  the  commissions  to  the  amount  actually  received. 

The  items  numbered  i,  2  and  3,  in  the  account  of  George  W*  Copley^  mark- 
ed K,  aesoanting  collectively  to  S421  25,  for  professional  services  as  an  attor- 
ny,  are  not  proved.  The  only  testimony  in  relation  to  them  is  that  of  a  witDeaa, 
wha  says  that,  **  \(  the  services  were  rendered  the  charges  for  the  same  are 
reasonable."  This  evidence  is  clearly  not  sufficient  to  authorize  the  credit. 
The  remaiDiDg  iteme  of  the  same  account,  viz :  4,  5,  and  6,  amounting  collec- 
tively to  9242  87,  are  estabJished  by  the  evidence.  The  fee  of  $250  paid  by 
the  curator  to  Copley^  for  his  professional  services  in  conducting  the  mortuary 
proceedings,  is  also  shown  by  the  evidence  to  be  reasonable,  and  was  properly 
allowed  as  a  credit.  The  fact  that  Copley  was,  as  surety  of  Alexander^  a  debtor 
of  the  succession  at  the  time  that  the  curator  paid  his  fees,  is  not  shown  in  the 
record.  The  qaestion  of  compensation  presented  by  the  counsel  of  the  oppos- 
ing creditor  does  not  therefore  arise. 

It  is,  therefore,  ordered  that,  the  judgment  of  the  Distinct  Court  be  amen- 
ded, by  rejecting  the  items  numbered  1,  2,  and  3,  in  the  account  of  George  W. 
Copley,  marked  K,  amounting  collectively  to  $4^1  25 ;  that  said  Olwer  be  dis- 
charged on  paying  the  sum  of  9465  90,  the  balance  appearing  to  be  due  by  him 
in  his  said  capacity  of  curator;  and,- in  other  respecta,  that  said  judgment  be 
affirmed ;  the  appellant  paying  the  costs  of  this  appeal. 


Farrell  i;.   Austin,  Administratrix. 

Wbere  tke  plaintifTi  right  in  an  action  on  a  draft  ii  porebased,  pending  the  Htigatkm,  \j  a 
third  penon,  the  defendant  may  claim  to  be  released  on  paying  the  price  of  the  trantfer. 
with  interest  from  its  date.    C.  C.  2629,  8623. 

Where  a  plaintiff's  right  in  an  action  is  purchased  pendente  lite,  and  the  porchaser  interreMS 
and  is  substitated  to  the  original  plaintiff,  and  defeodaut  is  informed,  for  the  first  lime,  by 
the  introduction  of  the  act  of  transfer  in  evidence  on  the  trial,  of  the  considermtian  for 
which  the  transfer  was  made,  it  will  not  be  too  late  to  61e  an  amended  answer  praying  lo 
be  released,  on  paying  the  price  of  the  transfer,  with  interest  from  its  date. 

APPEAL  from  the  District  Court  of  Ouachita,  Copley,  J,  R.  W,  Biekaxd- 
son,  for  the  appellant.  Garrett,  for  the  defendant.  The  amended  answer 
was  not  too  late.  Troplong,  Vente,  nos.  968,  999.  The  judgment  of  the  court 
was  pronounced  by 

Kino,  J.,  This  action  was  instituted  against  the  administratrix  of  Hewitt, 
to  recover  (900,  being  the  amount  of  a  draf^  of  which  Hewitt  was  the  drawer. 
The  answer  of  the  administratrix  denies  generally  the  allegations  of  the  peti- 
tion, admits  the  genuineness  of  the  signatures  to  the  draft,  but  denies  that 
the  succession  of  the  deceased  is  in  any  manner  liable  for  the  sum  claimed. 
During  the  pendency  of  the  action  the  plaintiff,  ^arr«//,  transferred  the  demand 
to  Frances  E*  Setccdl,  who  intervened  in  the  suit,  and  prayed  to  be  substituted 
as  party  plaintiff  in  the  cause,  and  for  a  judgment  in  her  favor  in  accordance 
with  the  prayer  of  the  original  petition.  Appended  to  this  petition  is  the  fol* 
owing  agreement,  signed  by  the  counsel  of  both  parties : 
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'*  In  thia  cftoso  it  it  agreed,  that  the  ameDded  petition  may  be  filed  by  con- 
tent, aabatituting  Frances  E.  Sewall,  widow  of  SewaU^  deceased,  late  of  the 
firm  of  Sewall  4*  Robinson^  and  she  shall  be  admitted  as  plaintiff  in  the  suit, 
and  judgment  rendered  contradictorily  in  same  manner  as  with  the  originai 
plaintim*' 

On  the  trial,  the  intervenor  introduced  in  evidence  the  act  of  transfer  to  her 
of  the  draft  in  suit,  from  which  it  appeared  that  the  price  paid  for  the  demand 
was  $250.  The  defendant  thereupon  presented  an  amended  answer,  in  which 
she  averred  that  the  right  transferred  was  litigious,  and  prayed  to  be  permitted 
to  release  herself  from  the  debt,  on  paying  to  the  intervener  the  price  of  the 
transfer,  with  interest  from  its  date.  The  intervener  objected  to  the  filing  of 
this  amended  answer,  on  the  gronnd  that  it  came  too  late;  and  that,  by  the 
terms  of  the  agreement  in  relation  to  the  petition  of  intervention,  the  plea  was 
waived  and  inadmissible.  These  objections  were  overruled,  and  a  bill  of  ezcep-> 
tions  taken  to  the  opinion  of  the  judge.  A  judgment  was  rendered  in  favor 
of  the  intervener  for  $250,  with  five  per  cent  interest  from  the  date  of  the 
transfer  ;  from  which  she  has  appealed. 

At  the  date  of  the  transfer  a  suit  and  contestation  existed,  involving  the  plain- 
tiff's right  to  recover  the  amount  of  the  draft.  The  right  conveyed  was  coo- 
■equently  litigious,  and  the  defendant  could  legally  claim  a  release  of  the  suc- 
cession which  she  represented,  on  paying  the  price  of  the  transfer  and  interest 
from  date.  C.  C.  arts.  2622,  2623.  The  defendant's  counsel  made  do  waiver 
of  her  privilege  to  exercise  this  right,  nor  could  she  have  made  such  a  relin- 
quishment without  express  authority  to  that  effect.  It  is  evident  both  from  the 
nature  and  terms  of  the  agreement  that,  no  such  abandonment  of  the  defend- 
ant's right  entered  into  the  contemplation  of  the  parties.  The  agreement  is 
silent  as  to  the  transfer ;  the  petition  of  intervention  to  which  it  is  appended, 
flets  forth  no  price  paid  for  the  demand ;  and  no  fact  is  disclosed  showing  that 
the  defendant  was,  at  that  time,  aware  that  a  full  consideration  had  not  been 
paid  for  the  draft.  The  object  of  counsel  appears  to  have  been  to  accellerata 
the  progress  of  the  cause,  and  with  that  view  to  waive  delays  which  might 
otherwise  have  been  insisted  upoo. 

The  objection  that  the  plea  came  too  late,  is  eqnally  untenable.  The  causa 
was  tried  on  the  same  day  on  which  the  intervention  was  filed  and  the  agree- 
ment of  counsel  in  relation  to  it  entered  into,  and  it  was  not  until  the  act  of 
transfer  was  introduced  in  evidence  that  the  defendant  appears  to  have  been 
aware  of  the  price  paid  for  the  demand,  anj  that  the  interests  of  the  succession, 
which  she  administered  required  her  to  exercise  the  right. 

Judgment  affmud. 


F4BaiLL 

V. 
AUfTiS. 


Pickett  et  al.  v.  Bates  et  aL 


Where  evidenee  hai  been  received  withoat  otgection,  it  wiU  be  too  Ute,  at  s  f  ubieqaeot 

•tsge  of  the  trial,  to  object  to  it  aa  inadiniuible. 
The  bond  of  an  sdminisferator  received  by  a  probate  judge  of  taother  State,  forms  a  part  of 

the  judicial  proceedings  relating  to  the  administration  of  the  estate,  aud  is  admisaiUe  in 

evidence  as  part  of  a  transcript  of  snch  proceedings. 
Tboagh  a  transcript  of  judicial  proceedings  in  another  State  shows  that  a  f.  fa.  was  issued 

against  a  party,  the  existence  of  a  judgment  will  not  be  inferred. 
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PicKiTT       An  ftttorney  at  law  \u  a«rtborbBed  to  receive  partial  paymenti  on  acooont  of  any  claim  pot  ia 
ff-  bit  handa  for  collection. 

B&TII*  Where  an  attorney  to  whom  a  claim  haa  been  intnuted  for  collection,  releaaea,  witboat  aatiio> 
rity,  a  part  of  tbe  debt,  in  consideration  of  tbe  payment  of  the  reiidne,  the  debtor  cannot,  on 
therefiualof  the  creditor!  to  sanction  the  compromifCt  reclaim  the  amonnt  so  paid  either 
from  the  attorney  or  the  creditor.  The  act  of  an  agent,  thoogh  onaatborixed,  ii  not  always 
wholly  void  ;  It  may  be  good  so  far  as  aatfaorized,  and  void  for  the  rest. 

Where  a  surety  compromiset  with  tbe  creditors,  and  settles  the  debt  on  payment  of  a  part, 
he  cannot  recover  from  his  principal  the  whole  amonnt  of  the  debt.  A  surety  is  not  pennit- 
ted  to  specaUte  cm  bis  principal  The  gain  on  a  oompromisa  made  by  him  ennxei  to  tba 
benefit  of  tbe  principal. 

Where  a  sarety  has  extinguished  the  claim  of  the  creditor  by  a  compromise,  he  mnat  entabfiih 
the  terms  of  the  arrangement  to  entitle  him  to  recover  against  tbe  priocipaL 

Atretiea  are  entitled  to  relief  for  partial  pa3rment8  made  by  them.  The  oUigatioo  of  tbt 
principal  towards  a  sore^  is  not  indivisible. 

▲  Judgment  against  a  debtor  in  another  .State,  is  prima  facie  evidence  of  tbe  debt  agniart  a 
third  peraon  to  whom  the  debtor  is  alleged  to  have  made  a  fraudulent  and  aim&lated  sale, 
in  an  action  against  the  latter,  in  this  State,  to  annul  tbe  sale  for  fraud  and  simulatioQ.  It 
devolves  on  the  purchaser  to  rebut  the  evidence. 

The  prescription  established  by  art.  1989  of  the  Civil  Code  does  not  apply  to  simulated  aalea. 

APPEAL,  by  tbe  defendnnt  Hightower,  from  a  judgment  of  the  District 
Court  of  Morehouse,  Copley,  J.  Richardson  and  Sharp^  for  the  plaintifr. 
Duhose,  McOuire  and  /?ay,  for  the  appellant.  The  judgment  of  the  court  was 
pronounced  by 

Slidelii,  J.  The  plaintiffs  claim  from  Henry  Bates  the  sum  of  $1201  75, 
110  an  amount  which  they  have  been  obliged  to  pay  as  his  sureties  on  the  bond 
giren  by  him  as  adminirtrator  of  tbe  estate  of  Philemon  Hightower.  They 
also  made  the  defendant's  wife,  Charlotte  Hightower,  and  fViUiam  S,  Hightawer^ 
parties  defendants ;  and  prayed  that  a  donation  made  by  Bates  to  his  minor 
child,  and  a  sale  made  by  him  to  W,  S.  Hightower,  might  be  annulled  as  frandn- 
lent  and  simulated* 

In  the  course  of  the  trial  the  plaintiff  offered  in  etidence  a  transcript  of  the 
record  of  the  probate  proceedings  in  Alabama,  which  exhibited,  among  other 
matters,  the  appointment  of  Bates,  his  official  bond,  a  contestation  between  him 
and  the  heirs,  and  a  judgment  against  him  and  in  their  favor,  for  a  balance  of 
account  due  by  him-  To  the  introduction  of  this  evidence,  which  had  been 
filed  with,  and  referred  to  in,  the  petition,  the  defendants  made  no  objection  at 
the  time ;  but,  a  subsequent  stage  of  the  trial,  the  defendants  raised  the  objec- 
tion **  that  the  bond  was  no  part  of  the  judicial  proceedings,"  and  a  copy  of  it 
should  have  been  authenticated  in  a  different  form-  The  court  refused  to  act 
upon  the  objection,  as  coming  too  late.  We  think  the  court  did  not  err.  In 
addition  to  the  view  taken  by  the  cou  rt,  it  seems  to  us  that  it  was  properly 
treated  as  part  of  the  judicial  record.  The  transcript,  prepared  by  the  clerk, 
the  keeper  of  the  records  of  the  county  court,  shows  that  the  bond  was  the 
aobject  of  judicial  action.  There  was  an  order  of  court  that  it  be  received  and 
recorded.  Under  our  own  practice  a  bond  filed  with  the  papers  and  proceedings, 
of  a  succession,  and  accepted  by  the  judge,  would  be  deemed  a  part  of  tbe 
record.  We  have  no  evidence  nor  argument  presented  tojiistily  us  in  supposing 
that  it  would  be  otherwise  considered  in  Alabama.  See  Taylor  v.  Janes,  ante. 
p.  619*  Sanders  v.  Dosson,  ante  588.  Moore  v.  Louallier,  2  La.  571*  An  objec* 
tion  has  been  raised  in  argument,  which  has  not  been  noticed  in  the  bill  of  ex- 
ceptions, and,  perhaps,  requires  no  answer,  with  regard  to  the  authority  of  tbe 
clerk  of  tbe  County  Court  to  certify  the  proceedings  of  **a  Special  Orphan's 
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Court,**  as  it  is  termed  in  the  record.  Bot  the  record  contains  inherent  eridence 
that  the  County  Court  judge  was  ex-o^o  judge  of  Probates. 

The  transcript  establishes  a  personal  judgment  against  Henry  Baiet^  in  favor 
of  the  heirs  of  HigkUnoer,  and  ia  conclusiTe  against  him. 

It  is  said  that  the  record  cannot  be  deemed  evidence  that,  a  judgment  was 
rendered  against  the  sureties ;  that  it  shows  that  n  fieri  faeiai  was  issued  against 
Joseph  Bates  and  Ff  m.  R,  PickeU,  the  plaintifls  in  this  case,  as  sureties  on  the 
bond,  but  the  court  cannot  presume  a  judgment  because  there  was  an  execution. 
No  doubt  there  is  some  statutory  authority  in  Alabama,  warranting  execution, 
without  further  decree  against  the  sureties,  upon  default  of  the  principal  in  such 
bonds,  established  by  a  return  of  nic^  hami.  But,  as  we  have  no  evidence  of  the 
law  there,  and  no  similar  praetiee  here,  we  will  give  the  defendant  the  benefit  of 
his  objection.  But  aside  from  the  transcript,  which  conclusively  establishes  tiia 
default  of  the  principal,  the  piaintiflrs  have  satisfactorily  shown,  by  parol  evi- 
dence, a  payment  by  the  sureties.  The  attorney  of  record  in  the  litigation, 
which  occurred,  as  shown  by  the  transcript,  between  five  of  the  heirs  of  High* 
tower  and  the  administrator,  proves  that,  after  the  return  of  the  fi»  fa.  against 
the  administrator,  he,  as  attorney  of  the  heirs,  demanded  payment  of  Pieketi 
and  Joseph  Bates^  and  received  it  from  them.  His  professional  relation  to  them 
appears  from  the  record ;  as  their  attorney,  he  obtained  the  judgment ;  and,  in 
that  capacity,  ho  had  a  right  to  receive  money  in  payment  of  the  judgment. 
See  Mourain  v.  Beauvaii^  10  La.  Langdon  v.  Polhe^  13  Mart.  s.  320.  Lewis 
▼.  Chiniage,  1  Pick.  347.  He  could  recover  a  payment  on  account,  and  was  not 
obliged  by  his  duty  to  refuse  a  partial  payment. 

But  it  is  said  that  the  payment  was  not  binding  upon  the  creditors  whom  the 
attorney  represented,  aod  that  evidence  should  be  adduced  of  their  ratification, 
because  the  amount  received  for  the  three  heirs  James^  William^  and  Miliy 
Hightowert  $450,  was  less  than  their  share  of  the  judyment,  and  was  receipted 
for  by  their  attorney  as  In  full  satisfaction  of  their  share,  wliich  amounted  to 
$600  87,  besides  costs.  By  reason  of  this  compromise,  which  the  attorney  had 
no  right  to  malce,  it  is  argued  that  the  judgment  was  void.  It  may  be  conceded 
that  the  compromise  would  not  be  binding,  but  the  legal  consequence  is  not  as 
claimed  by  the  defendants.  When  an  agent  does  more  than  he  is  authorised  to 
do,  the  act  is  not  always  wholly  void.  In  some  eases  it  maybe  good  for  that  | 
which  is  authorized,  and  void  for  the  rest.  Here  the  boundaries  between  the  I 
excess  and  the  rightful  execution  of  the  authority  are  eleariy  distinguishable,  and  J 
the  subject  matter  is  divisible.  It  was  the  duty  of  the  debtor  to  pay  the  debt ; 
and  having  paid  a  part  of  what  he  owed,  upon  a  supposed  release  for  the  residue, 
which  was  unauthorised,  he  could  not  reclaim  the  money  either  from  the  attor- 
ney or  the  principal. 

The  next  enquiry  is  whether,  supposing  the  claim  of  the  three  heirs  to  be 
ext^gished  in  full  for  the  sum  of  $600  87,  the  sureties  can  now  claim  that 
amount  from  the  defaulting  administrator.  They  contend  that  they  are  subro- 
gated to  tlie  rights  of  the  three  heirs  for  the  total  amount  of  their  claim,  and 
stand  in  their  place  against  Henry  Bales,  the  principal  debtor.  Their  claim,  to 
that  extent,  is  unfounded.  The  surety  is  not  permitted  to  speculate  upon  his 
principal.  The  contract  is  not  one  of  profit,  but  indemnity.  His  remedy  is  for 
what  he  has  paid.  The  gain  of  a  compromise  enures  to  the  benefit  of  his  prin- 
cipal. 

The  judgment  bore  interest  by  the  laws  of  Alabama,  where  the  bond  was 
executed,  at  eight  per  cent ;  and  the  sureties  are  entitled  to  recover  at  that  rate, 
'  ibrm  the  day  of  payment. 


PiCKSTT 
V. 

Bates. 


ttiii 


SUPREME  COUftT  OF  LOUI3UNA, 


Pickett 

V. 
B4TSS. 


The  sut-oties  also  claim  the  amouBt  of  thA  abarea  of  two  other  hain^  James 
and  Mary  Highiotoer.  It  would  aeeni  that,  by  aome  arraDgement,  the  suretiea 
have  extinguished  the  claim  of  those  heirs.  The  testimony  by  which  it  waa  at^ 
tempted  to  prove  the  arrangement,  was  objected  to ;  but  we  do  not  think  it  necea 
aary  to  decide  upon  ita  aimiasibility.  The  terma  of  the  aettlement  are  not 
proved ;  and,  from  the  ciricumstauces,  the  inference  is  strong  that  the  soreCiea 
made  a  compromise ;  but  for  how  much  does  not  appear.  To  entitle  themaeWea 
to  relief,  they  should  not  present  a  doubtful  ease.  That  portion  of  their  claim 
must  at  present  be  rejected.  Sureties  have  a  right  to  relief  for  partial  pay* 
Dients.  The  obligation  of  the  principal  to  the  surety  is  not  indivisible.  Sao 
Neumtan  v.  Goza,  2  An.  645. 

Noattempt  has  been  made  in  argument  to  iropuga  the  correctness  of  the  ver- 
.  diet  and  judgment,  annulling  ihe  donation  by  BaU$  to  his  minor  child. 

No  objection  was  made  by  Hightower  to  the  iotrod action  ia  evidence  of  the 
transcript  of  the  record  of  the  County  Court  in  Alabanoa,  except,  those  already 
noticed  ;  but,  when  the  cause  was  submitted  to  the  jury,  he  asked  the  court  to 
clwrge  the  jury  that  ihe  judgment  against  Henry  Sates  wm  no  evidence  against 
Hightower^  and  that  it  was  incumbent  on  the  plaiotiflf  to  make  out  a  dear  caaa 
of  indebtedness  against  Henry  Bates  by  other  legal  evideuce  besides  the  record, 
in  order  to  recover  against  Hightower,  The  court  refused  this  iostructton, 
charging  the  jury  that  the  judgment  WRBjmmd  facie  evidence  as  against  High- 
toicer,  and  it  devolved  upon  Hightower  to  rebut  that  primd  facie  ahowiog.  In 
this  charge  there  was  no  error  to  the  prejudice  of  HighUncer. 

The  indebtedness  of  Bates,  to  the  extent  stated,  is  amply  shown  by  the  doeu* 
ments  and  parol  evidence.  The  issue  of  simulation  was  distinctly  made  by  tlie 
pleadings.  The  verdict  of  the  juiy  is  in  favor  of  the  plaintiffs ;  and,  under  the 
evidence  and  the  opinion  of  the  judge  refusing  a  new  trial,  we  do  not  think  it 
should  be  disturbed.  The  prescription  established  by  article  1989  does  not  apply 
to  simulated  sales.     See  the  case  of  Cammack  v  Watson^  1  An.  132* 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  so  far  only 
chnnged,  as  to  reduce  the  amountto  be  recovered  by  the  plaintiffs  from  the  anm 
of  $750  to  the  sum  of  $450,  (being  the  amount  paid  by  the  plaintifla  to  James, 
IVilliam  and  Milly  Hightower,)  with  interest  thereon  at  the  rate  of  eight  per 
ren  per  annum  from  25  March,  1846,  until  paid ;  that  the  claim  of  the  plaintiffs,  if 
any  they  have,  by  reason  of  any  monies  paid  to  Jane  E*  Hightower  Chraham^ 
and  Mary  Hightower  Langly,  by  the  said  plaintiffs,  as  sureties  of  Henry  Bates, 
admioistrntor  of  Philemon  Hightower,  be  dismissed,  without  prejudice;  tliat, 
BO  changed,  the  judgment  of  the  court  be  affirmed ;  the  piaiotiffa  paying  the 
«M»Xa  of  this  nppenl. 


N    •*  V      •   »• 
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The  Citizens  Bank  v.  Bry  et  al. 

The  statement  of  a  notary  of  the  city  of  New  Orleans,  mode  on  a  protest  and  cenificste  of 
notice,  that  a  note  was  presented  and  payment  demanded,  and  notice  to  the  endonen 
mailed,  by  V.  D..  "  his  lawfal  and  daly  sworn  deputy/'  is  saiBcient  evidoace  of  tbe  ap- 
pointment and  oath  of  the  depoty,  though  the  appointment  and  qaalification  of  the  depoty 
he  expressly  denied.  No  proof  a/i«iuie  is  required.  Stat.  14  Maich,  1844.  The  atatof 
1844  authorizes  a  notary  in  New  Orleans  to  act  by  depaty,  and  to  certify  to  what  is  4m« 
by  sach  deputy. 


MONROE,  OCTOBER,  1848.  631 

Th«  acts  of  anofiBcer  dc  faetOt  m  aetaal  exercise  of  tbe  ordinary  fonctiona  of  hif  oiBce.      CiTiziciii' 
are  valid  aa  to  third  persona  who  may  be  interested  in  sach  acts.  Bank. 

Tbe  Stat  of  14  Mareb,  1844,  aatborixes  notariea  in  the  city  of  New  Orleans  to  employ  depu-         ^tii. 
ties  to  make  presentments,  and  demands  ofpayment»  of  bills  and  notes.    Tbo  words  of 
tbe  statate — "in  the  making  of  protests/'  most  be  understood  in  an  enlarged  and  popular 
sense,  as  comprebeoding  whatever  is  necessary  to  the  validity  of  a  protest. 

Where  a  deputy,  appointed  by  a  notary  in  the  city  of  New  Orleans,  ander  the  stat  of  14 
March,  1844.  makes  demand  of  payment  of  a  bill  or  note,  it  is  not  necessary  that  the  deputy 
ahould  certify  the  official  aet  The  notary  may  certiiy  the  acts  of  his  deputy,  as  well  as 
his  own. 

APPEAL  from  the  DiBtriet  Court  of  Onacbita,  Copley ^  J.     Richardson  and 
Sharp,  for  the  plaintiffs.     Garxfitty  McChdrt  and  Rcrk^i  for  the  appellants. 
The  judgment  of  the  court  wa» pronounced  by 

Slid£ll,  J.  From  a  judgment  against  the  endorsers  of  a  promissory  note, 
they  have  appealed.  The  correctness  of  the  judgment  depends  upon  the 
question,  whether  the  demand,  protest  and  notice  have  been  proved  by  compe- 
tent and  sufficient  evidence.  To  prove  those  facts,  the  plaintiffs  offered  a  cer- 
tified copies  of  the  notarial  protest  and  certificates  of  notice.  These  copies 
are  signed  by  the  notary,  and  bear  his  official  seal.  The  protest  states  that, 
**I,  Charles  Boudousquie,  notary,  &c.  &c.,  through  Victor  DemodreUiy  my 
lawful  and  duly  sworn  deputy,  presented  said  note  to,  and  demanded  payment 
thereof  from,  the  book-keeper  of  the  Citizens'  Bank  of  Louisiana,  where  the 
same  is  made  payable,  and  was  by  him  answered  that  no  funds  had  been  pro- 
vided there  to  pay  said  note.  Whereupon  I,  the  said  notary,  did  protest,  dec. 
in  the  presence  of,  d:c."  The  original  m  signed  by  two  witnesses,  by  V.  Dc^ 
mouretti,  deputy,  and  by  the  notary.  The  record  of  notice  is  in  like  form, 
the  notary  certifying  that  the  notice  was  mailed  by  the  same  deputy.  It  was 
signed  by  the  witnesses,  deputy,  and  notary. 

The  defendants  objected  to  the  introduction  of  this  evidence  upon  various 
grounds,  which  will  be  noticed ;  and,  as  appears  by  tbe  bill  of  exceptions,  de- 
nied, when  the  protest  was  offered  in  evidence,  that  tbe  deputy  was  a  deputy 
legally  appointed  and  sworn  according  to  law. 

The  following  points  are  now  presented  by  the  defendants : 

•*  1st.  There  is  no  evidence,  except  the  statement  of  the  notary,  that  this 
person  was  his  deputy,  duly  and  legally  appointed  and  sworn ;  and  it  was  ex- 
pressly denied  that  he  was  legally  appointed  and  sworn  according  to  law.  Acts 
of  1844,  p.  26.     When  the  authority  of  a  deputy  is  denied,  it  must  be  proved. 

*'  2d.  The  act  of  1844  does  not  authorize  the  deputy  to  make  demand;  it 
only  authorizes  him  to  assist  *'  in  the  making  of  protests  ;**  and  we  are  aided  in 
aBcertaining  the  meaning  of  the  word  **  making**  by  reference  to  the  french 
text,  *  la  redaction  des  protets.* 

«*  3d.  If  the  deputy  was  authorized  to  make  the  demand,  he  should  have 
made  the  protest  and  certified  to  his  official  act,  and  not  the  notary.  Where 
the  deputy  acts  he  must  certify  for  himself,  and  not  his  principal  for  him.  The 
notary  can  only  certify  to  his  own  official  acts." 

For  the  better  consideration  of  these  objections,  a  brief  notice  is  necessary  of 
the  legislation  on  this  subject,  and  the  intention  of  the  law-giver. 

In  aid  of  commerce  the  rules  of  evidence  had  been  so  far  relaxed  as  to  allow 
a  protest  of  a  foreign  bill  of  exchange,  apparently  under  the  seal  of  a  notary 
public,  and  made  abroad,  to  prove  itself,  and  establish  the  dishonor  of  the  bill. 
B^^a  notarial  protest  was  not  admitted  even  in  the  case  of  a  foreign  bill,  where 
the  protest  was  made  in  the  country  in  which  it  was  offered.     See  Chrsma  v. 
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CiTizBKs'      Noyes,  4  Campbell,  129.    As  commerce  iocreased  iu  this  coantry,  and  thtf* 
Bank         great  mass  of  mercaotile  traDsactiona  came  to  be  repreaented  by  biUa  of  ez- 
Bry.         change  and  promiaaory  uotea,  maoy  of  the  Statea  of  thia  Uoion,  aod  our  owo 
among  othera*  for  the  purpoae  of  facilitatiog  commerce  by  rendering  the  reme- 
dy upon  billa  and  notefluconvenient  and  aafe,  paaaed  atatutea  clothing  notariea 
public  with  authority  to  demand  andgife  noticea  of  proteat,  and  making  th«r 
notarial  recorda  of  their  acta,  and  certified  copiea  of  them,  authentic  evidence. 
With  thia  intention,  and  to  thia  effect,  are  the  atatutea  of  1821  and  1827.     Bot 
it  waa  found  that  theae  atatutea  were  aometiinea  inadequate  to  accompliah  the 
end  proposed.     It  became  necessary  to  relieve  notaries  from  the  great  preaanre 
of  business,  which,  at  certain  aeaaona  of  the  year,  takea  place  in  a  great  com- 
mercial city,  where  the  collection  of  mercantile  paper  ia  accompliahed  alnaoat 
entirely  through  the  agency  of  a  few  banka.     To  a  bank*a  regularly  employed 
notary,  aelected  for  his  experience  and  fidelity,  it  would  aometimea  be  a  physi- 
cal impoaaibility  to  demand  and  deliver  noticea  in  all  caaea  personally •-   Hence, 
B8  we  have  no  doubt,  the  atatute  of  1844  (Acta,  p.  26)  was  enacted,  which  ia  in 
these  words:  **  That  itahall  be  lawful  for  each  and  every  notary  public  in  New 
Orleana  to  appoint  one  or  more  deputies  to  assist  him  in  the-making  of  protests, 
and  delivery  of  noticea  of  proteata  of  bills  of  exchange  and  promiaaory  notea ; 
provided  that  each  notary  ahall  be  personally  responsible  for  the  acts  of  each 
deputy  employed  by  him ;  and  provided  that  each  deputy  ahall  take  an  oath 
faithfully  to  perform  his  dutiea  aa  such,  before  the  judge  of  the  pariah  in  which 
he  may  be  appointed,  and  provided  the  certificate  of  notice  or  protest  ahall 
state  by  whom  made  or  served.'* 

The  former  statutea  were  intended  to  eatablish  a  convenient  and  permanent 
meana  of  proof.  The  atatute  of  1844  waa  not  intended  to  impair  the  beneficial 
provisions  of  the  antecedent  laws;  but,  preserving  them,  to  fiicilitate  the  nota- 
riea  in  the  performance  of  their  dutiea.  Thia  results  not  only  from  sound 
principles  of  interpretation,  but  from  the  terma  of  the  atatute.  **  The  certifi- 
cate of  the  notice  of  protest  shall  atate  by  whom  made  or  served."  Why 
direct  the  notary  as  to  the  form  of  the  certificate,  if  when  made  it  would  not  be 
uaed? 

These  views  furniah  an  easy  solution  of  nearly  all  the  objections  made  by 
counsel,  which  we  will  now  proceed  to  examine  in  their  order. 

I.  If,  when  the  notary  haa  acted  through  a  deputy,  the  creditor  waa  bound, 
in  addition  to  the  authentic  copy  of  the  notarial  record,  to  adduce  proof  ali- 
unde of  the  appointment  and  oath  of  the  deputy,  the  atatute  would  be  made  to 
defeat  it  on  motive;  and  would  be  turned  to  the  prejudice  of  the  banka,  (in 
whose  welfare  the  State  haa  a  deep  intereat,)  and  of  tlie  commercial  conimuni- 
ty,  in  whose  favor  it  waa  made. 

Again :  the  statute  deaignates  no  particular  manner  or  form  for  the  appoint- 
ment of  the  deputy,  nor  doea  it  prescribe,  toUdem  verbis,  any  particular  noode 
of  proving  the  fact.    The  appointing  power  ia  lodged  in  the  notary,  a  public 
officer.     We  are  bound  to  notice  his,  Boudou$quie*s,  official  character  as  an 
officer  of  the  State,  and  his  official  Certificate  that  DemoureUi  waa  hia  official 
deputy  appears  to  us  as  clearly  pri$nd  facie  evidence,  especially  when  that  cer- 
tificate relates  to  acts  performed,  under  the  sanction  of  law,  by  the  deputy  upoa 
the  day  of  the  certificate,  and  in  the  immediate  gestion  of  the  notary's  dotj, 
which  is  here  brought  into  question.     Besides,  the  statute  itself  not  only  autho- 
rizes the  notary  to  act  through  a  deputy,  but  expressly  contemplatea  hia  autho- 
rity to  certify  to  what  is  done — **  shall  state  by  whom  made  or  served,'^    In 
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stating  that  the  deputy  wob  employed  to  do  the  act,  which  the  statute  expressly      ^^^^^^^'^ 

authorizes,  the  notary  has  furnished  anthentic  evidence  that,  on  that  day  «. 

Domodrctti  was  de  facto  his  deputy;  and  even  if  he  had  not  taken  the  oath         ®*^' 

prescribed  by  the  statute,  and  if  we  are  to  regard  him,  as  counsel  seem  to 

insist,  in  the  light  of  a  public  officer,  the  objection  is  repelled  by  the  well  settled 

rule  that,  the  acts  of  an  officer  d6  facto,  thus  having  color  of  title,  in  the  exer^ 

cise  of  the  ordinal^  functions  of  hfs  office,  are  valid  in  respect  to  the  rights  of 

third  persons,  who  may  be  interested  in  such  acts.     See  BucknamY,  RuggUa, 

15  Mass.  183.     Mason  r.  JDUlinghamt  lb.   171.     Mclnatry  v.  Tawteti    9 

John.  135. 

II.  The  second  objection  does  not  appear  to  have  been  made  in  the  court 
below,  and  is  not  covered  by  the  bill  of  exceptions.  But,  as  the  point  has  been 
fully  argued  at  bar,  we  will  express  our  opinion  with  regard  to  it.  The  lan- 
guage of  the  statute  is-^**  to  assist  him  in  the  making  of  protests.**  We  have 
already  considered  the  motive  of  the  law,  and  the  necessity  which  prompted 
its  enactment.  Every  one  knows  that  one  of  the  most  arduous  duties  of  the 
notary  is  making  the  demand.  The  giving  notices  frequently  involves  only  the 
labor  of  writing  and  addressing  a  notice,  and  dropping  it  into  the  post-office. 
The  former  duty  is  limited  to  the  business  hours  of  a  single  doy;  the  latter 
loay  be  done  more  at  leisure,  on  the  next  day ,ot  in  time  for  the  next  post.  The 
expression  **  making  of  protests/* .  if  restricted  to  the  mere  preparation  of  the 
notorial  act  of  protest,  Would  render  the  legislation,  in  that  respect,  idle  and 
vain.  For  the  notary  had  before  the  statute  the  right  of  employing  as  many 
clerks  as  he  chose,  to  do  the  manual  labor  of  writing  the  protest.  The  expres- 
sion must  be  understood  in  its  enlarged  and  populaf  sense,  comprehending  that 
which  is  requisite  for  the  validity  of  a  protest,  to  wit,  a  presentment  and  de- 
mand of  payment.  Again :  that  the  deputy  may  be  employed  to  make  the 
demand,  is  evident  from  other  expressions  of  the  statute — **the  certificate  o^ 
notice  or  protest  shall  state  by  whom  made  or  served.'*  It  would  be  unreasona- 
ble to  sacrifice  all  other  considerations  to  the  language  of  the  french  text'  *'  la 
redaction  des  protits.** 

III.  If  we  were  to  construe  the  statute  as  requiring  the  deputy's  certificate, 
and  disallowing  that  of  the  notary,  when  the  act  was  done  by  the  deputy,  the 
clear  intention  of  the  law  giver  already  noticed  would  be  defeated.  Instead  of 
the  convenient  mode  of  proof  intended  to  be  permitted  in  aid  of  commerce, 
the  holder  of  commercial  paper  would  be  driven  to  the  expense  and  delay  of 
a  commission  enforcing  the  personal  attendance  of  the  deputy  at  the  trial. 
Suppose  this  certificate  of  protest  and  notice  had  been  presented  under  the 
signature  of  the  deputy  without  the  signature  of  the  notary — ^the  objection 
would  have  been  made  that,  the  court  could  not  take  judicial  notice  of  the 
deputy*s  capacity.  In  point  of  fact,  however,  the  objection  is  partially  untena- 
ble on  another  ground.  The  deputy  did  sign  the  original  protest  and  certificate 
of  notice ;  and  the  notary  certifies  a  copy  of  his  official  record,  he  being  the 
proper  person  to  do  so.  ,  Judgment  affirmed. 


80 


634  SUPREME  COURT  OF  LOUISIANA. 


Tehrill  et  al.  v.  Van  Bibber^ 

A  party  dumot  recover  in  an  action  instituted  here  on  a  Judgment  rendered  in  another  State, 
ooleii  the  transcript  shows  the  foreign  proceedings  to  have  heen  clothed  with  the  fonns 
necessary  to  a  valid  jadgment  in  the  place  where  it  was  rendered.  Thos  where  sadt  a 
Jodgment  purports  to  have  heen  rendered  by  confession,  hat  it  is  left  doahtfol  whether  the 
confession  was  made  by  the  attorney,  or  by  the  defendant,  and  there  is  no  writ,  citation,  dec- 
laration or  complaint  npon  which  the  court  was  to  pronounce,  or  the  defendant  confess,  no 
effect  can  be  given  to  the  jodgment  here. 

APPEAL  from  the  District  Court  of  Caddo,  Taylor ^  J.     Crain  aDd  Jonti^ 
for  the  plaiotiflTa.    Lawion^  for  the  appellant     The  judgment  of  the  coort 
was  pronounced  by 

Ed8tis»  C.  J.    This  action  \a  brought  on  a  judgment  alleged  to  have  been 
rendered  on  confession,  in  the  Circuit  Court  for  Mobile  county,  in  the  year 
1640,  against  one  of  the  defendants,  Htnry  Van  Bibher^  for  the  sum  of  Si875« 
aod  costs,  subject  to  a  credit  of  $50.    There  was  judgment  rendered,  after  a 
▼erdict,  for  the  plaintiff,  and  the  defendant  has  appealed. 

The  transcript  of  the  record  on  which  the  plaintiff  has  brought  his  action 
contains  the  following  entries:  **  Pleas  before  the  Hon,  B,  F.  PorUtt  judge  of 
the  10th  judicial  Circuit  Court'  of  the  State  of  Alabama,  at  a  term  thereof  be- 
gan and  held  in  and  for  the  county  of  Mobile,  on  the  third  monday  of  April, 
1840. 

*^And  on  the  29th  day  of  April,  1840,  being  a  day  of  said  spring  term,  1840. 
The  following  judgment  was  entered  up.  to  wit : 

*^ Andrew  J.  Terrill  and  Thomas  P.  Mitchell  v.  Andrew  J.  Terrill.  This 
day  came  the  parties  by  their  attoroies,  and  the  said  defendant  confesses  judg- 
ment. Judgment  in  favor  of  the  said  plaintiff,  for  the  sum  of  $1875.  It 
is  therefore  considered  by  the  court  that  the  plaintiffs  recover  against  the  said 
defendant,  the  said  sum  of  $1875,  the  amount  confessed  as  aforesaid,  together 
with  their  costs,  by  them  about  suit,  in  this  behalf  expended. 

**  And  on  the  29th  of  October,  1843,  the  following  judgment,  nunc  pro  Itmc^ 
was,  on  a  motion  before  the  court,  entered  up,  to  wit :  John  Bragg,  judge  pre- 
siding. 

•»  Andrew  J.  Terrill  and  Thomas  P.  Mitchell  v.  Henry  Van  Bibber.  Thia 
day,  the  parties  by  their  attornies,  and  the  said  defendant  confesses  judgment 
in  favor  of  said  plaintiff  in  the  sum  of  $1875.  It  is  therefore  considered  by  the 
court  that  the  plaintiffs  recover  against  the  defendant,  Henry  Van  Bibbtr^  the 
sum  of  $1875,  the  amount  confessed  aforesaid,  together  with  the  costs  in  this 
behalf  expended ;  and  this  judgment  is  entered  as  of  the  29th  day  of  April, 
1840.  It  appearing  t9  the  satisfaction  of  the  court,  that  there  was  a  clerical 
error  in  the  entry  of  the  former  judgment." 

A  judgment  is  considered  by  the  courts  of  common  laWv  to  be,  the  sentence 
of  the  law  pronounced  by  the  court  upon  the  matter  contained  in  the  record. 
A  judgment  by  confession  is  rendered  when,  instead  of  entering  a  plea,  the  de- 
fendant chooses  to  confess  the  action ;  or,  after  pleading,  he  does  at  any  time 
before  trial,  both  confess  the  action  and  withdraw  his  plea  or  other  allegatioDs ; 
the  judgment  against  him  in  these  two  cases  is  called  a  judgment  by  confession. 
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or  by  confeBBion  relictdvenficatione.  Stephens  on  Pleading,  130.  Bouvier's  Law  Tibkill 
Dictionary  and  Jacobs*  Diet,  v^io  Judgment.  Admitting  that  we  are  bound  to  y^n  BiBsaa. 
give  full  faith  and  credit 'to  the  judicial  proceedings  of  other  States,  it  would 
lead  to  the  most  dangerous  consequences,  if,  before  we  give  eflfeot  to  judgments 
rendered  in  other  States,  we  did  not  require  that  they  should  be  clothed  with 
those  forms  which  are  necessaiy  for  their  validity.  We  have  not  been  favored 
with  the  decision  of  auy  court  In  Alabama,  in  which  a  decree  of  a  court  of  a 
character  which  this  record  discloses,  has  ever  been  recognized  as  a  final  judg- 
ment, which  would  be  admitted  as  the  basis  .of  an  action  against  the  de- 
fendant. 

Overlooking  the  discrepancy  in  the  names  of  the  parties  appearing  as  defend- 
ant, the  distance  of  time — three  years  and  upwards  before  the  -error  was  cor- 
rected, which  there  is  nothing  but  the  above  entries  in  the  record  to  explain,  we 
are  bound  to  notice  a  defect  which  appears  to  us  to  be  fatal. 

There  is  nothing  established  by  the  record  except  the  identity  of  parties  and 
the  acknowledgment  of  the  debt,  and  it  is  left  doubtful  whether  it  was  made  by 
the  attorney,  who  is  not  named,  or  the  defendant  hi mselfl 

There  is  with  tlie  judgment  no  writ,  no  citation,  no  declaration,  no  com- 
plaint, which  the  «ourt  was  to  pronounce  upon,  or  the  defendant  confess.  It 
would  not  give  him  that  protection,  which  a  party  to  judicial  proceedings  has  a 
right  to  have  secured  to  him  on  satisfying  the  judgmefiCof  the  court 

Called  upon  as  we  are,  to  pass  upon  the  judicial  proceedings  of  other  States, 
without  having  the  benefit  often  times  of  authorities  as  to  the  dififerent  points 
raised,  we  feel  bound  to  stand  by  the  ancient  land  marJis  of  the  law,  and  to 
recognise  as  final  judgments  only  those  which  are-clothed  with  the  forms  which 
the  law  itself  has  required  them  to  be  invested  with,  for  the  security  of  parties, 
and  the  regular  and  efficient  administration  of  justice. 

We  do  not  feel  ourselves  authorized,  in  considering  the  instrument  oflTered  in 
evidence  as  containing  a  judgment  under  the  laws  of  the  State  in  which  it  was 
rendered,  as  we  are  at  present  advised. 

The  judgment  of  the  District  Court  is,  therefore,  reversed ;  and  judgment 
is  rendered  against  the  plaintififn,  as  in  case  of  non-suit,  with  «osts  ra  both 
xourta. 


MiLBS  V.   CRAia. 

Police  juries  are  aatbomefl  to  eatabliih  ferriei,  and  to  an&ez  penaltiei  to  yiolatioDS  oi  the 
exclasive  privilegei  they  may  grant  to  the  let f eea  of  rach  ferries.  Scats.  85  March,  1813, 
«.  5  ;  84  Febmary,  1843,  ss.  17, 18.  Bat  the  statutes  granting  sach  powers  moat  be  strictly 
constnied,  and  the  exercise  of  the  powers  conferred  limited  to  the  precise  terms  of  the 
grant.  Where  a  statote  empowers  a  police  joiy  to  declare  the  penalties  §ai  violations  Of 
-the  rights  to  ferries  which  it  may  accord,  bat  confers  no  aatherity  on  the  police  jaiy  to  dele, 
gate  toindividaals,  to  whom  soch  ferries  maybe  leased,  4he  right  to  enforce  those  penalties 
in  ciTil  actions,  in  their  own  luunes,  the  Aathority  will  be  presomed  to  have  been  inten. 
rionally  withheld.  The  Jury  abne,  in  their  own  name,  oan  enfbree  the  penalty ;  the  lessee 
of  a  feny,  in  sach  a  case,  has  no  remedy  lor  a  violation  of  his  privileges,  bat  by  an  action  for 
damages  and  an  iqjonction. 

APPEAL  from  the  District  Court  of  Bossier,  Oleoit,  J.    Lawsm,  for  the 
appellant,  cited  Greiner's  Dig.  art.  2619.    3  La.  94.    16  La.  296.    Spof- 
^frd^  for  the  defendant.     The  judgment  of  the  court  was  pronounced  by 
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MTLB8  Kiiro,  J.    The  act  of  24  February,  1843,  (Acts  p.  19,  as.  17,  18)  creating  the 

Cr4io.        ]>ari8h  of  Bossier,  confers  upoo  the  police  jury  of  that  parish  the  eacliisivo 
power  of  establishing  ferries  within  its  limits,  and  grants  it  the  farther  aatho- 
rity  to  declare,  **  the  penalties  for  all  violations  of  the  privilegea  of  ferry  which 
they  may  award.'*    Under  the  authority  of  this  act,  the  jury  established  a  ferry 
across  Benoist's  bayou,  which  was  leased  to  the  plaintiff.   Subsequently  an  ordi- 
nance was  passed,  prohibiting  any  person  from  putting  a  new  ferry,  or  keeping  a 
free  ferry,  on  any  of  the  bayous  or  lakes  in  the  parish,  within  one  mile  of  any 
.    ferry  established  by  the  police  jury,  under  the  penalty  of  950  for  each  day 
that  such  ferry  should  be  kept.  The  ordinance  further  declares  that,  the  leasees 
of  public  ferries  shall  be  entitled  to  the  penalties  incurred  for  the  violation  of 
their  rights.    The  plaintiflf  has  instituted  this  action  to  recover  a  large  amount 
ef  fines  incurred  for  alleged  violations  of  his  exclusive  privilege  by  the  defend- 
ant, and  to  enjoin  the  latter  from  furdier  interfering  with  his  rights  as  lessee  of 
the  ferry.     The  defendant,  in  his  answer,  denies  the  power  of  the  jury  to  es- 
tablish ferries,  or  to  declare  penalties  for  violations  of  such  privileges,  or  to  con- 
fer upon  the  lessees  the  right  of  enforcing  such  penalties.     The  judgment  of 
the  District  Court  rejected  the  plaintiff's  demand,  and  dissolved  the  injunction ; 
and  he  has  appealed. 

It  is  shown  that  the  defendant  kept  a  ferry  boat  on  Benoist's  bayou  for  his 
private  use,  as  Is  permitted  by  the  ordinance,  but  in  which  he  also  crossed  his 
acquaintances  free  of  charge ;  that  it  was  within  less  than  a  mile  of  the  ferry 
kept  by  the  plaintiff  under  his  lease  from  the  police  jury ;  and  that  defendant 
owns  the  land  on  both  sides  of  the  stream,  at  the  point  of  his  crossing. 

Of  the  right  of  the  police  jury  to  establish  ferries,  and  to  annex  penalties  to 
the  violation  of  the  exclusive  privileges  which  diey  may  grant  to  the  lessees  of 
such  ferries,  no  reasonable  doubt  can  be  entertained.  This  right  exists  not  only 
ander  the  act  of  1643,  bat  also  underthe  laws  in  force  previous  to  its  enactment. 
B.  and  C.'s  Dig,  p.  640,  s.  6.  But  while  the  State  may  delegate  to  corporations 
a  part  of  its  authority  to  declare  penalties,  as  has  been  done  in  the  present  in- 
stance, such  statutes  will  be  strictly  construed,  and  the  exercise  of  the  powers 
conferred,  limited  to  the  precise  terms  of  the  legislative  grant.  The  only 
authority  given  to  the  police  jury  of  Bossier,  by  the  statute  to  which  we  have 
been  reierred,  is  to  declare  the  penalties  to  be  incurred  for  violating  rights  of 
ferry,  which  they  may  accord.  This  power  Implies,  necessarily,  that  of  enforcing 
such  penalties.  But  these  acts  confer  no  authority  on  the  jury  to  delegate  to 
individuals  the  right  of  enforcing  these  penalties,  in  civil  actions,  in  their  own 
names  ;  and,  in  the  absence  of  such  express  grant,  it  will  be  deemed  to  have 
been  intentionally  withheld.  Under  the  authority  granted  by  the  legislature, 
the  jury  alone,  in  their  own  name,  could  have  proceeded  to  enforce  the  penalty 
alleged  to  have  been  incurred  by  the  defendant.  Wilcock  on  Corporations,  374, 
(Law  Library,  vol.  14.)  The  only  civil  remedies  of  the  plaintiff  were,  an  action 
of  damages,  and  an  injunction.  To  the  latter  be  had  recourse,  and,  under  the 
evidence,  we  think  that  it  was  necessary  for  the  protection  of  his  ferry  privi- 
leges, and  that  it  was  improperly  dissolved. 

It  is,  therefore,  ordered  that,  so  much  of  the  judgment  of  the  District  Court 
as  dissolved  the  injunction  issued  in  this  case  be  reversed,  and  that  said  injunc- 
tion be  reinstated  and  made  perpetual.  In  other  respects  the  judgment  is 
Affirmed ;  the  defondunt  pn^ing  the  costs  of  boih  courts* 
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Scott  et  al.  v.  Bowles.  . 

61ftves,  being  immoTables,  a  pkuntiff  may  Intdtate  an  action  for  their  recovery  either  in  the 
pariih  in  which  they  actually  are,  or  in  that  of  the  domicil  of  the  defendant  The  fact  of 
their  belonging  to  a  loccenion  doei  not  exempt  the  repreeentative  of  it  from  the  operation 
of  this  role.    C.  P.  163, 983. 

A  petitory  action  most  be  institoted  againit  the  penon  in  aetnal  posieision  of  the  property 
claimed,  who,  if  he  diaclaim  the  ownenhip,  mnit  diaelote  the  name  and  residence  of  Ae 
owner,  when  the  action  shoold  not  be  dismissed,  bat  the  plaintiff  shonld  be  allowed  to  cite 
the  real  owner.    C .  P.  43 . 

APPEAL  from  the  District  Court  of  Bossier,  OlcoU^  J.  Lawion^  for  the 
appellants.  Gilbert  9jA  Landrunif  for  the  defendant.  The  judgment  of 
the  court  was  pronounced  by 

KiiTo,  J.  This  is  a  petitory  action,  instituted  by  the  plaintifTs  in  the  parish 
of  Bossier,  against  the  defendant,  to  recofer  a  number  of  slaves,  to  which  they 
assert  title,  and  $800  for  their  hire.  The  defendant  excepted  to  answering  to 
the  petition,  averring  that  be  had  no  title  to,  or  possession  of,  the  slaves  claimed 
in  the  petition,  in  himself;  that  he  possessed  them  as  admia)|^rator  of  the  suc- 
cession of  Selh  Sheldon^  deceased,  which  was  opened  in  the  parish  of  Caddo, 
where  Sheldon  had  bis  domicil,  and  where  the  defendant  resided.  He  denied 
the  jurisdiction  of  the  court,  and  prayed  that  the  suit  might  be  dismissed.  The 
evidence  established  the  facts  as  alleged  in  the  exception ;  and  further,  that  the 
slaves  claimed  were  in  the  parish  of  Bossier,  on  a  phintation  belonging  to  SheU 
don's  succession,  and  had  there  been  inventoried.  The  district  judge  dismissed 
the  action,  and  the  plaintiffs  have  appealed. 

Slaves,  being  immovables  by  the  operation  of  law,  the  plaintiffs  had  their 
election,  to  institute  an  action  for  their  recovery  either  in  the  parish  where  the 
property  was  situated,  or  at  the  domicil  of  the  defendant.  The  fact  that  they 
belong  to  a  succession  does  not  exempt  the  representative  of  the  succession  from 
the  operation  of  this  rule.    C.  P.  arts.  163,  983.     II  Rob.  389.    4  La.  240. 

This,  being  a  petitory  action,  the  plaintiffs  were  required,  by  express  legisla- 
tion, to  institute  it  against  the  person  in  actual  possessionof  the  property  claimed. 
If  the  party  thus  sued  disclaim  ownership,  he  must  disclose  the  name  and  resi- 
dence of  the  owner,  who  is  to  be  made  a  party  to  the  suit.  C.  P.  art.  43.  The 
court  should  have  considered  the  exception  of  the  defendant  only  as  a  disclaimer 
of  ownership  or  possession  in  his  individual  right,  and  a  disclosure  of  the  true 
character  of  his  possession,  and  have  permitted  the  plaintiffs  to  cite  the  defend- 
ant and  his  co^-administrators,  in  their  representatfve  capacities,  to  defend  tlie 
action. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  the  cause 
remanded  to  be  proceeded  with  according  to  law ;  the  appellee  paying  the 
costs  of  this  appeal. 
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Drakb  et  aL  o.  JorfES. 

Where  defendant  leU  up  t  ducbarge  under  the  bauknipt  Uw  of  the  tJnited  Statei  of  II 
Angaat,  184  L,  and  plaintiff  alleges  in  an  amended  petition  that  the  discharge  was  obtained 
i>yfraDd,  hat  withoatsofficient  specification,  be  may  afterwards,  in  vacation,  and  without 
any  order  from  the  jadge  at  .chamben,  file  with  the  clerk  a  notice  to  the  defendant  spedfj- 
jng  the  acts  of  fraud  intended  to  be  proved ;  and  a  copy  of  this  notice,  if  served  on  defend- 
jut  in  time,  will  suffice,  the  act  of  Congress  of  1841,  which  controls  this  sabject,  reqairing 
only,  "  prior  reasonable  notice,  speciiting  the  firand  or  ooncealment.  It  is  not  necesaaiy 
(that  the  specification  ahoald  bav«  formed  part  oi  mn  amended  answer. 

APPEAL  fr>ora  tbe  Distriet  CcNirt  of  Bossier,  Taylor,  J.    Lawson^  for  tbe 
appellEDts.    Spofford*  for  the  defendant.     The  judgment  of  the  court 
was  pronounced  bj 

Slidell,  J.  n^oan  action  of  debt  the  defendant  pleaded  his  dischar^  in 
fcankruptej,  under  the  act  of  Congress.  At  the  May  term  of  the  court  below, 
in  1847,  the  plaintiflfs,  with  the  permission  of  the  court,  filed  an  amended  peti- 
tion, a  copy  of  whieh  was  duly  served  upon  the  defendant,  in  August,  1847.  In 
this  the  plaintiflfa  charged  fraud  against  the  bankrupt,  but  in  a  very  loose  and 
arague  manner.  Mo  exception  to  the  amendment  was  pleaded  by  the  defendant 
On  the  6th  May,  1848,  during  vacation,  and  without  an  order  at  chamben, 
plaintiffs  jGJed  in  the  clerk's  o^e  a  notice  to  the  defendant,  specifying  certain 
acts  of  fraud  intended  to  be  proved.  A  copy  of  this  notice  was  served  by  the 
FheriflTupoo  the  defendant,  on  the  11th  May,  1648,  four  days  before  tbe  session 
of  the  court,  and  six  days  before  the  trial.  On  the  17th  May,  the  parties  pro- 
ceeded to  trial,  without  objection ;  and,  after  the  plaintiffs  had  offered  evidence 
to  establish  the  debt,  and  the  defendant  had  oflered  his  certificate.,  the  plaintiff 
oifered  evidence  in  support  of  the  charge  of  fraud,  which,  upon  objections  of 
defendant,  the  court  refused  to  receive.  No  evidence  of  fraud  being  before 
them,  tbe  jury  found  a  verdict  for  the  defendant. 

The  objection  that  the  evidence  was  inadmissible  under  the  first  notice  con- 
tained in  the  amended  petition  was  tenable,  because  the  notice  was  vague  and 
uncertain.  But  that  was  immaterial,  having  been  cured  by  the  second  notice,  to 
\vliich  counsel  do  not  object  on  that  score. 

But  it  is  urged  that  the  evidence  of  fraud  was  inadmissible  under  the  second 
notice,  because  that  document,  though  marked  **  filed*'  by  the  clerk,  formed  no 
part  of  the  record ;  that  it  was  an  attempt,  on  the  part  of  the  plaintiffs,  to  ami  nd 
their  pleadings  in  vacation,  without  an  order  of  the  court,  or  the  consent  of  the 
defendant.  It  is  true,  that  our  Code  of  Practice  requires  that  amendments 
should  be  sanctioned  by  an  order  of  court.  But,  in  our  opinion,  this  subject  is 
controlled  by  the  act  of  Congress,  which  does  not  require  that  the  certificate 
should  be  impeached  upon  a  formal  plea,  but  is  satisfied  by  **a  prior  reasonable 
notice,  specifying  such  fraud  or  concealment.**  We  see  no  objeotieo,  therefore, 
to  the  filing  of  the  notice  in  vacation  and  without  leave  of  court,  provided  a  copj 
be  seasonably  commmicated  to  the  bankrupt. 

This  brings  us  to  the  last  ground  urged  by  the  appellee,  which  is,  that  the 
notice  came  too  late.  This  objection  depends  wholly  upon  the  question  what,  in 
point  of  time,  is  to  be  considered  as  prior  reasonable  notice.  It  is  said  that  six 
days  is  too  short,  and  that  to  prepare  himself  to  meet  sharges  of  so  grave  % 
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chafecter,  the  defendanf  was  ntaonMy  entitled  to  a  delay,  at  least  as  long  as  I^xakb 
that  given  by  law  for  answering  in  an  ordinary  litigation.  We  do  [not  deem  it  Johes. 
necessary  at  present,  even  if  we  were  permitted  to  do  so,  to  lay  down  an  inflexi- 
ble rule  on  this  subject.  The  district  judge  having  considered  the  notice  too 
short,  we  shall  not  question  the  correctness  of  his  opinion  in  that  respect.  But 
we  think  that,  in  view  of  alt  the  circunastances,  and  especially  of  the  fact  that 
the  defendant  went  to  trial  without  objection,  the  court,  if  it  still  thought  proper 
to  hold  the  defendant  to  the  investigation  of  a  charge  so  grave  upon  notice  so 
short,  ought  to  have  done  so  only  by  a  continuance  of  the  cause.  That  was  the 
extent  to  which  the  defendant  should  have  been  relieved,  and  by  that  course  the 
rights  of  each  litigant  would  have  been  sered. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  eoort  below  be  reversed, 
and  that  this  cause  be  remanded  for  further  proceedings  accord  rag  to  law,  and 
with  instructions  to  the  court  below,  to  receive  the  evidence  mentioned  in  the 
bill  of  exceptions ;  the  defendant  paying  the  costs  of  this  appeal. 


Douglass  v,  Craig. 

In  an  action  of  slander  defendant  may  offer,  in  mitigation,  the  teitii&ooy  of  a  witneis  to 
establish  that,  a  short  time  before  the  institationof  salt,  the  latter  heard  a  third  i>enion  tell 
plaintiff,  that  the  prosecation  shoald  not  cost  plaintiff  anything ;  that  plaintiff  appeared  not 
to  wish  to  sue  ;  and  that  sndi  third  person  said  to  plaintiff,  that  he  intended  to  break  down 
defendant,  by  lawsaits  or  otherwise.  The  jury  might  infer  from  the  evidence  either  that 
defendant  did  not  consider  himself  injured,  or  that  he  felt  conscious  of  his  own  culpability 
and  feared  an  investigation,  or  that  he  was  drawn  into  the  suit,  by  a  third  person,  as  a  means 
of  oppressing  the  defendant. 

APPEAL  from  the  District  Court  of  Bossier,  Taylor^  J.  Lawson,  Gilbert 
and  Landrum,  for  the  appellant.  Garrett^  for  the  defendant.  The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  This  is  an  action  of  damages  for  slander.  The  case  was  tried 
by  a  jury.  They  gave  a  verdict  for  the  plaintiff,  for  one  dollar  damages.  The 
plaintiff  applied  for  a  new  trial,  which  was  refused,  and  he  has  appealed. 

We  have  been  urged  by  counsel  to  reverse  this  verdict  rendered  by  a  jury 
of  the  vicinage,  upon  a  subject  peculiarly  appropriate  for  their  consideration  ; 
and  the  case  is  pressed  mainly  upon  the  ground  that,  a  portion  of  the  evidence 
was  improperly  permitted  to  go  to  the  jury.  The  evidence  excepted  to  was 
this ;  the  witness  deposed  that,  on  the  day  on  which  the  suit  was  commenced, 
and  before  its  institution,  he  heard  one  Gilmer  tell  Donglcus  that  the  prosecu- 
tion of  the  suit  should  not  cost  him  {Douglass)  any  thing.  That  Douglass  ap- 
peared not  to  wish  to  have  any  thing  to  do  with  it.  The  witness  being  asked 
by  the  court,  why  Douglass  did  not  wish  to  have  any  thing  to  do  with  the  suit, 
answered,  that  he,  Douglass^  did  not  wish  to  bring  a  suit  against  Craig ;  that 
he,  Douglass^  did  not  want  to  have  any  thing  to  do  with  Craig ;  that  Gilmer 
said  tOmDouglass  that  he  intended  to  break  down  Craig^  by  lawsuits  or  other- 
wise. The  district  judge  overruled  the  objection  to  the  admission  of  this  tes- 
timony, on  the  ground,  as  he  states  at  the  foot  of  the  bill  of  exceptions,  that 
the  evidence  was  good  to  show  the  mind  of  the  plaintiff,  and  in  mitigation  of 
damages. 
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We  think  the  court  did  not  err.  The  facts  and  cooveraation  stated  were  a 
fair  subject  to  go  to  the  jury.  An  inference  might  be  drawn  from  them  that 
the  plaintiff  did  not  consider  himself  injured  by  the  assertions  of  the  defen* 
dant,  and  was  drawn  into  the  suit  as  an  instrument  of  oppression  by  a  third 
party ;  or  that  he  felt  a  consciousness  of  his  own  culpability,  and  feared  a  pub- 
lic investigation  of  his  conduct.  It  is  true  that,  on  the  other  hand,  an  inference 
not  unfavorable  to  the  plaintiff  might,  perhaps,  be  deduced,  namely,  that  he  was 
a  man  averse  to  litigation,  and  who  preferred  to  suffer  an  injury  rather  than  be 
involved  in  a  law-suit.  But  it  wad  for  the  jury  to  weigh  the  testimony*  and 
draw  theirinferencefnim  what  passed  between  VouglagSBnd  Craig^snd  from  the 
surrounding  circumstances,  as  shown  by  the  other  evidence.  If  the  jury  drew 
the  inference  unfavorable  to  the  defendant,  then  they  would  properly  estimate 
it  in  fixing  the  amount  of  the  verdict.  It  was,  therefore,  admissible  in  mitiga- 
tion, as  having  a  legitimate  tendency,  construed  in  a  certain  sense,  to  reduce 
the  danuiges;  and  it  certainly  was  no  ground  of  objection  to  it,  on  the  plaintiff's 
part,  that  it  was  on  the  other  hand  susceptible  of  an  inference  that  would  make 
in  his  favor. 

A  bill  of  exceptions  was  taken  to  the  admission  of  another  portion  of  the 
testimony  of  the  same  witness,  which,  we  think,  should  have  been  excluded 
as  hearsay.  It  was  testimony  as  to  Grilmer*s  assertions  in  another  conversation 
between  Gt7mer  and  the  witness,  out  of  Douglass*  presence.  But  the  admis- 
sion of  this  evidence  was  imnuiterial,  as  it  merely  showed  that  GUmer  insti- 
gated the  suit ;  which  was  fully  shown  by  the  conversation  between  Dimglau 
and  Gitmer, 

One  of  the  charges  made  against  the  plaintiff,  we  have  no  doubt,  from  a  pe. 
rusal  of  the  evidence  and  from  the  lowness  of  the  verdict,  was  considered  by 
the  jury  as  justified.  The  damages,  it  is  fair  to  conclude,  were  assessed  with 
reference  to  the  other  charge,  which  was  not  justified  in  the  answer,  nor  proved 
to  be  true.  It  was  of  the  gravest  character ;  but  was  probably  considered  by 
the  jury  as  uttered  in  the  heat  of  passion  arising  from  the  recent  violation  of 
the  defendant's  rights,  which  occasioned  the  other  slanderous  words.  Although 
the  amount  of  damages  found  was  very  low,  we  do  not  feel  authorized,  after  a 
consideration  of  the  whole  case,  to  disturb  the  verdict. 

Judgment  affirmed. 


Oglesby  Vn  Drake  et  al. 

It  if  only  in  case  of  a  simalatcd  sale,  not  intended  to  convey  any  property,  that  a  creditor 
can  disrcgurd  the  title  of  a  purchaser,  and  commence  by  a  seixiue.  In  other  cases  the  sale 
mest  be  attacked  by  a  direct  action. 

Though  an  act  of  sale  soia  tdngprivi,  which  had  been  rendered  in  the  office  of  the  parish 
judge,  do  not  show  upon  its  face  that  it  was  either  acknowledged  or  proved  before  its 
registry,  the  certificate  of  the  notary  that  the  act  was  of  record  in  his  office,  is  sadi 
prima  facie  evidence  that  it  was  legally  inscribed  as  will  relieve  the  party  offering  it  inxa 
the  necessity  of  showing  upon  what  proof  it  was  registered. 

APPEAL  from  the  District  Court  of  Bossier,  OlcoU^  J.     Vaughn^  for  the 
plaintiff.    Latosofit  for  the  appellants.     The  judgment  of  the  court  was 
pronounced  by 
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King,  J.  The  plaintiff  has  enjoined  in  this  suit,  the  ezecatioD  of  a  fieri 
faeiaa  issued  on  a  judgment  obtained  by  the  defendants  Drake  ^' Hardy,  agaiost 
Saberi  OgUsby,  5r.,  aHeging  that  the  sheriff  has  levied  upon  a  slave,  of  which 
he  is  the  owner.  The  defendants  Drake  4*  Hardy  pleaded  the  generaf  issue, 
and  further  alleged  that  if  there  was  a  sale  to  the  plaintiff  of  the  slave  seized,  it 
was  made  in  fraud  of  their  r'^ghts.  A  judgment  was  rendered  in  favor  of  th# 
plaintiff  from  which  the  defendants  have  appealed. 

The  plaintiff  exhibited  oo  the  triaf,  an  act  of  sale  to  him  of  the  slave  in  con^ 
troversy,  executed  under  private  signature,  and  recorded  in  the  parish  judge*s 
office,  and  possession  under  his  title  for  several  years  prior  to  the  seizure.  The 
judge  did  not  err  in  perpetuating  the  injunction,  on  these  pleadings  and  the  evi- 
dence adduced.  The  defendants  could  not  attack  collaterally  the  plaintiffs*  titlof 
coromenciog  with  a  seizure,  unless  they  considered  the  transfer  a  simulation^ 
which  is  not  alleged.  See  Heirs  of  Lindeman  v.  Theobald^  2  Annual  Re- 
ports p.  912. 

The  defendants  contend,  that  the  plamtiff  has  failed  to  show  a  title.  This 
objection  rests  upon  the  fact  that,  the  act  offered  does  not  exhibit,  upoo  its  facOf 
that  it  was  either  acknowledged  by  the  parties,  or  that  its  execution  was  prov- 
ed by  one  of  the  subscribing  witnesses,  previous  to  its  registry.  As  regards  the 
proofs  upon  which  such  acts  may  be  admitted  to  record,  it  does  not  become  ne- 
cessary to  express  an  opinion.  When  a  notary  certifies  an  act  of  this  kind  to  be  ol 
record  in  his  office,  his  certificate  offers  such  prima  facie  evidence  that  it  was 
legally  inscribed,  as  to  relieve  the  party  offering  it  from  showing  upon  what  pre- 
vious proofs  it  was  done.     ElU  v.  Sims,  2  Ann.  254. 

The  further  position  assumed  by  the  defendants,  that  the  slave  was,  at  the 
date  of  the  seizure,  subject  to  their  privilege,  as  attaching  creditors,  is  whoUy 
untenable.     Their  judgment  recognizes  no  such  privilege. 

Judgmeni  affirmed. 
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Beck  v.  Hunter* 

In  an  tction  by  one  of  two  axakera  of  a  joiot  and  leveral  promifliory  note,  who  bad  paid  the 
whole  anioant  in  fatlBfaction  of  a  jadgment  thereoo  obtained  againat  him,  to  recover  irom 
his  oo-obligor  one  half  of  the  amount  ao  paid ,  a  traiMicript  of  the  record  of  the  action  against 
tlie  former,  to  which  the  latter  was  not  a  party*  is,  in  the  absence  of  the  original  note,  or  of 
any  evidence  of  its  execution  or  consideration,  insaflScient  tosopportthe  action. 

APPEAL  from  the  District  Court  of  Caddo,  OlcotU  J*     Hodge,  for  the  plain- 
tiff.    Young,  for  the  appellant.     The  judgment  of  the  court  was  pro* 
nounced  by 

Kizfe,  J.  This  action  was  commenced  by  an  attachment  against  the  defend- 
ant, who,  it  is  alleged,  resides  out  of  the  State.  The  plaintiff  avers  that  he 
and  the  defendant  were  the  joint  and  several  makers  of  a  promissory  note,  giv- 
en to  one  Bent,  for  work  and  labor  done  for  the  joint  benefit  of  the  two,  and 
that  a  judgment  was  obtained  against  the  plaintiff,  for  the  amount  of  the  note, 
which  he  subsequently  satisfied.  He  prays  for  a  judgment  for  one  half  of 
the  sum  thus  paid.  The  defendant  was  represented  by  a  curator  appointed  by 
the  court,  who  pleaded,  as  an  exception,  that  the  defendant  was  not  properly  be- 
fore the  court,  not  having  been  cited,  and  not  being  the  owner  of  the  property 
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Bkck  attached ;  and  subsequeotly  filed  an  aoawer  to  the  niBrita,  in  which  he  pleaded 
HujrriR.  ^bo  geDeral  issue,  averred  that  the  judgment  against  the  plaintiff  had  been  ob- 
tained by  collusion,  and  that  the  defendant  was,  at  the  inception  of  the  present 
action,  and  still  continued  to  be,  a  resident  of  the  State. 

The  only  evidence  adduced  by  the  plaintiff  in  support  of  his  demand  was,  a 
transcript  of  the  record  of  Bent  v.  Beck  Sf  Hunter,  to  which  the  defendant  was 
not  a  party.  The  original  note  waa  not  produced,  and  no  proof  offered  of  its 
execution,  nor  of  the  consideration  for  which  it  was  given.  This  testimony  is 
insufficient  to  sustain  the  plaintiff's  demand. 

The  judgment  of  the  District  Court  is,  Uierefore,  reversed,  and  judgment 
rendered  against  the  plaintiff  as  in  case  of  non-soit ;  he  paying  the  coets  of  both 
courts. 


.    ^.«--  -•--'W    ,-,    ,-.    ^^,^>m  V^f   m  W^W^W  .■^  ■•-^WV^ 


Game  et  al.  v.  Battle. 

Where  tbera  is  no  provision  in  the  act  creating  a  partnership  for  iu  contioaance  in  case  of 
the  death  of  a  partner,  it  will  be  diasolved  thereby  ;  and  the  partnenhip  naoae  cannot  b« 
used  afterwards,  so  as  to  bind  the  partners,  bat  in  vutue  of  some  new  aathority.  Socfa 
authority  may  be  inferred  from  the  sobseqent  conduct  of  the  parties. 

APPEAL  from  the  District  Court  of  Caddo,  Taylor,  J. 
CampbelL  for  the  plaintiffs,  on  the  question  of  the  ratification  by  plaintiffs, 
of  the  sale  of  McNeill,  contended  that,  the  ratification  must  be  express. 
C.  C.  2990.  The  difference  between  the  provisions  of  this  and  the  corres- 
ponding article  of  the  Code  Napol6on  (art.  1998)  will  bo  remarked.  In  the 
Code  Napol6on  it  is  stated  that  the  principal  is  net  bound  by  the  acta  of  the 
artornay.  not  in  conformity  with  the  power,  except  iu  so  far  as  he  has  express- 
ly, or  tacitly  ratified  it.  By  our  Code  he  is  only  bound  in  bo  far  as  he  has 
expressly  rntified  it;  the  concluding  words  of  the  Code  Napoleon,  **  on  tad- 
tement,"  having  been  omitted  in  the  latter,  though  the  articles,  in  other  respects, 
are  ideiiticul.  The  ratification  must  further  be  in  writing,  where  land  is  con- 
cerned (2  Greenleaf,  £v.  511) ;  and  must  necessarily  result  from  the  facts, 
after  a  deliberate  examination  of  the  acts  of  the  agent.  13  La.  158.  The  act 
must  clearly  and  unequivocally  evince  the  intention  to  ratify  (17  La.  293.  Sto- 
ry  on  Agency,  s.  242,  253) ;  and  have  relation  to  the  particular  transaction. 
Mivas  V.  Bernard,  13  La.  175.^ 
Landrum,  for  the  defendants 

The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.     This  suit  was  instituted,  in  November,  1842,  by  James  //. 
Cane,  Bushrod  Jenkins,  Frances  E.  Sprague  and  Henry  M.  Shreve,  who  allege 
that  they  are  the  owners  of  four  undivided  sevenths  of  four  certain  lota  in  the 
town  of  Shreveport,  and  that  the  defendant  is  in  possession  of  them  and  claims 
them  as  owner.     They  claim  property  in  the  lots  according  to  their  respecti? e 
interests,  and  for  judgment  accordingly.     The  defendant  claims  title  under  a 
sale  from  the  plaintiffs*  agent,  Angus  McNeill,  to  John  O.  SewaU,  the  defend* 
ant  having  purchased  the  lots  at  the  sale  of  the  effects  of  the  succession  of  the 
latter,  made  on  the  6th  of  December,  1841,  under  an  order  of  the  court  of 
Probates  of  the  parish  of  Caddo.     A  judgment  was  rendered  in  favor  of  the 
plaintiffs,  and  the  representatives  of  the  owners  of  two  other   sevenths,  who 
were  considered  as  parties  (o  the  suit,  against  the  defendant,  for  six  sevenths  oi 
each  of  the  lots;  and  the  defendant  has  appealed. 

There  appears  to  have  been   no    question    as  to  the  rajiacity  of  tlie  «evpnir 
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parties  plaiotiff  w^o  claim  to  represeoc  the  origioslowDers,  and  the  argument         Cans 
has  rested  exclusively  on  the  title  of  the  defendant,  resaltkig  from  the  sale  to      Battli. 
Sewall^  and  its  subseqnent  ratification. 

On  the  7th  of  February,  1837,  Bushrod  Jenkins,  Angus  McNeill,  the  com- 
mercial firm  of  Bennett  Sf  Cane,  composed  of  William  S,  BennneU  and  James 
H.  Cane,  all  of  the  parish  of  Natchitoches,  of  which  the  parish  of  Caddo,  in 
which  Shreveport  is  situated,  formed  a  part;  James  B.  Picket,  of  South  Caro- 
lina, T/iomas  J.  Williamson,  of  Arkansas,  Henry  M.  Shreve,  then  of  Kentucky, 
and  Slurgis  Sprague,  of  Mississippi,  having  purchased  six  hundred  and  forty 
acres  of  land  upon  which  the  town  of  Shreveport  stands,  fornied  a  partnership 
in  the  above  described  town  and  the  balance  q/*  the  reserve :  the  town  having 
been  laid  out  in  lots,  according  to  a  lithogiiiphic  map.  The  partnership  was  to 
be  called  the  Shreveport  Company  ;  a  president  and  treasurer  were  to  be  elect- 
ed annually ;  a«d  the  duty  of  the  president  was  to  sell  lots,  and  give  obligations 
for  titles ;  he  was  authorized  to  make  titles,  with  full  guarantee.  The  lota  to 
be  sold  alternately  in  all  squares  where  sales  have  not  been  made  heretofore; 
the  terms  one-third  cash,  or  what  the  president  may  deem  equivalent  thereto, 
,the  balance  in  one,  two,  and  three  years,  with  ten  per  cent  interest,  payable 
annually,  secured  by  mortgage.*'  This  clause  has  been  considered  in  argument 
as  a  sufllicient  authority  to  Angus  McXeill,  who  was  the  president  of  the  com- 
pany,  to  make  the  sale  to  Sewall. 

There  are  two  acts  of  sale  from  McNeill,  as  president,  to  Sewall ;  the  first 
was  made  bj  public  act,  before  a  notary  in  the  parish  of  Natchitoches,  on  the 
28th  of  inly,  1837,  and  purports  to  convey  the  lots  numbered  15  and  16,  in 
block  24  ;  the  second  was  also  made  by  authentic  act  before  the  judge  of  the 
parish  of  Caddo,  which  parish  had  recently  been  organized,  was  of  lots  13  and 
14,  in  block  24,  and  bears  date  the  17th  day  of  August,  1838.  The  lots  in  the 
two  sales,  it  will  be  perceived  by  their  numbers,  were  contiguous.  The  terms 
4>f  payment  varied  from  those  before  recited,  and  no  cash  was  required  on 
either  sale. 

Bennett,  one  of  the  partners,  died  previously  to  the  last  sale,  and  Sprague, 
another,  died  on  the  5th  of  October,  1838.  Notwithstanding  the  death  of  Ben^ 
nelt,  McNeill,  as  president  of  the  Shreveport  company,  by  public  act  in  Shreve* 
port,  sold  forty-three  lots  of  ground  belonging  to  the  partnership  in  Shrevepoit 
io  different  persons,  between  the  day  of  BennetVs  death  and  that  of  the  first 
sale  to  Sewall,  to  wit,  between  the  10th  of  August.  1837,  and  17th  of  August, 
1838.  There  does  not  appear  to  have  been  any  provision  in  the  articles  of  co- 
partnership concerning  its  continuance  beyond  the  life  of  all  its  members,  and 
the  law  is,  on  this  subject,  as  stated  by  the  counsel  for  the  plaintiffs.  After  the 
death  of  Bennett,  McNeill  had  so  right  to  use  the  partnership  name  so  as  to 
bind  the  co-partners,  unless  derived  from  some  new  authority.  The  validity  of 
his  acts  after  the  dissolution  of  the  partnership,  must  depend  entirely  upon 
the  relations  and  conduct  of  the  partners  concerned  therein. 

It  is  contended  by  the  counsel  for  the  plaintiffs  that,  the  sale  to  Sewall  is  void, 
because  McNeill,  the  president,  did  not  follow  the  forms,  restrictions,  and 
qualifications  prescribed  in  his  written  power  to  sell.  It  is  true  the  require- 
ments were  not  observed,  and  the  lots  were  contiguous,  instead  of  being  alter- 
nate. The  articles  of  partnership,  in  which  the  authority  to  sell  was  given, 
were  under  private  signature,  and  appear  to  have  been  recorded  in  the  ofllice  of 
the  parish  judge  of  Natchitoches,  with  the  map  of  the  town  as  laid  out  on  the 
24th  February,  1837.     It  is  obvious  that  this  whole  affair  was  one  cf  tho2}e  spe- 
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CiNi  culatioos,  wbieh  were  -eo  eomnoB  at  the  itne.  The  object  of  the  partner- 
Battli.  '^'P  ^*^^*  ^°  ^'^  their  lot9  in  such  a  manner  as  to  gi^e  value  to  the  land  which 
remained.  Ttie  expenditure  of  the  proceeds  .of  the  sale,  which  were  to  be 
placed  in  the  hands  of  the  treasurer  of  the  company,  for  impro?iag  roads, 
streets,  or  any  Qther  purpose^  was  vested  in  the  discretion  of  a  majority  of  the 
partners.  Powers  of  attorney  were  to  be  given  to  the  president  by  each  of  the 
partners,  to  enable  him  to  execute  titles.  The  renunciation  of  the  rights  of 
the  wives  of  the  partners  who  were  married  was  to  be  given,  and  no  dividends 
were  to  be  received  by  such  as  did  not  furnish  it.  The  Sbreveport  cooipaDj 
was  organized  with  the  powers  of  the  president  to  sell,  in  order  to  facilitate  the 
sales  of  lots,  and,  by  his  agency,  to  give  an  impetus  to  the  speculation.  It  is 
contended  for.the  ^defendant,  that  after  the  dissolution  of  the  partnership  and 
the  .consequent  revocation  of  the  powers  of  the  president,  the  surviving  mem- 
bers still  authorized  McNeill  to  act  as  their  agent ;  that  they  bought  lots  them- 
selves from  him,  in  his  capacity  as  president  of  the  company ;  and  that  he  con- 
tinued to  dispose  of  lots  to  other  persons,  subsequently  to  the  sale  to  Scufali^ 
oi  the  17th  of  August,  1838. 

In  relation  to  the  first  sale,  viz.,  that  of  lots  15  and  16,  on  the  28th  of  July,. 
1837,  although  McNeill  deviated  from  the  terms  and  conditions  of  his  authority 
to  sell,  we  think  the  silence  of  the  parties  intereated  for  so  long  a  period  aAer 
the  sale,  their  course  in  relation  to  the  xxther  sale,  and  tlie  andistui:bed  posses- 
sion of  Sewall  during  liis  life,  amount  to  a  ratification  which  iu  law  results 
from  the  voluntary  execution  of  the  sale.     McNeiU  was  the  agent  and  partner 
of  the  several  propria tois ;  he  sold,  and  as  no  proof  has  been  adduced  to  the 
contrary,  we  are  bound  to  infer  from  the  attending  circumstances  that,  as  hia 
act  was  never,  until  the  institution  of  this  suit  in  1842«  disavowed,  and  the  pro- 
ceeds of  the  sale  inured  to  their  benefit  in  the  partnership  concern,  that  they 
considered  the  sale  as  binding  on  them.    At  all  events*  in  law,  they  cannot  be 
permitted,  at  this  time,  to  disturb  it  in  the  hands  of  a  purchaser  whose  good 
faith  is  not  quesUoned.    Marsh  v.  Smithy  and  cases  cited,  5  Rob.  618. 

But  in  relation  to  the  last  sale,  there  £an  be  no  question  that  Sewall  acquired 
.no  title  whatever  under  it,  except  that  which  McNeill  himself  had.     The  for- 
mal protest  of  a  portion  of  the  proprietors  immediately  after  the  sale  was 
known  to  them,  puts  an  end  to  all  doubt  on  the  subject.     The  partnership  v^'as 
dissolved.     McNeill  had  no  authority  to  sell  for  his  partners.     No  act,  on  the 
part  of  the  co^ proprietors,  has  been  ahown,  from  which  a  ratification  results. 
Indeed  we  can  come  to  no  other  conclusion  than  that  the  sale  of  August,  1838, 
was  a  fraud  throughout,  as  there  was  a  suit  pending  at  the  time  which  had  been 
instituted  in  June  previous,  for  a  partition  of  the  property  then  renuuning  un- 
sold, in  which  McNeill  was  a  party  plaintifiT,  and  John  Oa  Sewall  was*  at  the 
time,  secretary  to  the  company. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  as  to  the  lots  15 
and  16  in  square  no.  24,  and  as  toihem  judgment  is  rendered  for  the  defei^d- 
ant ;  and  in  other  respectB  It  is  oifii'med ;  the  /ippellees  paying  the  cosia  of  xhis 
appeal. 

Sliukll,  J.  The  facts  upon  which  ibis  case  depends  are  extremely  £om- 
plicattid  ;  aud  the  dilficuliy  of  ascertaining  their  legal  eflfect  is  much  increased 
by  the  obscure  and  impei  lti4;t  manner  in  which  portions  of  tliem  are  presented 
by  the  evidence. 

1.  The  result  of  my  exoininatioA  is,  a  concurrence  inXhe  decree  with  regard 
to  the  luts  sold  m  1837. 
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II.  With  regard  to  those  sold  io  1838«  my  conclnsioo  to  coocar  has  beeo  C^ane 
formed  with  mare  difficulty.  It  is  not  easy,  io  the  perusal  of  the  evidence,  Battlk. 
(much  of  which  eoDsists  of  brief  admissions  by  the  respective  litigants.)  to  ex- 
clude the  impression  that,  if  the  minute-books  and  other  records  of  the  compa- 
ny had  been  produced,  and  the  various  proceedings  and  acts  of  the  company 
and  its  members  down  to  the  institution  of  this  suit  had  been  exhibited  fully 
and  in  detail,  it  would  have  presented  such  a  case  as  would  have  precluded  tlie 
plaintiffs  from  disturbing  the  thii*d  possessor.  Bat,  as  the  cause  has  been  pend- 
ing several  years,  and  there  is  reason  to  beJieve  that  the  defendant  had  the 
means  of  fuller  evidence  within  his  reach,  and  with  reasonable  diligence  could 
have  presented  it,  he  must  abide  by  the  case  as  made.  It  does  not  show  a  state 
of  facts  from  which  the  ratification  of  the  second  sale  necessarily  results.  The 
burden  of  proof  was  upon  the  defeodant.  See  Bernard  v.  iZ/vaf,  13 
La.  174. 

I,  therefore,  concur  in  the  entire  decree. 


**^.-^yV.^     .  ^*-«-^  ii^^^»^"k*^^>,^»-'^^      #    X^     -        ^V'^a/^ 


MooEE  r*  The  Mayor  &c.  of  Shreveport.  m    tS 

The  oorpontion  of  «  town  caiuot  be  made  liable  for  damage  to  An  individaal  ooeaaioned 
by  an  obitractioo  in  the  street,  where  the  injvry  might  have  beea  avoided  by  ordinary  care 
on  the  part  of  the  plaintiC  Per  Curiam :  We  are  not  to  be  oonaldered  aa  reoogniaiug,  on. 
deroor  legialatioo,  the  right  of  actiao  of  an  iodividoal  in  any  caie,  against  a  towa  corpo- 
ration for  damages  in  4x»seqaence  of  accidents  occasioned  by  the  oonditioo  «/  roads» 
streets,  or  highways. 

APPEAL  from  the  Disti'icC  Court  of  Caddo,  Taylor,  J.  R.  Jones  and 
Spofford,  for  the  plaibtilT,  cited  ^  La.  463.  11  La.  86.  15  La.  171.  K. 
iV.  Wood,  for  the  appellants,  contended  that  the  injury  sustained  by  the  plain- 
tiff might  bave4>een  aaroided  by  ordinary  care  on  his  part,  citing  2  Starkie,  536. 
11  East.  60.     The  judgment  of  the  court  was  prononnced  by 

EusTis,  C.  J^  This  is  an  action  instituted  by  the  plaintiff,  to  recover  from 
the  corporation  of  the  town  of  Shreveport,  in  the  parish  of  Caddo,  the  sum  of 
$2,000,  damages  for  injury  snetained  by  a  fall  in  the  street  of  the  town,  alleged 
to  be  caused  by  an  obstruction  placed  therein  by  the  defendants,  and  by  the  geu- 
eral  bad  condition  of  the  sansie.  There  was  a  verdict  for  the  plaintiff  for  $300, 
and  judgment  accordingly.  After  an  ineffeotoal  attempt  to  obtain  a  new  trial, 
the  defendants  have  appealed. 

Ailer  the  argument  of  this  case  was  closed,  the  ceoit  directed  tiie  attention 
of  counsel  to  the  question,  whether  an  action  of  thia  character  could  be  main* 
tained  against  a  municipal  corporation,  under  our  laws.  We  had  doubts  wheth-  * 
er  tJhose  corporations  were  responsible,  and  corporatora  could  be  taxed  to  in- 
demnify individuals  against  accidents  occasioned  by  the  condition  of  roada* 
streets,  and  highways.  •  ,.   '      ' 

No  authority  has  beetn  adduced.  And  we  are  not  aware  of  any  precedent  in 
our  jurisprudence,  for  such  an  action.  We  have  not  an  opportunity  at  preseot 
to  examine  the  subject  as  its  importance  requires,  still  less  to  lay  down  and  de- 
ine  the  cases  and  limitations  in  which  the  action  could  in  any  event  be  main- 
tained, under  our  legislation,  nor  must  we  be  considered  as  recognizing  the  right 
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uf  notion  of  the  plaiotiflf  against  the  corporation.  Our  impreBsion  is  that,  in 
the  english  and  american  cases  in  which  this  action  is  sustained,  the  remedj 
against  corporations  has  been  given  by  statute.  See  the  opinion  of  Lord 
Kenyon  in  the  case  of  Rupet  and  others  v.  The  Men  of  Devon,  2  Durnford  and 
East,  672 ;  and  Mower  v.  The  Inhabitants  of  Leicester,  9  Mass.  246. 

It  does  not  become  necessary,  however,  to  decide  this  point,  in  as  much  as  we 
are  of  opinion  that  the  accident  resulted  from  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff.  The  obstruction  complained  of  was  in  the  bnsiness  part 
of  the  town,  and  had  been  permitted  to  remain  for  some  time.  The  plaintiff 
\vas  a  clerk  in  a  store,  and  resided  there ;  and,  with  ordinary  caution  on  his 
part,  the  injury  would  have  been  avoided.  The  evidence,  we  think,  conclusive, 
as  to  that  fact. 

Id  an  action  against  a  town  upon  tlie  statute,  for  damage  to  plaintiflfs*  stage 
coach  occasioned  by  the  condition  of  a  highway,  it  was  held  that  the  burthen  of 
proof  was  on  the  plaintiff,  to  show  that  he  was  fi*ee  from  negligence,  that  is, 
using  due  care  and  skill.  Adams  v.  The  Inhabitants  of  Carliste,  [21  Pickeriog, 
147.     See  Lane  v.  Crombie,  12  Pickering,  177. 

On  the  merits,  we  think,  the  case  is  clearly  with  the  defendants. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment 
rendered  for  the  defendants,  with  costs  in  both  courts.  . 
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NoRuis  V,  Fristob,  Administratrix. 

The  right  to  ftnnol  a  jadgment  is  not  restricted  to  the  cases  specially  enamerated  by  ait.  607 
of  the  Code  of  Practice.  Bat  to  entitle  a  party  to  sacb  relief,  a  case  mast  be  made  oat 
showing  that  it  woald  be  against  good  oonscieoce  io  execute  the  jadgment,  and  that  the 
plaintiff  coald  nut  have  availed  himself  of  the  matter  in  the  former  litigataon.  or  was  pre> 
vented  by  fraud  or  accident  from  so  doing.  If  there  has  been  lacke$  or  negligence,  tbe  par- 
ty eannotbe  relieved.  The  matter  mast  be  sacb  as  the  defendant  coold  not,  by  reasooabia 
diligence,  have  known. 

The  release  of  the  sareties  of  an  administratrix  authorizes  tbe  heirs  or  creditors  to  compel  her 
io  give  new  security,  but  does  not  deprive  her  of  the  right  to  collect  the  debts  of  tbe  suc- 
cession, antil  removed  from  office. 

APPEAL  from  the  District  Court  of  Catahoula,  Barry,  J.  Purvis,  for  the 
appellant,  cited  C.  P.  607,  608,  613.  C.  C.  1119,  1125,  3622  §  31.  12 
La.  396.  15  La.  58.  11  La.  419.  1  Rob,  115.  Mayo,  for  the  defendant, 
relied  on  2  La.  181.  3  Rob.  225,  and  cases  there  cited.  The  judgment  of 
the  court  was  pronounced  by 

Slidell,  J.  The  plaintiff  seeks  by  this  action  to  annul  a  judgment  which 
the  defendant  obtained  against  him,  in  March,  1848,  upon  a  promissory  note 
endorsed  by  him.  He  also  obtained  an  injunction  to  stay  execution.  The 
present  defendant  pleaded  the  exception  of  res  judicata,  and  also  that  the  pe- 
tition on  its  face  exhibited  no  cause  of  action  or  ground  for  injunction.  The 
•xceptiqp  was  sastained  by  the  court  below,  and  the  plaintiff  has  appealed. 

The  main  ground  for  injunction  and  of  nullity,  is  alleged  as  follows :  "  That 
said  judgment  is  eiToneous,  and  ought  to  be  annulled,  for  the  following  good  and 
sufficient  causes,  to  wit:  that  said  judgment  was  obtained  by  fraud,  the  whole 
debt  sued  for  having  been  previously  paid  and  satisfied,  as  your  petitioner  is  ia- 
formed.  and  verily  believes,  by  one  Edom  L.  Fariss,  in  his  life  time,  in  compJi* 
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auce  with  a  contract  entered  into  with  John  R.  Seay,  the  principal  on  the  above  Nonnis 
notes,  on  which  Sarah  E.  Fristoe  obtained  a  judgment.  The  said  /.  R.  Seay^  Fristok. 
having  sold  the  property  for  which  said  note  was  given  to  said  Fariss^  with  the 
express  stipulation  that  this  note,  on  which  the  judgment  herein  sought  to  be 
annulled  was  obtained,  should  be  paid  by  said  Fariss  in  his  life  time.  Which 
facts  as  above  stated,  with  regard  to  the  payment  aforesaid,  have  come  to  the 
knowledge  of  this  petitioner  since  the  rendition  of  the  judgment  herein  sought 
to  be  annulled.** 

It  is  provided  by  the  Code  of  Practice,  art.  607,  that  a  defmitive  judgment 
may  be  annulled  in  all  cases  where  it  appears  that  it  has  been  obtained  through 
fraud,  or  other  ill  practices,  on  the  part  of  the  party  in  whose  favor  it  was  ren- 
dered ;  as,  if  he  had  obtained  the  same  by  bribing  the  judge  or  the  witnesses, 
or  by  producing  forged  documents,  or  by  denying  having  received  the  payment 
ofa  sum  the  receipt  of  which  the  defendant  had  lost,  or  could  not  find  at  the  time, 
but  has  found  since  the  rendering  of  the  judgment.  We  concur  with  the 
plaintiff's  counsel  in  the  position  that,  the  relief  by  action  of  nullity  is  not  to  be 
restricted  to  the  cases  specially  enumerated.  They  are  put  byway  of  illustra- 
tion, and  the  article  may  be  considered  as  enunciating  the  principle  that,  even 
afler  judgment,  a  party  may  be  relieved.  But  this  relief,  and  the  conservative 
remedy  of  injunction,  must  be  granted  with  great  circumspection,  otherwise 
there  would  be  no  end  of  litigation.  Hence  a  case  must  be  exhibted  of  mat- 
ter which  would  make  it  against  good'conscience  to  execute  the  judgment — mat- 
ter of  which  the  injured  party  could  not  have  availed  himself  in  the  former  liti- 
gation, ^or' which  he  was  prevented  by  fraud  or'accident  from  availing  himself 
of.  The  matter  must  also  be  such  as  the  party,  by  the  use  of  reasonable  dili- 
gence, could  not  have  known :  for  if  there  have  been  laches  or  negligence, 
that  destroys  the  title  to  relief.  See  Story*s  Equity  Jurisp.  §  887.  Story's 
Equity  Pleadings,  §  414.  Garlick  v.  Reece,  8  La.  101.  McMicken  v.  Millaudon^ 
2  La.  180. 

There  is  [a  strong  analogy  ^between  actions  to  annul  judgments  and  motions 
for  new  trial;  and  recurring  to  the  provisions  of  our  Code  on  the  subject  of 
new  trials  we  find  the  familiar  rule,  that  where  the  application  is  on  the  ground 
of  the  discovery  of  new  evidence,  it  must  be  evidence  "which  he  could  not 
with  due  diligence  have  been  obtained  before."     C.  P.  560. 

Applying  these  rules  to  the  present  case,  the  petition  is  clearly  defective. 
The  absence  of  negligence,  the  exertion  of  diligence,  are  not  alleged.  We  may 
also  remark  that  the  fact  of  payment,  is  loosely  and  defectively  stated.  The 
petitioner  does  not  allege  when,  nor  to  whom,  the  payment  was  made.  The 
allegation  that  the  sureties  of  the  administratrix  (the  plaintiff  in  the  former 
suit),  have  been  released  from  liahility  on  her  official  bond,  was  also  insufficient 
to  sustain  the  injunction.  Assuming  the  allegation  to  be  true,  it  does  not  follow 
that  she  has  ceased  to  be  clothed  with  authority  to  collect  the  judgment.  The 
release  of  the  sureties  might  have  afforded  ground  to  the  heirs  or  creditors  to 
compel  her  to  give  new  security.  This  she  may  have  done.  Non  constat  that 
she  has  been  deprived  of  her  office.  Judgment  affirmed. 
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Haynes  r.  Heard. 

A  party  to  an  action  to  whom  an  interrogatory  is  propoanded  by  bis  adversary,  may  state  is 
his  answer  any  matter  pertinent  to  tbe  issae,  and  clearly  connected  with  the  facu  which 
his  adversary  is  seeking  to  establish.  The  answer  may  be  qnalified  by  the  statement  of 
facts  which  would  prevent  the  consequences  of  an  absolate  and  anqaalified  answer. 

Where,  in  an  action  on  a  note  which  is  silent  as  to  the  rate  of  interest,  a  party,  for  tbe  par- 
pose  of  recovering  a  higher  rate  of  interest  than  would  be  dae  on  a  note  made  in  this  State, 
interrogates  his  adversary  as  to  whether  the  note  was  not  ezecnted  by  him  in  anot  her 
State,  the  latter  may  mention  in  his  answer,  after  denying  that  tbe  note  was  made  by  him 
in  the  State  indieirted,  that  the  consideration  for  which  the  note  was  given  had  ftiled,  or 
that  no  consideration  ever  existed.  Per  Curiam:  The  purpose  of  the  interrog  atory  being 
to  subject  defendant  to  a  liability  for  a  higher  rate  of  interest,  a  fact  going  to  repel  that 
liability,  by  invalidating  the  contract,  is  within  the  fair  scope  of  the  rule. 

APPEAL  from  the  District  Court  of  UnioD,  Copley%  J.  Bailey  and  McGill 
for  the  plaiotiff.  W.  /.  Q.  Baker,  for  tbe  appellant,  cited  9  Rob.  173. 
1  La.  196.  6  Mart.  N.  S.  706.  Evans*  Pothier,  p.  445,  nos.  826,  827.  The 
judgment  of  the  court  was  pronounced  by 

S  LI  DELL,  Jf.     This  suit  is  brought  upon  a  note  ot  the  following  tenor: 
«'  One  day  after  date  I  promise  to  pny  Thomas  Haynes,  or  bearer,   S833  33, 
for  value  received. 

November  3, 1841.  William  C.  Heard." 

The  plaintiff  alleged  in  his  petition  that  the  note  was  made  by  the  defendant, 
in  the  State  of  Alabama,  and  that  eight  per  cent  per  annum  is  the  legal  rate  of 
interest  in  said  State  upon  promissory  notes  after  they  become  due  and  payable* 
when  no  rate  of  interest  is  expressed.     The  prayer  was  for  judgment  for  the 
amount  of  the  note  and  eight  percent  interest.     The  plaintiff  accompanied  bis 
petition  y^ith  the  following  interrogatory  to  the  defendant.     **  Was,  or  was  not, 
the  note  sued  upon  made  by  you  in  the  State  of  Alabama  ?  *'     The  defendant 
admitted  in  his  answer  that  he  made  the  note,  but  pleaded  the  general  issue  to 
all  the  other  allegations  of  the  petition.    He  also  specially  pleaded  that  be  was 
induced  to  sign  the  note  by  fraud  practiced  on  him  by  the  plaintiff,  and  that  the 
consideration  of  the  note  had  failed.    Other  special  matters  of  defence  were 
pleaded  in  the  answer,  together  with  a  recooventional  demand.     The  defendant 
answered  the  interrogatory  as  follows.     **  The  note  sued  was  not  made  by  roe 
in  the  State  of  Alabama.    But  I  made  it.    But  at  the  time  I  made  it,  I  bad 
already  paid  the  plaintiff,  Thomas  Haynes,  and  those  to  whom  he  bad  trans- 
ferred my  notes,  at  least  $2000  more  than  ever  I  had  received  consideration  for  ; 
and  the  consideration  for  which  the  note  sued  on  was  made  has  entirely  failed.** 
In  Rogers  v.  Parmetti,  the  plaintiff  called  on  the  defendant  to  say,  whether 
the  signatures  affixed  to  tbe  notes  on  which  the  suit  was  brought  bad  not  been 
written  by  him.     The  defendant  answered   that  they  were,  but  that  be  bad 
never  received  any  legal,  valuable,  or  good  consideration  therefor.     The  court 
held  that  the  portion  of  the  answer  alleging  failure  of  consideration  was  errone- 
ously stricken  out.  1  Mart.  N.  S.  382.    This  decision  was,  it  is  true,  based  upon 
the  Code  of  1808,  and  the  ancient  practice  of  the  courts  of  Spain.     In  Nlckols 
V.  Peirce,  6  Mart.  N.  S.   705,  which  was  decided  nnder  the  Code  of  Practice, 
the  plaintiff  being  asked  whether  he  bad  dot  agreed  with  the  defendant  to  erect 
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an  engine  upon  a  lot  of  ground  and  put  the  same  in  operation  as  a  saW'-mill, 
answered  that  he  had  ;  but  that  the  defendant,  having  failed  to  comply  with  the' 
contract,  by  furnishing  the  lot  of  ground,  they  had  both  agreed  to  recede  front 
the  agreement.  It  was  held  that  the  plaintiff  was  properly  permitted  to  offer 
his  answers  in  evidence.  In  Glasgow  v.  Stevenson^  the  party  to  whom  interro- 
gatories had  been  put  with  the  object  of  establishing  the  existence  of  a  bill  of 
exchange,  was  permitted,  in  his  answer,  to  state  its  loss.  6  Mart.  N.  S.  569« 
See  also  1  La.  697.     C.  P.  353. 

The  principle  upon  which  these  decisions  rest  is,  that  the  answers  objected  to 
were  pertinent  to  the  issue,  and  clearly  connected  with  the  facts  which  the 
adversary  sought  to  establish ;  and  that  the  party  had  the  right  to  qualify  the 
answer  he  was  called  upon  to  make,  by  stating  facts  which  prevented  the  conse- 
quence of  absolute  and  unqualified  answers. 

In  the  present  case  the  manifest  object  of  the  plaintiff's  interrogatory  was,  to 
establish  a  basis  for  the  claim  of  eight  per  cent  interest,  upon  an  instrument  which^ 
without  the  evidence  proposed  to  be  elicited  by  the  answer,  would  have  been 
presumed  to  fall  under  our  own  law,  and  bear  only  five  per  cent.  The  purpose 
of  the  interrogatory  being  to  impose  such  a  liability,  a  fact  going  to  repel  that 
liability,  by  invalidating  the  contract,  was  within  the  fair  scope  of  the  rule. 

The  case  of  W^illiama  v.  Vance,  2  An.  908  has  been  cited  as  recognizing  an  op- 
posite rule.  We  think  otherwise.  The  interrogatory  there  was :  '*  Has  not  the 
amount  of  said  note  been  demanded  of  you  since  maturity.*'  The  court  consi- 
dered the  interrogatory  as  going  to  the  question  of  costs  dependent  upon  **  the 
amicable  demand  before  suit."  An  affirmative  answer  that  a  sum  of  money  had 
been  demanded  from  the  defendant,  would  not  imply  the  existence  of  a  liability 
for  its  amount. 

Being,  therefore,  of  opinion  that  the  court  below  erred  in  striking  out  that 
})ortion  of  the  defendant's  answer  which  implied  a  liability  upon  the  note,  we 
Inust  remand  the  cause. 

It  is,  thereiore,  decreed  that,  the  judgment  of  the  court  below  be  reversed ; 
ftnd  that  this  cause  be  remanded  for  further  proceedings  according  to  law;  thtf 
plaintifl  pnying  the  costs  of  this  appeal. 
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Where  a  pafty,  v^hobas  propounded  interrogatories  to  his  advensry,  ddes  not  choofte'  to  ustf 
them,  the  latter  may  avail  bimielf  of  them.  Nor  can  this  right  be  defeated  by  the  plam- 
tiff's  abandoning  bis  suit,  before  trial,  and  without  having  used  the  interrogatories. 
Where,  after  aach  an  abandonment,  the  plaintiff  institutes  a  second  action  for  the  same 
cause,  defendant  may  offer  in  evidence  his  answers  to  the  interrogatories  propounded  in 
the  first  case. 

A  manifest  evasion  by  a  party  to  answer  interrogatories  propounded  to  him,  when  he  coaM 
not  mistake  their  import,  creates  a  violent  presumption  that  a  true  and  direct  answer 
would  have  destroyed  his  claim  or  defence. 

Where  the  defendant,  in  an  action  on  a  foreign  judgment  rendered  against  a  person  of  the 
same  name,  denies  his  identy  with  the  defendant  named  in  the  transcript,  he  must  disprove 
his  identity.    The  proof  furnished  by  the  record  is  primd  facit  sufiicient  against  him. 

APPEAL  from  the  District  Court  of ' Union,  Copley,  J.     W.  /.  Q.   Baker, 
for  the  appellant.    McGuire  and   Ray,   for  the  defendant.     The  judg« 
ment  of  the  court  was  pronounced  by 

82 


630  SUPREME  COURT  OF  LOUISIANA, 

Whitjno  Slidell,  J.     The  action  is  upon  a  judgment  obtained  by  plaintiff  against 

I?£Y  Thomas  Ivey,  in  Alabama.    The  defendant  answered  by  a  general  denial,  and 

also  specially  denied  that  he  was  the  person  against  whom  the  judgment  was 
rendered,  or  that  he  ever  gave  such  a  note  as  the  one  upon  which  said  judg- 
ment was  rendered  **as  he  recollects.*' 

At  the  trial  of  the  cause  the  plaintiff  offered  in  evidence  an  authentic  tran- 
script of  the  Alabama  record,  exhibiting  judicial  proceedings  to  judgment  and 
execution,  against  Thomas  Ivey,  at  the  suit  of  John  Whiting.  The  defendant 
then  offered  the  petition,  interrogatories,  answers  to  interrogatories,  and  judg- 
ment of  voluntary  non-suit,  in  a  former  suit  between  the  same  parties,  upon 
the  same  judgment,  and  in  the  court  in  which  the  present  suit  was  brought. 
Upon  this  evidence  there  was  final  judgment  for  the  defendant.  The  plaintiff 
has  appealed,  and  asks  that  the  cause  be  remanded. 

When  the  defendant's  answers  to  the  interrogatories  propounded  in  the 
former  suit  were  offered  by  the  defendant,  the  plaintiff  excepted  to  the  ad- 
mission of  the  evidence  upon  the  grounds,  that  the  former  suit  was  dismissed 
by  judgment  of  voluntary  non-suit,  without  any  contradictory  proceedings,  or 
use  made  of  the  interrogatories,  or  any  trial  of  the  cause  ;  and  that  the  an- 
swers could  not  be  used  by  the  party  answering,  in  the  trial  of  a  new  suit  upon 
the  satne  cause  of  action.  The  plaintiff  also  called  the  attention  of  the  court 
to  the  fact  that,  the  answers  were  offered  without  any  previous  notice  of  the 
defendant's  intention  to  offer  them,  and  asked  leave  **to  file  a  notice"  to  strike 
out  the  answers  to  interrogatories  as  evasive,  which  the  court  refused,  '*  on 
the  ground  that  the  notice  to  strike  oat  could  not  be  filed  after  the  trial  had 
commenced."  To  the  opinions  of  the  court  admitting  the  evidence,  and  re- 
fusing the  plaintiff's  application,  bills  of  exception  were  taken. 

The  raling  of  the  court,  on  the  first  point,  was  correct.  If  the  adversary 
who  has  propounded  the  interrogatories  does  not  chose  to  use  them,  the  party 
answering  may  avail  himself  of  them.  This  would  have  been  the  defendant's 
right  in  the  former  suit,  and  the  plaintiff  cannot  be  permitted  to  evade  it,  by 
voluntarily  abandoning  the  former  suit.  This  equitable  rule  was  expressly  re- 
cognized in  Hunter  v.  Smith,  5  Mart.  N.  S.  179,  and  we  see  no  reason  to 
doubt  its  propriety. 

As  to  the  second  point,  we  do  not  think  it  necessary  to  enquire  whether  the 
court  erred  in  refusing  to  entertain  an  application  for  leave  to  strike  out  the 
answers.  The  answers  received  were  not  entitled  to  consideration,  be- 
cause they  were  evasive,  and  did  not  negative  the  existence  of  the  judgment. 
The  interrogatories  propounded  were :  1st.  Do  you  not  owe  the  judgmeut 
sued  on  in  this  case.  2d.  Did  you  not  owe  the  amount  of  said  judgment  ?  If 
yea,  have  you  ever  paid  the  same  7  To  the  first,  the  defendant  answered : 
**  Not  that  1  know  of-— has  no  recollection  of  any  such  judgment  ever  having 
been  rendered  against  him."  To  the  second:  *^I  never  knew  that  I  owed 
such  a  judgment— of  course  I  never  paid  it."  Upon  these  answers,  the  de- 
fendant succeeded  in  overthrowing  a  solemn  judgment  of  the  Circuit  Court  of 
Alabama.  But  if  we  dissect  the  answer,  it  does  not  contradict  the  existence 
or  binding  force  of  the  judgment.  A  defendant  may  be  legally  cited  in  a 
cause,  and  making  default,  as'  in  this  case,  may  really  not  know  that  a  judg- 
ment was  afterwards  rendered  against  him.  The  answer,  therefore,  that  the 
defendant  did  not  know,  nor  had  any  recollection  of,  any  such  judgment,  ^ras 
insufficient  to  defeat  the  record.  Again,  if  the  denial  of  identity,  which  we 
find   in  the  defendant's  plea^   wa8  founded   in  truth,    it  is   remarkable    ibat 
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the  defendant's  answer  to  the  inter rogatoiy  should  have  been  silent  on  that  Whitihq 
point.  The  second  answer  is  clearly  evasive.  The  question  was,  whether  jy^j^ 
he  owed  the  amount  of  the  judgment.  The  answer  merely  reaffirms  the  ig- 
norance of  the  existence  of  the  judgment.  It  is  silent  on  the  question  of  in- 
debtedness. The  petition  and  the  record  annexed,  it  must  be  observed,  in- 
formed him  that  the  original  cause  of  action  was  a  note,  nnd  the  evasiveness  of 
the  answer  justifies  the  belief  that,  even  if  he  did  not  know  of  the  existence 
of  the  judgment,  he  was  not  ignorant  of  his  indebtedness. 

A  manifest  evasion  to  answer  questions  put  to  a  party  when  he  could  not 
mistake  their  import,  creates  a  violent  presumption  that  a  true  and  direct 
answer  to  them  would  have  destroyed  his  claim  or  defence.  Knight  v.  Murchi- 
soHf  I  Rob.  33.  See  also  Birdy.Bowie^  3  Mart.  N.  S.  116.  Barrow  v. 
Sterlings  -2  Mart.  N.  S.  55.  A  fortiori,  an  evasive  answer  should  not  over- 
throw the  most  solem  evidence,  a  judicial  record.  The  burden  was  upon  the 
defendant  to  disprove  his  identity  with  Thomas  Ivey  named  in  the  record, 
which  was  frimd  facie  sufficient.    Jackson  v.  King,  5  Cowen,  S37. 

As  the  plaintiff  has  not  asked  for  a£nal  judgment  in  this  cause,  but  only  that 
it  be  remanded,  we  will  grant  relief  as  prayed  for. 

It  is,  therefore,  decreed  that,  the  judgment  of  the  court  below  be  reversed, 
and  this  cause  remanded  for  further  proceedings  according  to  law ;  and  with 
iofctructions  to  the  court  below  to  disregard  the  answei-s  to  interrogatories  made 
by  the  defendant;  the  defendant  paying  the  costs  of  this  appeal 


fc.^  ^  ^x^' 


Copley  v.  Dosson. 

The  proceeding  aathorUed  by  sec.  13  of  the  stat.  of  20  March,  1839,  against  third  persons 
onder  %.fi.fa.,  cannot  be  substitated  for  a  direct  revocatory  action,  and  be  used  to  assail,  on 
the  groand  of  fraad,  the  title  of  sack  third  person  to  property  in  his  possession. 

Interrogatories  propounded  to  a  third  person  under  section  13,  of  the  stat  of  20  March,  1839, 
though  not  answered  on  the  day  on  which  the  party  was  cited  to  appear,  cannot  be  taken 
for  confessed  without  an  order  of  court.  Until  such  an  order  has  been  made  the  person  in- 
terrogated may  appear  and  answer  them,  and  plead  any  defence  he  -could  have  previously 
offered. 

APPEAL  from  the  District  Court  of  Franklin,  Barry,  J.     Morrison,  for  the 
appellant.     Garrett,  for  the  garnishee.    The  judgment  of  the  court  was 
pronounced  hy 

Kirre,  J.  The  plaintiff,  having  first  caused  an  execution  to  issue  upon  a 
judgment  obtained  against  M,  H,  Dosson,  proceeded  under  the  13th  section  of 
the  act  of  1839,  to  propound  interrogatories  to  Mrs,  iV.  C.  Dosson,  as  garnishee^ 
who  excepted  to  answering  them  on  the  ground  that,  the  plaintiff  had  not 
averred  in  his  petition  that  she  had  in  her  possession  property  of  the  defend- 
ant, M.  H,  Dosson,  or  that  she  was  indebted  to  Dosson;  that  the  interroga- 
tories were  not  pertinent  to  the  legal  issue  between  the  parties,  whether  or  not 
she  was  indebted  to  the  defendant  in  execution,  or  had  funds  of  his  in  her 
hands ;  and  finally,  she  pleaded  res  judicata.  The  exception  was  sustained ; 
and  from  a  judgment  dismissing  the  action,  the  plaintifif  has  appealed. 

There  is,  in  our  -opinion,  no  error  in  the  judgment  appealed  from.    The 
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CoTLF.r       manifest  object  of  tfae  interrogatories  propounded  was,  to  assail  the  ganiishee's 
X)ilian       ti^^s  to  property  in  her  possession  on  the  ground  of  frand,  and  to  test  their  va- 
lidity in  this  proceeding. 

It  has  been  repeatedly  held,  that  the  proceedings  in  garnishment,  autfaorized 
by  the  act  of  1839,  could  not  be  converted  to  this  purpose,  or  substituted  for  a 
direct  recoventory  action.     1  Rob.  436.     17  La.  558. 

The  position  assumed  by  the  plaintiff  that,  the  garnishee  having  failed  to  as- 
Bwer  the  interrogatories  on  the  day  for  whieh  she  was  cited  to  appear,  they 
were  to  be  considered  as  confessed,  without  a  motion  or  order  of  the  court  to 
that  effect,  and  as  precluding  her  from  all  further  defence,  is  untenable.  In  the 
case  of  Sturgess  v.  Kendall,  2  An.  565,  relied  on,  which  was  a  case  of  attach- 
ment, the  interrogatories  were  ordered  to  be  taken  as  confessed,  on  a  fornoal 
motion  to  that  effect.  Until  interrogatories  are  taken  by  the  court  as  confes- 
sions, the  garnishee  may  appear  and  answer  them,  and  plead  ail  defences 
which  he  could  have  previously  opposed  to  the  proceedings  against  him. 
'  Judgment  qffmudm 


George,  Curator,  &c.  r.  Lb  Gra^d. 

Where,  in  an  action  against  one  who  had  execated  a  mortgage  on  land  to  aecare  hia  faidifal 
adminittration  at  curator  of  a  ■occesnoo,  and  who  had  left  the  State  indebted  to  the  see- 
cesfion  for  moneya  received  by  him  in  fall  officiai  capacity,  a  cnrator  ad  hoc  is  appointed  to 
represent  the  abaentee,  and  a  jadgment  is  rendered  against  him  for  the  amoant  doe,  and 
the  mortgage  recognized  and  rendered  ezecatory,  the  jadgment  mnat  be  restricted  to  the 
property  mortgaged.  It  has  not  the  force  of  a  personal  jadgment,  rendered  after  citatioB ; 
nor,  on  being  recorded,  can  it  have  the  force  of  a  judicial  mortgage  on  property  held  by  a 
third  person,  under  a  ccmyeyance  from  the  debtor  anterior  to  the  judgment. 

APPEAL  from  the  District  Court  of  Caddo,  Taylor,  J.     Wood,  for  the  ap- 
pellant.    Crain,  Jones  and  R.   W.  Richardson,  for  the  defendant.    The 
judgment  of  the  court  was  pronounced  by 

Slideli.,  J.  Angus  McNeill  was  the  curator  of  a  succession,  and  gave  a 
mortgage  on  certain  property  in  the  parish  of  Cjaddo  to  secure  his  foithfal  ad- 
mioistrntion.  In  the  spring  of  1840,  McNeill  left  the  State  of  Louisiana  per- 
manently, and  has  lived  in  Texas  ever  siqce.  Subsequently,  George,  who  suc- 
ceeded him  in  the  curatorship,  instituted  an  action  against  McNeilL  In  the 
petition  he  alleges  that  McNeill  was  a  defsulter  to  the  succession,  and  had  left 
the  State.  He  praye^d  that  a  curator  €ul  hoc  might  be  appointed  to  represent 
McNeill,  that  he  might  have  judgment  against  McNeill  for  the  amount  of  the 
ofliciHl  bond,  and  that  the  mortgaged  property  should  be  sold  for  the  paymeol 
of  the  idebtedness.  Messrs.  Frost,  Gilbert  S^  Briggs,  were  appointed  to  rep* 
resent  the  absent  defendant,  and  were  cited  in  that  capacity.  An  exception 
was  pleaded  by  Frost  Sf  Briggs,  which  is  signed  by  Frost  as  curator,  and  by 
Briggs  without  mention  of  his  capacity  of  curator.  An  answer  in  the  case 
was  signed,  ^*Briggs  4'  Frost,  Attorneys  fur  defendant."  The  judgment  which 
was  rendered  in  1841,  decrees  that  George  recover  of  McNeill  $14,622  93  and 
interest ;  that  the  niurtguge  be  recognized  and  made  executory ;  and  that  an 
allowance  be  taxed  in  the  costs  in  favor  of  Frost  Sf  Briggs,  curators  ad  hoe. 
The  proceedings  upon  the  seizure  and  sale  under  a  fieri  facias  of  the  mor|- 
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gaged  property,  as  exhibited  in  the  sheriff's  retarn,  show  that  the  sheriff  treat-       Gkorgr 
ed  CrUberl  as  curator,  and  served  notice  on  him  in  that  capacity.  j^^  gTrand. 

The  question  presented  for  oQr  consideration  is,  whether  the  judgment  has 
the  force  of  a  personal  judgment  against  McNeill,  and,  being  recorded,  oper- 
ates as  a  judicial  mortgage  upon  property  in  the  hands  of  the  defendant,  held 
under  mesne  conveyances  from  McNeill,  bj  deed  anterior  to  the  judgment ;  or 
whether  the  effect  of  the  judgment  must  be  restrained  to  the  properly,  cov- 
ered by  the  mortgage^  rendered  executory  in  thftt  suit. 

We  consider' the  judgment  as  not  having  the  force  of  a  personal  judgment 
rendered  upon  citation.  McNeill  was  not  cited,  and  was  represented  by  a  cu- 
rator ad  hoc,  whose  appointment  was  valid  for  the  purpose  of  enforcing  the 
mortgage  upon  the  mortgaged  property  situated  within  the  jurisdiction  of  the 
court.  MUlaudon  v.  Beazley,  2  An.  9X6.  To  this  extent  its  operation  must  be  re- 
strained, Qoless  McNeill  can  be  considered  as  having  appeared  by  counsel,  or 
otherwise  become,  in  legal  contemplation,  a  party  to  the  cause.  The  sole 
facts  upon  which  the  plaintiff  relies  in  argument  are,  that  Frost  was,  as  prov- 
ed by  a  witness,  McNdWs  general  counsel  up  to  the  time  of  his  leaving  the 
State  in  1840,  and  that  the  answer  is  signed  by  Briggs  S^  Frost  as  **  attorneys 
for  defendant."  We  cannot  presume  that  the  relation  of  counsel  and  client  con- 
tinued between  Frost  and  McNeill  after  his  departure  from  the  State ;  and 
looking  to  the  record  as  a  whole,  we  consider  the  mode  in  which  they  signed 
the  answer  as  informal  merely,  and  that  in  legal  effect,  it  was  an  appearance  in 
their  capacity  as  curators  ad  hoc,  under  the  appointment  of  the  court.  The 
decree  proves  that  the  court  viewed  them  in  that  light,  and  their  receiving  the 
allowance  taxed  in  their  favor  shows  that  they  so  considered  themselves.  Up- 
on the  authority  of  Dupuy  v.  Hunt,  2  An.  562,  and  Broughton  v.  King,  2  An. 
571,  the  peremptory  exception  pleaded  by  the  defendant  was  properly  sus- 
tained. Judgment  affirmed* 
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Peterson  v.  Bukn. 

Where  the  plaintiff  in  an  action  to  retcind  the  lale  of  a  slave  on  accoant  of  a  redhibitory 
dlaease,  and  for  damagea  for  expeniei  iocnrred,  preaents  a  aapplemental  petition  alleging 
that,  aince  the  coeunencement  of  the  lait,  he  had  gold  the  slave  for  a  certain  sum  which 
was  his  fall  valae,  and  reducing  the  claim  for  damages  to  that  extent,  the  character  of  the 
action  is  not  thereby  changed  ;  bat,  by  disposing  of  the  slave,  the  defendant  placed  it 
beyond  his  power  to  comply  with  the  only  jadgment  which  ooold  have  been  rendered  in 
his  favor— for  the  retpm  of  the  slave*  on  the  reimbarsement  of  the  price  with  damages. 

Where  a  jadgment  has  been  rendered  against  a  plaintiff  in  a  redhibitory  action,  he  cannot 
institate  an  action  quanti  minaris  for  the  same  caase.  Nor  can  a  plaintiff  in  a  redhibitory 
action,  who,  by  disposing  of  the  slave  affected  with  the  redhibitory  vice,  has  placed  it 
beyond  his  power  to  comply  with  a  jadgment  in  his  favor,  change  the  action,  by  a  sopple- 
mental  petition,  to  one  quanti  nUnoris, 

Damages  for  ixgaries  sustained  by  a  purchaser  in  conseqaence  of  redhibitory  defects  in  the 
thing  sold,  can  be  recovered  only  in  a  redhibitory  action,  or  an  action  guatUi  minorit. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Peyton  and  /.  W.  Smith,  for  the  appellant.     T.  R.  Wolfe,  for  the  defend- 
ant.   The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  iostitnted  this  action  to  rescind  the  sale  of  a  slave, 
and  to  recover  damages,  alleging  that  the  slave  was  affected,  at  the  date  of  the 
Bale,  with  a  redhibitory  disease,  which  was  known  to  the  vendor,  and  not  com- 
menicated  to  the  plaintiff:  and  that  he  had  been  subjected  to  heavy  charges  for 
medical  services  rendered  to  the  slave,  and  for  attorney's  fees.  He  subso- 
qnently  presented  a  supplemenlHl  petition,  in  which  he  nven-ed  that,  he  had, 
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PxTsssoif      BiDce  the  commencement  of  the  suit,  sold  the  slave  for  $300,  which  was  her 

Burn.        ^^1'  value,  and  to  that  extent  reduced  his  claim  for  damages.  The  district  jodga 

seems  to  have  considered,  that  the  supplemental  petition  changed  the  acUon  to 

one  for  a  reduction  of  the  price ;  but,  upon  the  evidence,  gave  a  judgment  in 

favor  of  the  defendant,  from  which  the  plaintiff  has  appealed. 

The  character  of  the  action  was  not  changed  by  the  supplemental  petition. 
The  original  demand  was  for  a  rescisron  of  the  sale,  and  for  damages.  The 
supplemental  petition  merely  reduced  the  claim  for  damages.  The  suit 
still  preserved  its  original  character  of  a  redhibitory  action.  If  the  plain- 
tiff  had  been  successful,  the  judgment  of  the  court  would  have  decreed  the 
return  of  the  slave  to  the  vendor,  and  the  reimbursement  of  the  price  to  the 
vendee,  with  such  damages  as  he  had  sustained.  By  disposing  of  the  slave,  the 
plaintiff  placed  it  beyond  his  power  to  comply  with  the  only  judgment  asked  for, 
or  which  could  have  been  rendered  in  the  event  of  success,  and  thus  defeated 
his  action.    Brotcn  et  al.  V.  DuplaniieTy  1  Mart.  N.  S.  317. 

But,  \i  it  be  admitted  that  the  object  of  the  supplemental  petition  was  to  change 
the  action  into  one  for  a  reduction  of  the  price,  the  condition  of  the  plaintiff  was 
not  bettered  by  the  attempted  change.  The  sale  of  the  slave,  as  we  have  seea, 
put  an  end  to  the  redhibitory  action.  In  that  suit,  he  could  no  longer  possibly 
prevail.  The  resort  to  that  action,  in  which  he  was  defeated,  exhausted  the 
remedy  given  to  him  by  law,  and  precluded  him  from  a  recourse  to  tlie  action 
quanti  minotis,  10  Toullier,  no.  163.  TropIong.Vente,  no.  581.  He  cannot 
be  permitted  indirectly,  by  amending  his  pleadings,  to  accomplish  that  which 
he  is  forbidden  to  do  directly, 

In  the  case  of  Richardson  v.  Johnson,  1  An.  390,  we  held  that,  under  onr  fe* 
gislation,  the  only  remedies  by  which  injuries  resulting  from  redhibitory  defects 
can  be  redressed,  are  the  actions  of  redhibition,  and  quanU  minoris.  Damages 
for  such  wrongs  can  only  be  assessed  by  judgments  rendered  in  one  of  those 
forms  of  action,  and  cannot  be  considered  as  a  separate  and  independent  de- 
mand. Having  failed  in  the  redhibitory  action,  and  also  in  the  attempt,  if  if  is 
to  be  so  considered,  to  convert  it  into  an  action  quanti  minoris^  the  claim  for 
damages  must  also  necessarily  fail.  Judgment  affirmed- 


MoNiTXow  OF  Johnson. 

Where  on  an  appeal  from  a  judgment  dismissing  an  application  to  bomologate  a  jadicial  tai^ 
nnder  the  stat.  of  10  March,  1834,  the  record,  though  certified  as  containing  all  the 
evidence  offered  below,  is  silent  as  to  the  pabUcatbn  of  the  monition,  the  judgment  of 
dismissal  must  be  affirmed. 

One  who  shows  no  interest  cannot  oppose  the  homologation  of  a  jadicial  sale,  applied  for 
under  the  stat.  of  10  March,  1834. 

APPEAL  from  the  District  Court  of  Plaquemines,  Rousseau,  J.     Jjombard 
and  Bradford,  for  the  appellant.    Rozelius,  for  the  opponent.     The  judg- 
ment of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  from  a  judgment  of  the  court  of  the 
second  judicial  district,  dismissing  a  monition  taken  out  by  Geo*  W»  Johnson^ 
to  confirm  a  sale  of  a  tract  of  land  in  the  parish  of  Plaquemines,  made  under 
the  authority  of  that  court.  There  was  an  opposition  filed  to  the  monition  by 
John  McDonogh,  in  which  he  alleged  certain  informalities  in  the  sale ;  on  one 
of  which,  viz.|  that  the  sale  ought  to  have  been  made  by  the  sheriflf.  instead  of 
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by  the  adtuinistrator  ot  the  succession  to  which  the  land  apparently   belonged     Mokitdn 
the  judge  dismissed  the  monition.  John«on. 

It  is  not  necessary  to  notice  the  several  grounds  on  which  this  case  has  been 
argued  at  bar.  It  involves  simply  a  question  of  every  day's  practice.  The 
party  applying  fur  the  benefit  of  a  monition,  which  is  to  cure  defects  of  form  in 
a  judicial  sale,  must  bring  himself  within  the  statute  of  1834.  The  basis  on 
which  the  courts  act  under  it  is,  due  notice  to  all  parties  by  certain  pnblicatioolB 
in  newspapers,  which  the  statute  requires.  The  certificate  shows  that  the 
record  contains  all  the  evidence  offered  in  the  conrt  below,  and  the  statement  of 
evidence  contains  nothing  in  relation  to  publication  of  the  monition.  On  this 
essential  point  the  record  is  silent. 

The  applicant  can,  therefore,  take  nothing  by  his  monition,  and  the  court  did 
not  err  in  dismissing  it. 

But  the  court  sustained  in  its  decree  the  opposition  of  McDonogk,  Now 
McDonogk  showed  no  interest,  and  consequently  had  no  right  to  interfere  with 
the  irregularities  or  defects  of  the  sale.  Livingstone.  Wfiile,  2  Annual R.  902. 
The  judgment  of  the  District  Court,  in  this  respect,  was  erroneous. 

It  is,  therefore,  adjudged  that  the  judgment  of  the  District  Court  be  annull' 
ed:  that  the  opposition  of  McDonogk  be  dismissed,  at  his  costs ;  that  the  mo- 
nition be  dismissed  at  the  costs  of  the  applicant;  and  that  the  costs  of  this 
appeal  be  paid  jointly  by  the  appellant  and  appellee. 


The  Charity  KtosPiTAL  v.  Stickney. 

The  charge  of  five  handred  dollars  imposed  by  sec.  4  of  stat  of  12  March,  1838,  on  theatres  id 
New  Orleans,  for  the  benefit  of  the  Charity  Hospital,  isdae  every  year. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J<  J  4 
and  H,  H.  StrawhridgCf  for  the  plaintiffs.  Conklin,  for  the  appellant. 
The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  case  was  before  us,  in  May,  1847,  and  was  remanded 
for  further  proceedings,  the  court  being  of  opinion  that  the  exaction  for  the 
price  of  a  license  for  theatrical  exhibitions  in  New  Orleans,  under  the  statutes 
of  March  7th,  1814,  and  March  12th,  1836,  was  not,  in  its  proper  legal  sense,  a 
tax.  Vide  2  Annual  K.  551.  There  was  judgment  for  the  plaintiff,  and  the 
defendant  has  appealed. 

The  district  judge  considered  that  the  charge  of  $500  on  theatres,  created 
by  the  law  of  1838,  being  imposed  in  tke  stead  of  four  annual  benefits  for  the 
use  of  the  Charity  Hospital,  was,  by  its  terms,  annualt  and  due  every  year. 
In  this  opinion  we  concur*  Judgment  affirmed. 
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Henriette  v.  Duplessis. 

A  nnncapative  testament,  executed  uader  private  signataro  in  the  oountry,  in  the  presence 
of  only  foar  witnesses  residing  in  the  phice  where  it  was  made,  is  valid,  when  from  the 
violence  of  the  disease  with  which  the  testator  was  attacked,  and  the  distance  at  which 
other  persons  competent  as  witnesses  resided,  a  greater  namber  could  not  be  procured. 

APPEAL  frorathe  District  Court  of  Plaquemioes,  Rousseau^  J.  Lombard, 
for  the  plaintiff,  cited  Code  Just.  b.  6,  tit.  23,  law  8.  Code  Nap.  art.  985. 
French  Ordon.  of  1735,  ss.  33  to  37.  Ferrari's  Span.  Library,  vol.  5,  verbo 
Testamentum.  Pretton,  for  the  appellant.  The  judgment  of  the  court  was 
pronounced  by 

Kino,  J.  The  plaintiff  claims  her  freedom  under  a  nuncupative  will,  exe- 
uted  by  her  former  owner,  Martin  Duplessis,  under  private  signature,  in  the 
country,  in  the  presence  of  five  witnesses.  The  objections  originally  urged 
against  the  validity  of  the  will,  upon  which  her  claim  for  freedom  depends, 
were  considered,  and  most  of  them  overruled,  in  the  case  of  Sophie  v.  Duples- 
sis et  aU  2  Ann.  Rep.  725.  In  that  case,  in  consequence  of  certain  defects  of 
proof,  a  judgment  was  rendered  as  in  case  of  non-suit,  leaving  the  plaintiff,  in 
any  future  action  that  she  might  institute,  to  supply  tliose  defects,  and  particu- 
larly to  show  either  that  the  witnesses  all  resided  in  the  parish  in  which  the 
will  was  made ;  or,  if  they  did  not,  that  a  greater  number  could  not  have  been 
procured  by  the  exercise  of  reasonable  diligence.  On  the  trial  of  the  present 
cause,  evidence  was  introduced  to  both  of  these  points.  It  was  admitted  that 
four  of  the  witnesses  were  residents  of  the  parish  where  the  will  was  made. 
The  testimony  in  relation  to  the  residence  of  the  fifth,  was  contradictory  and 
unsatisfactory.  The  dfstrict  judge,  however,  considered,  under  the  evidence, 
that  a  greater  number  of  witnesses  could  not,  under  the  circumstances,  have 
been  obtained ;  sustained  the  validity  of  the  will ;  and  decreed  the  plaintiff  to 
be  entitled  to  her  liberty.     From  this  judgment,  the  defendant  has  appealed. 

The  evidence  has  not  satisfied  us  that  Ravano,  one  of  the  witnesses  to  the 
will,  was,  at  the  date  of  its  execution,  a  resident  of  the  parish  in  which  it  was 
made.  The  only  question,  therefore,  to  be  determined  is,  whether,  consider- 
ing the  exigencies  of  the  occasion  when  the  testament  was  made,  sufficient 
cause  has  been  shown  to  excuse  the  failure  to  procure  a  greater  number  of 
competent  witnesses. 

The  circumstances  under  which  the  will  was  made  were,  that  Paul  Comen, 
the  person  who  prepared  it^  waa  called  to  attend  upon  the  testator,  who  vras 
laboring  at  the  time  under  an  attack  of  the  cholera.  Being  present,  he  was  re- 
quested by  the  testator  to  draw  up  his  will,  which  Comen^t  first  declined,  on 
the  ground  of  his  want  of  skill  and  ignorance  of  law ;  but  being  urged  by  the 
testator,  who  was  on  the  eve  of  dissolution,  he  yielded,  and  used  as  witnesses 
the  five  persons  present,  of  whom  he  himself  was  one.  Comen  states  in  his 
testimony,  "that  he  took  the  persons  present  for  witnesses  to  the  will,  because 
the  state  of  the  deceased  admitted  of  no  delay ;  that  the  testator  died  of  the 
cholera ;  that  he  died  an  hour,  or  half  an  hour  after  the  will  was  made,  he 
being  too  ill  to  sign  the  will."  It  is  further  in  proof  that  four  persons  lived 
within  about  a  niilo  of  the  testator's  residence,  and  several  others  within  about 
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five  miles,  who  were  competent,  and  would  have  assisted  as  witnesses,  if  they    Hekristte 
had  been  called  on.     Cornen  says  that,  if  he  had  been  requested  earlier  to  pre-    xxjplessis. 
pare  the  will,  he  could  have  procured  the  required  number  of  competent  wit- 
nesses. 

The  testimony  of  this  witness,  who  prepared  the  will,  satisfied  the  judge,  in 
whose  presence  he  testified,  and  to  whom  he  was  probably  known,  that  the 
emergency  was  such  ^s  to  render  it  impossible  to  procure  the  timely  atten- 
dance of  a  greater  number  of  witnesses,  and  to  excuse  the  failure  to  attempt 
to  procure  others. 

It  is  urged  that  the  testator  made  his  will  on  the  eve  of  his  dissolution ;  that 
he  was  aware  of  the  general  prevalence  of  a  fatal  disease,  and  should  have 
prepared  it  earlier,  when  it  could  have  been  made  with  more  deliberation,  and 
clothed  with  all  the  forms  required  by  law ;  that  he  could  not  defer  making  it 
to  the  last  hour,  and  thus  create  the  necessity  which  would  bring  him  within 
the  exception  to  the  rule  requiring  testaments  to  be  received  in  the  presence 
of  five  witnesses  residing  in  the  place.  However  reasonable  this  objection 
may  appear,  the  law  has  fixed  no  time  previous  to  death  within  which  wills  are 
to  be  made.  No  restraint  is  placed  upon  the  testator  in  this  respect.  He  is 
indulged  down  to  the  moment  of  his  decease,  if  he  retain  his  reason,  which  is 
the  only  condition  imposed.  Indeed  the  execution  of  this  solemn  act  is  most 
commonly  deferred,  until  the  near  approach  of  death  warns  the  testator  that 
it  can  no  longer  be  safely  postponed. 

The  Code,  in  providing  that  nuncupative  wills  under  private  signature  may 
be  executed  in  the  country  in  the  presence  of  three  witnesses  residing  in  the 
place,  provided  a  greater  number  can  not  be  had,  specifies  none  of  the  causes 
which  will  excuse  a  failure  to  procure  the  full  number.  The  impossibility  may 
arise,  not  only  in  consequence  ot  do  other  witnesses  residing  in  the  neighbor- 
hood of  the  testator,  or  of  the  refusal  of  witnesses  to  attend  ;  but  other  causes  ' 
may  render  it  equally  impracticable  to  procure  the  full  number.  The  urgency 
of  the  occasion,  when  one  is  suddenly  stricken  with  a  violent  and  fatal  disease, 
which  threatens  immediate  dissolution,  may  present  an  impediment  quite  as 
serious  to  obtaining  the  requisite  number,  as  a  sparse  population,  or  the  un- 
willingness of  witnesses  to  assist. 

In  the  present  instance,  the  testator  was  laboring  under  an  attack  of  cholera, 
which  had  so  far  progressed  before  he  became  aware  that  his  life  was  endan- 
gered, or  evinced  a  desire  to  make  his  will,  that  the  person  who  prepared  the 
act  considered  that  his  state  admitted  of  no  delay,  and  that  the  persons  present 
must  be  used  as  witnesses.  There  was  a  pressing  necessity  for  immediate 
action.  The  will  was  evidently  prepared  with  haste,  and  when  completed  the 
testator  was  so  far  overcome  by  his  disease  as  to  be  unable  to  sign,  and  died 
within  half  an  hour  or  an  hour  after  it  was  executed.  The  delay  which  would 
have  attended  an  eiTort  to  procure  other  witnesses,  who  lived  at  the  distance  of 
only  a  mile,  would,  as  the  result  proved,  have  probably  defeated  the  testator's 
intentions.  A  necessity  more  urgent  could  not  well  be  presented  for  dispenS' 
ing  with  the  attendance  of  the  full  number  of  competent  witnesses ;  and,  in  our 

iopinioo,  it  excuses  the  failure  to  procure  them. 

Judgment  affirmed. 
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McDoNOGH  V.   DUTILLET   et  al. 

Where  a  plaintifT,  in  an  action  in  which  there  is  no  reconventional  demand,  fails  to  appear 
on  the  day  fixed  for  the  trial,  either  in  person  or  by  attorney,  to  prosecute  his  suit,  no  final 
judgment  can  be  rendered  against  him ;  the  judgment  should  be  one  of  non-sait.  C.  P. 
491,532,536. 

APPEAL  from  the  District  Court  of  Flaqueroines,  Rousseau^  J.  JRoselivs, 
for  the  appellant.  Bradford^  for  the  defeudants.  The  judgment  of  the 
couit  was  proDOUDced  by 

EusTis,  C.  J.  This  is  a  petitory  action  for  a  tract  of  land  situated  in  the 
parish  of  Plaquemines.  There  was  also  an  injunction,  prohibiting  the  defend- 
ant from  selling  the  land.  The  suit  was  at  issue  ia  the  late  court  of  the  First 
Judicial  District,  but  under  the  new  organization  of  the  couits  was  transferred, 
on  the  20th  of  October,  1846,  to  the  court  of  the  Second  Judicial  Distriet, 
which  includes  the  parish  of  Plaquemines,  in  which  the  defendants  are  domi- 
ciled. On  the  13th  of  January,  1847,  the  case  was  taken  up,  and  afterwards* 
0nal  judgment  was  rendered  against  the  plaintiff,  and  he  has  appealed.  It 
appears  by  the  record  that  the  plaintiff  was  not  preseut  at  the  trial,  nor  was 
any  appearance  entered  prerious  to  the  rendition  of  the  judgment. 

The  judge  erred  in  rendering  final  judgment  against  the  plaintiO,  on  his  fail- 
ure to  appear  and  prosecute  his  suit.  The  right  of  the  plaintiff  voluntarily  to 
abandon  his  suit,  on  paying  costs,  at  any  time  before  judgment,  when  it  is  before 
the  court,  and  until  the  jury  is  about  to  withdraw,  when  the  case  is  before  a 
jury,  is  given  to  parties  in  the  Code  of  Practice,  arts.  491,  532.  The  usnai 
order  on  the  non-appearance  of  a  plaintiff,  where  there  is  no  reconventional  de« 
mand,  is  of  non-suit.  On  this  point,  the  practice  is,  we  believe,  invariable. 
Vide  Code  of  Practice,  536. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and  judgment 
is  rendered  for  the  defendants  as  in  case  of  non-suit,  the  plaintiff  paying  the 
costs  of  the  District  Court,  and  the  defendaqts  those  of  this  appeal. 
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De  Pontalba  ».  The  City  of  New  Orleans. 

A  donation  made  to  a.city  of  a  hospital,  which  recites  that  it  was  made  "  para  qoe  143  paedan 
recoger  los  leprosos  qae  hay  actaalmente  en  gran  oamero,  y  el  publico  gozo  de  este  benefioo 
perpetaamente,  acayo  efecto  desde  ora  para  Biempre  bace  donacion  en  lorma,  rennnciando 
todo  derecho  qao  tenga  y  paeda  tener  a  dichos  edciicios  y  tierra  que  Ucva  bi^o  de  los  refe- 
ridos  linderbs,"  is  adoration  submodo,  and  not  a  conditional  donation,  and  the  donees 
may,  withont  forfeiting  the  donation,  apply  the  property  to  another  object  than  that  contem- 
plated by  the  donor.  Per  Cuj-iatn:  There  is  a  material  difference  between  the  motives 
which  the  donor  mentions  as  being  the  cause  of  his  liberality,  and  the  conditions  he  im- 
poses. The  failare  of  a  condition  aunuls  the  donation,  but  it  remains  valid  although  the 
motives  expressed  as  the  cause  of  it  be  untrue. 

A  donation  made  for  the  erection  of  an  hospital,  being  a  liberality  porobra  piadosa,  cannot  be 
revoked  for  a  failure  to  comply  with  the  charge  or  condition  on  which  it  was  made,  unless 
jji)e  donor  has  so  provided  expressly. 
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APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J,  De  Pontalba 

SouU,  for  the    plaintiff.     The  donation  was  a  conditional  one,  &°d  the  ^^^^  Q^i^^^yg^ 
non-compliance  with  the  condition  entitles  the  plaintiff  to  recover  the  property. 

**  Maguer  que  qualquier  home  que  diere  alguna  cosa  ^  otre,  no  geln  pueda 
despues  toller,  pero....8i  gelo  di6  por  alguna  cosa  facer,  y  no  ge|o  fizo:  por  estas 
cosas,  6  por  cada  una  de  ellas,  el  que  di6  las  cosas  pueda  las  toller  k  aquel  k  ^ 

quien  las  dio."     Fuero  Real,  lib.  3,  tit.  12,  p.  212. 

**  Por  cierta  cosa,  e  por  seualadas  razones  se  mueuen  los  omes  a  las  vegadas, 
^  fazer  donaciones  A  otros  ;  que  si  por  ellas  nose  mouiessen,  porauentura  non 
farian  las  donaciones.  £  esto  serin,  como  si  un  ome  diesse  k  otro  marauedis,  o 
alguna  eredad,  diziendo  seiialadamente,  quando  se  faze  la  donacion,  que  lo  da, 
porque  este  el  otro  todavfa  guisado  de  cauallo,  e  armas,  para  fazerle  seruicio ; 
dixesse  abiertamente,  que  gelo  daua  poralguna  lauor  o  seruicio  que  le  fiziesse.  E 
porende  dezimos,  que  si  aquel  que  rescibiere  la  donacion  en  la  maoera  sobre- 
dicha,  cumple  la  coouenencia,  o  la  postura,  o  faze  aquello  porque  gelo  dieron, 
▼ale  el  dooadio  en  todas  guisas.  £  si  non  lo  cumple,  o  non  lo  faze  bien,  puede 
apremiarle  que  cumpla  lo  que  prometio  de  fazer,  o  que  desampare  la  donacion 
que  le  fizo."     Partida  5,  tit.  4,  ley  6,  p.  739. 

**  Donations  are  liable  to  be  revoked  for  the  non-performance  of  the  condiitoa 
imposed  upon  the  donee.     Code  of  1808,  p.  222,  art.  66.     C.  C.  art.  1546. 

Preauxt  for  the  appellants. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  seeks  to  annul  a  donation  made  by  her  father  to  the 
Ayuntamlentoof  New  Orleans,  oo  account  of  the  inexecution  of  the  conditions 
alleged  to  be  attached  to  it.  There  was  judgment  for  her  in  the  court  below, 
and  the  defendants  have  appealed. 

On  tho  20th  of  April,  1785,  Don  Andre  Almonaslery  RoxaSf  the  father  of  "** 

the  plaintilf,  made  to  the  Ayuctamiento  of  the  city  of  New  Orleans,  a  donation, 
in  these  words : 

**  Dan  Andres  Almonasier  y  Roxas  puesto  a  su  obediencia,  con  todo  respeto 
dice  :  que  ha  fabricado  un  hospital  para  lazarinos  con  cuarto  separaciones  capaz 
de  aloxar  otras  familias  blancas,  y  separamente,  otro  con  el  mismo  aloxamiento 
para  la  gente  de  color.  Todo  a  su  costa,  en  el  estremo  de  una  de  bus  haciendas 
de  campo,  immediataa  esta  cuidad  como  dos  tiros  de  fusil,  lindando  con  laa 
tierras  de  /.  Cartidos  por  un  lado,  y  por  el  otro  con  una  canal  que  se  ha  hecho 
para  el  bafio  de  los  infermos,  que  servirade  linderos  adichoshospitales  ;  losque 
dedica  a  vms.  Graciosnmonte  para  que  se  puedan  recoger  losleprosos  que  hay 
actualraente  en  gran  numero,  y  el  publico  gozede  este  beneficio  perpetuamente, 
a  cuyo  efecto  desde  orapara  siempre  hace  donacion  en  forma,  renunciando  todo 
derecho  qua  tenga  y  pueda  tener  a  dichos  edificios  y  tierra  que  Ueva  bajo  de  los 
referidos  linderos." 

The  donation  was  accepted  unconditionally,  and  the  Ayuntamiento  proceeded 
to  take  possession  of  the  property,  and  to  apply  it  to  the  use  contemplated  by 
the  donor.  Up  to  1805,  lepers  were  admitted  in  the  hospital.  Afler  that  period 
it  was  abandoned,  and  became  the  refuge  of  the  Indians,  who,  after  some  years, 
set  fire  to  it  and  burned  it  down.  The  ground  then  ceased  to  be  used  for  any 
purpose,  till  1833,  when  the  city  council  passed  an  ordinance  converting  it  into  a 
cemetery.     This  change  of  destination  gave  rise  to  the  presenLcontroversy. 

The  plaintiff  contends  that  the  donation  is  a  conditional  one ;  that  the  city 
had  no  right  to  apply  the  property  to  any  other  object  than  that  contemplated  by 
the  donor;  and  that,  by  their  doing  so,  the  donation  has  been  avoided,  and  the 
propeity  has  reverted  to  her  as  sole  heir,  of  the  donor.  The  defendants  deny 
the  plaintiff's  allegations,  not  specially  admitted,  and  further  answer  that,  b) 
their  continued  possession  of  the  property  under  the  donation,  the  title  whs 
vested  in  them  absolutely,  and  they  bad  the  right  to  apply  the  said  property  to 
ftoy  public  purpose  they  might  think  proper* 
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De  Pontalba       After  this  suit  had  been  pending  some  years,  the  parties  to  it  entered  into  a 
New  0RLSA.9S  written  agreement  by  which  the  property  was  to  be  sold,  and  its  proceeds  depo- 
sited in  bank,  subject  to  the  final  decision  of  the  court.    The   property  was 
accordingly  sold,  and  the  only  question  now  presented  is,  to  which  of  the  parties 
the  procceeds  of  the  sale  belong. 

We  take  this  donation  to  be  a  donation  sub  modo.  The  laws  cited  by  the 
plaintiff's  counsel  from  the  Fuero  Real  and  the  Partidas  were  undoubtedly  the 
general  rules  on  the  relocation  of  donations;  but  those  rules  were  liable  to  many 
exceptions,  and,  in  applying  them,  regard  must  be  had  to  the  distinction  made 
by  the  civil  and  the  Spanish  laws  between  the  mode  or  charge  and  the  condi- 
tion. The  inobservance  of  the  condition  often  avoidedthe  donation,  when  the 
inezecution  of  the  charge  did  not. 

Thus  says  Pothier :  *'  If  the  charge  on  which  the  bequest  is  made,  is  not  in 
itself  impossible,  but  fails  before  the  legatee  has  been  put  in  mora^  his  obligadon 
to  execute  it  ceases,  and  the  legacy  is  due.  For  instance,  a  testator  has  given 
me  a  legacy,  and  charges  me  to  be  tutor  of  his  children;  if  the  judge,  on  the 
advice  of  the  family,  has  appointed  another  tutor,  as  lean  no  longer  be  appointed, 
I  am  liberated  from  the  charge,  and  entitled  to  the  legacy.  In  such  a  case, 
the  legacy  made  sub  modo,  differs  from  that  made  under  the  coudition,  if  ht  is 
tutor  of  my  children.^'     Pothier,  des  Testaments,  Donations,  etc.,  no.  114. 

Merlin,  deriving  the  doctrine  on  the  sabject  from  the  roman  law,  says  that  a 
material  difference  must  be  made  between  the  motives  which  the  donor  men- 
tions as  being  the  cause  of  the  liberality,  and  the  conditions  he  imposes ;  be- 
cause, although  the  failure  of  a  condition  annuls  the  donation,  it '  remains  valid, 
although  the  motives  therein  expressed  be  untrue.  Merlin,  R6pert.  verbo  Do- 
nations, sec.  6,  no.  5.     See  also  (39. 4.)  D.  5  de  Donationibus. 

The  same  distinction,  also  drawn  from  the  civil  law,  is  recognized  by  the 
english  courts^  The  rule  there  is  that,  where  a  legacy  is  bequeathed  for  a  par- 
ticular purpose,  it  is  not  conditional,  so  as  to  fail  with  the  purpose  for  which  it  is 
given.  Thus,  a  legacy  made  to  a  woman  for  the  maintenance  of  her  children, 
has  been  held  valid  notwithstanding  she  has  no  children,  or  they  all  die.  So 
also,  where  lands  were  given  to  a  mother  for  the  education  and  maintenace  of 
her  daughter  till  eighteen  years  old,  and  the  daughter  died  under  eighteen,  it 
was  adjudged  a  good  term  to  the  mother  till  the  daughter  would  have  obtained 
eighteen  years,  had  she  lived.  Ward  on  Legacies,  no.  142,  and  cases  there 
cited.  (8  Law  Library.) 

Delvincourt  and  Duranton,  upon  whose  authority  the  opinion  of  the  court 
below  rests,  were  misunderstood  by  the  learned  judge.  We  perceive  no  mate- 
rial difference  between  the  opinion  of  Delvincourt  and  those  of  Merlin  and 
Pothier.  Duranton,  if  his  authority  was  so  decided  as  the  judge  supposes  it 
to  be,  ought  not  to  prevail  against  those  three  commentatoi-s.  But  he  does  not 
greatly  differ  from  them.  He  merely  says  that,  when  a  donation  is  made  ob 
remfuturam,  it'is  a  mode  affixed  to  the  liberality,  and  when  the  motive  fails  the 
validity  of  the  donation  depends  upon  the  intention  of  the  donor  to  be  deduced 
from  tlie  act.     8  Duranton,  no.  543. 

If  there  were  still  persons  afflicted  with  leprosy  when  the  hospital  ceased  to 
be  kept  up,  the  city  authorities  could  no  longer  compel  them  to  resort  to  it:  and 
as  it  is  not  shown  that  any  applied  for  admission,  we  must  presume  that  the  pur- 
pose of  the  donation  failed.  After  its  failure,  the  intention  of  the  donor  is 
immaterial.  If  the  liberality  was  not  made  solely  and  exclusively  for  the  use 
mentioned  in  the  act,  even  according  to  Duranton,  it  did  not  fail  with  the  pur- 
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pose  for  which  it  was  giiren.     If,  on  the  other  hand,  it  was  made  exclusively  De  Pontalba 
for  an  hospital,  it  was  a  WherBWty  por  obra  piadosa,  and  is  governed  by  another  New  Orleans. 
exception  to  the  general  rule  invoked  by  the  plaintiff.    That  exception  is  laid 
down  with  great  precision  in  2d  Febrero  Novissimo,  p.  93. 

*^Habiendo  hablado  de  las  donaciones  propias  6  paros,  y  causas  por  que 
pueden  revocarse,  resta  decir  algo  sobre  las  impropias  y  condicionales,  pues 
aunque  la  regia  general  y  casi  invariable  es  el  quedar  revocadas  desde  el  raoroento 
que  deja  de  cumplirse  la  condicion,  modo  (i  objeto  que  para  su  estabilidad  dis- 
puso  el  donante,  hay  cases  y  circunstancias  en  que  no  se  observa  ngurosamente. 
Asi  las  que  se  hacen  en  favor  de  iglesia,  hospitaU  ti  otra  obra  piadosa,  no  queda- 
ran  revocadas  por  falta  del  cumplimiento  de  la  carga  6  condicion  con  que  se 
otorgaron,  ^menosque  expresamente  lo  haya  dispuesto  el  donante.'* 

Unless  the  right  of  return,  in  case  of  the  inexecution  of  the  mode,  charge,  or 
condition,  be  expressly  stipulated  in  the  act,  these  donations  are  irrevocable. 
The  act  in  this  case  contains  no  such  stipulatioa.  The  legal,  as  well  as  the 
apparent  title,  was  in  the  defendants  at  the  time  of  the  sale,  and  the  plaintiff  has 
failed  to  make  out  her  right  to  recover  the  proceeds  of  it. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed,  and  that 
there  be  judgment  for  the  defendants,  with  costs  in  both  couits. 


Eyssallenne  v.  Citizens'  Bank  op  Louisiana. 

Decision  in  Barik  of  Lcmisana  v.  Farrar  1  An.  49,  affinned  and  extended  to  contracts  with 

the  Citizens'  Bank. 
The  charters  of  banks  in  this  State  hich  anthorixe  married  women  to  bind  themselves  jointly 

and  in.  solido  with  their  husbands,  in  any  hypothecary  contracts  or  obligations  entered  into 

by  the  hnsband  with  those  banks,  place  dotal  and  paraphernal  property  os  the  same  footing. 
Decision  in  Citizeju'  Bank  v.  Nicolas,  arUe  p.  112,  afiirmedi. 
Where  a  surety  signs  an  injanction  bond  in  blank,  which  is  afterwards  properly  filled  np,  his 

liability  will  attach  from  the  time  of  his  signatore. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Bwc^nan,  J. 
Pecquet  and  Roselius,  for  the  appellants.  Pitot^  for  the  defendants.  The 
judgment  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  seeks  to  annul  an  act  of  mortgage  entered  into  by 
her  husband  and  herself  in  favor  of  the  Citizens'  Bank  of  Louisiana,  and 
has  enjoined  an  order  of  seizure  issued  under  it.  There  was  judgment  against 
her  in  the  first  instance,  and  the  injunction  was  dissolved,  with  $500  damages^ 
in  solido^  against  her  and  her  surety  on  the  injunction  bond.  From  this  judg- 
ment they  have  appealed. 

The  grounds  upon  which  she  relies  are,  1st :  That  being  a  married  woman, 
she  could  not  beecome  the  surety  of  her  husband.  2d.  That  the  mortgage 
was  given  to  secure  loans  made  to  her  and  her  husband,  not  a  loan  to  her  hus- 
band individually,  and  that  no  loan  was  made  to  her.  3d.  That  by  the  laws  in 
force  at  the  time  of  her  marriage,  dotal  property  could  not  be  alienated,  and 
that  posterior  laws  cannot  impair  the  effect  of  her  marriage  contract.  4th. 
That  the  amount  to  be  loaned  is  not  speciHed  in  the  act  of  mortgage.  5th. 
That  the  charter  does  not  authorize  the  bank  to  require  from  stockholders  a 
mortp:n<;e  to  secure  stock  loans. 


8  m\ 
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E7S9ALLENNS       ThoBB  poiiits  havo  all  been  determined  adversely  to  the  plaintiflf's  pretea- 
Citizens'      ^ions.     The  three  first  were  passed  upon,  in  the  case  of  the  Bank  of  Louisiana 
Bank.         y.  Farrar  Sf  wife,  1  An.  49 ;  the  two  last  were  determined  in  the  case  of  the 
Union  Bank  v.  Guice^  2  An.  249. 

In  the  case  of  Farrar  8^  wife,  the  property  mortgaged  was  paraphernal,  while 
that  of  the  plaintiff  in  this  case  is  alleged  to-be  dotal.  But  ail  our  bank  charters 
places  dotal  and  pai'aphernal  property  on  precisely  the  same  footing,  and  author- 
ize married  women  to  bind  themselves  with  their  husbands,  in  relation  to  both. 
In  the  case  of  the  Citizens*  Bank  v.  Nicolas  et  al,,  ante  p.  112,  most  of 
the  points  decided  in  the  two  former  cases  were  again  made,  and  decided  in 
the  same  manner.  We  adhere  to  those  decisions,  and  the  questions  tkey  de- 
termine are  no  longer  open  for  argument. 

.  The  injunction  was  properly  dissolved,  and  the  damages  allowed  are  author- 
ized by  law.  The  responsibility  of  the  surety  attached  when  he  signed  the 
bond  in  blank  ;  it  was  properly  filled  up  afterwai'ds. 

Judgment  ajfirmed. 
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The  syndic  is  a  mere  nominal  party  to  a  tableau  of  distribation  of  the  effects  of  an  insolvent, 
except  so  far  as  his  claims  for  commissions  Jcc.,  are  concerned.  The  creditors,  tTUer  sc,  are 
the  real  parties  litigant 

Where,  aft^r  the  death  of  the  syndic  of  thti  creditors  of  an  insolvent,  an  account  of  his  ad- 
ministration as  syndic  is  presented  by  his  executor,  with  a  tableau  of  distribution,  whidi  is 
litigated  and  homologated,  the  creditors  not  having  deemed  it  for  their  interest  to  provoka 
the  appointment  of  another  syndic,  one  who  holds  a  debt  which,  at  the  time  of  the  cession, 
belonged  to  a  creditor  who  was  represented  by  the  attorney  of  absent  creditors,  will  b« 
concluded  by  the  judgment  of  homologation  in  any  attempt  to  annul  a  sale  made  by  the 
syndic.  Objections  to  the  proceedings  should  have  been  made  before  they  were  closed  by 
the  distribution  of  the  proceeds  of  the  property  sold. 

Where  a  court,  which  had  accepted  the  cession  of  the  property  of  an  insolvent,  homok^ates  a 
tableau  distributing  the  proceeds  of  the  sale  of  the  property  surrendered,  the  judgment  of 
homologation  will  be  conclusive  upon  creditors  who  were  parties  to  it,  in  the  absence  of  any 
fraud  or  collusion,  and  though  the  sale  was  made  without  any  order  of  court.  Per  Curiam  : 
The  court  having  distributed  by  its  decree  the  proceeds  of  the  sale  of  the  property,  as  such 
^-eo  nomine — the  sale  itself  and  the  right  to  sell  were  thereby  settled.  The  creditors  who 
received  the  proceeds,  and  those  who  sanctioned  the  appropriation  to  debts  which  they  had 
an  interest  in  discharging,  are  equally  bound  by  the  Judgment,  the  law  considering  tliem 
parties  to  it. 

Where  the  validity  of  the  sale  of  the  effects  of  an  insolvent  is  attacked  on  the  ground  of  the 
nullity  of  the  whole  proceedings  in  consequence  of  the  creditors  not  having  been  cited,  er^ 
idence  of  meetings  of  the  creditors,  held  under  orders  of  court,  who  advised  a  sal* 
and  fixed  the  terms,  and  of  the  homologation  of  the  tableau,  are  sufficient  to  sustain  the 
sale. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Gedge,  for  the  appellant. 
Benjamin  and  Micou,  for  the  defendants.  At  the  date  of  Coiron^s  ces- 
sion, in  July,  1833,  tlie  debt  now  claimed  hyMrs.  Coiron  belonged  to 
Bouchard.  He  was  an  absent  creditor,  cited  through  the  atlorney  ap- 
pointed  by  the  court  to  represent  the  absent  creditors;  but,  as  an  ab- 
sent creditor,  he  had  a  right  to  decline  any  participation  in  the  insolvent  pro- 
ceedings,  and  to  prosecute  his  remedy  in  the  Federal  court.  He  eelected  that 
course,  and  refused  to  become  a  party  to  the  concurso.  In  the  mean  time  the 
property  surrendered  was  sold.  It  was  not  in  his  power,  after  the  sale  of  the 
property  in  the  State  court,  to  come  into  that  court,  and  complain  of  what  was 
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done  hy  the  other  creditors  and  their  syndic,  during  the  period  in  which  he  had       Coifton 
been  prsoecutiog  his  rights  in  the  Federal  court*   Mrs.  Cairon,  if  subrogated  tx>  v'- 

his  rights,  is  equally  without  capacity  to  sustain  such  complaint.     Riley  v.  La-'   ^i^^^^^°^' 
man^  2  Cranch,  344.     Sturges  v.  Croioninshieldt  4  Wheaton,  122.     Parmers* 
Bank  v.  Smith,  6  Ibid.  131.     Ogden  v.  Saunders,  12  Ibid.  213.     Clay  v.  Smithi 
3  Peters,  411. 

The  eflTect  of  any  judgment  in  fafor  of  plaintiff  in  the  present  action,  would 
be  to  break  up  all  the  proceedings  in  Coiron^s  failure,  and  to  vest  the  title  to  the 
property  in  his  creditors.  What  right  has  one  creditor  to  sue  for  the  rest? 
The  sett  ed  jurisprudence  of  the  State,  refuses  such  an  action  to  any  other  than 
a  syndic.  JDussau  ▼.  Bredeaux,  4  Mart.  450.  Pimpinella  ?.  Lanusse,  6  Mart* 
N.  S.  125.  Mayfield  v.  Comeau,  7  Mart.  N.  S.  182.  Lillard  v.  I'arbe,  15 
La.  422. 

The  nullity  or  informality  complained  of,  i.  e.  the  want  of  an  order  of  sale 
signed  by  the  judge,  does  not  exist*  No  order  of  court  was  necessary  for  the 
sale,  under  the  law  as  it  existed  at  the  date  of  the  sale.  Act  of  1817.  C.  C* 
21 80.     Act  of  1826,  sec.  3,  Bui.  6c  Cur.  p.  496. 

Under  our  jurisprudence,  the  judgment  homologating  the  tableau  forms  a 
complete  bar  as  res  judicata  against  plaintiff.  Morgan  v.  Creditors,  4  La.  174. 
Ory  V.  Creditors,  12  La.  121.  Langy,  Creditors,  14  La.  237.  Smithy.  De 
Lallande,  1  Rob.  384.  Egerton  v.  CreditorSi  2  Rob.  639.  Story  on  Equity, 
V.  1,  p.  375. 

The  judgment  of  the  court  was  pronounced  by 

Edstis,  C.  J.  On  the  17th  of  July,  1833,  Jean  Joseph  Coiron,  since  de- 
ceased, the  former  husband  of  the  plaintiff,  made  a  surrender  of  his  property 
in  the  court  of  the  first  judicial  district.  The  judge  made  the  usual  order  on 
the  application^  accepting  the  cession,  directed  a  meeting  of  ,the  creditors  to  be  ' 
convened,  and  appointed  an  attorney  to  represent  the  absent  creditors.  The 
propeity  was  afterwards  sold,  and  the  proceeds  distributed  under  a  tableau  of 
distribution,  which,  after  due  notice,  was  homologated.  Coiron  died  in  Sep' 
tember,  1833,  learing  a  widow  and  four  children.  His  succession  was  opened 
in  the  parish  of  his  domicil,  and  the  plantation  and  slaves,  which  are  the  subject 
of  the  present  suit,  were  inventoried  as  belonging  to  his  succession*  The  plain- 
tiff,  the  surviving  widow,  has  brought  this  suit,  as  a  creditor  of  her  late  husband, 
to  vacate  and  annul  the  sales  of  the  property  ceded  to  the  creditors  by  the  in- 
solvent, to  wit :  a  valuable  plantation,  with  the  slaves,  situated  in  the  parish  of 
Plaquemines,  on  various  grounds  set  forth  in  the  petition  and  the  printed  ar- 
gument of  counsel. 

The  district  judge  was  of  opinion  that  the  homologation  of  the  tableau  of 
distribution  of  the  proceeds  of  the  property  sold  among  the  creditors,  was  a 
bar  to  the  plaintiff's  action,  and  gave  judgment  accordingly.  There  were  other 
creditors  who  were  made  defendants,  but  the  only  parties  who  have  appeared 
before  us  on  this  appeal,  taken  by  the  plaintiff,  are  MiUaudon  ^  LessepSi  the 
purchasers  of  the  plantation  and  slaves. 

The  heirs  of  the  insolvent  do  not  attempt  to  disturb  the  sale,  nor  does  the 
plaintiff  present  herself  in  any  other  right  than  as  a  creditor  of  her  late  husband. 
The  fact  of  her  being  a  creditor  is  directly  put  at  issue  by  the  pleadings,  and 
the  only  evidence  of  it  is  the  payment  by  her  of  a  judgment,  in  May,  1834, 
which  was  in  favor  of  Joseph  Bouchard,  and  against  her  and  her  husband  in 
soUdo. 

At  the  time  of  the  cession,  July,  1833,  the  debt  which  the  plaintiff  now  holds, 
was  due  to  Bouchard,  who  was  a  citizen  of  the  State  of  New  York.  He  ob. 
tained  his  judgment  in  the  Circuit  court  of  the  United  States  for  this  district. 
But  in  relation  to  the  property  comprized  in  the  cession  made  by  the  insolvent, 
he  must  be  considered  as  represented,  so  far  as  concerns  his  interest  therein, 
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CoiROM        by  the  attorney  appointed   by  tbe  court  to  represent  the  absent  creditors. 
MiLLAUDOD.  ^Aiviog  the  question  which  has  been* raised  as  to  the  plaintiff's  not  bavtog  be- 
come a  creditor  until  after  the  cession,  we  proceed  to  consider  the  case  as  pre- 
sented  in  the  argument  on  the  point  on  which  the  district  judge  decided  it,  as 
to  the  effect  of  the  tableau  of  distribution. 

It  is  contended  by  the  counsel  for  the  plaintiff  that  there  was  in  fact  no  legal 
tableau  of  distribution,  it  having  been  made  and  presented,  not  by  a  syndic,  but 
by  the  executor  of  the  syndic,  who  had  died,  and  whose  appointment  had  not 
been  replaced  by  the  creditors.  The  light  in  which  a  tableau  of  distribntioa 
of  an  insolvent's  effects'  is  viewed  under  our  system  renders  the  the  syndic  a 
mere  nominal  party,  except  so  for  as  his  claims  for  commissions,  &c.,  are  con- 
cerned. The  creditors,  inter  se^  are  the  real  parties  litigant.  Morgan  v.  Crcd' 
Hors,  4  La.  174, 

In  the  case  of  Smith  v.  Poydras^  1  Rob.  384,  it  was  held  that,  where  the 
creditors  of  an  insolvent  having  appointed  two  persons  joint  syndics,  remain  si- 
lent while  one  of  them  causes  himslf  ta  be  recognized  as  sole  syndic,  sells  the 
property,  and  files  the  tableau  of  distribution,  which  is  homologated  without  op- 
position, they  will  be  considered  as  having  ratified  his  acts,  and  be.  bound  by 
their  silence.  And  this  decision  was  not  assumed  to  be  based  on  any  authority 
on  the  part  of  the  court  to  appoint  the  syndic,  but  on  the  principle  of  ratifica- 
tion, and  that  it  was  incumbent  on  the  creditors  to  have  objected  to  the  pro- 
ceedings, before  they  were  closed  by  the  distribution  of  the  proceeds  of  the  prop, 
erty  sold.  The  application  of  that  principle  to  this  case  is  direct  and  obvious. 
The  syndic  having  died,  his  executor  presented  to  the  court  an  account  of  the 
administration  of  the  syndicate  by  the  deceased,  and  with  it  a  tableau  of  dis- 
tribution which  was  litigated  and  finally  adjudicated  upon.  The  creditors  did 
not  deem  it  for  their  interests  to  provoke  the  appointment  of  another  syndic, 
and  the  administration  of  the  deceased  syndic,  as  exhibited  by  the  executor, 
was  acted  upon,  and  the  tablbau'of  distribution  homologated. 

It  is  further  contended,  on  the  part  of  the  plaintiff,  that  there  was  no  sale  of 
the  property  surrendered ;  that  the  whole  proceedings  are  null  and  void,  in  con- 
sequence of  an  absence  of  those  requisites  which  are  necessary  to  give  them 
validity.  The  most  material  defect,  and  that  most  relied  on  in  argument,  is  the 
want  of  any  order  of  court  authorizing  the  sale.  Tbe  property  was  ceded  by 
the  insolvent  for  the  purpose  of  being:  sold  to  pay  his  debts,  and  the  creditors 
had  fixed  upon  the  terms  and  conditions  of  the  sale.  The  jyAquvns^  who 
were  mortgage  creditors,  opposed  the  sale  as  recommended  by  the  creditors, 
and  required  the  property  subject  to  their  mortgage  to  be  sold  separately.  Their 
opposition  was  filed»  in  February,  1834,  and  was  overruled  on  the  12th  March, 
1835,  the  sale  having  in  the  mean  time  taken  place,  to  wit:  on  the  6th  of  March, 
1834.  It  appears  that  an  application  to  the  court  was  made  on  the  day  of  the 
sale,  for  authority  to  sell  according  to  the  terms  dictated  by  the  creditors  befonr 
the  notary,  and  an  order  was  made  by  the  judge  to  that  effect:  but  on  signing 
it  and  handing  it  to  the  clerk,  he  was  apprized  of  the  opposition  of  the  D^Aquins 
having  been  filed.  The  order  was  erased,  and  a  memorandum  made  of  the 
erasure  and  its  cause  was  signed  by  the  judge  at  the  time.  On  a  hearing  the 
opposition  was  dismissed,  notwithstanding  the  sale  had  been  made,  the  judge 
considering  the  matter  before  him  as  on  the  opposition,  unaffected  by  the  fact  of 
the  sale,  which  was  not  before  him.  In  this  state  of  things,  the  judge,  on  the 
25th  of  November,  1837,  acted  on  the  tableau  of  distribution  presented  by  the 
executor  as  before  stated,  overruled  the  opposition  of  creditors  claiming  a  priv> 
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ilege,  tiomologated  the  tableau,  and  ordered  the  executor  of  the  syndic  to  pay 
over  the  moneys  of  Oie  estate  in  accordance  therewith. 

it  thiifl  appears  that  this  judgment  homologating  the  tableau  was  deliberately 
rendered,  in  the  presence  of  the  fact  of  the  want  of  any  order  of  the  court 
authorizing  the  sale ;  and  however  irregular  the  proceedings  may  have  beeut 
there  does  <DOt  appear  to  us  to  hiwe  been  any  fraud  in  the  sale,  or  collusion  be- 
tween the  syndic  and  the  purchasers.  It  appears  to  have  been  conducted 
fairly,  and  more  than  usual  publicity  was  given  to  it  by  way  of  adver- 
tizements. 

It  is  obvious  that,  under  the  repeated  decisions  of  the  Supreme  Couft  land 
the  principles  on  which  these  decisions  are  based,  we  must  hold  the  creditors  of 
the  insolvent  bound  by  this  judgment  of  distribution.  The  plaintiff  was  pres- 
ent and  roust  be  considered  as  a  party  to  it,  for,  by  her  own  allegations,  she  was 
at  the  time  of  its  rendition  a  creditor.  The  required  notices  are  proved  to 
have  been  given,  and  the  order  of  the  court  for  the  ^sreditors  and  all  othera 
concerned  to  show  cause  why  the  tableau  should  not  be  homologated  and  distri- 
bution made  accordingly,  recited  the  fact  that  the  former  was  presented  by  the 
executor  of  the  deceased  syndic. 

The  court  having  advisedly  distributed  by  its  decree  the  proceeds  of  the  sale 
of  the  property  as  such,  eo  nomine — the  sale  itself  and  the  right  to  sell  was 
thereby  settled  and  determined,  and  from  that  time  must  be  viewed  as  having 
been  made  under  sufficient  authority.  As  to  those  creditors  who  received  the 
proceeds  there  can  be  no  question;  and  we  think  the  creditors  who  thus  sanc- 
tioned the  appropriation  of  the  proceeds  for  their  benefit,  that  is  for  debts  which 
they  had  an  interest  in  having  discharged,  are  equally  bound  by  the  judgment, 
as  the  l&w  considers  them  as  parties  to  it. 

In  the  sale  of  property  ceded  by  insolvents  to  their  creditors,  it  is  nndoubt- 
edJy  competent  for  any  creditor,  previous  to  the  homologation  -of  the  tableau  of 
distribution,  to  cause  a  resale  of  property  surrendered  on  any  adequate  or  legal 
cause.  Up  to  that  time  the  court,  having  all  the  parties  before  it,  has  the  pow- 
er to  cause  the  price  to  be  refunded  to  the  purchaser,  and  to  have  the  thing* 
put  in  statu  quo.  But,  after  that  time,  we  concur  with  the  district  judge  in  opin- 
ion that,  the  sale  must  be  considered  as  executed  under  the  authority  of  the 
court  itself^  and  cannot  be  considered  as  a  nullity. 

It  is  also  urged,  on  behalf  of  the  plaintiff,  that  the  whole  proceedings  are  nullt 
in  consequence  of  the  creditors  not  having  been  cited.  On  this  point  there  is 
no  evidence  adduced.  There  were  two  regular  meetings  of  creditors  held  un- 
der ordere  of  court,  who  advised  the  sale  and  fixed  the  terms  thereof.  In  a 
question  concering  the  validity  of  the  discharge  of  the  insolvent,  this  enquiry 
might  be  material,  under  the  authority  of  the  case  of  Breedlove  Sf  Robeson  v« 
NicoUt^  7  Peters,  434.  Bat  in  relation  to  the  validity  of  the  sale  of  the  insol- 
vents' estate,  we  think  the  meetings  of  the  creditors  and  the  homologation  of 
the  tableau  are  sufficient. 

In  resting  this  case  on  the  decision  of  the  district  judge,  we  must  not  be 
cojisidered  as  conceding  the  right  of  action  to  the  plaintiff  to  rescind  this  sale. 
Withoutuoticiog  the  pleas  of  prescription  filed  by  the  defendants,  it  is  sufficient 
to  state  that  she  alone  of  the  creditors  seeks  before  this  court  to  set  aside  the 
sale,  and  to  disturb  the  payments  made  under  the  sanction  of  a  court;  nor  does 
she  offer  or  provide  the  means  of  restitution  of  the  purchase  money  to  the  de- 
fendants. The  proceeds  of  the  sale  were  not  sufficient  to  pay  the  privileged 
and  mortgage  creditors ;  a  balance  still  is  due  them  according  to  the  tableau. 


CoiaoN 

MiLLAODoa. 
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Cof  RON       The  parties  to  whom  any  surplus  on  a  resale  would  come  do  not  choose  to  dia- 

MillIudok.    ^^^^  ^^^  ^^'^*  ^'^^®''  ^^  obligatioQ  of  resticution  and  praying  for  improvemeot» 

which  the  purchasers  may  have  made  upon  the  property ;  nor  is  there  any  oti- 

dence  that  the  property  was  not  sold  tor  its  just  value,  nor  that,  at  this  remote 

period,  any  creditor  would  be  benefited  by  a  resale. 

In  a  case  of  collusion  between  the  syndic  and  a  purchaser,  wnere  a  fraud  has 
been  practiced  upon  creditors,  we  have  no  doubt  of  the  remedy  of  the  latter 
individually ;  but  in  this  case,  the  evidence  establishes  neither.  Wo  can 
find  no  precedent  uf  such  an  action  having  been  sustained.  Story's  Equity 
Pleadings,  §  503,  510,  and  516.  Judgment  affirmed. 


Burgess  v.  Beebe  et  al. 

The  ownen  of  a  steam  towboat  are  respoDiible  for  any  injary  to  another  vessel,  oocaaiooed 
by  the  steamer's  having  a  tow  so  mach.  beyond  her  capacity  as  to  disable  her  powers  of 
looom(Aioa. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stratebridgf, 
J.     Hiestand  and  Brewer^  for  the  plaintitf*.     MoUe  and  W.  M*  Randolpk^ 
for  the  appellants.    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J.  The  plaintiff  sues  to  recover  from  the  defendants  the  value 
of  a  flatboat  and  cargo  of  bricks,  which  were  sunk  in  consequence  of  being 
run  into  by  the  steam  towboat  Claiborne,  in  the  Mississippi,  about  twelve  miles 
below  New  Orleans.  There  was  judgment  in  &vor  of  the  plaintiff,  and  the 
defendants  have  appealed. 

The  district  judge  considered  that  the  collision  was  caused  by  misma- 
nagement on  the  part  of  those  in  charge  of  the  steamer,  which  was  occasioned 
by  her  having  a  tew  which  disabled  her  powers  of  locomotion.  It  is  conclu- 
sively shown  by  the  plaintiff's  own  witnesses  that  the  tow  was  beyond  the  capa- 
city of  the  steamer.  This,  certainly,  is  no  excuse  for  her  mismanagement. 
The  judge  has  given  his  reasons  at  length,  in  which  we  concur. 

JtulgmeiU  affirmed. 


PeNNET   e.    S0MERVILLB« 

An  Appeal  sot  fHed  within  three  Jadidal  days  after  the  retam  day,  where  the  failure  does 
not  result  from  any  neglect  on  the  part  of  the  clerk  or  other  oObcer,  and  where  no  exten- 
sion of  time  has  been  granted,  xnoat  be 


APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Roselius,  for  the  appellant.     MoU,  for  the  defendant.     St.  PauU  for  the 
interveaors.     The  judgment  of  the  court  was  pronounced  by 

King,  J:  A  motion  has  been  made  to  dismiss  this  appeal,  on  the  ground 
that  the  transcript  was  not  filed  within  the  delay  fixed  by  the  order  of  the 
district  judge. 
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The  appeal  wae  made  returnable  on  the  fourth  monday  of  April,  1848,  which       Pennbt 
was  the  24th  of  the  month.    The  transcript  was  -  not  filed  until  the  12th  of   goiftBViLLs. 
May  following.    More  than  three  judicial  days  elapsed  between  those  dates. 
The  motion  must  prevail.     See  8  La.  206.     6  K^b.  280.    2  An.  R.  453,  769. 


Faee  v.  Gyles. 

A  decision,  in  a  civil  sait,  declaring  a  witneis  not  entitled  to  credit  cannot  render  bim  there* 
after  incompetent  to  testify ;  though  it  may  greatly  affect  his  credibility. 

APPEAL  from  the  Distria  Court  of  Jefferson,   Clarke,  J.    Hoffman  and 
Hahey,  for  the  plaintiff.     Prentiss  and  Finney  %  for  the  appellant.     The 
judgment  of  the  court  was  pronounced  by 

KosT,  J.  This  is  a  suit  similar  to  that  of  Fink  v.  Lewis,  reported  in  1  An. 
p.  395.  The  plaintiff  seeks  to  recover  the  amount  of  a  promissory  note  of 
the  defendant's,  sold,  after  maturity,  as  one  of  the  credits  belonging  to  the 
insolvent  Thomas  Powell,  The  defence  is  payment;  and  Pow^lZ  swears,  as 
he  did  in  the  former  case,  that  the  note  was  satisfied  by  the  defendant,  before 
his  (PoweWs)  failure.  The  plaintiff  adduced  the  same  evidence  by  which  the 
credibility  of  this  witness  was  impeached  in  the  case  of  Lewis,  There  was 
judgment  in  his  favor,  and  the  defendant  appealed. 

The  question  presented  for  our  consideration  is  a  question  of  fact.  Upon 
which  the  opinion  of  the  district  judge  would  be  entitled  to  great  weight,  if  it 
appeared  from  the  judgment  that  he  had  acted  upon  the  testimony  of  Thomas 
Powell,  bat  had  not  given  it  faith.  The  reasons  given  by  the  judge  are  as  fol- 
lows: 

**  The  Supreme  Court  have,  in  a  recent  case,  declared  Powell  to  be  an 
incredible  witness.  We  consider  that  decision  an  estoppel  to  any  enquiry  by 
the  present  court  into  his  competency  and  credibility.** 

These  reasons  are  unsatisfactory.  The  decision  of  this  court  in  a  civil  suit 
cannot  render  a  witness  incompetent  to  testify,  though  it  may  greatly  affect  his 
credibility.  The  court  meant,  in  the  former  case,  that  the  testimony  of  Pow- 
ell, unsupported  by  corroborating  circumstances,  was  not  sufficient  to  prove  any 
fact.  But  the  law  must  have  an  object  in  allowing  him  to  testify,  and  attach 
some  weight,  however  small,  to  his  deckrations,  when  they  are  consistent,  made 
in  apparent  good  faith,  and  corroborated  by  circumstances  which  rendejr  their 
truth  highly  probable.  This,  however,  can  only  be  ascertained  in  the  District 
Court,  where  the  witness  appears  before  the  judge. 

Without  expressing  any  opinion  in  relation  to  the  corroborating  eircumstan- 
ces  alleged  by  the  defendant's  eounseL  we  consider  that  the  district  judge 
should  have  received  the  testimony  of  Powell^  and  passed  upon  it;  and  we  re- 
mand the  case,  in  order  that  this  error  may  be  corrected. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed,  and  the  ease  re* 
manded  for  further  proceedings ;  the  plaintiff  and  appellee  paying  the  costs  of 
this  appeal. 


*  Appeals  in  the  cases  of  Freeman  v.  His  Creditors,  and  Randolph  v.  Tourne,  wer^ 
a\ao  disnuflsed,  for  the  same  reasons. 
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Byrne  r.  Riddell  et  al. 

Where  »  an  action  againit  oo-tref pauera  the  action  ia  tried  aa  to  one  of  them  aeparatriy, 
any  objection  thereto  most  be  railed  by  the  cp*defendant  before  going  to  trial  on  hia  o  vn 
caae,  or  it  will  be  too  late. 

Wbere  a  penon  employi  others  to  commit  a  wrong,  the  party  aggrieved  is  not  required  to 
make  the  persons  so  employed  co-defendants  in  an  action  for  damages  against  the  princi- 
pal. To  constme  art.  8304  of  the  Civil  Code  as  requiring  this,  wonld  be  inequitable.  Nor 
is  the  plaintiff  in  an  action  against  a  principal  trespasser  and  others  employed  by  him, 
debarred  of  the  right  to  obtain,  from  a  Juiy,  a  higher  verdict  against  the  principal  than 
against  those  whom  he  instigated. 

APPEAL  from  the  Third  Distriet  Court  of  New  Orleans,  Kennedy <,   J. 
Collens^  for  the  plaintiflf.     Bartletl  and  Chymes,  for  appellant.     The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  L  The  plaintiff  alleges  that  Riddell^  aided  and  abetted  by  Banks 
and  Dunn,  forcibly  ejected  her  from  the  premises  she  had  leased  from  Riddell^ 
and  that  Banks  and  Dunn,  under  the  direction  and  with  the  immediate  partici- 
pation of  Riddell,  struck  her  and  her  child,  detained  her  clothing,  and  commit- 
ted sundry  acts  of  violence  upon  her  person  and  property. 

A  judgment  by  default  was  taken  against  Banks,  and,  upon  submission  of 
the  case,  as  to  him,  to  a  jury,  they  gave  a  verdict  against  him  for  $362  50. 

Riddell  first  pleaded  an  exception  that,  he  was  not  bound  to  answer  until 
Dunn,  the  co-trespasser,  who,  as  he  alleged,  was  jointly  bound,  should  be 
cited.  This  exception  the  court  overruled,  **  saving  to  the  par^^  excepting  all 
his  legal  rights.**  Riddell  then  filed  an  answer.  In  this  answer  he  begins  by 
a  reservation  of  the  benefit  of  matters  theretofore  pleaded,  and  then  pleads  a 
genera]  denial,  ice. 

When  the  cause  came  to  trial  before  a  jury  as  to  Riddell  and  Dunn,  no 
objection  appears  to  have  been  made  that  the  cause  had  been  already  tried 
separately  as  to  Banks.  The  jury  found  a  verdict  against  RiddelL  **  for  $1000; 
from  which  amount  is  to  be  deducted  the  amount  of  judgment  against  Banks  ;*' 
and  against  Dunn  for  9500.  From  the  judgments  rendered  in  pursuance  of 
this  verdict  Riddell  has  appealed. 

Objection  is  made  to  diese  separate  verdicts  for  separate  sums,  and  to  the 
inequality  of  the  verdicts,  the  appellant  relying  upon  article  2304,  which  declares 
co-trespassers  jointly  liable.  A  mere  mistake  of  tlie  ti'anslator  brought  the 
english  text  of  our  Code  into  conflict  with  the  french  text,  and  with  a  well 
settled  principle  of  the  civil  law.  "  Lorsque  plusieurs  persoones  ont  commis 
ensemble  un  d6lit,  elles  sent  solidairement  responsables  du  dommage  canse.^* 
Mackeldey,  Droit  Remain,  p.  233.  Merlin,  Rep.  Solidarity.  In  consequence 
of  the  act  of  1844,  the  rule  laid  down  in  Loussade  v.  Harmann  has  ceased  to 
be  important,  in  cases  ex  delicto  arising  thereafter.  We  cannot  but  say,  with 
great  deference  to  the  learned  judge  who  delivered  that  opinion,  that  it  seems 
to  us  to  have  been  going  veiy  far,  to  apply  to  the  case  of  wrongdoers  the  analo- 
gy of  a  technical  and  certainly  inconvenient  rule,  established  by  special  legisla- 
tion with  regard  to  joint  contracts.  But  without  entering  into  a  discussion  of 
the  effect  of  article  2304  in  ordinary  cases,  it  is  sufficient  to  say  that,  in  the 
present  caoe,  we  see  no  reason  to  disturb  the  judgment  on  this  tecbnicaJ 
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ground.  If  there  was  an  informality  in  bringing  the  cause  to  trial  separately  BmsB 
as  to  Banks^  the  defendant  Riddell  should  have  raised  the  objection  upon  go-  ^j^^ui,, 
ing  to  trial  upon  his  own  case.  Moreover,  it  is  clearly  shown  by  the  evidence 
that  Dunn  and  Banks  acted  as  RiddeWj  agents,  and  it  appears  from  the  testi- 
mony of  the  judge  of  the  criminal  court,  before  whom  was  tried  an  indictment 
for  the  assault  and  battery  committed  upon  the  plaintiff,  as  well  as  from  other 
testimony,  that  Riddell  declared  he  assumed  all  the  responsibility  of  what 
Dunn  and  Banks  had  done,  and  that  they  were  authorized  by  him.  It  would, 
in  our  opinion,  be  a  strained  and  inequitable  construction  of  the  article  in  ques- 
tion, to  say  that  where  a  party  employs  ethers  to  commit  a  wrong,  the  pei*son 
injured  would  be  obliged  to  make  the  instruments  of  the  wrong  co-defendants, 
and  should  be  debarred  from  obtaining,  at  the  hands  ef  a  jury,  a  higher  verdict 
against  the  originator  of  the  mischief  than  against  those  whom  he  instigated  to 
its   commission. 

It  is  said  that  the  damages  in  this  case  are  excessive^  We  are  very  far  from 
approving  the  conduct  of  the  plaintiff.  She  had  violated  her  duty  as  a  lessee ; 
her  conduct  was  unjust,  and  of  a  character  well  calculated  to  irritate  the  de- 
fendant. But,  on  the  other  hand,  the  forcible  ejectment  of  the  plaintiff  by  ao 
armed  man,  acting  without  a  lawful  warrant ;  the  detention  of  plaintiff  *s  cloth- 
ing ;  the  actual  violence  committed  en  her  person ;  the  advanced  age  and  sex 
of  the  injured  party — all  these  were  circumstaaces  which  were  not  only  very 
likely  to  operate  powerfully  upon  the  minds  of  a  jury,  but  which  in  law  it  was 
their  province  to  consider  in  estimating  the  damages.  Much  discretion  is  given 
in  such  cases  to  the  jury  (Civil  Code  1928,  §  3) ;  and  an  appellate  court  should 
not  disturb  their  finding  except  where  it  is  clearly  excessive.  There  is  a  limit- 
ed class  of  cases  in  which  the  law  permits  high  damages,  not  for  the  gratifica- 
tion of  revenge,  but  for  the  sake  of  example,  and  with  a  view  to  promote  the 
peace  and  quiet  of  society.  Judgment  affirmed* 


»'^^N#^  w'^i'^M 


Jenkins  et  al.  v*  Trott. 

tVbcre  the  master  of  t  vessel  employs  a  broker  to  procure  a  freight,  and  the  latter  introduces 
to  the  master  a  party  having  merchandize  to  ship,  Irhich  the  master  declines  to  take  on  the 
terms  offered ;  bnt,  a  few  days  alter,  while  the  broker  is  still  employed  to  procure  a  freight 
for  him  on  better  terms,  concludes,  throngh  another  broker,  a  bargain  wi(h  the  same  party 
on  the  terms  first  proposed,  and  pays  him  his  brokerage,  he  will  be  bound  to  pay  a  broker- 
age to  the  first  broker.  Per  Curiam :  To  enable  the  defendant,  under  such  circumstances^ 
to  defeat  the  broker's  claim  for  commissions,  by  taking  the  identical  offer,  through  another 
broker  or  directly  by  himself,  would  enable  him  to  commit  a  fraud  upon  the  plaintiff. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Slrawhridge,  J* 
Lockett  and  Gooldj  for  the  plaintiffs.  Bradford^  for  the  defendant,  cited  2 
Kob.  63,  163.  1  An^  Rep.  6.  The  judgment  of  the  court  was  pronounced  by 
EusTis,  C.  J.  This  is  an  action  on  behalf  of  the  plaintiffs,  who  are  ship- 
brokers  in  New  Orleans,  against  the  defendant,  who  is  master  of  the  ship  Mo- 
nument, for  their  brokerage  on  the  freight  of  the  ship  firom  this  port  to  Alicante 
being  five  per  cent  on  the  amount.  The  district  judge  gave  the  plaintiffs  judg- 
ment for  $230,  being  two  per  cent  on  the  freight,  and  the  defendant  has 
appoaled. 
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Jink  ma 

V. 

Trott. 


The  first  thing  to  be  ascertaiDed  is,  whether  the  defendant  employed  the 
plaiDti/ffl  as  brokers.  This  is  denied  ;  but  we  think  the  fact  is  satisfactorilj 
established  by  the  testimony  of  concurrent  witnesses.  It  appears  that  lUy- 
naud^Cuctdlu  Sf  Co,,  having  tobacco  and  staves  to  be  shipped  to  AlJcant,  applied 
to  the  plaintiffs  to  procure  them  a  vessel.  They  opened  negotiations  with 
Reynaud,  Cucullu  Sf  Co,  for  the  freight,  and  introduced  to  them  the  defendant. 
Keynaud,  Cucullu  3;  Co,  offered  #16  per  hogshead  for  Uie  freight  of  the  tobac- 
co, and  (30  per  thousand  for  staves.  This  offer  was  declined  by  the  defendant 
at  the  time ;  but,  a  few  days  after,  through  another  broker,  the  bargain  was 
concluded  with  Reynaud,  Cucullu  4'  Co,  on  the  terms  proposed  by  them,  and 
the  defendant  paid  the  last  broker  his  commissions. 

It  is  undoubtedly  true  that,  on  the  refusal  of  the  defendant  to  accept  the 
offer  for  freight,  the  negotiation  was  ended,  so  fiir  as  relates  to  the  parties 
moking  and  refusing  the  proposal.  But  on  refusing,  the  defendant,  as  ^^- 
naud  himself  swears,  addressed  himself  to  Jenkins,  saying  that,  if  he  could  not 
get  him  $17  for  tobacco  and  $30  for  the  staves,  he  would  not  take  the  freight  at 
all.  BalluUr,  another  witness,  states  that  he  heard  TroU  tell  Jenkins,  four  or 
five  days  after  he  first  came  to  the  office,  that  if  he  could  get  a  little  more  for 
this  freight  he  would  take  it. 

The  employment  of  a  broker  being  verbal,  and  frequently  private  and  strictly 
confidential,  and  only  known  to  the  parties,  the  proof  of  the  fact  is  attended 
with  difficulty  when  a  party  is  held  to  legal  proof;  the  continuance  of  the  em- 
ployment is  subjected  to  the  same  difficulty,  as  to  its  pi-oof.  We  find  no  evi- 
dence of  any  termination  of  the  relations  between  the  defendant  and  the  plaio' 
tiffs  in  the  business  about  which  they  were  originally  employed ;  on  the  contn» 
ry,  we  infer  their  continuance  from  the  declarations  of  witnesses ;  and,  in 
coming  to  this  conclusion,  we  have  taken  into  consideration  the  origin  and  con« 
tinuance  of  the  intercourse  between  the  plaintiffs  and  the  defendant.  The 
plaintiffs  did  not  seek  out  the  defendant  or  call  upon  him.  On  the  contrary, 
their  relations  appear  to  have  originated  in  the  plaintiffs'  office,  and  the  matters 
transpired  there,  except  what  passed  between  the  defendant  and  Reynaud,  Ctt- 
cullu  8f  Co,,  at  their  counting  hoase. 

To  hold  that  the  defendant  could,  under  these  circumstances,  defeat  the 
plaintiffs'  claim  for  commissions,  by  taking  the  identical  offer  which  the  plain- 
tiffs gave  the  defendant  the  means  of  accepting,  through  the  offices  of  another 
broker  or  directly  by  himself,  would  enable  him  to  commit  a  fraud  upon  Uie 
plaintiffs.  Had  the  transaction  been  closed  under  the  agency  of  the  plaintiffs, 
the  commission  would  have  been  earned ;  and  certainly  the  defendant  was 
bound,  in  good  faith,  not  to  take  any  steps  which  would  defeat  their  cbiim  for 
compensation,  without  at  least  giving  them  fair  notice  that  their  agency  wtis  at 
at  end. 

Nor  do  we  think  it  all  material  in  this  case,  that  the  fact  was  well  known  that 
the  house  of  Reynaud,  Cucullu  4*  Co,  had  this  freight  for  Alicant.  It  of  course 
was  known  as  the  brokers  were  charged  with  procuring  a  ship  for  them,  and  the 
negotiations  with  the  defendant  would  of  themselves  have  made  it  public. 
There  appears  to  have  been  no  reserve  about  the  matter.  Still  less  is  it  of  con- 
sequence that,  the  second  broker  did  not  acquire  his  information  as  to  the  freight 
from  the  defendant.  The  difficulty  arises  from  the  defendant,  though  the 
house  of  Whitney  4*  Co.  were  the  regular  men  of  business  of  the  ship,  having 
employed  the  plaintiffs  to  negotiate  for  a  freight.  He  was  certiaoly  at  liberty  to 
employ  any  number  of  brokers,   but  their  claim   for  compensation    is  oo^ 
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dependant  on  his  will.  The  agency  of  the  second  broker,  and  the  payment  of 
his  commissions, have  nothing  to  do  with  this  case,  so  far  as  the  plaintifls'  rights 
are  concerned.  It  is  the  defendant  himself  who  took  the  offer  of  the  freight, 
knowing  that  it  was  the  same  which  the  plaintiffs  had  been  employed  by  him 
to  treat  about,  and  they  being  authorized  at  the  time  to  get  for  him  a  freight  on 
better  terms.  It  appears  to  as  that  on  every  principle  of  justice  the  plaintiffs 
are  entitled  to  recover  their  brokerage  from  the  defendant. 

Had  this  case  been  presented  to  the  Court  of  King's  Bench  on  a  claim  of  the 
brokers,  under  the  usage  of  London,  we  are  satisfied  that  it  would  fauTe  been 
allowed.     Russell  on  Factors,  163  and  164« 

In  Wilkinson  ▼.  Martin,  8  Carr.  &  Payne,  p.  1,  it  was  held,  that  to  enable  a 
broker  to  recover  a  commission  on  the  sale  of  a  ship,  the  mere  fact  of  his  hav- 
ing introduced  the  purchaser  to  the  seller  will  not  be  sufficient ;  but,  if  it  appears 
that  such  introduction  was  the  foundation  on  which  the  negotiation  proceeded, 
the  parties  cannot  afterwards,  by  agreement  between  themselves,  withdraw  the 
matter  from  the  broker's  hands,  and  deprive  him  of  his  commission.  That 
the  broker  will  be  entitled  to  his  commission,  if  he  was  up  to  a  certain  time  the 
agent  or  middle  man  between  the  parties,  although  the  contract  be  afterwards 
completed  without  his  instrumentality  or  interference. 

In  Burnett  v.  Bouch^  9  Carrington  6c  Payne,  620,  it  was  held  that  the  usage 
in  London  is  that,  when  a  broker  has  introduced  the  captain  of  a  ship  and  a 
merchant  together,  and  they,  by  his  means,  enter  into  some  negotiation  as  to 
the  intended  voyage,  the  broker  is  entitled  to  commission  if  a  charter  party  be 
effected  between  them  for  that  voyage,  even  though  they  may  employ  another 
broker  to  prepare  the  charter  party,  or  may  write  the  charter  party  themselves. 
That  if  a  broker  be  authorized  by  both  parties,  and  acting  as  the  agent  of  each, 
communicates  to  the  merchant  what  the  ship  owner  charges,  and  also  comtnu- 
nicates  to  the  ship  owner  what  the  merchant  will  give,  and  he  names  the  ship 
and  the  parties,  so  as  to  identify  the  transaction,  and  a  charter  party  be  ulti- 
ujately  effected  for  that  voyage,  this  broker  is  entitled  to  his  commission ;  but, 
it  he  does  not  mention  the  names  so  as  to  identify  the  transaction,  he  does  not 
get  his  commission  to  the  exclusion  of  another  broker,  who  afterwards  intro- 
duces the  parties  personally  to  each  other. 

Judgment  affirmed* 
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Jencins 

V. 

Trott, 


w«    ■>..  i^-»y   **  ^N. 


City  of  Lafayette  v.  Cummins. 


Art  127  of  the  constitntion  relates  to  State,  and  notto  monicipal,  taxes. 

The  Stat,  of  20  April,  1846,  which  authorizes  (s.  19)  the  city  council  of  Lafayette  to  "  lay  and 
collect  npon  trades,  occapations,  and  profeaaions,  such  other  taxes,  not  specified  in  this  act, 
which,  in  their  opinion,  maybe  required  by  the  wants  of  said  city,  and  the  imposition  and 
collection  of  which  may  not  be  inconsistent  with  the  constitation  and  laws  of  the  United 
Btates  or  of  this  State/'  containing  no  prohibition  of  discrimination  in  the  objects  of  taxa- 
tion, a  tax  imposed  by  an  ordinance  on  certain  enamerated  trades  and  professions,  cannot 
be  considered  illegal  or  nnconstitational,  because  other  trades  and  professions  are  not 
taxed,  where  the  tax  on  the  enumerated  trades  or  professions  is  imposed  on  all  persons 
exercising  such  trades  or  professions. 

85 
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LiFATETTK      A  PP£AL  from  the  Diatrict  Court  of  Jefieraon,  Oarkt,  J.    Mkkd,  for  the 
CvMMiKf.      -A.    plaintiffs.    Brewer  and  SouLc,  for  the  appellant.    The  jadgment  of  the 
court  was  pronouoced  by 

EusTis,  C.  J.  This  is  au  appeal  from  a  judgment  rendered  against  the 
defendant  by  a  justice  of  the  peace  of  Lafayette,  for  $15,  the  amoant  of 
a  municipal  tax  due  by  the  defendant  on  account  of  his  occupation  and 
trade  as  a  butcher.*  The  tax  was  imposed  by  an  ordinance  for  the  year 
1847,  which  lays  an  annual  tax  on  the  trades  and  professions  mentioned 
therein.  Besides  the  trades  enumerated,  there  are  several  others,  prin- 
cipally those  of  mechanics,  and  also  other  professions  and  occupations,  which 
are  consequently  not  taxed.  The  19th  section  of  the  law  of  1846,  au- 
thorizing the  city  council  of  La&yette  to  lay  taxes  on  real  estate  and  slaves, 
empowers  them  to  lay  and  collect  taxes  upon  all  kinds  of  proper^,  and  upon 
trades,  occupations,  and  professions,  such  other  taxes,  not  specified  in  this  act, 
which,  in  their  opinion,  may  be  required  for  the  wants  of  said  city,  and  the 
imposition  and  collection  of  which  may  not  be  inconsistent  with  the  constitution 
and  laws  of  the  United  States  and  of  this  State.    Acts  of  1846,  p.  28. 

It  is  contended,  that  the  imposition  of  the  tax  attempted  to  be  executed  is 
contrary  to  the  127th  article  of  the  constitution,  which  provides  for  the  equafity 
and  uniformity  of  taxation  throughout  the  State. 

In  the  case  ol  Duncan  v.  Tkt  Second  Municipality^  this  question,  after  a 
very  thorough  argument,  was  determined  by  this  court,  and  the  article  was  held 
applicable  only  to  state^  and  not  to  municipal,  taxes.    2  Annual  R.  182. 

The  opinion  of  the  court  in  that  case  meets  also  another  objection  taken  by 
the  counsel  for  the  defendant  to  the  legality  of  the  tax,  on  the  ground  that  aU 
trades,  occupations,  and  professions  are  not  subject  to  it.  The  tax  in  Duncan^ 9 
case  waaa  special  tax  on  real  estate  and  slaves,  and  was  imposed  under  a  law 
of  1805,  authorizing  the  city  council  of  New  Orleans  to  tax  real  and  personal 
estate,  and  it  was  obviously  unequal  in  its  operation,  inasmuch  as  ail  personal  pro- 
perty was  exempt  from  it ;  yet  the  court  held  that  the  tax  was  not  illegal. 

The  statute  of  1846,  under  consideration,  imparts  no  prohibition  of  discrimi- 
nation in  the  objects  of  taxation,  which  is  an  administrative  question  of  great 
importance ;  and  where  the  tax  is  laid  on  persons  in  the  same  class,  that  is,  all 
those  exercising  certain  trades,  occupations,  or  professions,  we  know  of  no 
instance  in  which  it  has  been  held  to  be  other  than  legal  and  valid. 

It  is  proved  that  the  defendant  keeps  a  slaughter-house  in  Lafayette,  where 
he  kills  cattle  for  the  New  Orleans  market.  His  cart  is  taxed,  and  he  pays  a 
high  tax  for  his  stall,  where  he  sells  his  meat.  But  those  burthens  aflbrd  no 
ground  for  the  non-payment  of  the  tax  sued  for. 

Judgment  afirmed* 


The  Louisiajma  Stats  Bank  r.  LsDouXr 

Defendant  bonnd  bimielf  as  surety  en  a  bond  in  favor  of  a  bank,  which  recited  that :  **  Wkereu 
J.  D.  has  been  appointed  note  derk,  to  oontinne  in  office  daring  the  wiU  of  die  pieeent*  or 

*  Thin  judgment  was  affirmed  by  the  District  Court  of  Jefferson,  on  an  appeal  from 
the  decision  of  the  justice  ;  and  the  case  comes  up  on  an  appeal  fiom  the  jadgment  of 
the  District  Court. 
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any  fatare  board  of  directon  of  the  f  tid  bank :  nowihe  condition  of  this  obligation  is  that  Lovisuna 
if  the  laid  J.  D.  ihaU  well,>tnily,  and  faitfafoUy  do  and  perfimn  the  duties  of  said  oflSce  of  Btati  Bamk. 
note  clerk,  shall  render  a  faithful  aoooant  of  all  monies  and  effects  oommitted  to  his  charge  LiDOUz. 
or  under  his  control,  and  generally  shall  save  the  said  bank  harmless  on  acoonnt  of  any  neg- 
ligence or  misoondnctof  him  the  said  J.  D.,  then  this  obligation  to  be  void*  else  to  remain 
in  full  force."  The  directors  of  the  bank  were  elected  annually.  D.  embezzled  from  the 
bank  a  sum  exceeding  the  amount  of  the  bond,  but  no  part  of  it  was  taken  until  more  than 
twelve  months  after  his  appointment.  In  an  action  against  the  surety  on  the  bond :  HeUL, 
that  the  office  was  not  an  annual  one ;  that  it  does  not  follow  because  the  directors  are  to  bo 
elected  annually,  that  the  clerks  and  servants  of  the  bank  hold  their  office  by  the  same 
tenure,  they  being  clerks  and  servants  of  ithe  corporation  and  not  of  tho  directors  who  ap- 
point them  ;  that  the  bond  itself  shows  that  the  surety  contemplated  the  continuance  of  D. 
in  office  beyond  the  year;  and  that  the  fkct  of  the  defalcation  occurring  more  than  twelve 
months  after  the  appointment  cannot  discharge  the  surety.  Nor  will  he  be  discharged  by 
the  mere  fact  of  a  neglect  of  duty  on  the  part  of  the  cashier  of  the  bank,  in  consequence  of 
which  the  clerk  was  enabled  to  embezale  funds  erf  the  bank,  where  there  was  no  knowledge 
by  the  directors  of  such  neglect,  and  no  fraud  on  their  part.  The  by-laws  of  the  bank  pro* 
viding  for  periodical  examinations  of  its  affairs  formed  no  part  of  the  contract  with  the 
surety ;  they  are  merely  directory  to  the  managers  of  the  bank. 

Where  the  surety  in  a  bond  given  for  the  faithfh]  discharge  of  the  duties  of  an  officer  of  the 
bank,  on  being  informed  by  the  bank  of  an  embezslement  -ooBaaitted  by  the  officer,  before 
paying  any  portion  of  the  amount  embezzled,  requires  the  bank  to  arrest  the  principal  under 
the  Stat,  of  28  March,  1840,  and  the  bank  refuses  to  do  so,  the  surety  will  not,  in  the  absence 
of  any  indication  of  a  fraudulent  connivance  at  the  escape  of  the  clerk,  be  thereby  dis- 
charged. C.  C.  3030.  It  was  the  duty  of  the  surety,  if  he  desired  to  avail  himself  of  the 
chances  of  a  restoration  of  the  amount  embezzled  resulting  from  an  arrest  of  the  principaL 
to  have  paid  the  amount  for  which  he  was  liable,  and  to  have  exefcised  himself  the  rights 
of  the  bank. 

Interest  will  be  allowed  from  Judicial  demand  [on  the  amount  found  due  to  the  plaintiffii  in 
an  action  against  the  surety  on  the  official  bond  of  the  officer  of  a  bank,  for  an  amount  em* 
bezzled  by  the  latter  from  the  bank. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Grima,  for  the  appellants.  R,  Hunt  and  Grymes^  for  tbe  defendant. 
The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  defendant,  Ledoux,  became  the  surety  of  James  DwpUsm^ 
who  was  appeinted  note  derk  of  the  bank,  on  the  26th  February,  1840.  The 
hond,  by  which  DupUsns  and  his  two  sureties,  Ledoux  nnd  Durrive,  bound  them- 
Behes  jointly  and  severally,  bears  date  29  February,  1840,  and  is  for  the  sum  of 
'912,000.  It  declares  that :  *'  Whereas  James  Duplessis  had  been  appointed 
note  clerk,  to  continue  in  office  during  the  wiU  of  the  present,  or  anyfuiMre  hoard 
of  direcUyrs  of  said  hank ;  now  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  James  Duplessis  shall  well,  truly,  and  faithfully  do  and  perform 
fill  and  singular  the  duties  of  said  office  of  note  clerk,  shall  render  a  faithful 
account  of  all  monies  and  effects  committed  to  his  charge,  or  under  his  control, 
and  generally  shall  save  the  said  Louisiana  State  fiank  harmless  from  or  on 
account  of  any  negligence  or  misconduct  of  him,  the  said  James  Duplessis,  then 
this  obligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue.'*  DupUssis 
embezzled  from  the  bank  at  different  times,  in  the  years  1841,  1842,  and  1843, 
an  amount  exceeding  $12,000 ;  and  the  present  action  is  brought  to  recover  from 
Ledoux  the  amount  of  the  bond,  with  interest  from  judicial  demand. 

Several  grounds  of  defence  have  been  presented  by  counsel,  which  we  shall 
consider  in  the  order  adopted  in  argument. 

I.  The  petition  admits  that  the  first  amount*  embezzled  by  Duptessis  was 
taken  on  the  30th  day  of  March,  1841,  and  consequently  that  he  discharged  his 
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LouiMAKA     duty  faithfully  uotit  )hat  time.    It  is  conteaded,  therefore,  that,  under  the  hood, 
State  Bakk  ^^^  defendant  is  not  liable ;  because,  at  the  date  of  the  first  defalcation,  his 
Lfdoux.      apiiointment  had  expired ;  that  his  office  was  an  annual  office,  and  tliat  his 
sureties  were  bound  for  one  year  only. 

If  the  place  to  which  Duplessis  was  thus  appointed  was  an  annual  office, 
there  might  be  some  plausibility  in  the  conclusion  invoked  by  the  defendant.  It 
is  proper,  therefore,  to  inquire  whether  the  premises  assumed  are  true.  If  we 
look  merely  to  the  language  of  the  bond,  it  is  obvious  that  the  contracting  parties 
did  not  contemplate  a  duration  thus  limited.  On  the  contrary,  it  points  to  the 
expected  continuance  of  DupUssis  in  office,  **  during  the  will  of  the  present,  or 
any  future  board  of  directors.**  Under  the  charter  the  directors  were  to  be 
elected  annually.  A  limitation  to  a  year  is,  therefore,  inconsistent  with  a  conti- 
nuance in  office  dnring  the  wiM,  not  merely  of  the  next  succeeding,  but  of  any 
future^  board.  Confining  our  inquiry  to  the  words  of  the  contract  in  ascertaining 
its  intention,  it  would  be  impossible  to  recognize  the  limitation  claimed. 

But  it  is  said  that  sureties  are  the  favorites  of  the  law;  that  their  contracts 
are  scanned  with  great  stiictness ;  and  though  the  words  of  the  bond  may  cover 
an  indefinite  period,  yet  if,  by  an  act  of  the  legislature,  or  by  the  records  of  a 
corporation,  it  appears  that  the  office  was  annual,  the  obligation  must  be  under- 
stood as  referring  to  an  office  so  limited.  We  are  not  prepared  to  recognize  the 
doctrine  applicable  to  offices  which  may  properly  be  denominated  public,  as 
extending  unqualifiedly  to  appointments  like  that  in  question  ;  nor  to  say  that,  in 
the  case  of  such  an  appotntmeot,  even  if  it  were  annual,  sureties  might  not  be 
held  bound  for  the  good  conduct  of  the  principal  under  future  appointments,  if 
the  intention  to  do  so  clearly  resulted  from  the  terms  of  the  obligation.  Upon 
this  point,  however,  it  is  unnecessary  to  express  an  opinion.  Conceding  the 
right  to  limit  the  construction  of  this  bend  by  the  charter  of  incorporation  and 
the  by-laws  of  the  bank,  we  proceed  to  consider  the  argument  of  counsel  with 
reference  to  that  hypothesis,  and  to  inquire  whether  the  place  held  by  JJuplessis 
is  to  be  considered  as  an  annual  office. 

The  argument  presented  is  mainly  deduced  from  the  provisions  of  the  charter 
with  regard  to  the  election  of  directors.  It  provides  that  the  directora  of  the 
bank  shall  be  annually  elected,  and  forbids  the  reflection  of  more  than  two-thirds 
of  the  directors  in  office  at  the  time  of  each  annual  election,  permitting  no 
director  to  hold  his  office  more  than  three  years  out  of  five  in  succession.  But 
it  does  not  follow  from  this  legislation  with  regard  to  the  board  of  directors,  that 
the  mere  clerks  and  servants  of  the  corporation  should  hold  their  appointments 
by  the  same  tenure.  If  these  clerks  and  servants  were  to  be  considered  the 
mere  clerks  and  servants  of  the  directora  who  appoint  them,  the  conclusion 
might  be  a  reasonable  one.  But  we  do  not  so  regard  them.  They  are  the 
clerks  and  servants  of  the  corporation ;  and  the  limited  term  of  service  of  the 
directors  does  not  control  the  duration  of  such  appointments.  It  is  proper  to 
add  that  there  is  nothing  in  the  by-laws  of  die  bank  limiting  the  duration  of  the 
place  of  note  clerk,  and  his  appointment  itself  was  general. 

The  views  which  we  have  stated  are  not  merely  expressive  of  our  own  con- 
victions, but  rest  upon  high  judicial  authority.  The  subject  was  considered 
in  the  case  of  Anderson  v.  Langdon,  1  Wheaton,  91.  A  number  of  persons 
had  associated  themselvAS  and  formed  a  company  for  the  purpose  of  encoura- 
ging the  manufacture  and  use  of  domestic  mercband'ize.  By  the  articles  which 
they  adopted  for  their  government  the  directors  were  to  be  chosen  annually ; 
and  iho  ofi'uirs  of  the  company  were  to  be  carried   ou  under  the  control  and 
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saperintendence  of  the  board  thns  elected.  They  were  to  appoint  an  agent  and  Looi^iAff  a 
such  other  officers  as  might  be  requisite,  who  were  to  hold  their  offices  during  ^^^^,  ^* 
the  pleasure  of  the  board,  and  to  give  bond  for  the  faithful  discharge  of  their  Linoux. 
duties.  The  company  having  proceeded  to  elect  directors,  one  McLeod  was 
appointed  agent  by  them,  in  February,  1810,  and  gave  bond  in  favor  of  the  then 
directors,  with  Anderson  as  his  surety,  conditioned  for  the  faithful  performance 
of  his  duties  according  to  the  terms  and  meaning  of  the  articles  of  association, 
etc.  He  continued  in  service  without  any  new  appointment  till  June,  1812, 
when  he  was  dismissed ;  and  having  gone  out  in  arrears  to  the  company,  the 
suit  was  brought  against  the  surety  to  recover  the  amount  doe.  Among  other 
matters  of  defence,  it  was  pleaded  that  the  agent  was  appointed  on  the  13 
February,  1810,  and  that,  for  one  year  from  the  time  of  such  appointment,  and 
during  the  time  the  plaintiffs  acted  as  du'ectors,  he  had  faithfully  executed  and 
performed  his  duty.  To  this  plea  it  was  replied  that  he  had  continued  in  office 
for  more  than  one  year  under  the  appointment,  etc.,  to  which  the  defendant 
demurred.  In  argument  the  case  of  the  Commonioealih  v.  Fairfax^  was  cited, 
where  the  words  *'so  long  as  they  shall  continue  in  office  "  in  the  condition  of 
a  sheriff's  bond,  were  considered  not  to  extend  to  a  second  and  new  appoint* 
ment.  Chief  Justice  Marshall,  in  delivering  the  unanimous  opinion  of  the  court, 
said :  **  The  case  of  the  sheriff's  bond  is  very  different.  The  commission  of 
sheriffs  in  Virginia  is  annua] :  of  course  his  sureties  are  bound  for  one  year  only. 
It  is  true  the  directors  of  the  company  are  elected  annaaily,  but  the  company  has 
not  said  that  the  agent  shall  be  for  one  year  only ;  his  appointment  is  during  plea- 
sure. The  sureties  do  not  become  sureties  in  consequence  of  their  con6dence 
in  the  directors,  but  of  their  confidence  in  the  agent  whose  sureties  they  are.*' 

In  the  case  of  the  Union  Bank  v.  Ridgely,  the  eoit  was  upon  a  cashier's 
bond,  who  had  been  appointed  without  any  specific  duration  of  his  office  having 
been  fixed.  By  the  charter,  the  directors  were  to  be  appointed  annually,  a 
portion  by  the  State  and  a  portion  by  the  stockholders.  Not  more  than  eleven 
directors  in  office  were  eligible  for  the  next  succeeding  year;  and  no  director 
liaving  served  for  three  years  successively,  could  be  eligible  for  the  two  succeed, 
ing  years  thereafter.  As  breaches  of  the  bond,  embezzlements  were  assigned 
at  various  tiroes  between  the  date  of  the  bond,  March,  1605.  and  the  year  1819. 
It  was  then  urged  in  a  very  elaborate  argument,  that  the  cashier  was  one  of  the 
servants  under  the  directors,  to  enable  them  to  execute  the  bnsiness  of  the  cor- 
poration :  that  the  business  of  the  corporation  was  to  be  managed  by  these 
directors,  until  the  first  monday  in  July,  1805,  and  no  longer,  provided  the  new 
election  took  place  on  that  day ;  that  as  the  president  and  directors  were  ap- 
pointed for  a  limited  time,  aud  to  peiform  certain  duties,  and  the  cashier  was  a 
deputy  or  servant  under  them  to  aid  in  the  performance  of  their  duties,  his 
appointment  could  not  endure  longer  than  that  of  the  appointing  power;  that 
they  could  give  no  greater  power  to  their  servant,  the  cashier,  than  they  them- 
selves  had ;  that  the  law  might  authorize  them  to  appoint  for  a  longer  time  ;  but 
as  it  did  not  profess  to  confer  such  a  fisvor,  the  question  must  depend  upon  the 
general  doctrine  of  principal  and  deputy.  But  these  propositions  were  urged 
ineffectually,  and  were  distfnctly  negatived  by  the  court,  after  a  careful  analysis. 
See  1  Harris  and  Gill's  Maryland  Reports,  p«432.  It  was  held  that  the  cashier's 
office  was  limited  only  by  the  duration  of  the  charter,  subject  to  the  removal  of 
the  incumbent  by  the  directors,  as  occasion  might  require,  and  that  he  was  not 
necessarily  an  annual  officer. 

The  same  doctrine  was  maintained  in  the  case  of  the  'Dedham  Bank  v.  Chicks 
eriag,  3  Pickering,  340.     There  the  cashier's  bond  was  conditioned,  for  the 
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LouraiAiTA     faithful  performance  of  his  duties  **  m  long  ae  he  shall  eontioae  in  office.**    It 
^^  was  dated  in  April,  1814.    The  entiy  of  his  appointoient  was  that:  ''At a  meet- 

Ledoux.  iQg  of  the  directors,  on  the  25th  March,  \^\A^€kickenng  was  chosen  cashier  of 
the  banli;  "  so  that  no  duration  was  expressed.  By  the  chatter  the  directors 
were  chosen  anoHally.  The  defakation  occurred  in  ,1823.  It  was  held  that 
the  words  of  the  bond  were  general,  that  there  was  nothing  in  it  to  shew  that  ■ 
restriction  was  intended,  and  nothing  tn  the  records  or  regutations  of  the  tenk 
indicating  that  che  office  was  annual. 

Much  stress  has  been  laid  by  counsel  opoa  the  oxpressioBS  used  in  tlie  fifth 
section  of  the  charter,  which  is  in  these  words : 

**  That  ra  their  first  meeting,  the  directors  shaH  appoint  by  tmHot  one  of  dieir 
members  for  their  president,  and  he  shall  continue  in  office  during  one  whole 
year.  Whenever  a  vacancy  shaH  occur,  either  through  a  change  of  residence 
by  leaving  the  State,  death,  resignation,  banliniptcy,  or  any  other  cause,  prior  to 
the  last  monday  of  January,  in  every  year,  directors  ^all  have  that  vacaDcy 
filled  up  by  a  stockholder,  having  the  qualifications  required  by  this  law  to  bo  a 
director,  and  the  acting  directors  shall  appoint  aH  such  officers,  agents  and  ser- 
vants, as  are  necessarily  appurtenant  to  the  operation  of  the  said  bank ;  and 
shall  allow  to  each  of  them,  as  well  as  to  the  president,  such  salary  or  compen- 
sation as  they  may  think  proper.'* 

If  the  legislature  had  intended  that  the  derks  and  servants  of  die  bank  should 
be  appointed  annually — that  the  duration  of  their  office  should  be  for  one  year 
only,  it  is  surprising  that  tliis  should  have  been  left  to  mere  implication.  They 
had  expressly  provided  for  the  annual  appointment  of  directors  in  the  section 
preceding.  In  this  veiy  section  the  office  of  president  was  expressly  made  an 
annual  oflfice.  The  lawgiver  seems  to  us  to  have  considered  the  subject  of  legis- 
lative limitation  material  only  with  regard  to  those  who  were  to  govern  and  con- 
trol the  institution,  leaving  the  matter  as  to  the  agents  and  servants  of  the 
corporation  to  the  discretion  of  the  governing  power,  who  were,  in  this  very 
section,  authorized  to  make  by-laws  for  the  better  administration  of  their  afilatiB. 
Of  these  agents  the  cashier  is  a  very  important  one,  and  we  find  provision  is 
made  in  the  charter  with  regard  to  his  bond ;  but  nothing  is  said  as  to  tho  dura- 
tion of  his  office ;  no  qualifications,  as  in  case  of  directors,  are  prescribed  ;  and 
no  provision,  as  in  their  case,  that  he  is  to  hold  over  in  case  no  electioii  is  made 
on  the  day  fixed.  Yet  the  same  clause  which  grants  the  power  to  appoint  tho 
cashier,  provides  for  the  appointment  of  clerks.  As  regards  appointment,  they 
all  stand  on  die  same  footing. 

The  expression  ^^  acting  directors*^  dees  not  appear  to  us  to  aid  the  construc- 
tion contended  for.  These  words  are  equivalent  to,  or  at  any  rate  are  not  more 
favorable  to  the  defendant  than,  the  expressions  in  the  charter  of  the  Bank  of 
Maryland — **the  directors  for  the  time  being  shall  have  power  to  appoint  a 
cashier,  and  such  other  officersand  servants,  etc.'*  In  Ridgely^s  case,  already 
cited,  these  words  were  commented  upon,  and  it  was  very  properly  held  that 
they  must  be  understood  as  meaning  only  that,  whenever  for  any  reason  the 
appointment  of  a  cashier  should  be  necessary,  the  then  board  of  directors  should 
be  authorized  to  appoint. 

It  is  said,  however,  that,  in  this  ease,  there  was  a  reappointment  of  Dufdessis : 
and  the  counsel  rely,  to  show  this  fact,  and  as  indicative  also  of  the  construction 
put  by  the  directors  themselves  upon  the  charter,  upon  an  entry  in  the  minutee 
of  the  board  under  date  of  3d  March,  1841.  It  is  in  these  words :  <*  ilfr.  Eeyneg 
moved  that  the  officers  and  clerks  of  the  bank  be  confirmed  in  their  respectivo 
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■ituatioDB,  which  was  agreed  to  nnanimonsly."    This  resolation  is  folly  suscep-     Louisiana 
tibie  of  being  construed  into  an  expression  of  the  will  of  the  board  that  the  ^ 

clerks  and  servants  of  the  bank  shonld  continue ;  as  an  approval  of  past  appoint-  Lxdouz. 
ments,  and  not  a  new  appointment.  Such  is,  indeed,  the  fair  import  of  the 
language,and  the  opposite  interpretation  is  strained.  If,  however,  it  could  be 
treated  as  an  appointment,  and  not  as  an  approvaf,  it  was  an  unnecessary  and 
superfluous  act.  Duplesns  would  have  remained  in  office  without  it,  and  it 
cannot  be  considered,  especially  under  the  broad  expressions  used  in  ^he  bond, 
as  destroying  the  liability  of  the  surety.  In  the  case  of  the  Dehham  Baiik^ 
already  cited,  three  successive  **  rcilectiona  "  of  the  cashier,  expressly  so  deno* 
minated  on  the  minutes,  took  place.  But  the  point  was  considered,  and  dis- 
regarded. 

We  find  nothing  in  the  authorities  cited  at  bar  which  conflict  with  the  view 
we  have  taken  as  to  this  point  of  the  defence.  They  are  easily  distin- 
guishable from  the  case  before  us«  In  the  case  of  The  Liverpool  Water  Com- 
pany V.  Atkinson^  6  East.  507,  the  bond  commenced  by  a  recital  that  the  prin- 
cipal had  agreed  to  collect  and  receive  the  rents  of  the  company  from  time  to 
time,  for  twelve  months  from  the  date  thereof,  and  the  condition  was,  if  the 
defendant  should  from  time  to  time  and  at  all  times  thereafter,  during  the  con- 
tinuance of  such  his  employment,  use  due  diligence,  pay  over,  etc.  The 
defalcation  occurred  after  the  expiration  of  twelve  months.  It  was  held  that 
the  obligation  was  confined  to  the  period  of  twelve  months  mentioned  in  the 
recital ;  and  very  reasonably,  for  the  surety  reading  the  whole  instrument  would 
naturally  understand  that  he  was  to  answer  for  his  principal  for  that  specified 
period.  So  in  Lord  Arlington  v.  Minicke,  2  Saunders,  411,  the  bond  recited 
that  the  plaintifl*  had  appointed  P.  to  be  his  deputy  postmaster,  for  six  months. 
The  generality  of  the  condition  for  fidelity,  during  all  the  time  he  should  con- 
tinue deputy  postmaster,  was  held  to  be  governed  by  the  recital.  In  the 
Wardens  of  St.  Saviour'' 9  v.  Bostock^  it  was  admitted  by  the  replication  that  the 
principars  office,  that  of  collector  of  parish  rates,  was  an  annual  office.  5  Bos« 
and  Pull.  177.  In  the  Urdled  States  v.  Kirkpatrick^  the  commission  of  the  public 
officer,  in  conformity  to  the  provision  of  the  act  of  Congress,  was,  by  express  terms, 
limited  to  continue  to  **  the  end  of  the  next  session  of  the  Senate  and  no  longer ^^^ 
and  the  bond  in  question  was  given  with  express  reference  to  that  commission. 
Hence  the  court  held  that,  its  obligatory  force  Was  confined  to  acts  done  while 
that  commission  had  a  legal  continuance,  and  could  not  go  beyond  it.  There 
was  in  that  ease  also  a  new  commission,  diflferent  in  date  and  nature.  The  case 
of  the  collector  of  poor  and  church  rates,  in  2  Bingham,  32,  (Leadly  v.  Evans^) 
was  also  the  case  of  an  annual  office,  so  fixed  by  law.  So  also  in  Bigelow  v. 
Bridge,  8  Mass.  276,  the  office  of  the  principal,  a  county  treasurer,  was  annual 
by  statute. 

In  conclusion,  we  remark,  that  we  concur  with  the  plainttflf's  counsel  in  the 
opinion  that  the  defendant  could  not  have  misunderstood  the  terms  of  the  bond ; 
and  must  have  considered  himself  as  becoming  responsible  for  DupUssis* 
honesty,  as  long  as  the  bank  should  think  proper  to  employ  hrm,  in  the  capacity 
designated  in  the  instrument.  This  is  the  plain  and  natural  construction  of  the 
language  used. 

II«  The  next  ground  of  defence  taken  by  Ledoux  is,  **  that  he  is  discharged 
from  all  liability  to  the  plaintiffs,  because  the  bank,  although  called  on  by  the 
defendant  to  take  legal  steps  against  Duplessis,  refused  to  do  so,  and  allowed 
him  to  abscond.*' 


6S0 


SUPREME  COURT  OF  LOUISIANA, 


loutsiana 
Stats  Bahk 

V. 
LSDOUX. 


The  facts  material  id  the  consideration  of  this  point  are  that,  on  sanday,  the 
29th  October,  1843,  the  first  discovery  of  a  deficit  in  Dupleasis*  account  was 
made  bj  the  cashier.  A  part  only  of  the  deficit  ($2,600,)  was  discovered.  On 
the  day  following,  when  DupUssU  came  to  the  bank,  the  cashier  told  him  of 
this  deficit,  when  be  appeared  sarprised,  and  said  he  would  settle  bis  accoant. 
The  cashier  waited,  and  at  twelve  o'clock  of  that  day  DupUms  left  tbe  bank 
without  settling  his  account,  returned  before  three,  and  then  left  the  bank  and 
never  returned.  The  cashier  communicated  the  discovery  on  the  same  day  to 
the  president,  and  a  special  meeting  of  the  board  was  called  for  tueaday  morn- 
ing, when  the  cashier  was  directed  to  make  a  thorough  examination  of  Jhiplu- 
sW  account,  which  examination  was  not  finished  till  friday  night,  the  3d  Novem- 
ber. On  tuesday,  the  3l8t  October,  the  cashier,  by  order  of  the  board,  ad- 
dressed a  letter  to  LedouXf  through  Hallj  the  agent  of  Ltdoux^  then  abroad, 
stating  that  he  had  discovered  that  DupUsais  was  a  defaulter,  so  far  as  ascrtain- 
ed,  to  the  amount  of  $2600,  and  that  if,  upon  a  thorough  examination  then  ia 
progress,  a  further  responsibility  should  be  discovered  it  would  be  immediately 
commnnicated.  This  letter  appears  to  have  been  handed  to  Hall  on  the  day  of 
its  date ;  and  on  that,  or  the  following  day,  HcM  called  on  the  cashier  and  en- 
quired if  Vuplessis,  had  been  arrested,  and  was  answered  that  he  had  not  been. 
**  Witness  (Hall)  in  substance  stated,  he  thoaght  it  the  duty  of  the  bank  to 
arrest  him,  and  unless  the  bank  had  him  arrested,  he  as  agent  of  Ledoux^  did 
not  feel  authorized  to  pay  the  amount  Witness  then  oflfered  the  cashier  to 
pay  the  amount  of  the  defalcation  then  claimed  as  agent  of  LedouXf  if  tbe 
bank  would  take  steps  to  have  DupUsn$  arrested.  The  cashier  said  be  did  not 
think  it  his  duty,  or  that  of  the  directors,  to  have  Duplesaii  arrested,  bat  that  a 
special  meeting  of  the  board  would  be  called  that  evening  for  tbe  purpose  of 
submitting  witness'  proposition  to  them.  At  the  next  interview,  between  the 
3l8t  October  and  4th  November,  1843,  he  saw  the  cashier  again,  who  said  that 
the  matter  had  been  submitted  to  the  board,  who  stated  **  that  they  had  noth- 
ing  to  do  with  it.*'  The  witness  also  deposed  that,  '*  Ltdoux^  being  absent, 
witness  was  not  aware  whether  or  not  the  signature  to  the  bond  was  genuine ; 
and  in  oflfering  to  pay  the  defalcation  as  then  claimed,  he  stated  to  the  cashier 
that  any  thing  he  witness  would  do,  would  be  subject  to  the  ratification  of  the 
signature  to  the  bond  by  Ledoux*^;  that  he  offered  to  draw  a  check  the  same 
day,  or  the  day  aflter  the  letter  was  received ;  that  he  was  told  some  days  af- 
ter by  DupUssis*  brother  that  he  was  still  in  town.  DupUs$is  absconded,  but 
on  what  day  does  not  appear.  There  ia  no  proof  that  he  left  any  propertyr 
On  the  4th  of  November  another  letter  was  addressed  to  Ledoux^  stating  that 
although  the  investigation  was  not  completed,  a  deficit  to  the  fall  amount  of  the 
bond  appeared. 

The  defendant  relies  on  article  3030  af  the  Civil  Code,  which  is  the  same  at 
article  2037  of  the  Napoleon  Code,  and  upon  the  opinions  of  certain  of  tbe 
french  commentatora  and  tribunals  as  to  its  just  intendment. 

Under  the  roman  law  it  seems  that,  the  refusal  of  the  creditor  to  sue  upon 
the  request  of  the  surety  would  not  operate  the  surety's  discharge.  *^  Si 
fidejussor  creditori  denunciaverit,  ut  debitorem  ad  solvendam  pecuniam  com- 
pelleret,  vel  pignus  distraheret,  isque  cessaverit :  an  possit  eum  fidejussor  doli 
mali  exceptiooe  summovere?  Respondit  non  posse."  L.  62,  fif.  De  Fide- 
juss.  ** Although  it  be  the  interest  of  the  surety  thilt  the  creditor  shoukl  recover 
payment  from  the  debtor,  yet  he  cannot  oblige  the  creditor  to  sue  him  for  it* 
For  the  creditor  may  defer  the  discussion  of  the  principal  debtor  without  losing 
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the  security  which  he  has  taken  by  having  another  person  bound  for  the  debt.*'     totisUNA 
])oni8t,  book  3,  tit.  4,  sec.  2,  art.  5.  ^^^\,  ^^ 

If  we  look  to  the  litteral  language  of  art.  2037  of  the  Code  Napoleon  and  Lidouj^ 
the  corresponding  article  of  our  Code,  it  would  require  an  act  of  the  creditor 
to  discharge  the  surety:  **  The  surety  is  discharged  when  by  the  act  of  the 
creditor  the  subrogation  to  his  rights,  mortgages  and  privileges  can  no  longer  be 
operated  in  favor  of  the  surety."  The  subject,  however,  has  given  i-ise  to 
much  controversy.  The  distinction  has  been  raised  between  a  positive  act 
end  an  omission.  The  high  authority  of  Potbier  and  TouHier  is  in  favor  of  the 
opinion  that  the  creditor  is  affected  by  positive  acts,  and  not  by  a  simple  omis- 
sion, while  some  other  distinguished  commentators  hold  him  liable  in  certain 
cases  at  least  of  omission,  such  as  the  neglect  to  make  a  seasonable  reioscrip- 
tion  of  a  mortgage.  Without  adopting  either  of  these  conflicting  theories  in 
their  full  extent,  we  are  of  opinion  that,  under  the  circumstances  of  the  pre- 
sent case,  there  has  not  been  such  an  omission  as  would  authorize  us  to  con- 
sider the  surety  discharged. 

The  surety  was  promptly  notified  of  the  defalcation.  If  he  desired  to  httve 
Duplessis  arrested  under  the  act  of  1840,  it  was  fully  in  his  power  to  have 
obtained  an^rder  of  arrest,  by  paying  the  bank.  The  bank  had  done  nothing  as 
regards  Duplessis  to  disqualify  itself  from  exercising  the  right  of  arrest.  It 
cannot  be  said  that,  by  reason  of  any  thing  which  had  occurred,  the  surety  on 
paying  would  have  found  himself  incapable  of  exercising  any  right  which  the 
bank  had  ever  possessed.  The  omission  charged  is  the  mere  omission  to 
crxercise  a  right  of  action  at  suit,  to  which,  in  the  particular  case,  the  law 
accorded  the  auxiliary  remedy  of  a  restraint  of  the  debtor's  person.  The 
argument  is,  that  if  Duplessis^  person  had  been  taken,  he  would  either  have 
given  bail  or  remained  in  prison :  that  if  he  had  given  bail  and  then  departed^ 
the  bail  wouki  have  been  bound,  and  a  new  surety  thus  acquired,  the  benefit  of 
which  would  have  accrued  to  the  defendant ;  that  if  he  had,  on  the  contrary, 
not  chosen  or  been  able  to  give  bail,  incarceration  might  have  induced  him  to 
disgorge  what  he  had  embezzled,  or  some  portion  of  it.  But  we  cannot  de« 
stroy  the  contract  of  the  parties  upon  these  vague  probabilities.  The  chances 
were  within  the  reach  of  the  surety  ;  and  it  was  his  duty,  if  he  desired  to  avail 
himself  of  them,  to  pay,  and  take  the  weapons  of  the  law  into  his  own  hands< 

In  Boutte  v.  Martin,  16  La.  136,  the  point  in  question  was  considered.  The 
suit  was  against  two  sureties  on  a  note,  and  Judge  Martin  there  said  :  **  The 
defence  of  the  appellant  was  that  the  plaintiff  had  neglected  to  sue  the  princi- 
pal in  the  note,  although  earnestly  urged  to  do  so,  and  that  he  had  indulged  him 
-with  a  prolongation  of  the  day  of  payment.  The  first  plea  was  correctly  dis- 
regarded. It  is  an  idle  one.  The  creditor  generally  requires  security  to  avoid 
suing  the  debtor;  and  the  surety  cannot  require,  before  the  creditor  resorts  to 
him  for  payment,  that  he  should  sue  the  principal.  If  he  wishes  the  principal 
to  be  sued,  he  must  pay  the  debt,  and  then  exercise  the  rights  of  the  creditor, 
to  which  payment  subrogates  him;  or  proceed  according  to  art.  3026  of  the 
Liouisiana  Code  to  be  indemnified  by  the  principal  debtor.*'  See  also  the  case 
of  Cougot  V.  Fournier,  4  Rob.  420. 

It  is  said  that  the  defendant  had  not  sufficient  information  to  justify  him,  inforo 
eonscieniia,  in  making  the  affidavit  for  arrest,  even  if  he  had  paid  the  bond.  The 
argument  seems  to  us  unsound.  The  bank  gave  him  prompt  information  oi  the 
discovery  of  irregularities  in  the  clerk's  accounts.  They  informed  him  that  a 
thorough  examination  was  in  progress ;  they  notified  him,  as  soon  as  it  was 
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ascertBioed,  fhat  the  defalcation  exceeded  the  bond.  It  is  not  pretended  that 
there  were  any  other  sources  of  informatio»  than  the  books  and  records  of  the 
bank,  nor  that  the  defendant,  if  he  had- applied  for  permission  to  examine  them, 
would  have  met  a  refusal.  Such  an  examination,  which  in  law  the  bank  would 
have  been  bound  to  permit,  would  have  afiorded  him  the  same  means  to  take 
the  oath  conscientiously,  as  the  cashier  or  president  possessed. 

If,  under  the  evidence,  we  could  diseover  indications  of  a  fraudulent  conni- 
vance at  the  escape  of  Duplessist  the  case  might  perhaps  present  a  different 
legal  aspect.  But  the  testimony  does  not  authorize  that  inference.  It  is  nega- 
tived by  the  prompt  notice  given  to  the  surety .^ 

In  the  consideration  of  this  question  we  have  examined  the  authorities  of 
the  courts  of  common  law  and  chancery.  Under  that  jurisprudence  it  would 
seem,  according  to  some  of  the  authorities,  that  the  neglect  to  sue,  even  upon 
a  request  en  pais,  would  be  a  good  defence ;  but  with  this  qualification,  that  it 
must  be  shown  that  the  surety  has  been  injured,  and  that  at  the  time  of  the 
request  the  principal  was  solvent,  and  subsequently  became  insolvent.  The 
reluctance  with  which  the  doctrine,  even  thus  guarded  and  qualified,  has  been 
adopted  in  some  courts  of  the  Union,  may  be  ascertained  by  reference  to  a  few 
noted  cases.  In  King  v.  Baldmn,  %  Johnson,  Cha.  Cases,  561,  Chancellor 
Kent,  in  a  very  elaborate  opinion,  held  that  a  surety  was  not  discharged  by  a 
demand  en  pais  upon  the  creditor  to  sue  the  principal.  His  decree  was  after- 
wards reversed  in  the  Court  of  Errors,  but,  under  what  circumstances,  maybe 
seen  by  the  report  of  the  case  in  17  Johnson,  385.  In  WaTner  v.  BeardsUy^ 
the  chancellor,  with  the  result  of  whose  opinion  the  court  unanimously  con- 
curred, thus  comments  upon  the  reversal  of  Chancellor  Kent's  opinion: 
**  Though  Chief  Justice  Spencer  afterwards  succeeded  in  this  court,  17  Jobo. 
386,  in  reversing  the  decree  of  the  chancellor,  it  was  in  opposition  to  the  votes 
ef  all  the  other  justices  of  the  Supreme  Court  who  took  part  in  the  decision. 
The  decision  was  made  by  the  casting  vote  of  the  president  against  the  opinions 
of  some  of  the  most  distinguished  lawyers  ia^the  State,  who  were  then  mem- 
bers of  this  court  as  senators.  It  also  stands  in  opposition  to  the  decisions  of 
most,  if  not  all,  the  States  in  the  Union,  where  the  question  has  arisen."  Af- 
ter thus  reluctantly  acceding  to  the  opinion  of  the  Court  of  Errors  in  King  v. 
Baldwin^  as  a  binding  authority,  he  observes :  **  I  am  not,  however,  disposed 
to  carry  its  principles  any  further,  or  tq  extend  it  ta  cases  in  which  the  facta 
are  materially  different.  To  bring  a  case  within  that  decision,  it  is  necessary 
lor  the  surety  to  show  that  the  principal  was  solvent  at  the  time  he  requested 
the  creditor  to  proceed  and  collect  the  debt,  and  was  within  the  j.urisdictioa  of 
the  State,  and  that  the  creditor,,  without  any  reasonable  excuse,  neglected  or 
refused  to  proceed  until  the  principal  debtor  became  insolvent  and  unable  to 
pay.'*    8  Wendell,  199. 

It  must  not  be  forgotten  in  the  consideration  of  this  subject  that,  our  Code 
has  made  a  veiy  liberal  provision  for  the  surety,  and  has  put  into  hia  hands  very 
enlarged  means  of  self-protection.  **  Article  3026.  A  surety  may,  even  be- 
fore making  any  payment,  bring  a  suit  against  the  debtor  to  be  indemnified  by 
him:  1st.  When  there  exists  a  lawsuit  against  him  for  payment.  2d.  When 
the  debtor  has  become  a  bankrupt,  or  is  in  a  state  of  insolvency.  3d.  When 
the  debtor  was  bound  to  discharge  him  within  a  certain  time.  4Lb.  \(lien 
the  debt  has  become  due  by  the  expiration  of  the  term  for  %vljich  it  was  con- 
tracted. 5th.  At  the  expiration  of  ten  years,  when  the  priLcip^iI  obligation  is 
of  a  nature  to  last  a  longer  time,  unless  the  principal  obligation,  such  as  tbat  of 
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gnardiansbip,  'be  of  a  nature  noFt  to  be  extioguished  before  a  determinate 
time." 

A  Tory  liberal  interpretation  of  this  provision  was  given  in  Cougot  v.  Foumiert 
4  Rob.  420.  There  Foumier  was  Ihe  surety  of  a  curator  who  had  adminis- 
tered unfatthfulJy ;  and,  having  converted  the  funds  of  the  estate  to  his  own 
use,  made  a  cessio  bonarum.  The  surety  resisted  a  suit  upon  the  bond,  upon 
the  ground,  that  the  plaintiff  ought  to  have  opposed  the  surrender  made  by  the 
curator  to  his  cved'rtors,  as  the  ciaim  was  for  a  sum  of  money  deposited  in  his 
hands  in  a  fiduciary  character ;  that  such  an  opposition  would  have  deprived  the 
curator  of  the  benefit  of  the  insolvent  'laws,  and  prevented  his  discharge ;  and 
that  t lie  plaintiff 's  failing  to  make  the  opposition  ought  to  have  the  effect  of 
discharging  the  defendant  from  all  responsibility  as  surety.  But  the  court  said, 
the  surety,  under  art.  3026,  was  clearly  competent  to  make  the  opposition  him- 
self, and  to  avail  himself  of  all  the  objections  that  could  have  been  made  by 
the  creditor.  They  also  observed  that  the  effect  of  the  surrender  did  not  go 
further  than  to  discharge  the  debtor  from  imprisonment. 

If,  however,  this  court  were  permitted,  in  disregard  of  the  opinion  in  BoutU 
T.  Martin,  to  consider  the  refusal  to  procure  the  arrest  of  DuplessUaa  affecting 
the  liability  of  the  surety,  to  what  extent  could  it  possibly  be  affected  ?  Cer- 
tainly only  to  the  extent  that  the  surety  could  establish  injury.  This  results 
very  clearly  from  the  analogy  of  the  law  on  the  Bubjeot  of  discussion.  Over- 
looking the  fact  that  Le<£oux  was  bound  in  aolido,  and  not  expressing  any  opinion 
as  to  his  right  of  discussion,  let  us  suppose  that  he  had,  upon  being  sued, 
claimed  the  right  of  discussion ;  what  would  have  been  his  duty  and  his  right 
in  such  case  ?  His  duty  would  have  been  to  point  .out  to  the  creditor  the  pro- 
perty of  the  principal  debtor,  and  furnish  a  sufficient  sum  to  have  the  discus- 
eion  carried  into  effect.  Civil  Code,  3016.  What  his  right  would  then  be,  is 
shown  by  the  succeeding  article :  ^*  When  the  security  has  pointed  out  proper- 
ty in  the  manner  directed  in  the  foregoing  article,  and  has  furnished  a  sufficient 
sum  to  have  the  discussion  affected,  the  creditor  is,  to  the  amount  q/  the  pro^ 
perty  pointed  out — Jusqu^d  concurrence  des  -hiens  indiques — responsible  to 
the  security  for  the  insolvency  of  the  principal  debtor,  provided  it  has  occurred 
through  remissness  in  commencing  proceedings."  We  hold  it  to  be  clear  that 
Ihe  measure  of  relief  for  the  omission,  could  not  go  beyond  the  injury  sus- 
tained. See  Troplong,  Cautionnement,  §  572.  Here  we  have  no  proof  of 
actual  injury.  The  case  is  left  upon  conjecture,  as  already  noticed.  A  large 
portion  of  the  embezzlement  took  place  months  before.  Non  constat,  that  any 
thing  could  have  been  extracted  of  the  last  embezzlement ;  no  tangible  proper- 
ty of  Duplessis  is  shown  ;  and  even  that-his  person  was  not,  at  the  trial  of  this 
cause,  within  the  jurisdiction  of  the  court,  does  not  appear. 

III.  The  next  ground  of  defence  \bz  **  That  Ledoux  has  been  discharged 
from  all  liability  on  the  bond,  in  consequence  of  the  gross  neglect  of  the  plain- 
tiffs to  perform  the  conditions  expressed  bud  implied  which  were  incumbent 
upon  them,  and  which  formed  the  consideration  of  his  contract  as  surety." 

In  support  of  this  point  the  defendant  relies  upon  the  by-laws  of  the  bank, 
and  the  testimony  of  the  cashier.  These  by-laws  require  the  cashier  to  take 
charge  of  the  cash,  daily  to  examine  the  settlement  of  the  cash  accounts  of  the 
hank,  and,  in  case  of  material  disagreement,  to  report  the  same  at  the  next 
meeting  of  the  board;  to  lay  before  the. board,  at  each  of  their  meetings  for 
discount,  a  general  statement  of  the  accounts  of  the  bank.  They  also  requipe, 
as  to  the  directors,  that  a  committee  of  three  shall  visit  monthly  the  vault  in 
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Lov(suH4     which  the  cash  and  other  effects  shall  be  deposited;  cause  an  ioTeDtoiy  to  be 

1^,  made  of  the  same,  to  be  compared  with  the  books,  ia  order  to  ascertain  wbeth- 

I900UX.      er  they  perfectly  agree  therewith,  and  shall  report  the  result  of  such  examioa- 

tioD  to  the  board.    A  semiraQDoal  balaocing  of  the  books  was  also  directed,  the 

settlement  to  be  examined  and  certified  by  a  committee  of  the  board. 

It  is  not  pretended  that  the  cashier  ever  discovered  any  irregalarity  in  Du- 
plessis^  accounts,  before  the  30th  October ;  or  that  any  report  had  been  made 
by  him  before  that  time,  which  ought  to  have  excited  the  suspicion  of  \he  di- 
rectors. But  it  is  contended  that,  if  the  cashier  had  discharged  his  functions 
with  proper  minuteness  and  accuracy,  be  would  have  discovered  the  frauds  of 
the  clerk.  If  the  cashier  did  neglect  his  duty,  and  the  directors  knew  it,  the 
argument  derived  from  the  alleged  remissness  of  the  cashier  might  require 
consideration.  But  the  mere  fact  of  a  want  of  due  vigilance  on  the  part  of  the 
cashier,  unaccompanied  by  knowledge  on  the  part  of  the  directors,  seems  to  as 
entitled  to  no  weight.  It  cannot  be  said  that  if  one  servant  of  a  bank  neglects  his 
duty,  and  by  his  carelessness  permits  another  servant  of  the  bank  to  commit  a 
fraud,  the  surety  of  the  fraudulent  servant  shall  be  thereby  discharged.  We 
shall,  therefore,  consider  the  point  with  reference  to  the  conduct  of  the  board 
of  directors. 

We  think  it  satisfactorily  proved  that  the  frauds  of  DupUtsis  might  have 
been  discovered  at  an  earlier  period,  if  minute  and  searching  vigilance  had  been 
exercised  by  the  monthly  and  semi-annual  committees.  ^'  It  would  require 
much  labor,"  says  the  cashier,  **to  examine  the  items  i>f  jthe  accoaots  tho- 
roughly, but  if  that  were  done  a  deficit  could  be  found  out."  He  adds  that,  he 
supposes,  in  this  case,  that  the  committee  were  imposed  upon  by  false  entries. 
There  is  also  reason  to  suppose  that  the  clerk  introduced  into  the  bundles  of 
notes  fictitious  notes,  or  perhaps  papers  labelled  to  represent  them.  Jn  his 
books  the  frauds  were  attempted  to  be  covered  up  by  forced  balances. 

The  enquiry  into  the  effect  of  the  iificts  above  stated  upon  the  legal  rights  of 
the  parties  resolves  itself  into  two  branches ;  of  which  the  first  is,  whether 
those  by-laws  of  the  bank  are  to  be  considered  as  entering  into  the  contract  of 
the  surety.  They  certainly  are  not  referred  to  expressly  in  the  hond.  It  was 
conditioned  for  the  faithful  performance  of  DupUssis*  duties.  There  was  no 
express  qualification  that  the  surety  would  be  bound  only  in  case  the  directors 
should  vigilantly  discharge  their  duty  according  to  the  by-laws  of  the  bank.  As 
between  these  parties  we  feel  bound  to  say  that,  the  by-laws  are  directory  to 
the  managers  of  the  institution,  and  do  not  form  a  part  of  the  contract  with 
Ledoux.  See  Angell  &  Ames  on  Corporations,  and  the  authorities  there  cited. 
The  question  then  remains  whether,  under  the  terms  of  the  bond  itself,  and 
the  general  principles  of  law  as  affecting  the  contract,  the  absence  of  minute 
vigilance  on  the  part  of  the  directors  unaccompanied  by  fraud,  discharges  the 
surety. 

Ledoux  bound  himself  for  the  honesty  of  Dupiews^  and  be  has  been  on- 
faithful.  To  say  that  the  obligee  has  not  exercised  as  rigid  a  surveillance  over 
him  as  there  might  have  been,  is  to  interpolate  in  the  instrument  a  clause 
which  the  parties  did  not  adopt  for  themselves,  and  give  it  efifect  as  though  it 
had  been,  not  a  gaarantee  that  DupUssis  should  be  honest,  but  a  guarantee  that 
he  should  be  honest  if  closely  watched.  If  Duplessis  had  offered  such  a  bond 
when  he  was  appointed  note  clerk,  can  it  be  supposed  for  a  moment  that  it 
would  have  been  accepted  ?  Clearly  not.  The  language  of  Chief  Justice 
Marshall,  iu  the  case  already  cited  00  another  point,  is  very  pertinent   here; 
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**The  sureties  do  not  become  sureties  ia  consequence  of  their  confidence  in     Louietana 
the  directors,  but  of  their  confidence  in  the  agent  whose  sureties  they  are."   Si'ai'b^^"k 
See  also  The  Trent  Navigation  Company  ▼.  Harley,  10  East.,  40.    Angell  ic      Lbdocz. 
Ames  on  Corporations,  317.    2  Metcalf,  $241.     United  States  ▼.  Kirkpalrickt  9 
Wheaton,  737. 

We  have  considered  this  case  at  length,  because  such  an  examination  was  due 
to  the  importance  of  jtbs  subject,  the  ?ery  elaborate  manner  in  which  it  has 
been  presented  hj  counsel,  and  the  verdict  of  the  jury,  who  found  for  the  de- 
fendant. We  have  been  unable  to  concur  in  the  verdict ,  and  our  deference 
to  the  finding  of  a  jury  cannot  be  carried  so  far  as  to  overthrow  our  own  clear 
convictions  as  to  the  law  and  facts,  both  of  which  it  is  our  province  to  examine 
and  pronounce  npon.  We  must  attribute  the  verdict  to  an  erroneoas  concep- 
tion'of  ;the  legal  eflfeojt  of  a  wa|}.t  of  ex^ct  and  searching  vigilance  on  the  part 
of  the  cashier,  and  perhaps  of  the  directors;  /sod  probably,  the  refusal  to  have 
Duplessis  arrested  contributed  to  turn  their  minds  in  favor  of  the  surety,  whoso 
case  is  certainly  unfortunate.  We  have  expressed  oujr  views  upon  all  these 
matters;  and,  in  conclusion,  may  add  that  DupUssis  would  not  have  received 
the  trust  which  he  has  violated,  unless  his  honesty  had  been  guarantied;  and 
that  in  justice  the  burden  of  his  misconduct  must  fall  npon  the  party  whose 
guarantee  .obtained  for  him  the  confidence  of  his  employers. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  court  below  in  favor  of 
Amaron  Ledoux  be.reversed;  aod  that  the  plaintiflfs  recover  of  the  said  Amaron 
Ledoux  the  sum  of  $1 2,000,  with  interest  thereon  from  the  25th  October, 
1644,  until  paid,  with]^costs  of  the  proceedings  in  the  court  below,  and  of  this 
appeal. 


Cartwright  V,  McMiLLEN  et  al. 

Where  on  a  lospentiye  appeal  taken  by  the  plaintiff  from  a  jadgment  rendered  against  faim« 
the  condition  of  the  bond  was,  "that  the  appellant  shall  prosecate  his  appeal,  and  shall 
satisfy  whatever  judgment  may  be  rendered  against  him,  or  that  the  same  shall  be  satisfi- 
ed oat  of  the  proceeds  of  the  sale  of  his  estate,  if  he  be  cast  on  the  appeal,  otherwise  that 
the  sureties  shall  be  liable  in  his  plac<i,"  and  the  Jadgment  on  appeal  merely  decrees  the 
appellant  to  be  the  slave  of  the  appellee  and  gives  the  latter  her  costs,  the  sureties  in  the 
appeal  bond  cannot  be  made  liable,  in  an  action  on  the  bond,  in  damages,  for  any  ii^jury  sus- 
tained by  the  master  hom  the  loss  of  the  services  of  the  slave.  The  terms  of  the  bond  do 
not  cover  such  a  loss,  and  the  liability  of  the  suretv  cannot  be  extended.  In  such  a  case 
the  jadgment  would  be  satisfied  by  delivering  the  slave  and  paying  the  costs ;  and  the  su- 
reties cannot  be  made  liable  for  the  non-delivery  of  the  slave,  ^rithout  having  previously 
been  put  in  default. 

APPEAL  from  the  Fifth  Distnet  Court  of  New  Orleans,  Buchanan,  J. 
Pre$tonj  for  the  appeJUnt.    Reynolds,  Van  Matre  and  Randall  for  the 
defendants.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  plaintiflf  alleges  that,  in  184l«  a  judgment  was  rendered 
in  his  favor,  in  a  suit  brought  by  his  slave  Lewis  against  him  for  his  freedom ; 
that  Lewis  took  a  suspensive  appeal,  giving  bond  with  McMiilen  and  Nichols,  as 
his  sureties,  in  the  sum  of  $1200 ;  that,  in  1844,  the  judgment  was  affirmed  by 
the  Supreme  Court;  that  nevertheless  the  slave  did  not  surrender  himself  in 
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Cartwright  execntion  of  the  judgment,  and  could  not  be  found  until  1846,  when  lie  was 
McMiLLEir.  i'r>'®<'t®<l  ^^^  delivered  to  petitioner ;  that  in  consequence  of  McMiUen  and  Nieh' 
ols  having  become  sureties  in  the  appeal  bond,  and  the  said  Lewis  having  been 
thereby  enabled  to  absent  himself,  he  has  sustained  damages  to  the  amount  of 
91200,  being  the  amount  of  the  loss  of  the  slave's  services  from  1841  to  1846, 
for  which  the  defendants  are  liable  in  solido. 

The  suit  is  clearly  upon  the  appeal  bond,  «nd  the  liabilitj  of  the  sureties  must 
be  tested  by  the  terms  of  the  bond.  Its  recital  and  condition  are  as  follows: 
*•  Whereas  the  above  bounden  Ltunst  a  free  n^^  man,  has  this  day  filed  a  pe- 
tition of  appeal  from  a  fina!  judgment  rendered  in  favor  of  the  defendant  with  costs 
hi  the  suit  of  the  said  Cems  against  «7«S9<  Cartwright/inihe  first  judicial  District 
Court  of  the  State  of  Louisiana,  on  the  2l0t  day  of  June,  1841 ;  now  the  con- 
dition of  the  i&ove  oibligation  is  such,  that  the  above  bound  Lexvis,  f.  m.  c.  shall 
prosecute  his  appeal,  and  shall  satisfy  whatever  judgment  may  be  rendered 
against  him,  or  that  the  same  shall  be  satisfied  by  the  proceeds  of  the  sale  of 
his  estate,  real  or  personal,  if  he  be  cast  in  the  appeal ;  otherwise  that  the  said 
Duncan  McMUlen  and  Nathan  Nichols,  sureties,  shall  be  liable  in  his  place." 
The  guarantee  given  by  the  sureties  was,  that  the  judgment  which  might  be 
rendered  against  the  appellant  should  be  satisfied.  What  was  the  judgment? 
It  affirmed,  with  costs,  the  judgment  rendered  by  the  court  below.  It,  there- 
ibre,  finally  decreed  that  Lewis  was  Che  slave  of  the  appellee,  Carlwright,  and 
and  gave  costs. 

A  satisfaction  of  this  judgment  involved  two  things,  and  nothing  more :  1st. 
That  Leiois  should  surrender  himself  to  his  master  as  his  slave.  2d.  That  the 
costs  of  the  suit  should  be  paid.  The  judgment  merely  ascertained  a  question 
of  property ;  it  ilid  not  determine  what  damages  the  owner  had  incidentally  in- 
curred  by  the  litigation  carried  on  against  him  by  his  slave.  Take  an  analo* 
gous  case :  Suppose  the  slave  Lewis  had  wrongfully  been  taken  frotn  Cartwrighl 
by  a  third  person,  that  Carlwright  should  sue  such  person,  and  there  should  be 
judgment  for  Carttcright,  decreeing  him  to  be  the  owner  of  the  slave.  From 
this  the  defendant  takes  a  suspensive  appeal,  and  the  judgment  is  affirmed. 
The  sureties  in  such  an  appeal,  upon  a  bond  expressed  as  the  present  bond, 
would  be  considered  as  satisfying  their  bond  by  delivering  the  slave,  and  paying 
costs. 

It  is  true,  as  argued  by  CarlwrighVs  counsel,  that  the  appeal  arrested  the 
execution  of  the  judgment,  and  prevented  him  from  enjoying  the  services  of 
the  slave ;  but  the  terms  of  the  bond  do  not  cover  such  a  loss.  We  must  take 
the  obligation  as  it  is,  not  as  it  might  have  been,  or  as  the  court  might  have 
ordered  it  to  be  made.     The  liability  of  the  surety  must  not  be  extended. 

Such  being  the  extent  of  the  obligation,  the  next  question  is,  how  it  was  to 
be  enforced.  We  do  not  consider  it  necessary  to  say  whether  the  creditor  was 
bound  to  issue,  and  attempt  to  execute,  a  writ  of  possession,  before  he  could 
reach  the  surety.  Concede  that  a  fonnal  action  by  judicial  process  was  not  in- 
dispensable  in  a  case  of  this  sort,  which  is  certainly  peculiar,  still  we  think 
Cartwright  was  bound  to  put  the  sureties  in  default,  by  calling  upon  them  to 
put  him  in  possession  of  his  slave.  It  is  not  proved  that  this  was  done.  We 
also  reomrk  that  Cartwright  took  the  matter  into  his  own  hands  before  the  final 
action  of  the  Supreme  Court.  He  actually  regained  possession  of  the  slave, 
who  subsequently  escaped  from  him,  without  the  fault  of  the  sureties. 

The  case  might,  perhaps,  be  considered  as  standing  upon  a  dififerent  footing, 
as  regards  the  costs  which  were  adjudged  by  the  Supreme  Court     It  might  be 
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said  that  the  sureties  were  directly  liable  for  them,  because  Lewis,  being  a  Cartwrigbt 
slave,  could  have  no  property  upon  which  the  judgment  could  be  executed,  and    mcMillbn. 
consequently  that  an  execution  for  costs  against  the  principal  would  have  been  a 
vain  formality.  SeeAlleyv.Hatothom^l  Au»  122.  Civil  Code,  175.  But  it  is  uu^ 
necessary  to  decide  the  point,  as  the  costs  of  the  former  suit  are  not  claimed, 
nor  proved  in  this* 

We  have  considered  this  case  with  reference  to  the  liability  of  the  sureties 
upon  the  appeal  bond,  which  is  the  basis  of  the  action.  What  would  be  the  li- 
ability of  the  parties  upon  the  sequestration  bond  given  in  the  case  of  Lewis  y, 

Cariwrighl^  is  a  question  not  before  us. 

Judgment  affirmed^ 


Thb  Planters'  Bank  of  Tbnnessbb  v.  Byrne. 

An  attacbment  mast  be  dissolved,  where  a  bond  bas  not  been  given  "  exceeding  by  one-balf 
the  amoont  which  the  plaintiff  claims/'  as  required  by  art.  245  of  the  Code  of  Practice.  And 
where  the  amoont  claimed  is  a  sam.  with  interest  at  a  rate  named,  from  a  certain  date,  the 
amoant  of  the  bond  most  exceed  by  one-half  the  principal  and  interest  dae  at  the  com. 
mencement  of  the  action.  Where  a  certain  somis  claimed  with  interest*  bat  neither  the 
rate  of  interest,  nor  the  time  from  which  it  ran,  are  specified,  the  claim  far  interest  may  be 
disregarded  in  fixing  the  amoant  of  the  bond. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridgey  J. 
C.  A,  Jones  and  L.  Oibbonst  ibr  the  appellants.     7\  A.  Clarke,  for  the 
defendant.    The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  On  motion,  the  court  below  dissolved  the  attachment  issued  in 
this  case.     The  correctness  of  this  judgment  is  the  only  question  before  us. 

The  numerous  points  presented  by  the  appellee  in  support  of  the  judgment, 
have  been  ably,  and  some  of  them,  perliaps,  conclusively  met  by  the  appel- 
lants. But  there  is  one  of  them  that  has  not  been  satu&ctorily  answered,  and 
upon  which  the  judgment  must  be  sustained. 

The  Code  of  Practice  requires  that,  the  attaching  creditor,  as  ^  prerequisite 
to  obtaining  the  writ,  must  give  a  bond  in  favor  of  the  defendant  for  a  sum  ex- 
ceeding by  one-half  the  amount  which  he  claims,  with  a  surety,  etc.,  as  a  secu- 
rity for  the  payment  of  such  damages  as  the  defendant  may  recover  against  him, 
in  case  it  should  be  decided  that  the  attachment  was  wrongfully  obtained.  See 
C.  P.  245,  etc.  ^ 

It  was  reasonable  that,  the  amount  of  the  bond  should  be  controHed  by  the 
amoant  of  the  debt  sworn  to,  because  it  is  to  that  amount  that  the  property  of 
the  debtor  may  be  summarily  wrested  from  his  possession.  It  was  also  just,  to 
extend  the  required  security  somewhat  beyond  that  amount,  in  consideration 
of  the  expense  and  injury  to  which  the  defendant  might  be  exposed  by  the 
direct  consequences  of  the  proceeding,  beyond  the  mere  value  of  the  property 
attached.    The  law  contemplates  the  provision  of  afuU  and  ample  indemnity. 

This  prerequisite  must  be  strictly  construed  and  rigidly  enforced.  The 
remedy  by  attachment  is  an  extraordinary  one ;  dispossessing  the  party  of  his 
property,  before  his  indebtedness  is  judicially  ascertained,  upon  the  ex  parte 
showing  of  his  adversary.  Hence  it  has  been  repeatedly  held  that,  the  legal 
prerequisites  must  be  fully  complied  with,  under  pain  of  nullity.  3  Rob.  2:^3. 
3  La.  18. 
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Plamtbiu'  In  tbe  preseDt  case  the  amount  stated  in  the  affidavit  for  attachment  was, 
B4IIK  >«$2270  71.  with  interest  as  set  forth  in  the  foregoing  petition,  and  eosts.*' 
Brasi.  Kecurring  to  the  petition,  which  must  be  taken  as  controlling  the  affidavit,  and 
ascertaining  the  amount  claimed  for  interest,  we  find  that  back  interest  was 
demanded  for  about  eight  years  at  six  per  cent  per  annum.  The  writ  of  attach- 
ment followed  the  affidavit,  and  commanded  the  sheriflfto  seize  for  an  amount 
sufficient  to  discharge  the  debt  and  interest.  The  defendants  property  was, 
therefore,  taken  from  him  without  such  a  previous  provision  for  his  indemnity  as 
the  law  required  ;  for  the  amount  of  the  bond  given  was  $3500,  while  it  should 
have  been  for  a  much  larger  sum,  in  order  to  exceed  by  one-half  the  amount 
claimed  as  due  at  the  inception  of  the  suit.  See  Graham  v.  Burckkalter^  2 
Annual.  415. 

The  case  of  Popt  v.  Hunter^  13  La.  d08^.  differs  from  fhb.  because  there  the 
affidavit  stated  a  certain  sum  as  due.  ''besides  interest,  damages,  etc.*'  Tbe 
bond  was  properly  proportioned  to  the  sum  named,  and  it  was  considered  that  the 
words  **  interest,  damages,  etc."  were  to  be  disregarded,  because  neither  the 
rate  of  interest,  nor  the  time  for  which  it  ran,  were  stated.  Upon  inspecting 
the  record  of  that  case,  we  find  that  the  wtit  of  attachment  was  only  for  the 
sum  specified,  and  was  silent  as  to  damages  and  interest. 

Judgment  affirmed. 


l^HE  First  Municipality  of  Nbw  Orleans  v.  Blineau  et  al. 

A  retolation  of  smaoicipaloofporstioii,  directing  a  sosp  factory  is  a  ptiticnltr  street  to  be 
removed  within  a  certain  time,  anleas  pot  in  aach  a  ccmdition  at  not  to  be  a  mdaanee,  and 
imposing  a  fioeof  $50  on  the  parties  interested  in  the  factory  for  ereiy  infraetiao  of  the 
resolation,  in  case,  after  tbe  time  limited,  complaint  shonld  be  made  by  any  three  inba^R- 
tants  under  oath,  that  said  factory  continnes  to  be  a  nnisance,  is  illegal,  and  cannot  be  en. 
forced.  Stats.  7  Jdne,  1800,  s.  1 ;  14  March,  1816,  s.  I.  Per  Curiam :  A  fine  is  a  pecomary 
panishment  for  an  offence  against  the  laws  of  the  monicipality.  An  tfrdinance  imposiog  a 
fide  is  a  penal  enactment ;  and  mast  be  general  in  its  operation.  An  ordinance  may  impose 
fines  on  persons  carrying  on  offensive  trades  in  a  certain  street  or  sabnrb.  or  distriot,  where 
they  woald  be  injarioos  to  tbe  public  health ;  bnt  an  ordinance  designating  one  individaal, 
or  one  establirimient,  and  subjecting  the  owners  to  punishment,  is  contrary  to  nominon 
right. 

APPEAL  from  a  Judgment  rendered  by  «  justice  of  the  peace  in  New 
Orleans. 

Morel  and  Preaux,  for  the  appelants,  cited  stats.  8  March,  1836,  and  14 
March,  1846.  Const,  art.  128.  4  Blacks,  p.  118.  10  Wendell.  101.  2  Cowen,  316^ 

Raseliuss  for  the  appellant.  The  resolution  should  have  been  of  a  general 
character;  directed  agamst  the  defendants  personally,  it  is  illegal.  Ibex  e$t 
commune  precepluf/i.  Jura  turn  in  sxngulas  personas^  $ed  generalHer  eonstitu- 
untur. 

The  judgment  of  the  court  was  pronounced  by 

EcsTis.  C.  J.  The  council  of  the  First  Municipality  of  New  Orleans,  by 
resolutions  approved  by  the  mayor,  directed  the  Blineau  Soap  Factory ^  carried  on 
by  one  of  the  defendants,  in  St.  Anne  street,  in  the  suburb  Trem6.  to  be  removed 
within  twenty  days,  unless  it  should  be  put  in  such  a  condition  as  not  to  be  a 
nuisance ;  and  ordered  farther  that,  at  the  expiration  of  said  twenty  days,  on 
the  complaint  of  any  three  inhabitants  under  oath,  that  the  said  factory  continued 
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to  be  a  nuisance,  the  said  BlineaUn  or  any  persons  interested  therein,  should  Vmst  Municf 

PA  LIT  Y 

pay  a  fine  of  $50,  for  each  and  every  infraction  of  these  resolutions.     Cordier  9. 

was  condemned  to  pay  a  fine  of  $50,  for  Tiolating  these  resolutions,  and  has      BLiMKAVtf 
taken  an  appeal  to  this  court,  under  the  63d  article  of  the  constitution,  which 
authorizes  the  Supreme  Court  to  take  cognizance  of  the  constitutionality  and 
legality  of  fines,  forfeitures,  ond  penalties,  imposed  hj  municipal  corporations. 

The  power  of  the  council  of  the  municipality  to  impose  fines  for  the  Tiolation 
of  municipal  ordinances  is  conceded,  and  the  duty  of  the  municipal  gofemment 
to  maintain,  by  all  lawful  means,  the  cleanliness  and  salubrity  of  the  city,  and 
its  possession  of  ample  powers  to  that  effect,  are  not  questioned.  But  it  It 
urged  by  counsel  that,  the  imposition  of  a  fine  must  be  by  ordinance  of  a  general 
character,  operation,  and  effect;  and  that  individuals  cannot  be  affected  by 
the  passage  of  resolutions  against  them  personally,  asy  it  is  contended*  is  done  in 
the  present  instance. 

The  case  has  been  presented  to  us  without  any  refef  ence  to  any  of  the  city 
ordinances  hnposiag  fines  on  persons  committing  nuisances  of  this  description^ 
The  question  made  is,  as  to  the  right  on  the  part  of  the  council  to  subject  the 
party  to  the  fine  by  Tirtue  of  these  resolutions.  Waiving  the  distinction  be" 
tween  resolutions  of  a  municipal  body  and  ordinances,  had  the  council  the 
power  to  impose  a  fine  on  the  owners  of  this  particukir  soap  factory,  or  was  it 
necessary  to  impose  the  fine  by  some  general  reguhition  ? 

By  the  law  of  1806,  the  city  council  of  New  Orleans  Was  authorized  to  im" 
pose  fines,  not  exceeding  $100,  for  every  offence  against  the  by«laws  and  ordi-' 
nances  which  they  are  empowered  to  make;  and,  by  the  law  of  1816,  autho- 
rity is  given  to  that  body  to  pass  such  by-laws  and  ordinances  as  n>ay  be  deemed 
oecessar}  to  maintain  the  cleanliness  and  health  of  the  city. 

A  fine  can  be  considered  as  nothing  else  than  a  pecuniary  punishment  for  an 
oflTence  against  the  taws  of  the  municipality,  which  the  by-laws  and  ordinances 
in  fact  are.  An  ordinance  imposing  a  fine  is,  in  every  sense,  a  penal  enactment^ 
and  by  its  essence  roust  be  general  in  its  operation.  There  could  be  no  objec 
tion  on  the  score  of  legality  to  an  ordinance  imposing  fines  on  persons  carrying 
on  offensive  trades  in  St.  Anne  street,  or  the  suburb  Trem6,  or  in  any  district 
in  which  they  would  be  injurious  to  the  public  health ;  but  to  designate  one 
individual,  or  one  establishment,  and  subject  its  owners  to  punishment,  appears 
to  us  to  be  entirely  inadmissible,  and  contrary  to  common  right.  We  think  the 
exception  is  wefl  taken  by  counsel,  to  the  legality  of  this  fine.  The  exercise  of 
a  power  like  this  assumed  by  the  council  of  this  municipality,  would  be  attended 
with  most  dangerous  consequences.  Indeed  it  has  more  resemblance  to  an 
imperial  rescript,  than  a  rule  for  the  conduct  of  citiasens  under  a  government  of 
Jaws,  enacted  by  a  body  possessing  raere  powers  of  administration. 

The  judgment  appealed  from  is,  therefore,  reversed;  and  judgment  rendered 
for  the  defendants,  with  costs  in  both  courts.  * 

*  Similar  judgments  were  renderedy  at  the  same  time,  in  three  other  cases  between  tb« 
same  partiesr  R. 
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NisBETT   et  al.  V.  Galbraith  et  al. 

Where  a  bill  purports  on  its  face  to  be  drawn  on  a  letter  of  credit,  the  poosesstou  of  the  let- 
ter by  a  third  person,  the  bolder  of  the  bill,  with  an  endorsement  on  it  made  by  the  drawer 
of  the  bill,  showing  that  it  was  drawn  under  the  letter  of  credit,  is  primd  facie  evidence 
that  the  bill  was  taken  on  the  faith  of  the  letter. 

Where  a  letter  of  credit  addressed  by  one  person  to  another,  aathorizes  the  latter  to  draw  on 
the  farmer  to  a  certain  amonnt,  in  sams  to  suit  the  convenience  of  the  party,  to  whom  it  is 
given,  and  the  letter  was  evidently  intended  to  be  exhibited  to  third  persons  to  indace  them 
to  take  the  bills  so  drawn,  the  promise  which  the  letter  contains  is  a  promise  to  anyone  ta- 
king a  bill  on  the  faith  of  the  letter,  and  any  advance  made  on  its  faith  is  a  sufficient  consid- 
eration to  entitle  the  holder,  in  the  absence  of  any  evidence  that  the  letter  had  been  revoked 
or  the  amount  of  the  credit  previously  exhausted,  to  recover  against  the  writer  of  the  letter; 
damage  to  the  party  taking  the  bill  being  as  good  a  consideration,  as  benefit  to  the  writer  of 
the  letter. 

APPEAL  from  the  Fiflh  District  Co  art  of  New  Orleaos,  SlrawhrUge,  J. 
Micou,  for  the  nppeUaots,   relied  on  Russell  v.  Wiggin,  2  Story  214. 

A.  Walker,  for  the  defendants.  In  Von  Phulv.  Sloan,2Roh,  145.  the  bill  isdrawn 
in  strict  conformity  to  the-directions,  and  contained  the  memorandum  that  it*' was 
drawn  as  aathorized  by  E.  C.  Sloan*s,  (the  defendant's)  Jetterof  credit  of  12th 
of  same  month."  But  the  Supreme  Court  said  that  to  make  parties  liable  under 
such  collateral  acceptances,  it  is  required  that  the  promise  or  undertaking  should 
point  to  the  specific  bill  or  bills.  **  To  supply  the  place  of  a  written  acceptance 
on  a  bill,  the  promise  to  accept  must  describe  the  bill  in  such  a  way,  that  the 
promise  can  apply  to  no  other  bill."  Otherwise,  there  would  be  no  limit  to  the 
liability  of  the  maker  of  a  letter  of  credit.  In  the  case  of  Von  Phul  et  aL  ▼. 
i^loan  et  aL,  the  court  also  notices  the  distinction  between  an  action  on  the  bill 
for  an  implied  acceptance,  and  an  action  for  damages.  A  party  might  be  liable 
on  a  letter  of  credit  under  the  latter  form  of  action,  when  he  would  not  be  nn> 
der  the  former.  But  this  suit  is  brought  for  the  non-acceptance  of  a  bill  in  the 
nsual  form.     It  is  not  a  suit  for  damages,  on  an  alleged  breach  of  promise. 

The  leading  case  on  this  subject  cited  by  the  judge  below,  is  that  of  Coolidge 
V.  Payson,  2  Wheaton  75,  where  it  was  settled,  that  a  letter  written  within  a 
reasonable  time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person 
who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance 
binding  the  person  who  makes  the  premise."  Subsequently  this  rule  was  con- 
firmed by  the  decisions  of  cases  before  the  Supreme  Court  of  the  U.  S. 
Schmmelpenneck  et  al.  v.  Bayard  et  aL  1  Peters,  294.  Boyce  8f  Henry  v.  Ed- 
ward, 4"  Peters,  118.  Our  own  Supreme  Court,  in  CarrollUm  Bank  v.  Tay- 
leuret  aL,  16  La.  499,  after  elaborate  and  able  argument,  fully  adepted  the  prin- 
ciple established  by  the  Supreme  Court  of  the  U.  S. 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J^  The  plaintiffs  claim  from  the  defendants,  Galbraith  Sf  Green- 
field,  the  amount  of  a  bill  of  exchange,  which  they  allege  they  discounted  for 
the  drawer  on  the  faith  of  a  letter  of  creditf  signed  by  the  defendants  and  pre- 
sented to  them  by  the  drawer.     The  bill  of  exchange  is  in  these  words : 

''  Exchange  for  $2,000.  St.  Louis,  M.,  July  14,  1847. 

**  Twenty  days  after  date  of  this  first  of  exchange  (second  unpaid),  pay  t» 
the  order  of  Messrs.  IV.  Nisbett  Sf  Co.  two  thousand  dollars,  value  received,  ana 
charge  the  same  to  account.  Your  obd*t.  serv*t. 

"  Drawn  against  your  letter  of  credit  of  the  8th  May,  1847. 

W.  A.  Whitaker." 

*•  To  Gailraith  &  Greenfield,  New  Orleans,  La." 


NEW  ORLEANS,  DECEMBER,  1813. 


G91 


The  letter  of  credit,  which  was  filed  with  the  petition,  was  in  these  words : 

**  New  Orleans,  May  8th.  1847. 

**  W.  A,  Whitaker,  Esq., 
'*  St.  Louis,  M. 

**  Sir:  You  are  hereby  authorized  to  value  upon  us  to  the  amount  of  five 
thousand  dollars,  in  your  bills  upon  us  at  from  twenty  days  to  four  months  date, 
in  sums  to  suit  your  convenience,  and  the.  same  will  be  accepted  by  us  and  paid 
at  maturity. 

^*  Your  obedient  servanta, 

"  Galbraith  &  Grekhfie-ld." 

Upon  the  letter  appears  the  following  endorsements: 

**  St.  Louis,  May  29,  1 847.  Drawn  on  the  within  letter  of  credit,  bill  dated 
May  29,  at  twenty  days  date,  favor  of  Wm,  Nishett  Sf  Co,^  for  $1500. 

»*  W.  A.  Whitaker." 

''  St.  Louis,  July  14th,  1847.  I  have  this  day  valued  on  Galbraith  SfChreeri' 
fields  on  the  within  letter  of  credit,  in  favor  of  W,  Nisbelt  4*  C!^.,  and  negotiated 
the  same  with  them  at  twenty  days  date,  for  the  sum  of  two  tliousand 
dollars. 

W.  A.  Whitakeu." 

The  bill  and  letter  are  annexed  to  the  petition.  The  defendants  answered 
by  a  general  denial  of  all  the  allegations  of  the  petition.  They  also  pleaded 
specially  previous  acceptances  and  payments  of  drafts  on  the  faith  of  the  letter, 
to  the  full  amouut  of  $5000 ;  and  that  the  plaintiff  had  been  guilty  of  laches  in 
not  ascertaining  the  amount  of  drafts  already  drawn.  The  district  judge  gave 
judgment  as  in  case  of  non-suit.  He  puts  his  judgment  on  two  grounds: 
first,  that  there  was  no,  proof  that  the  letter  of  credit  was  exhibited  to  the 
plaintiffs,  nor  that  they  took  the  bill  on  the  faith  of  it ;  and  secondly,  that  the 
letter  of  credit  does  not  describe  the  biU,  citing  the  case  of  Coolidge  v* 
Pay  son* 

Considering  the  fact  that  the  bill,  on  its  face,  purports  expressly  to  be  drawn 
upon  the  letter  of  credit,  the  possession  of  the  letter  by  the  plaintiffs  at  the  time 
of  bringing  suit,  and  the  endorsements  upon  the  letters  above  stated,  we  think 
the  plaintiffs  have  mad«  out  a  prima  facie  case  that,  they  took  the  bill  upon  the 
faith  of  the  letter. 

The  remaining  question  is,  are  the  defendants  liable  under  this  letter  to  the 
plaintiffs,  who  acted  upon  the  faith  of  it?  To  determine  this,  the  first  enquiry 
to  be  made  should  be,  what  did  Galbr/iilh  Sf  Greenfield  mean  by  this  letter  ? 
We  will  not  for  the  present  surmise  what  answer  a  lawyer  would  make  to  this 
question ;  but  what  answer  a  merchant  would  make  ;  and  if  this  point  of  view 
had  always  been  taken,  we  imagine  there  would  have  been  much  less  diversity 
of  opinion  in  the  courts.  Now,  we  think  nine  merchants  out  often,  if  this  let- 
ter had  been  shown  to  them,  and  the  question  put,  would  have  said  :  ^^  The 
object  of  this  letter  is  to  give  Whila/cer  credit,  and  induce  the  public  to  take  bis 
bills  by  their  promise  to  honour  them ;  and,  if  I  take  his  bill  on  Galbrailh  4- 
Oreenfield,  I  have  the  security  of  their  names,  unless  Whitaker  has  overdrawn.*' 
If  some  one  should  suggest  a  doubt  whether  the  letter  was  not  merely  a  pri- 
vate arrangement  between  [Vhitaker  and  Galbrailh  Sf  Greehfield,  the  merchant 
would  probably  answer,  with  equal  promptness:  **Thatcannot  be,  for  if  it  were 
meant  as  a  memorandum  of  the  intended  course  of  business  between  the  par- 
ties, it  would  have  provided  for  many  matters  about  which  this  letter  is  entirely 
..silent/' 
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Now  if  this  be  the  fiiir  practical  intendraeDt  of  the  letter,  what  legal  obliga- 
tion should  fall  upoa  the  writer  of  it?  Commoo  sense  would  say  that,  if  it 
have  inspired  confidence  and  iodoced  third  persons  to  trust  WhUaker,  Galbrmfh 
4*  Oreenjield,  should  be  bound  to  protect  them ;  and  that  any  other  interpreta- 
tion would  make  the  letter  of  credit  an  instruraeDt  of  deception.  How  is  it  then 
that  a  matter  which,  to  the  contemplation  of  the  ordinary  mind  seems  so  plain, 
should  become,  when  subjected  to  a  legal  standard,  difficult  and  uncertain — 
sometimes  decided  one  way,  sometimes  another?  ItVill  be  found,  we  thiak, 
that  the  difficnlty  has  arisen  from  the  false  application  of  a  technical  rule.  The 
argument  was  thus :  **  The  letter  is  addressed  to  U^kitaker.  The  contract  is 
between  him  and  Oalbraith  Sf  Chreenjield.  As  between  the  plaintiflTs  and  de- 
fendants there  is  no  privity  of  contract,  or  eonsideration  moving  between  them. 
The  fallacy  of  the  position  is  fully  exposed  by  Justice  Story,  in  Russell  v.  Wig* 
ginst  2  Story,  219,  where  the  subject  is  discussed  at  length.  If  the  letter  be, 
fls  we  feel  satisfied  it  is,  a  document  intended  to  be  exhibited  to  third  parties, 
and  to  induce  them  to  take  Whilaktr's  bills,  then  the  promise  which  the  letter 
contains  is,  by  intendment  of  law,  a  promise  to  any  body  taking  a  biU  on  the 
faith  of  the  letter ;  and  the  advance  of  his  money,  which  the  party  makes  on 
the  inducement  and  faith  of  the  letter,  is  a  sufileient  consideration ;  damages  to 
the  promisee  eonstituting  aa  good  a  considemtion  as  benefit  to  the  promisaor. 

Looking  at  this  matter  either  in  a  mercantile  light,  or  as  a  mere  question  of 
equity,  it  seems  strange  that  the  question  should  have  been  a  disputed  one. 
The  doctrine  which  would  refuse  relief  to  a  person  advancing  hia  money  upon 
the  faith  of  such  a  letter,  would  practicaiiy  amount  to  this,  that  a  man  should  be 
permitted  deliberately  and  knowingly  to  put  in  the  hands  of  another  the  means 
Df  producing  a  false  impression  upon  an  innocent  third  person,  and  of  thus 
drawing  him  into  a  contract  upon  the  faith  of  that  impression,  and  of  afterwards 
aaying  to  the  injured  par^':  **yeu  have  been  deceived  by  what  I  said  and 
did  ;  but  I  never  addressed  you,  and  am  not  bound  to  you.'* 

It  would  be  unnecessary  to  enter  into  an  examination  of  the  nuraeroua  cases 
which  directly  involve,  or  have  a  bearing  upon,  the  question  before  us.  The  sub- 
ject has  been  very  ably  considered,  and  the  authorities  very  fully  cited,  in  the 
cose  of  Russell  v.  Wiggim^  already  reiJsrred  to>  We  consider  that  case  as 
conclusive  of  the  present. 

It  will  be  observed  that  there  is  no  evidence  that  the  defendants  have  ever 
paid  a  dollar  upon  biUs  of  Whitaker ;  so  that  there  is  no  question  here  as  to  an 
infractioQ  ,of  the  limits  prescribed  by  the  authorization  to  draw^i  Nor  )b  it  even 
pretended  that  the  letter  had  been  revoked. 

The  petition  asks  for  damages  at  the  rate  alleged  to  be  due  by  the  laws  of 
Missouri  ou  returned  bills;  but  we  have  no  evidence  of  that  law,  nor  even  that 
any  dam^fges  have  been  mcurred  by  the  plaintiffs.  It  would  seem  questionable 
from  the  back  of  the  bill  whether  they  ever  ceased  to  be  holders  of  it.  It  is 
.unnecessary,  therefore,  to  enquire  whether  tlie  liability  of  a  person  giyjngalet. 
ter  of  credit  extends  beyond  the  face  of  the  bill  and  interest. 

It  is,  therefore,  decreed  that,  the  judgment  appealed  from  be  reversed,  and 

f  hnt  tlie  j)laintifrs  Wm.  NibheU  Sf  Co.  recover  from  the  defendants,  Galhraith  4* 

(Jreenficld,  and  Robert  W,  Galbraith  and  Thompson  Greenfield,  in  solidot  the 

sum  of  S2,000,  witli  interest  from  25th  August,  1647,  until  paid,  and  costs  in  both 

cointfi.*  ___^ 

*TIie  judjjnieiit  in  tliia  case  was  proiiouuced  on  the  24th  of  April,  1848  ;  a  re  hcarinf; 
was  granted,  and,  after  argument,  the  case  was  held  under  advisement  uulil  the  11th  of 
December,  when  the  judgment  originally  pronounced  yras  ordered  to  remain  undisturbed^ 
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Ex    PARTE    TrAVEBS* 

The  jarisdiction  of  the  Sopreme  Court  ai  tofinef  under  $300  in  amoant,  impoudby  munici- 
pal corporations,  if  limited  to  casea  in  which  tfie  oonatitntiapality  or  legality  of  the  fine  ia 
contested. 

EULE  to  show  cause  why  a  maodamae  sfaoald  not  be  issned  to  a  justice  of 
the  peace  in  New  Orleaos.    /.  M.  Wolfe,  for  Che  plaintiff  io  the  rule. 
The  judgment  of  the  court  was  pronounced  by 

Slii>£i.i.»  J.  This  court  having  jurisdiction  as  to  the  constitntiouaiity  or  Ie*> 
galjty  only  of  fines  imposed  by  municipal  corporations,  and  it  not  appeariog  that 
such  questions  are  proposed  to  be,  or  could  be  examined  upon  appeal  id  this 
case,  (see  Third  Mumcipality  y.  Blanc,  1  An.  365,)  it  is  thedore  ordered  that 
the  application  for  a  writ  of  mandamus  in  tiiis  caae  be  dismissed,  with  coats  to 
be  paid  by  the  applicant.* 


■  ---..- p — ^ i-innnri  •j  '  '\r  -mnrir  nnriiin 


KiLGORE  ei  bL  «•  The  Pju^nters  Bank  of  Mississippi. 

An  order  of  aeizore  and  sale,  issaed  prior  to  the  stat  of  I  Jane,  1846,  on  a  jadgment  rendered 

in  another  State,  cannot  be  proceeded  with  siiice  the  pnunolgation  of  that  statute.   A  role 

taken  subsequenUy  to  the  statute  on  a  garnishee  to  show  cause  why  certain  notes  should 

not  be  deUyeredto  the  sheriff  to  be  aabjected  to  phuntiff 's  eateootion,  most,  cooae^ently* 

be  discharged. 

APPEAL  from  the  Fifth  District  Court  of  Nf>w  Orieans.    Buchanan,  J« 
Stockton  and  Steel,  for  the  appellants.     JR.  N.,  and  O.  N.  OgcLcn,  gar- 
nishees, pro  scm    The  judgment  of  the  court  was  pronounced  by 

EusTis,  C.  J^  This  appeal  was  taken  by  the  plaintiflTs  from  an  order  of  the 
district  judge^  discharging  a  rule  taken  by  tliera  agaioatthe  garnishees  for  the 
delivery  of  certain  notes  to  the  sheriff,  to  be  subjected  to  the  plaintiffs'  execu- 
tion. The  plaintiffs  suit  was  by  executory  process  on  a  judgment  rendered  in 
another  State,  under  articles  746  and  747  of  the  Code,  and  the  judge  consider- 
ed the  effect  of  the  repeal  of  those  articles  by  the  act  of  June,  1846,  upon  the 
process  which  the  plaintifis  endeavored  to  carry  on  after  the  repeal  of  those 
articles,  and  inclined  to  the  opinion  that  there  was  no  validity  in  the  subsequent 
proceedings.     The  judge  did  not  make  his  decision  on  this  point. 

We  have  since  had  the  subject  before  us,  and  we  came  to  the  conclusion 
that,  after  the  repealing  act,  no  further  proceedings  were  authorized  in  execu- 
tion of  a  judgment  rendered  out  of  th^  State.    Scott  v,  Duke,  ante,  p.  253. 

Judgment  affirmed* 


3  603 

Caael 
fll8    761 


^A  similar  rule  taken  by  one  Crouj,  was  dismissed  at  the  same  time,  and  for  the  same 
jeasons.  R, 
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Fassktt  et  al.  r.  Rxjask  et  aL 

Where  a  bill  of  lading  is  executed  for  certain  caxes  of  domestics,  with  particalar  marks  and 
nambera,  the  words  "  contents  unkruncn"  being  written  above  the  signature  to  the  bill  of 
lading,  and  one  of  the  cases  is  not  delivered,  the  shipper,  on  proving  that  the  lost  case 
contained  silk  goods  And  not  domestics,  may  recover  the  valae  of  its  contents  from  the 
owners  of  the  vessel,  where  Ihe  misdescription  was  not  intended  to  impose  on  the  car- 
rier, and  it  is  not  pretended  that  a  higher  freight  would  have  been  charged  had  \X£  contents 
been  known,  nor  that  a  knowledge  of  the  real  contents  of  Che  case  would  have  indaced 
greater  watchfallness  on  the  part  of  the  carrier.  It  woald  be  otherwise,  bad  the  misde- 
scription injurioasly  affected  the.  rights  of  the  carrier;  in  snch  a  case,  ihe  oonseqaencet 
sboold  fall  upon  the  party  making  it,  thoagh  innocently. 

APPEAL  from  the  Fourth  District  Court  of  New  Oileans,  StrawhridgCt  J. 
Conklin^  for  the  plalDtiflfs. 
«/.,  an  J  H.  H.  Strawbridge,  for  the  appellanta.  A  bi41  of  ladiag  cannot  be 
contradicted  by  parol  evidence.  2  Phill.  on  £v.  432,  435,  441  (ed.  of  1816). 
3  Starkie,  part  4,  p.  998  to  1012.  11  Mass.  27,  32.  8  Mart.  206.  C.  C. 
225G.  Code  Nap.  281,  283.  Pardessus,  part  4,  tit.  4,  no.  724.  Bouiay  Paty, 
V.  2,  p.  300,  306-7,  408,  411.  Delaporte*8  Comm.  on  the  Code  de  Commerce, 
book  2,  tit.  7,  p.  19 ;  lib.  6,  v.  3.  sec.  14,  p.  507  ;  v.  1,  ch.  1,  sec.  6  (old  ed.)  p. 
17.  Merlin,  verbo  Connaissemeiit.  Jacobeen's  Sea  Laws,  b.  3,  p.  172.  Ord. 
of  Bilbao,  24,  45,  47.  Marcad6,  ▼.  4,  b.3,  p.  420  (ed.  1846).  Code  deComnu, 
tit.  Assurances,  art.  348.  Boudousquie^  Assurance,  nos.  101  to  117.  KeDt*s 
Comm.  V.  3,  part  5,  sec.  48,  p.  282.  Pardessus,  v.  3,  part  3,  tit.  5,  ch.  1,  sec. 
2,  no.  812.  Domat,  b.  1,  tit.  7,  ss.  2,  3.  Story  on  Bailments,  s.  75  to  79,  554, 
5G5,  566,  and  notes.  Casaregis,  Disc.  10,  nos.  56,  57.  1  Term  R.  26.  BelFs 
Comm.  on  Merc,  and  Seet.  Law,  y.  1,  p.  1,  p.  544.  Leporte,  '*  Le  Nouveaa 
Valio,"  Ut.  7,  p.  207  (ed.  1809.) 

The  judgment  of  the  court  was  pronounced  by 

S  LI  DELL,  L  The  plainti^s  claim  the  value  of  a  case  of  silk  handkerchiefs, 
abipped  in  the  defendants*  vessel,  and  which  were  not  delivered  to  the  consig- 
nees.    The  material  facts  are  as  follows: 

Fisher,  Miller  Sf  Co.  sold  to  the  plaintiffs  a  quantity  of  merchandize,  which 
they  shipped  at  Baltimore  on  the  Leda,  consigned  to  Pardaw  at  New  Orleans, 
the  plaintiffs*  agent.    The  bill  of  lading  was  for,  *'  thirty-three  bales  and  twelre 
cases  domestics,"  marked  and  numbered  as  in  the  margin,  &c.     Four  hundred 
and  eighty- four  feet  ia  apecifed  as  the  measurement  in  the  bill  of  lading,  and 
freight  is  stipulated  at  eighty  cents  per  cubic  foot.     At  the  foot  of  the  bill  of 
lading,  over  the  aignature  of  th£  master*i  agent,  are  the  words,  '<  contents 
unknown."    All  the  packages  were  duly  delivered  to  the  consignee  except 
one.     It  is  in  evidence,  and  this  fact  is  not  contested,  that  the  case  not  deliver- 
ed, instead  of  containing  domestics,  contained  silk   handkerchiefs  of  the  de- 
scription termed  wax  pongee  and  bandanna.     There  is  no  evidence  to  show 
that  the  rate  of  freight  would  have  been  higher  for  this  class  of  goods  than  for 
domestics ;  and  the  misdescription  in  the  bill  of  lading  does  not  appear  to  be 
attributable  to  any  thing  but  an  innocent  mistake  on  the  |)art  of  the  shipper. 
At  the  trial  of  the  case,  the  defendant  took  a  bill  of  exceptions  to  the  admis- 
sion of  testimony,  to  show  that  the  particular  case  contained  silk  handkerchiefj 
and  not  domestics. 

The  argument  here  has  boon  addressed  to  the  question,  whether  tlm  defeod- 
ajits  nun  be  held  liable  for  the  value  of  goods,   nut  answering   the   descriptioa 
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contained  in  the  bill  of  lading  ?  We  think  the  de8cripti?e  terms  used  in  this 
bill  of  lading  are  not  conclusive  upon  the  parties.  The  object  of  the  instru- 
ment was  to  embody  the  written  acknowledgment  of  the  receipt  of  a  certain 
number  of  packages  of  merchandize,  and  the  agreement  to  transport  and  de- 
liver them  to  the  party  named.  It  was  not  essential  that  the  contents  of  the 
packages  should  be  stated;  and  the  master  must  be  considered  as  expressly 
declining  to  be  bound  as  to  the  contents,  by  inserting  at  the  foot  of  the  bill  of 
lading,  **  contents  unknown."  The  packages  were  not  opened,  so  that  he 
could  examine  them  ;  and  his  undertaking  was  to  deliver  so  many  packages  of 
certain  marks  and  numbers. 

Having  failed  to  do  this,  he  must  answer  for  the  value  of  the  missing  pac- 
kage, according  to  its  actual  contents.  The  rights  of  the  parties  should  in  this 
respect  be  reciprocal.  Suppose  the  captain  had  been  able  to  prove  that  the 
missing  case  contained  articles  of  much  less  value,  than  those  denominated 
*^  domestics :"  it  is  very  clear,  that  having  signed  **  contents  unknown,"  he 
would  have  been  allowed  to  offer  snch  proof,  and,  on  establishing  the  fact, 
could  not  have  been  held  as  for  the  value  of  a  case  ef  domestics. 

It  must  be  observed  that,  in  the  present  case,  there  is  nothing  to  in- 
duce the  the  belief,  either  that  the  shippers  intended  to  impose  upon  the  car- 
rier, or  that  the  carrier's  conduct  was  affected  by  the  deseriptiou.  It  is  not 
pretended  that  a  higher  freight  would  have  been  charged,  nor  is  there  reason 
for  believing  that  a  knowledge  of  the  real  contents  would  have  induered  a  greater 
watchfulloess  on  the  part  of  the  carrier.  Indeed,  what  the  value  of  **  domes- 
tics" is,  and  whether  it  might  not  equal  that  of  the  goods  ia  qpiestioo,  the  evi- 
dence does  not  inform  us. 

We  wish  our  views  with  regard  to  the  eflfect  of  the  language  of  a  bill  of 
lading,  to  be  considered  as  confined  to  the  case  before  us.  Id  eases  such  as 
those  suggested  in  argument  by  the  defendants'  counsel,  a  description  might 
have  a  material  effect  upon  the  rights  of  the  parties.  Thus,  where  a  jettison 
is  made  of  goods  erroneously  described  in  a  bill  of  lading  as  of  a  paltry  de- 
scription, while  in  reality  of  a  valuable  kind,  it  might  be  questioned  whether 
the  general  average  should  be  assessed,  according  to  the  true  character  of  the 
goods,  because  the  misdiscription  might  have  led  the  captain  to  select  them  for 
the  jettison.  Where  the  misdescription  has  injuriously  affected  the  rights  of 
others,  it  would  seem  just  that  its  consequences  should  fall  upon  the  party 
who  had  made  it,  even  innocently.  See  Commentaire  sur  L'Ordonnance  de 
la  Marine,  par  Valin,  avec  des  notes  par  Becane,  liv.  3,  tit.  2,  §  2.  Delvin- 
court,  lusts,  de  Droit  Commercial,  vol.  2,  p.  219^.  Gouget  et  Morget,  Die.  du 
Droit,  &c.,  verbo  Connaissement.  De  Villeneuve  6c  Mass6,  Die.  du  Cent. 
Commercial,  verbo  Connaissenrant.    Abbott  en  Shipping,  Am.  ed.  1846. 

Judgment  affirmed. 
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Segura  t.  Reed  et  al. 


The  contract  of  the  owners  of  a  veuel  employed  in  carrying  freight  ii,  to  deliver  the  goodi  to 
the  consignee,  and  the  rcsponiibili^  continues  until  there  is  an  actual  delivery,  or  something 

*  'Equivalent  to,  or  a  substitate  for,  it.  Even  aasaming  the  general  rale  to  be  that,  patting  the 
£';od.<!  ou  the  wharf  discharges  tho  Vjesael  where  there  has  been  a  notice  to  the  consignee 
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'  of  the  time  and  pltce  of  the  deliveiy,  it  cannot  be  conttraed  with  nich  rigor  againet  the 
conaignee  as  to  pat  the  goodi  anqaalifiedly  at  bia  riak  from  the  very  inatant  of  landing  theai, 
where  he  has  made  repeated  calls  for  them  during  the  day.  and  they  were  not  pot  on  the 
wharf  antil  an  advanced  hoar  of  the  day,  and  no  care  or  attention  was  afterwards  given  to 
the  property  by  the  officers  or  crew  of  the  vessel.  In  sach  a  case,  if  the  goods  be  lost,  the 
owners  of  the  vessel  wiU  be  answerable  for  their  valoe,  with  interest  fixmi  the  time  of  tbe 
loss. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Sigur  and  Bonford^  for  the  appellaat,  cited  Kohn  ▼,  Packard,  3  La.  225. 
3  Kent's  Com.  215.  Chickering  v.  Fowler,  4  Pick.  ^71.  L.  Janin,  for  tbe 
defendanto,  cited  3  La.  225.  1  Ann.  R.  154.  1  Story^  Rep.  603.  The  judg- 
ment of  the  court  was  pronounced  by 

Slidell,  J.  Thcf  claim  of  the  platntiflfis  for  the  value  of  ten  bales  of  cotton. 
The  plaintiff,  a  planter,  shipped  twenty-one  bales  to  Darby  Sf  TVemoulet,  his 
factors,  at  New  Orleans,  by  tbe  steamer  Aid.  Eleven  bales  only  of  this  ship- 
ment came  to  hand.  The  defendants  pleaded  the  general  denial ;  also  thas  the 
ten  bales  were  delivered  on  the  I6v6e ;  that  due  notice  thereof  was  given ;  and 
that,  if  this  cotton  was  tbereafler  lost  or  stolen,  the  defendants  were  not  respon- 
sible. 

It  appears  that  the  steamer  arrived  at  New  Orleans  on  a  friday  night.  The 
next  morning  the  clerk  of  the  steamer  went  to  the  various  consignees,  to  deliver 
to  them  their  bills  of  lading.  That  for  Darby  Sf  Tremoulet,  was  delivered  to 
Mr.  Darby,  at  their  counting-house,  between  12  and  1  o'clock  on  Saturday • 
Darby  went  himself  to  the  steamer,  and  afterwards  sent  his  clerk,  at  3  o'clock, 
to  receive  the  cotton,  but  he  found  it  was  not  yet  landed ;  and  it  does  not  appear 
that  he  was  informed  that  the  discharge  of  the  vessel  would  be  finished  on  that 
day.  On  the  following  monday  be  went  again  at  9  o'clock,  when  it  was  found* 
that  ten  bales  of  the  twenty-one  were  missing.  **  Witness  saw  the  captain 
during  the  day,  who  told  him  he  supposed  the  missing  bales  were  at  the  lower 
cotton  press,  and  he  conld  send  for  them.  The  next  day  the  captain  told  wit- 
ness the  cotton  could  not  be  found  at  any  of  the  presses,  and  that  he  thought  he 
knew  who  had  stolen  them.  Witness  since  saw  the  captain  several  times  oo 
different  occasions,  and  he  always  promised  to  call  at  the  office  and  settle  this 
afiair."  Darby  deposes  to  simikr  dechirations  of  the  captain.  A  witness  who 
had  been  formerly  clerk  of  the  boat  deposes,  that  Duiil,  the  clerk  of  the  boat, 
was  inexperienced  in  the  business,  and  that  he  aided  him  in  discharging  the 
boat ;  that  the  boat's  cargo  was  all  put  out  on  the  lev6e  by  4  p«  m.  on  Saturday, 
and  this  portion  of  it  was  not  called  for  until  monday.  There  ie  a  good  deal  of 
testimony  upon  the  subject  of  an  alleged  usage  of  delivering  to  the  draymen  or 
agents  of  the  cotton  press,  on  behalf  of  the  consigness.  The  district  judge  co»- 
sidered  this  usage  as  not  very  satisfactorily  shown ;  and,  at  all  events,  that  it  was 
not  proved  that  Darby  Sf  TremouLei,  employed  any  particular  press.  Without  can- 
vassing the  correctness  of  the  judge's  opinion  on  this  point,  we  may  observe  that  it 
results  from  the  evidence  of  the  witnesses  on  both  sides,  that  it  is  usaal  to  lake 
a  receipt  either  from  the  cotton  presses  or  the  draymen,  upon  which  the  freight 
is  collected  afterwards.  There  is,  in  the  present  case,  no  evidence  to  show  that 
the  clerk,  or  other  agent  of  the  boat,  took  a  receipt  from  any  body,  for  any 
portion  of  the  cargo;  nor  that  the  least  care  or  attention  was  exercised  with 
regard  to  this  property,  by  tbe  officers  or  crew  of  the  boat,  after  the  moment 
when  it  was  put  out  upon  the  lev6e;  oor  that  the  plaiutiff's  cotton  was  separa- 
ted from  the  rest,  which  amounted  to  four  hundred  bales. 
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Tho  contract  of  the  veBsei  is  to  deliver  the  goods  to  the  consignee,  and  the       ffieoRA 
responsibility  continues  until  there  is  an  actual  delivery,  or  some  act  which  is        RsJso. 
equivalent  to,  or  a  substitute  for,  it.     Even  assuming  the  general  rule  to  be  that*  \ 
patting  the  goods  on  the  wharf  discharges  the  vessel,  where  there  has  been  a  : 
notice  to  the  consignees  of  the  time  and  place  of  the  delivery,  it  seems  to  us  that 
this  rule  is  not  to  be  applied  with  such  rigor  against  the  consignee  as  to  put  the 
goods  unqualifiedly  at  his  risk  from  the  very  instant  of  landing  them,  when  he 
has  made  repeated  calls  ior  them  during  the  day,  and  the  discharge  is  not  made 
until  an  advanced  hour  of  the  day.    We  do  not  see  with  what  propriety,  under 
the  circumstances  stated,  the  captain  and  owners  of  the  steamer  could  be  re- 
leased from  all  responsibility  for  the  cargo,  thus  put  on  the.  Iev6e  at  so  late  an 
hour  of  the  day,  promiscuously,  and  without  any  vigilance  exercised  over  it,  or 
over  the  draymen  or  other  persons  who  took  it  away.    If  there  was  any  certain 
and  well  ascertained  usage  to  the  contrary,  it  ought  to  have  been  shown.    And 
we  may  add  that,  we  should  receive  with  great  caution,  to  say  the  least,  evidence 
of  any  usage,  dispensing  a  carrier  from  the  exercise  of  that  prudent  diligence 
and  method,  which  are  so  desirable  in  all  commercial  transactions,  and  without 
the  observance  of  which  they  must  degenerate  into  a  looseness  and  uncertainty 
highly  detrimental  to  commerce. 

It  is,  therefore,  decreed  that  the  judgment  of  the  court  below  be  reversed ; 
and  that  MarceliU  Viator^  administratrix  of  the  succession  of  Antoine  SegurOf 
recover  from  the  defendants,  T.  M,  Reed  and  Alexander  Gordon^  and  each  of 
them,  the  sum  of4$302,  with  interest  thereon  from  the  2d  June,  1845,  until  paid; 
and  costs  in  both  courts. 


i4^k«^>^  -^/^^^^^  ■ 


FoRGAT  V.  Hamlin. 

An  agreament  to  pay  intereet  mast  be  eitabliahed  by  written  evidencv.    C.  C.  3695.    Paret 
evidence  if  inadmissible  for  saeh  a  pnrpose. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
T.  H.  Howard,  fur  the  appellant.    Lockett  and  Ooold,  for  the  defendant. 
^  The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  The  plaintiff  instituted  this  suit  on  an  open  account  for  service* 
rendered,  on  the  amount  of  which  interest  was  charged  for  several  years  at 
eight  per  cent.  On  the  trial  he  offered  a  witness  to  prove  that  the  defendant 
had  admitted  the  account,  including  the  interest  charged,  to  be  correct,  and 
promised  to  pay  it  The  testimony  in  relation  to  the  promise  to  pay  interest 
was  rejected  by  the  district  judge,  and  a  bill  of  exceptions  taken  to  his  opinion. 
A  judgment  was  rendered  for  the  value  of  the  services  stated  in  the  account, 
deducting  a  credit,  with  legal  interest  from  judicial  demand,  and  the  plaintiff  has 
appealed. 

The  judge  did  not,  in  our  opinion,  err.  The  promise  to  pay  interest,  attempted 
to  be  proved  byjparol  testimony,  was  mer64y  verbal.  The  Code  is  express  that, 
a  stipulation  to  pay  interest  can  only  be  established  by  evidence  in  writing.  C. 
C.  art.  2895.     7  La.  105.  Judgment  affirmed. 


as 
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Coleman  v.  DswEBSr  SherifT. 

Wbart  a  plaintiff  in  execation  receivai  from  a  ihoriff  the  prooeedf  of  property  sold  hj  him 
under  tkji.fa.  without  makina^  any  objection  or  resenration  of  any  kind,  be  will  be  held  to 
have  ratified  the  eale,  and  cannot  afterwarda  oomplain  of  the  manner  in  wMeh  it  waa 
made. 

APPEAL  from  the  District  Court  of  JeflTerson,  Clarke,  J.    McMilUn  and 
T.  H,  Letaist  for  the  appellant.    F.  B.  Conrad  and  Dt^gui^  for  the  de- 
fendant.   The  judgment  of  the  court  was  pronounced  by 

R08T,  J.  The  plaintiff  alleges  that  he  is  the  owner  of  a  judgment  against 
Laurenline  Miller  f  that,  under  said  judgment,  an  execution  issued  directed  to 
the  defendant,  who  is  sheriff  of  the  parish  of  Jefferson ;  that  the  defendant 
seized  property  sufficient  to  satisfy  the  judgment,  but  subsequently  released 
the  greater  part  of  it,  without  any  legal  opposition  having  been  made  to  the 
seizure ;  that  the  defendant  committed  other  illegal  acts  in  the  sale  of  the 
property  not  released ;  by  reason  of  all  of  which,  the  plaintiff  claims  from  him 
the  amount  remaining  unpaid  on  the  judgment. 

The  defendant,  among  other  grounds  of  defence,  avers  that  all  his  acts  were 
correct  and  legal,  and  done  with  the  full  knowledge  and  acquiescence  of  the 
plaintiff;  that  said  plaintiff  subsequently  received  from  him,  from  time  to  time, 
the  proceeds  of  that  portion  of  the  property  seized  which  was  sold ;  that  proof 
having  been  made  to  his  satisfaction,  that  a  portion  of  the  property  seized  be- 
longed to  another  person,  he  required  before  selling  it  an  indemnifying  bond, 
which  the  plaintiff  refused  to  give.  The  action  was  dismissed  in  the  court 
below,  and  the  plaintiff  appealed* 

The  allegations  of  the  defendant  are  fully  sustained.  He  had  satisikctory 
evidence  that  part  of  the  property  seized  did  not  belong  to  the  defendant  in  the 
suit,  and  was  justified  in  refusing  to  sell  it.  The  property  not  claimed  was  sold 
by  him,  and  tfie  plaintiff,  having  received  the  proceeds  of  it  without  objection 
or  reservation  of  any  kind,  must  be  held  to  have  ratified  the  sale,  and  cannot 
BOW  complain  of  it.  Judgment  affirmed* 


Commercial  Bank  of  Natchez  0.  Marrham. 

-58  aSf  I>«cition  in  Seott  v.  Duke,  ante  p  S53,  affirmed. 

-'  The  itat  of  1  Jane,  1846 .  which  deciarei :  "  That  f  o  much  of  artielea  746  and  747  of  the  Code 

of  Practice  ai  anthorizes  a  creditor  having  obtained  a  judgment  in  another  State  of  the 
Union  or  in  a  foreign  country,  to  proceed  by  execatory  proceaa  on  said  judgment,  be,  and 
the  same  n  hereby,  repealed,"  does  not  violate  art.  119  of  the  conititntion,  which  provide* 
that, "  no  law  ahaH  be  reviaed  or  amended  by  reference  to  ita  title ;  hot  in  auch  case  the 
act  revised,  or  section  amended,  shall  be  re-enacted  and  published  at  length."  Per  Curi- 
am :  Art.  119  does  not  include,  by  ito  terms,  the  repeal  of  laws,  or  portions  of  them,  and 
can  only  be  thus  extended  by  an  implication  ol  doubtful  propria^. 


A 


PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Stratobridge,  J. 
SUfckton  and  SteeUy  for  the  appellants.     Grymes nnd  Prentiu  and  Finney, 
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for  the  defendant  and  garnishee.     The  jadgmeot  of  the  court  was  pronounced   Commercial 
K«  Bank 

EusTis,  C.  J.    The  plaintiff  have  appealed  from  a  decree  of  the  Fourth     Maskham. 
District  Court  of  New  Orleans,  quashing  certain  proceedings  in  garnishment. 
These  proceedingsivere  had  by  virtue  of  an  order  rendering  certain  judgments, 
ohtained  in  the  State  of  Mississippi,  executory,  under  article  746  of  the  Code 
of  Practice. 

In  the  case  of  ScoU  v.  Duke^  ante  p.  253,  we  held  that  the  law  authorizing 
executory  process  on  judgments  obtained  in  another  State  of  the  Union,  or  in 
a  foreign  coantry,  was  repealed  by  the  act  of  1846.  The  process  was  con- 
sidered as  a  matter  of  remedy,  and  as  such  within  the  control  of  the  legisla- 
ture. [See  also  Kilgore  v.  Planters  Bank^  ante  p.  693.  R.]  That  case  was 
determined  on  a  full  examination  of  the  effect  of  the  repeal  upon  causes  pend- 
ing, and  we  held  that,  after  the  repeal,  there  was  no  warrant  for  any  further 
proceedings  in  executory  process  issued  on  judgments  of  that  class.  There 
was  nothing  decided  in  that  case  as  to  rights  acquired  by  virtue  of  proceedings 
previous  to  the  repeal,  that  matter  not  being  before  us.  There  is  nothing  in 
this  case  which  distinguishes  it  from  that  of  Scott  v.  Duke, 

It  has  been  contended  in  argument  that,  though  the  legislature  may  have 
intended  to  repeal  parts  of  articles  746  and  747  of  the  Code  of  Practice  by  the 
law  of  1846,  yet  the  law  itself  does  not  meet  the  requisition  of  the  119th  article 
of  the  constitution,  and  is  consequently  a  nullity.  That  article  provides,  that  no 
law  shall  be  revised  or  amended  by  reference  to  its  title;  but,  in  such  case,  the 
act  revised  or  section  amended,  shall  be  re-enacted  and  published  at  length, 
"We  cannot  declare  that  an  act  repealing  certain  defined  portions  of  an  article 
of  one  of  our  Codes  is  in  conflict  with  this  article.  By  its  terms  it  does  not  in. 
elude  the  repeal  of  laws  or  portions  of  them,  and  can  only  be  thus  extended  by 
an  implication  of  doubtful  propriety.  This  is  not  a  case  in  which  a  court  is 
permitted  to  exercise  the  power  of  declaring  an  act  of  the  legislature  to  bo 
uoconstitotionaL  Judgment  affirmed* 


BONNABEL   V.    ThE    FiRST    MuNICIPALITT. 

A  pvrchaier  who  hM  paid  the  price  can  not  demand  a  restitation  of  the  price  nor  iecarity^ 
even  during  the  pendency  of  an  action  to  evict ;  a  fortiori,  be  cannot  do  either  before  he  is 
diatnrbedby  the  trae  owner.  The  right  of  a  parohafler  to  have  a  sale  reacinded  ander  art. 
2427,  most  be  liouted  to  those  cases  in  whice  the  price  has  not  been  paid. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
Schmidt^  for  the  eppellant.  The  jurisprudence  of  Rome  held,  that  it 
was  not  the  duty  of  the  vendor  to  make  the  purchaser  owner  of  the  thing  sold, 
but  simply  to  put  him  in  possession,  and  afterwards  to  protect  him  against  evic* 
tioo.  Dig.  18, 1,  28,  P<  €ontrh,  empt.  Sfc.  This  doctrine  was  generally  follow- 
ed  in  France,  until  the  Napol6on  Code,  which  adopted  another  princple,  viz: 
that  the  true  object  of  every  sale  was  to  render  the  purchaser  owner  of  the 
thing  sold,  and  not  simply  to  put  him  in  possession  of  it.  Tropbng,  Veote,  no. 
230,  &c.  Duranton,  vol.  16,  no.  176.  **L*Bcheteur,^'say8  Duranton,  **d*Qn 
iromeuble,  qui  peut  demontrer  que  son  vendeur  lui  a  vendu  la  chose  d'autrui, 
a  le  droit  de  demander  Tannulation  du  contrat  6cc^\  The  principle  for  which 
the  plaintiff  contends  has  been  distinctly  recognized  in  the  case  of  Kemp  v. 
Kempt  2  La.  242.    Ponteharirain  Rail  Road  Company  v.  Vurel,  6  La.  484. 


700  SUPREME  COURT  OF  LOUISIANA, 

BovMiJBL     Moreau  v.  Ckauvin,  8  Rob.  157.     Pepper  ?.  Durdap,  9  Rob.  2B2.     Camphdi  r. 

••  Nichols,  11  Rob.  16. 

UuBiciriliTT.      Morel  aod  Preaux,  for  the  appellants,  contended  tfaat  a  restitation  of  the  price 

'  could  only  be  claimed  io  case  of  actual  eviction.     C.  C.  2481.     2  Mart.  N.  S. 

619,  4C6.     6  La.  543.     7  La.  46.     12  La.  30.     13  La.  257.     14  La.  559.     17 

La.  303.     19  La.  235,  224.     1  Rob.  239.     3  Rob.  134,  400. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  la  1838,  the  plaintiff  and  one  Cordova  bought  of  the  defendants 
a  town  lot,  for  the  price  of  $3,500.  The  plaintiff  subsequently  acquired  the 
share  of  Cordova,  and  paid  the  whole  amount  of  the  purchase  money.  His 
petition  alleges  that  he  has  since  discovered  that  the  lot  purchased  by  hinn,  did 
not,  at  tho  time  of  the  sale,  belong  to  the  First  Municipality.  He  prays  for  a 
recision  of  the  sale  on  that  ground,  and  that  the  price  be  refunded  to  him. 
There  was  judgment  in  favor  of  the  defendants,  and  the  plaintiff*  has  ap- 
pealed. 

The  piaintiO*  relies  on  art.  2427  of  the  Civil  Code,  which  ordains  that  the  saSe 
of  a  thing  belonging  to  another  is  noli ;  and  has  shown  from  commentaries  on  a 
similar  article  of  the  NajKileon  Code,  that  the  purchaser  who  can  prove  that  hia 
vendor  has  sold  him  a  thing  belonging  to  another,  has  the  right  to  ask  the  recis- 
ion of  the  eonti'aet,  even  before  he  is  disturbed  in  hJs  possession  by  the  tma 
owner. 

Such  mny  be  the  law  of  France ;  but  art.  2427  of  our  Code  must  be  recon- 
ciled with  the  provisions  of  art.  2538,  which  are  not  found  in  the  Code  of  France. 
These  provisions  are,  that  the  purchaser  who  has  paid  the  price,  can  neither 
demand  a  restitution  of  it,  nor  security  even,  during  the  pendency  of  the  suit 
brought  to  evict  him  ;  and  he  cannot,  a  fortiori,  do  so,  before  any  distnrbance 
has  taken  place.  For  the  purpose  of  giving  effect  to  this  article  the  right  of 
the  purchaser  to  have  tJie  sale  rescinded  under  art.  2427,  must  be  limited  to 
those  cases  in  which  the  price  has  not  been  paid. 

Judgment  ajffirmed** 


'^Schmidt,  for  a  re-hearing.     Art.  2427  of  the  Code  of  this  State  being  a  literal 
cript  of  the  1599th  art  ef  the  NapoI6ou  Code,  the  inference  is  irresistible^  that  it  was  in- 
tended to  haire  the  same  effect  in  Loaisiaaa,  which  it  has  in  France.     This  article  was 
inserted  iu  the  Code  Nap^  for  the  eKpreas  purpose  of  changing  the  roman  law,  in   confor- 
mity to  the  spirit  of  the  age,  and  the  wants  of  a  more  advanced  state  of  civilization,  eo  as 
to  require  the  vendor  to  transfer  the  propetty  of  the  thing  sold,  and  make  the  pujcchaser 
absolute  owner  and  master;  and  for  this  purpose  it  declared  null  the  sale  of  a  thing  not 
belonging  to  the  vendor.     Vide,  Motifs  et  Discoars  du  Code  Civil,  vol.      pp.  593,  608. 
The  theory  of  the  roman  law,  as  we  have  seen,  did  not  require  that  the  vendor  sfaonid 
render  the  purchaser  owner  of  the  thing  f^old ;  he  was  only  boaud  to  deliver  and  maintain  him 
in  possession  ef  the  object  sold.    Africanus  says,  "Hactenus  tenetur  (venditor)  ut  rem 
emptori  habere  liceat,  non  etiam  ut  ejus  faciat"    Dig.  de  act  empt  vend.  L30,  §  1.  Vieo 
and  other  writers  had  bbserved  the  singularity  of  this  provision*  aind  have  pointed  out  the 
strange  anomaly  between  the  contract  of  exchange  and  of  sale,  the  former  being   nnll  if 
the  parties  did  not  respectively  render  each  other  owners  of  the  things  exchanged,  whQs 
the  latter  only  required  delivery  and  defence  in  case  of  eviction.     The  reason  of  this  dif- 
ference, as  Troplong  very  properly  obnerves,  cannot  be  explained  logically;  but  histerieally 
it  appears  that  the  contract  of  sale  was,  what  in  the  roman  law  is  called  contractus  nosi- 
inatus^  and  stamped  with  the  arbitrary  form  of  its  remote  origin,  while  the  contract  of 
■exchange  was  eontr€u:tus  innominatus,  and  governed  ezclnsively  by  the  broad  rules  of 
natural  law  and  plain  common  sense.     Troplong,  Vente,  no.  4.     The  roman  law  recog- 
nized another  contract^  iu  which  tho  vendor  was  bound  to  make  his  vendee  o^'ner  of  the 
thmg  sold,  which  was  an  innoiuinate  contract,  and  gave  rise  to  the  action  ob  rem  dati,  re 
non«tiCuta,(,D\g,  de  Coadict,  causa  data  1.16);  but  this  was  not  strictly  speaking,  a  contract 
of  sale.     The  roman  law  of  sale  with  all  its  consequences  had  been  adopted  in  France, 
and  Dumoulin  and  Pothier  both  lay  down  the  doctrine,  that  the  vendor,  after  delivering 
the  thing,  is  only  bound  to  guaranty  the  purchaser  against  eviction.    It  was  this  doc- 
trine, which  art.  1599  of  the  Code  Nap.  was  intended  to  change. 

•  What  are  the  obligations  of  the  vendor  by  the  laws  of  this  State?    Art  5M14  of  tbs 
«CivU  Code  defines  the  contract  of  sale  to  be^  "an  agreement  by  which  one  gives  a  thing 
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for  a  price  in  cvuront  money,  and  the  other  gives  the  price  in  order  to  have  the  thing      Bonnabbl 
itself."    On  comparing  this  with  the  1582d  article  of  the  french  CodO)  which  defines  the  v- 

contract  of  sale,  the  two  articles  will  be  found  to  differ  very  materially.  The  french  Code  First 
says,  "La  veute  est  une  convention  par  laquelle  Tun  s*oblige  t  livrer  une  chose  et  I'autre  Monicifalittj 
i  la  payer."  Oar  Code  declares,  that  the  price  is  paid  to  have  the  thing  itself;  the  french 
Code  only  requires  the  delivery  of  the  thing  sold.  It  will  be  readily  admitted  that,  in  or- 
der to  have  the  thing  itself,  one  must  be  owner  of  it,  and  that,  while  the  law  of  Franca 
leaves  it  doubtful,  whether  the  possession  of  the  thing  sold  was  the  only  thing  contem- 
plated, our  law  shows  it  was  the  ownership  which  the  purchaser  expected  to  acquire. 
Art.  1914  of  our  Code  declares,  "the  rule  that  the  obligation  to  deliver  a  determinate  ob- 
ject is  perfect  by  the  mere  conseut  of  the  parties,  and  that  the  obligeo  is  the  owner  from 
the  time  of  such  contract,  is  without  exception  as  respects  immovables,  Slc." 

Art.  1963,  provides  that  **  contracts  considered  with  respect  to  their  operation  on  prop- 
erty, either  purport  to  transfer,  or  to  give  some  determinate  right  upon  it.  A  sale  or  ex- 
change, is  an  example  of  the  first;  a  pledge  or  mortgage  of  the  second  of  these  species 
of  contracts." 

Here  we  have :  1st.  Art.  2414,  which  says,  that  the  purchaser  pays  the  price  to  have 
the  thing  itself.  2d.  Art  1914,  which  declares  that  the  obligee  becomes  the  owner  of 
the  immovable,  when  he  has  consented  to  its  delivery.  3d.  Art.  1963,  which  provides 
that  the  purport  of  a  sale  is  to  transfer  the  property. 

From  the  foregoing  propositions  in  connection  with  the  provisions  of  the  2413th  art  of 
the  Civil  Code,  which  enacts  that  the  contract  of  sale,  as  to  all  matters  not  specially  pro- 
vided for  in  tit  7,  b.  3  of  the  Civil  Code,  is  subject  "to  the  general  rules  established  for 
conventional  obligations,  we  infer :  1st.  That  if  the  parties  contemplated  the  sale  and 
transfer  of  owneri^ip  of  the  lot  bought  by  Bonnabel.  and  if  he  is  not  in  reality  made  the 
owner,  because  said  lot  belongs  to  a  difiTerent  person  than  his  vendor,  then  there  is  a  fail- 
ure of  the  cause  or  consideration  of  the  contract,  which  can  have  no  effect.  C.  C.  art. 
1887.  That  the  motive  of  Bonnabel  in  buying  was  to  become  owner,  cannot  be  doubted; 
but  if  his  expectations  in  this  respect  have  not  been  realized,  there  is  no  contract  Art 
1890.  2d.  That  the  quality  of  the  greatest  value  to  the  purchaser  of  real  estate  is  un- 
questionably the  ownership,  and,  if  that  was  not  acquired,  he  was  laboring  under  an  error 
which  reuders  the  contract  void.  C.  C.  arts.  1833,  1838,  1839,  1818,  1819,  1321.  3d. 
If  ownership  be  of  the  essence  of  the  contract,  as  we  think  it  is,  then  this  want  of  an  es- 
sential condition  to  the  fulfilment  of  the  sale,  vitiates  and  avoids  it.  C.  C.  art.  1758,  ^  6. 
4th.  All  courts  are  bound,  in  the  interpretation  of  agreements,  to  give  effect  to  the  inten- 
tions of  the  parties,  (C.  C.  art.  1949,  ^  2);  and  if  such  intent  is  not  carried  into  effect,  the 
contract  ceases  to  sulwist 

Thus  it  appears  from  the  general  rules  applicable  to  all  conventional  obligations,  in 
which  category  the  contract  of  sale  is  included,  that  the  want  of  ownership  is :  1st  A 
want  of  consideration  of  the  contract:  2d.  That  it  effects  the  essence  of  the  contract 
3d.  Violates  the  intentions  of  the  vendee :  each  of  which  defects  authorizes  the  plaintiff 
to  claim  the  nullity  of  the  contract  There  are  also  other  provisions  of  our  Code,  which 
authorize  the  same  inference.  Thus  art.  2283  says,  "that  which  has  been  paid  by  virtue 
of  a  void  title,  is  also  considered  as  not  due,"  and,  a  fortiorit  that  which  was  paid  with- 
out any  title. 

To  permit,  under  such  circumstances,  the  2538th  article  to  control  and  change  the 
spirit  and  obvious  intention  of  so  many  and, such  important  enactments  of  the  Code  seems 
to  be  to  carry  the  doctrine  of  the  implied  revocation  of  laws  much  too  far,  eiipecially 
when,  as  in  this  instance,  it  is  practicable  to  reconcile  the  provisions  of  arts.  2427  and 
2538.  Art  2538  is  found  in  that  part  of  the  Code,  which  treats  of  the  obligations  of  the 
buyer,  and  reads  as  follows :  "If  the  purchaser  has  paid  before  the  disturbance  of  his  pos- 
session, he  can  neither  demand  a  restiiution  of  the  price,  nor  security  during  the  suit." 
This  art  must  be  construed  in  reference  to  the  subject  matter  of  which  it  treats.  Arts. 
2635,  2536,  and  2537  which  precede  the  one  we  are  considering,  show  the  rights  of  the 
buyer,  when  he  is  either  disquieted  in  his  possession  by  a  mortgage  creditor,  &c.,  or  has 
just  reason  to  fear  he  will  be  disquieted,  and  they  provide,  that  he  is  not  bound  to  pay  the 
price  unletiB  he  bo  quieted  in  his  possession,  or  the  vendor  give  security,  except  in  cases 
where  the  buyer  was  apprised  before  the  sale  of  the  danger  of  the  eviction.  They  fur- 
ther provide  that  the  vendor  may  compel  the  vendee  to  deposit  the  price,  when  he  is  un* 
able  to  give  security^  and  that  the  vendee  may  make  such  deposit  of  his  own  accord  to 
relieve  himself  from  the  payment  of  interest;  then  follows  art  2538,  which  declares  that 
neither  restitution  nor  security  can  be  required  of  the  vendor  who  has  received  the  price, 
during  tho  pendency  of  the  suit 

The  state  of  facts  to  which  art.  2538  applies,  appears  very  different  from  that  contem- 
plated by  article  2427.  The  latter  intended,  when  the  purchaser  was  able  to  show  af- 
firmatively that  the  vendor  had  sold  him  the  property  of  another,  to  enable  him  to  annul 
the  sale,  and  take  bock  the  price.  The  former  declares  that,  when  the  vendee  is  dis- 
turbed in  his  possession  by  a  suit  claiming  a  mortgage  or  some  other  right,  he  cannot 
compel  his  vendor,  during  the  pendency  of  such  suit,  either  to  restore  the  price  or  give 
sncurity.  As  the  vendee,  in  such  suit  would  necessarily  call  his  vendor  in  warranty,  and 
jthe  decision  of  the  cause  would  determine  whether  he  had  sold  what  did  not  belong  to 
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him,  and  the  vendor  in  such  event  would  be  decreed  to  restore  the  price,  this 
does  not  appear  unreasonable. 

Judge  Porter,  in  the  case  of  Kemp  v.  Kemp,  2  La.  p.  243,  thinks  it  qaestionable 
whether,  after  payment  of  the  price,  the  purchaser  can  maintain  an  action  of  nuJiztjr. 
His  reasoning  is  exactly  similar  to  that  of  the  court  in  this  ease.  He,  however,  does 
nothing  more  than  intimate  a  doubt,  because  the  decision  of  the  point  was  not  necessaiy 
to  the  cause,  and  his  opinion  is  a  mere  obiter  dictum. 

In  the  case  of  the  Pontchartrain  Rail  Road  Company  v.  Durelt  6  La.  484,  Jodge 
Martin  says,  that  the  Code  declares  the  sale  of  another  person*s  property  null,  and  that  in 
such  event  the  party  "  need  not  wait  for  eviction  or  suit "  In  the  case  of  Moreau  v. 
Chaumn^  8  Rob.  157,  the  court  carry  the  principle  still  further,  and  decide  that  the  pnr- 
chaser  may  rescind  the  sale  of  a  slave  when  the  vendor  fails  to  release  an  encumbrance 
existing  on  the  property.  In  that  case  the  court  put  the  right  of  recision  on  the  groond 
that  '*the  contract  is  a  synallagamatie  one,  in  which  the  resolutory  condition  is  alfrays 
implied  in  case  either  of  the  parties  fails  to  comply  with  his  engagements,"  p.  160.  So 
in  this  case  if  the  vendee  be  not  owner,  the  vendor  hac  not  compli^  with  his  engagementt 
and  we  are  entitled  to  a  recision  of  the  sale.  In  the  case  of  Pepper  v.  Dunlap,  9  Rob. 
282,  it  was  held  by  the  court  that,  where  vendors  of  real  estate  are  shown  to  have  had  no 
title,  a  regular  eviction  by  judicial  authority  is  not  required,  to  entitle  the  purchaser,  who 
has  paid  part  of  the  price,  to  relief.  Ibid.  p.  289,  in  fine.  In  the  ease  of  Beaumon  v. 
T/iomos,  1  An.  p.  284,  this  court  has  sanctioned  the  principle  of  2427,  La.  Code,  that  the 
sale  of  the  thing  of  another  is  null.  So  in  the  case  of  Trudeaa  v.  McVicar, 
1  An.  p.  428,  this  court  held,  that  where  a  bond  was  given  for  property  of  which 
the  purchaser  was  in  undisputed  possession,  it  was  null,  as  being  without  consideration,  if 
the  title  to  the  property  was  not  conveyed,  and  that  no  disturbance  was  necessary. 

Rehearing  refuted. 
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Green  v.  Garcia,  SberifF. 

Where  an  attachment  is  set  aside,  the  costs  mnst  be  paid  by  the  plaintifll  The  sheriff  has 
no  right  to  retain  the  property,  until  his  costs  are  paid  ;  and  when  he  refuses  to  deliver  it 
to  the  defendant  under  such  a  pretext,  he  will  be  answerable  for  any  injory  the  lattermaj 
sastain  thereby. 

The  allowance  of  interest  on  damages  ex  delicto  from  the  date  of  the  act  complained  oi,  is 
uDEQthorized  by  law. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  BuehnnoM^  J. 
Hiestand  and  Preston^  for  the  plaintiff.  Where  an  attachment  ia  set 
aside  the  plaintiff  in  the  attachment  ia  alone  bound  for  the  coats.  O.  P.  549, 
550.  7  Rob.  77.  10  Rob.  148.  1  Pickering,  57.  Interest  may  be  allowed 
under  a  prayer  for  general  relief. 

C>  M.  Conrad,  for  the  appellant.  The  sheriff  had  a  right  to  retain  the  pro- 
perty attached  until  reimbursed  all  the  necessary  expenses  incurred  in  its  safe 
keeping.  C.  C.  3191,  3192.  No  interest  sbould  have  been  allowed :  firsts 
because  the  action  was  one  for  uuliquidated  damages  (7  La.  134,  599.  13  La* 
2'1.  C.  P.  554);  secondly,  because  there  is  no  prayer  for  interest.  C.  P. 
553.     8  Mart.  N.  S.  622. 

The  judgment  of  the  court  was  pronounced  by 

RosT,  J.  This  is  an  action  for  damages  against  a  sheriff,  for  refnaiog  to  re* 
atore  to  the  plaintiff  property  which  had  been  attached,  after  the  disaolnrion  of 
the  attachment,  in  consequence  of  which  refusal  it  is  alleged  that  the  property 
was  lost.  The  answer  denies  the  allegations  of  the  petition;  avers  that  the 
property  was  unsound  when  levied  upon ;  that  it  was  in  part  disposed  of  by 
the  plaintiff,  after  the  attachment;  and  that  the  plaintiff,  having  taken  opoo  him* 
self  the  care  of  it,  has  no  recourse  against  others.  This  case  was  tried  three 
times  in  the  first  instance.  On  the  first  trial,  the  plaintiff  obtained  a  verdict 
for  $1,500,  which,  on  application  of  the  defendant,  was  set  aside,  and  a  nair 
trial  granted.    On  the  second  trial,  the  jury  did  not  agree;  and,  on  the  tfairdv 
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the  plaiotiir  obtained  a  ?erdict  and  judgment  for  91,388,  with  interest  on  those        Oriik 
damages,  from  Jane,  1841,  till  paid.     The  defendant  has  appealed.  Qaiicia. 

On  the  facts  of  this  case,  as  disclosed  by  the  evidence,  the  only  question  be- 
fore  us  is,  in  relation  to  the  amount  of  damages  to  which  the  plaintiff  is  entitled. 
The  defendant,  when  asked  to  restore  the  property,  did  not  allege  that  he  had 
DO  legal  notice  of  the  dissolution  of  the  attachment,  but  insisted  upon  retaining 
it  until  his  costs  were  paid.  This  he  had  no  right  to  do ;  the  attachment  having 
been  set  aside,  the  costs  were  to  be  paid  by  the  attaching  creditor.  See  the 
case  of  Fink  tt  aL  v.  Martin  et  aZ.,  10  Rob.  p.  147.  7  Rob.  p.  77.  C.  P. 
649,  550. 

In  overruling  the  motion  of  the  defendant  for  a  new  trial,  after  the  last  ver- 
dict, the  district  judge  observed,  that  he  was  very  far  from  thinking  that  jus- 
tice had  been  done  by  the  verdict ;  but  that,  in  order  to  prevent  farther  delays, 
he  preferred  sending  the  case  before  a  tribunal  who  could  pass  finally  upon  it. 
We  believe  with  our  learned  brother,  that  justice  has  not  been  done.  The 
amount  allowed  is  excessive,  and  the  interest  unauthorized  by  law.  It  is  clear- 
ly proved  that  the  potatoes  attached  had  begun  to  decay  before  the  attachment; 
that,  during  its  continuance,  the  plaintiff  remained  on  board  with  his  hands, 
'selecting  the  sound  ones,  selling  them  as  opportunities  offered,  and  throwing 
overboard  those  which  were  rotten.  Witnesses  state  that  not  more  than  one, 
fonrth  were  sound,  and  that  even  those  were  of  inferior  quality.  Rithardson^ 
who  purchased  50  barrels  before  the  boat  was  attached,  at  %\  25  per  bairel 
says  that  the  potatoes  were  then  unsound  ;  and  that,  had  he  known  the  quality 
he  would  not  have  given  50  cents  a  barrel  for  them.  Other  witnesses  testify 
that  when  the  boat  was  sunk,  there  only  remained  a  few  hundred  barrels  of 
potatoes,  the  remainder  having  either  been  sold  or  thrown  overboard,  and  the 
other  articles  attached  having  been  disposed  of  by  the  plaintiff  himself. 

It  is  true  that  this  testimony  conflicts  with  that  of  the  men  who  had  navi- 
gated the  boat  and  of  some  other  witnesses.  But  much  of  this  testimony  bears 
evident  marks  of  partiality  and  exaggeration.  We  are  satisfied  that  8500  will 
fully  cover  the  damages  sustained  by  the  plaintiff,  in  consequence  of  the  wrong- 
ful act  of  the  defendant. 

It  is,  therefore,  ordered  that,  the  judgment  in  this  case  be  reversed  ;  and  it 
is  further  ordered  that  the  plaintiff  recover  of  the  defendant  the  sum  of  S500, 
with  the  costs  of  the  court  below,  those  of  this  appeal  to  be  born  by  the  said 
plaintiff  and  appellee. 


Jacobs  v.  Auoxtstin,  Sheriff,  et  aL 

Where  t  jadgment  rendered  in  favor  of  the  defendant!,  in  an  action  to  set  aiide  an  a^Jodi' 
cation  made  at  a  sheriff 'i  sale,  and  dissolving  an  injunction  restraining  the  sheriff  from 
potting  the  purchaser  in  possession,  is  affirmed  on  appeal ;  and  the  purchaser  aflerwards, 
before  taking  out  a  writ  of  possession,  takes  a  rule  on  a  third  person*  who  is  alleged  to 
detain  the  property  unlawfully,  to  show  cause  why  a  writ  of  possession  should  not  issue, 
and  the  role  is  made  absolute  on  the  failure  to  answer,  the  defendant  in  the  role  cannot 
be  relieved  by  appealing  firom  a  judgment  refusing  him  a  re-hearing  of  the  rule,  which 
was  asked  for  on  the  ground  of  the  pendency  of  an  action  between  himself  and  the  pur- 
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chafer  for  the  property.  There  can  be  no  objection  to  the  iaaQiog  of  the  writ ,  bot  if  it  be 
attempted  to  be  execoted  adversely  to  the  right  of  the  appellant,  he  most  resort  to  his  x*. 
niedy,  as  in  ordinary  cases. 

APPEAL   from  the  Fifth  District  Court  of  New  Orleans,    Buckimnn^  J. 
Roselitts,  for  the  appellant.    Augustin,  contrfil.     The  judgment  of  the 
court  WQS  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  by  Paid  Martin,  from  an  order  of  the 
District  Court  directing  a  writ  of  possession  to  issue,  commanding  the  sheriff  to 
put  /.  A,  Romer,  Jr.  in  possession  of  certain  lots,  purchased  by  him  at  a  sheriff  '• 
Bale.  The  plaintiff  had  instituted  a  suit  for  the  purpose  of  setting  aside  the 
adjudication  made  to  Romtr,  and  obtained  an  injunction  restraining  the  sheriff 
from  putting  Romer  in  possession*  A  judgment  was  rendered  in  favor  of  the 
defendants,  and  the  injunction  was  dissolved,  with  damages.  This  judgment 
was  affirmed  on  the  appeal.  It  would  seem  to  follow  from  this  judgment  that, 
the  adjudication  was  to  stand,  and  the  purchaser  be  put  in  possession,  and  that 
the  court  was  bound  so  to  execute  the  judgment. 

But  the  purchaser,  Romer,  before  taking  his  writ  of  possession,  took  a  rule 
upon  the  appellant,  who  is  alleged  unlawfully  to  detain  the  property,  to  show 
cause  why  the  writ  should  not  issue.  Martin,  the  appellant,  did  not  answer  to 
the  rule,  which  was  made  absolute.  He  afterward  applied  for  a  re-bearing  of 
the  rule,  on  the  ground  that  a  suit  was  pending  and  at  issue  between  him  and 
Romer  for  the  property,  and  that  no  writ  of  possession  could  issue  under  the 
judgment. 

We  see  no  objection  in  the  record  of  this  suit,  to  the  issuing  of  the  writ 
under  the  judgment  on  which  it  has  issued.  If  it  is  executed,  or  attempted  to 
be,  adversely  to  the  rights  of  Paul  Martin,  the  appellant,  he  has  his  remedy  as 
in  ordinary  cases ;  but  the  order  directing  the  writ  cannot  be  reversed  on  this 
appeal.  Judgment  affirmed. 
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HoEY  V.  Hews. 

Decision  in  GarretUon  ▼.  Hit  Creditor;  1  Rob.  445,  as  to  the  privilege  of  a  lessor,  affirmed. 

APPEAL  from  the   Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Livingston,  for  the  plaintiff.    No  counsel  appeared  for  the  appellant.  The 
judgment  of  the  court  was  pronounced  by 

Slidell,  J.  The  appellant  has  not  presented  any  argument  in  support  of 
his  appeal.  The  cause  has  been  submitted  upon  the  ex  parte  argument  of  the 
plaintiff.  The  nature  of  the  landlord's  rights  and  privileges  were  considered  in 
QarretUon  v.  His  Creditors,  1  Rob.  446.  The  principles  there  announced,  and 
thearticlesof  the  Code  there  cited  appears  to  us  to  sustain  the  judgment  of 
the  court  below.  Judgment  vffirmed. 
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Where  a  teatator  leaves  two  wiMs,  provUioas  in  the  fint  cootrary  to  or  iocompatible  witb 
tho«e  of  the  last  are  considered  as  having  beeo  revoked,  and  for  the  purpose  of  ascertainiog 
any  sach change  of  iDtention,  the  two  wills  are  to  be  coosidered  as  distinct  and  as  executed 
at  different  dates  ;  bat  the  other  disijositious  mast  be  considered  as  forming  parts  of  one 
will. 

Art.  1679  of  the  Code,  which  provides  that  "a  testamentary  execntor  to  whom  the  testator 
has  bequeathed  any  legacies,  orother  gifts  by  his  will,  shall  not  be  entitled  to  any  commitsioa 
unless  the  testator  has  fonmally  expressed  the  intention  that  be  should  have  the  legacies 
over  and  above  the  commissions,"  applies  where  the  legacy  was  made  by  one  will  and  the 
appointment  of  the  execntor  by  another,  as  well  as  to  those  cases  in  which  the  legacy  and 
appointment  were  by  the  same  testament. 

One  to  whom  a  testator  bequeaths  the  residue  of  his  estate  after  the  payment  of  a  particular 
legacy,  is  entitled,  as  universal  legatee,  to  the  possession  of  the  estate  of  the  deceased, 
where  there  are  no  heirs  to  whom  any  portion  of  the  testator's  property  is  reserved  by  law* 
O.  C.  1600, 1602.  The  only  condition  which  the  executor,  from  whom  the  seizin  is  claimed, 
canimposeon  the  heir  is,  that  the  latter  shall  advance  a  sum  sufiicientto  pay  the  moveable 
legacies.  Creditors  may  claim  security  for  their  demands  from  the  heir,  previously  to  hi« 
taking  possession  (stat.  25  March.  1S2S,  s.  15)  ;  but  the  executor  cannot  require  that  such 
security  be  given. 

APPEAL    from   the  Second   District  Court,  oC  New  Orleans,  Canons  J* 
Prentiss  and  Finney,  for  the  nppellaDts.     Micou,  for  the  executor,  IVatL^ 
The  judgraent  of  the  court  was  pronounced  by 

Kino,  J.  Abijah  Fisk  left  two  wiila.  In  the  first  he  named  Charles  Watts 
and  iS.  (F.  Fisk^a  his  executors,  and  made  a  bequest  to  Charles  H^alts  of  S5000« 
]d  the  second,  Charles  Watts  and  Alvarez  Fisk  were  named  as  the  joint  and 
several  executors,  and  Alvarez  Fisk  was  constituted  his  residuary  legatee. 
After  several  years  of  administration  Alvarez  Fisk  instituted  the  present  pro- 
ceeding to  be  put  in  possession  of  the  whole  estate  of  the  deceased,  as  insti- 
tuted heir  and  universal  legatee,  and  to  that  end  called  on  his  co-executor  to 
present  an  account  of  his  administration.  In  compliance  with  this  demand  the  co- 
executor,  Watts,  presented  an  account,  exhibiting  the  entire  assets  and  debts  of 
the  succession,  and  accompanied  it  with  an  answer,  in  which  he  avers  that  the 
succession  has  not  been  fully  administered,  and  that  large  debts  still  remaia 
unpaid,  all  of  which  are  enumerated.  He  further  denies  that  Alvarez  Fisk  is> 
entitled  to  be  put  in  possession  as  heir  or  legatee,  until  he  shall  have  paid  the 
debts  of  the  deceased. 

Among  the  debts  stated  in  the  account  to  be  due  are  the  following,  viz  :  1st., 
$10,000  to  C.  Watts,  being  the  amount  of  his  commissions  as  executor.  2d^ 
$5000  to  C.  Watts,  the  amount  of  a  legacy  by  the  will.  3d.  $243  76  commis- 
sions of  executor  upon  the  revenues  derived  from  the  property  of  the  su<;ces- 
sion  since  the  death  of  the  testator.  4th.  $100,000  due  to  the  minor  children 
of  Sereno  Fisk,  in  reference  to  which  he  asks  the  interposition  of  the  court  for 
the  protection  of  the  minors,  and  the  security  of  their  demand  before  giving 
possession  to  the  plaintiff, 

These  items  of  the  account  were  opposed  by  A.  Fisk.  The  oppositions  to 
the  three  (irsl  were  suelarned,  on  the  ground  that,  the  executor,   Wafts,  hs  u 
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SuccKssioN    legatee  of  the  deceased,  was  entitled  to  no  commissioos,  and  'tliat  the  snm  of 

OF  • 

FisK.         $5000,  which  he  admitted  that  he  had  received,  was  a  discharge  of  the  legacy. 
The  opposition  to  the  fourth  was  overruled,  and  A.  Fisk  was  required  to  give 
security  for  the  debt  due  to  the  children  of  Strcno  Fisk,  before  enteriog  into 
.    possession  as  heir.     From  this  judgment  he  has  appealed. 

The  appellee  asks  that  the  judgment  be  amended,  by  allowing  him  both  his 
commissions  and  his  legacy  under  the  will.  He  contends  that  the  article  of  our 
Code  which  excludes  executors,  who  are  legatees,  from  receiving  commissions, 
n|iplies  only  to  executors  appointed  by  the  particular  will  in  which  the  legacy  is 
given ;  that  the  appointment  of  executors  in  the  second  will  of  Abijah  Fisk, 
revoked  the  appointment  in  the  first ;  and  that  the  claims  for  commissions  and 
for  the  legacy  rest  upon  different  and  distinct  wills,  in  consequence  of  which 
there  is  no  legal  incompatibility  in  the  demands.  He  further  contends  that  he 
has^the  right  to  relinquish  the  legacy  and  take  the  commissions,  if  he  be  not 
legally  entitled  to  both. 

It  is  true  tliat  when  the  testator  leaves  two  wills,  the  clauses  of  the  first  which 
are  contrary  to  or  incompatible  with  those  of  the  last,  are  considered  as  having 
been  revoked  ;  and,  for  the  purpose  of  ascertaining  any  such  changes  of  inten- 
tion, the  two  are  to  be  considered  as  distinct,  and  as  having  been  executed  at 
diiferent  dates.  But  when  the  intentions  of  the  testator  have  been  ascertained 
by  setting  aside  these  clauses,  which,  under  the  application  of  this  role  are  to  bo 
annulled,  the  remaing  dispositions  are  to  be  considered  as  forming  parts  of  one 
will,  which  it  becomes  the  duty  of  the  executors  to  execute  as  such.  But  if 
this  position  admit  of  doubt,  and  tlie  wills  are  to  be  considered  as  separate  and 
distinct,  we  still  think  that,  under  the  dispositions  of  the  Code,  the  executor's 
demand  cannot  be  sustained. 

The  1679th  article  of  the  Code  is  as  follows  :  **  The  testamentary  executors, 
to  whom  the  testator  has  bequeathed  any  legacies  or  other  gifts  by  his  wUl,  shall 
not  be  entitled  to  any  commission,  unless  the  testator  has  formally  expressed  the 
intention  that  they  should  have  the  legacies  over  and  above  their  commissions." 
This  article  cannot  be  considered  as  applying  exclusively  to  the  case  of  a  single 
will,  in  which  both  the  legacy  and  the  executorship  are  given.  Such  an  inter- 
pretation appears  to  us  to  conflict  with  its  plain  and  obvious  intend  menu  The 
language  of  the  article  is  general,  including  within  its  terms  all  executors,  whether 
they  be  legatees  under  one  and  the  same  will,  or  under  different  wills.  Any 
legacy,  in  the  words  of  the  law,  given  by  the  testator  to  his  executor,  will  exclude 
the  latter  from  commissions,  unless  a  contrary  intention  be  expressed. 

Executors  are  regarded  strictly  as  mandatories,  and,  in  the  absence  of  express 
legislation,  would  be  entitled  to  no  remuneration  for  their  services.  Merlin,  Rep. 
verbo  Executeur  testamentaire,  §  2.  TouUier,  vol.  5,  nos.  600,  602.  The 
french  Code  makes  no  provision  for  the  compensation  of  executors;  conseqaentiy, 
under  that  system,  the  duties  of  the  trust  are  gi-atuitously  performed,  unless 
the  testator  otherwise  direct.  Our  law,  differing  from  the  french  in  this  respect, 
has  fixed  the  compensation  of  executors  only  in  the  event  of  the  testator's 
silence.  The  testator  must  be  presumed  to  know  the  law,  and  to  be  aware  of 
this  rule.  If  he  make  a  bequest  to  his  executor,  this  must  be  considered  inlaw 
equivalent  to  a  declaration  of  his  intention  that  the  legacy  shall  stand  in  lien  of 
commissions.  It  is  the  compensation  which  he  fixes  for  the  services  to  be  ren- 
dered by  his  executor,  which  can  neither  be  increased  nor  diminished.  The 
executor  is  not  compelled  to  accept  the  trust ;  but,  if  he  act,  no  option  is  left  lo 
him  ;  lie  can  receive  no  other  compensation  than  that  fixed  by  the  testator  him- 
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self.     No  intentioo  having  been  declared  by  the  testator  that  the  legacy  should     Succession 
be  exclusive  of  commissions,  the  district  judge  did  not,  in  our  opinion,  err,  in         Yi^k. 
rejecting  the  claim,  and  in  holding  that  the  sum  of  $5000,  received  by  the  de- 
fendant, was  a  payment  of  the  legacy. 

The  next  question  presented,  relates  to  the  right  of  Alvarez  Fisk  to  be  placed 
in  possession  without  furnishing  security,  while  debts  of  the  deceased  remain 
unpaid.  It  is  denied  that  he  is  the  instituted  heir  or  universal  legatee  of  the 
deceased.  He  is,  however,  as  we  have  seen,  the  residuary  legatee.  It  is  not 
necessary  to  determine  whether  any  difference  exists  between  the  rights  of 
universal  and  residuary  legatees.  Those  differences  can  have  no  application  to 
a  contest'  like  the  present,  relating  exclusively  to  the  right  of  possession.  Toul- 
lier,  vol.  5,  no,  506*  states,  that  the  right  of  the  legatee  to  the  universality  of  the 
testator *s  effects,  gives  to  the  bequest  the  character  of  a  universal  legacy.  The 
same  author  says,  if  the  testator  first  give  a  particular  legacy,  and  then  bequeath 
the  surplus  or  residue  of  his  estate  to  another,  the  latter  will  be  an  universal 
legacy.  Vol.  5,  no.  513.  This  is  what  occurred  in  the  will  now  under  consi^ 
deration.  The  terms,  to  a  certain  extent  at  least,  are  convertible.  See  also 
12  Rob.  66. 

As  universal  legatee  the  plaintiff  is  entitled  to  the  possession  of  the  estate  of 
the  deceased, there  being  no  heirs  to  whom  a  proportion  of  the  testator^s  property 
is  reserved  by  law.  C.  C.  arts.  1600,  1602.  The  only  condition  which  the 
executor,  from  whom  the  seizin  is  claimed,  can  impose  on  the  heir  is,  that  the 
latter  shall  advance  a  sum  sufficient  to  pay  the  moveable  legacies,  and  none  such 
appear  in  the  present  instance  to  remain  unpaid.  Creditors,  it  is  true,  may 
claim  security  for  their  demands  from  the  heir, previous  to  his  taking  possession; 
but  none  have  appeared  and  insisted  on  the  right.     Acts  of  1823,  p.  156,  §  15. 

The  children  of  Sereno  Fisk  are  not  the  legatees  of  Ahijah  Fisk,  but  merely 
the  creditors  of  his  succession.  It  is  assumed  in  the  arguments  submitted  that 
they  are  legally  represented,  yet  they  have  not  intervened  in  this  litigation,  nor 
asked  security  from  the  plaintiff.  No  authority  is  conferred  on  the  executor  to 
claim  a  complete  administration  before  surrendering  possession  to  the  heir  or 
legatee,  nor  to  interfere  in  behalf  of  the  creditors. 

A  case  has  not,  in  our  opinion,  been  presented,  which  authorizes  the  court  to 
intei*fere,  ex  officio^  for  the  protection  of  these  creditora,  particularly  as  no  ques- 
tion has  been  raised  as  to  the  solvency  of  the  plaintiff,  and  no  fact  disclosed 
which  justifies  the  conclusion  that  the  debt  would  be  unsafe  in  his  hands  without 
security.  It  is  rather  to  be  presumed  that  the  creditors  confide  in  the  ability  and 
disposition  of  the  plaintiff  to  pay  the  debts  of  the  succession,  and  for  that  reason 
have  abstained  from  asking  security. 

The  district  judge  directed  the  creditors  of  the  succession  to  be  paid  in  ac- 
cordance with  the  account  presented,  as  amended  by  his  decree.  This  order 
was,  in  our  opinion,  not  authorized  by  the  nature  of  the  proceeding,  which  had 
not  for  its  object  the  settlement  and  liquidation  of  the  affairs  of  the  succesmon. 
Two  of  the  creditors  appear  to  have  become  parties  without  objection,  and  no 
opposition  is  made  to  the  affirmance  of  the  judgment,  as  far  as  relates  to  them. 
As  regards  the  remaining  creditors,  who  were  not  parties  to  the  litigation,  we 
think  the  judgment  was  eiToneous. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  below  be  afifirmed,  so 
far  as  it  rejects  the  claim  of  the  defendant,  Charles  Watt&,  for  commissions,  and 
decrees  the  sum  of  $5000  received  by  him  to  be  a  discharge  of  the  legacy,  and 
80  far  as  relates  to  the  oppositions   of  the  Commercial  F?ank,   and  the  mover, 
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Succession  aldermeD,  and  iDhabitants  of  New  Orleans,  creditors  who  have  become  parties 
FuK.  ^^  ^^"^  proceeding.  In  other  respects  the  judgment  is  reversed;  and  it  is 
ordered  that  the  plaintiff,  Alvarez  Fisk^  as  universal  legatee  of  Abijak  Fisk 
deceased,  be  put  in  possession  of  the  succession  of  the  deceased  withoat  fo^ 
nisbing  security  for  the  payment  of  the  claims  of  the  children  of  Sereno  Fiik. 
or  other  creditors ;  the  succession  oi  Abijak  Fisk  to  pay  the  costs  of  both  coorti. 


Bradley  r.  The  Nashville  Insurance    Company. 

Where  a  vessel  insared  "  at  and  from  N.  to  H-.,  from  thence  to  B.  and  back  toN/'iiloet 
while  in  the  port  of  H. ,  the  loss  is  covered  by  the  policy.  The  insurance  is  the  sune  u  v[ 
the  policy  had  been  "  at  and  from  N.  to  B.  viFith  liberty  to  stop  at  the  intermediate  portE 
The  words  "  thence"  and  "from"  when  applied  to  intermediate  ports  have  not  the  sum 
exclasive  sense  as  when  used  with  regard  to  the  commencement  of  a  voyage  ;  they  tre 
merely  descriptive  of  the  coarse  of  the  voyage.  Under  policies  "from'*  a  port,  instead  of 
"  at  and  from,"  the  risk  attaches  only  from  the  time  of  sailing;  bat  thoogh  "at'  is  used 
wlien  it  is  intended  to  include  the  insurance  in  port  at  tlie  commencement  of  the  ^yage, 
it  is  not  usual  to  insert  it  in  relation  to  intermediate  ports,  to  cover  the  risk  while  there. 

Where  an  insurance  company  was  bound  in  good  faith  to  furnish  a  policy  in  the  osaalfoim 
and  with  the  usual  clauses,  they  will  not  be  allowed  to  release  themselves  from  any  lisbili* 
ty  to  the  insured  from  their  neglect  to  do  so. 

In  the  construction  of  policies  of  insurance  the  intent  is  to  be  regarded,  rather  than  tb« 
grammatical  construction. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Straiibriclget]. 
Locketl  and  Goold,  for  the  plaintiff,  cited  1  Duer  on  Ins.  p.  160-1.  Palmer 
V.  Warren  Insurance  Company  .1  Story,  368.  Dow  v.  Hope  Insurance  CompO' 
ny,  1  Hall  S.  0.  R.  174.  Ycaion  v.  Fry,  6  Cranch,  342.  1  Burr.  348.  10 
John.  120.  Patrick  V,  Com.  Ins.  Co,  11  Johns.,  9.  Sea  Ins.  Co,  v.  Gavin^2 
Dow  and  Clarke,  129.  Bell  v.  Marine  Ins.  Co.,  6  Serg.  &  Rawle,  122.  Mer- 
chants' Irts.  Co.  V.  Clapp,  11  Pick.  64.  2  Duer  on  Ins.  706.  Palmers, 
Flemming,  9  Bing.  460.  Mount  v.  Larkin,  8  Bing.  108.  Palmer  v.  ManhalL 
6  lb.  79.     Oliver  v.  Maryland  Ins.  Co.  7  Cranch,  490.     1  Phill.  on  Ins.  p.  462. 

Bradford,  on  the  same  side. 

Hun  ton,  for  the  appellants,  as  to  the  question  of  deviation  cited,  Hamrnond 
V.  Reid,  4  R.  &  A.  72.  Williams  v.  Shee,  3  Camp.  469.  1  Phillipa  on  las. 
233,  507,  532.  1  Marshall  on  In.  185-6.  On  a  careful  examination  of  the 
policy  it  will  be  found  that  none  of  the  cases  cited  are  in  point,  for  the  expres- 
sions and  stipulations  in  this  policy  differ  materially  from  the  expressiims  in 
those  policiHs  describing  the  voyage,  as  well  as  the  claiise  relating  to  the  begio- 
ning,  continuance  and  end  of  the  risk.  They  differ  in  these  important claoees: 
in  some  of  the  cases  cited,  the  several  parts  are  merely  mentioned ;  in  the 
others,  the  words  •♦  to*'  and  "thence*'  are  used  in  reference  to  the  intermediate 
ports,  but  in  no  one  of  them  is  the  word  **irom"  used  in  reference  to  the 
intermediate  port.  In  this  connexion,  the  word  "from"  is  pregnant  wirh 
meaning;  it  suspends  or  excludes  the  risk  whilst  in  the  port.  The  terms  "at 
And  from'*  are  most  significant  terms,  whether  used  with  reference  to  the  port 
of  departure  or  an  intermediate  port.  If  it  were  the  intention  of  the  partiei 
that  the  vessel  should  be  insured  at  Havana,  it  ought  to  have  been  in  some  mao- 
ner  so  expressly  declared,  or  at  least  that  significant  preposition  "from"  ought 
not  to  have  been  inserted  ;  "  at  and  from  thence*'  has  a  meaning  and  sigoifwt- 
tion  which  ditfers  from  the  word  "  thence.**  I  have  examined  a  great  number 
of  reported  cases,  and  find  that  generally,  though  not  always,  the  word  "  st** 
is  inserted  in  reference  to  intermediate  ports.  It  is  too  significant  to  be  implied 
when  it  might  so  easily  be  expressed  ;  and  when  it  is  inserted  in  reference  to 
one  of  the  ports  and  omitted  in  reference  to  theotlier,  the  inference  is,  that  it 
was  intentionally  omitted. 
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The  judgment  of  the  coart,  which  was  pronoanced  on  a  re-bearing,  was      Bradlst 

delivered  by  NASHvaw  Iw- 

EusTis,  0.  J.     This  case  was  before  nsatthe  last  June  term,  and  we  held  sukanck  Com- 

pamt* 
that  the  underwriters  were  not  responsible   under  the  policy  for  the  loss  for 

which  this  action  was  instituted.    An  application  was  made  for  a  re-hearing, 

which  was  granted.     The  case  was  not  fully  argued  at  the  first  hearing,  and  a 

more  thorough  examination  of  the  subject  during  the  interval  has  not  enabled 

us  to  concur  in  the  views  we  first  expressed. 

The  suit  is  brought  to  recover  Si ,700,  the  amount  of  a  policy  of  insurance 
on  the  schooner  Planet,  at  and  from  New  Orleans  to  Havana,  from  thence  to 
Burita  and  back  to  New  Orleans,  as  is  described  in  the  first  part  of  the  policy. 
The  description  of  the  voyage  in  the  written  application  for  insurance,  and  in 
another  part  of  the  policy,  does  not  materially  vary  from  the  first  description. 
There  was  judgment  in  tl)e  court  below  for  the  plaintiff,  and  the  defendants 
have  appealed. 

The  vessel  having  been  lost  nf^e^*  her  safe  arrival  in  the  port  of  Havana,  it  is 
contended  by  the  defendants  that  they  are  not  liable  for  the  loss,  inasmuch  as, 
while  in  that  port,  the  vessel  was  not  covered  by  the  insurance.accordingto  the 
terms  of  the  policy.  Burita  is  a  small  village  on  the  Rio  Grande,  below  Mat^- 
rooros.  The  risks  to  which  the  vessels  were  subjected  in  port  were  not 
merely  the  ordinary  risks  in  time  of  peace.  War  at  the  time  existed  between 
the  United  States  and  Mexico,  and  the  vessel  was  exposed  to  delay  in  the  port 
of  the  Havana  and  to  war  risks  at  Burita,  which  was  then  occupied  by  a  portion 
of  our  forces.  No  authority  having  been  referred  to  as  to  any  particular  mean- 
ing being  given  in  insurance  to  the  word  thence,  we  took  it,  as  in  its  ordinary 
sense,  to  mean  from  thut  place — ^from  the  Havana;  and,  under  the  construc- 
tion attached  to  the  words  at  and  from'm  the  law  of  insurance,  we  thought  the 
loss  of  the  vessel  in  port  was  not  insured  against  by  the  description  used  in  the 
policy. 

It  is  laid  down  by  writers  on  insurance  that,  under  policies  from  a  port,  in- 
stead of  at  and  from,  the  risk  attaches  at  the  time  of  the  sailing  of  the  vessel, 
that  is«  at  the  time  of  weighing  anchor  and  breaking  ground  for  the  voyage  with 
all  the  preparations  completely  made.  The  word  from,  used  alone,  is  held  to 
exclude  the  risks  while  lying  in  port  before  sailing.  An  examination  of  the 
cases  from  which  this  rule  is  deduced  has  satisfied  us,  that  the  use  of  the  word 
from  in  this  exclusive  sense  is  confined  to  the  commencement  of  the  voyage 
insured,  and  that  those  cases,  which  depend  upon  the  meaning  of  the  words  at, 
at  apd  from,  and  to,  relate  to  the  beginning  and  end  of  risks,  and  are  not  appli- 
cable, in  that  exclusive  sense,  to  ports  at  which  the  vessel  may  stop  during  a 
voyage  described  in  the  policy.  We  find  the  word  thence  frequently  used  in 
reference  to  the  intermediate  ports  of  a  voyage,  and  never  recognized  by  courts 
as  a  term  of  exclusion,  and  we  are  satisfied  that  insurance  to  a  port,  thence  to 
another,  and  thence  to  a  third,  is  the  same  as  from  the  first  to  the  last  with 
liberty  to  stop  at  the  intermediate  ports.  We  have  not  met  with  any  case  in 
which,  when  applied  to  an  intermediate  port,  the  words  thence  or  frofn  have 
been  held  to  have  the  same  exclusive  sense  as  when  used  with  regard  to  the 
commencement  of  a  voyage. 

On  an  insurance  at  and  from  New  Orleans  to  the  Havana,  thence  to  Burita, 
nnd  back  to  New  Orleans,  the  word  thence  is  not  a  term  of  exclusion  or  of 
HniitatioD  of  risks,  but  descriptive  of  the  coarse  of  the  voyage  ;  and  although 
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Br4T)i.£t  the  word  at  is  used  to  include  the  insurance  in  port  at  the  commence  meat  of 
Nashvilie  In-  *^®  voyage,yet  it  is  not  usual  to  insert  it  in  relation  to  intermediate  ports  of  the 
BDBANCE  Cum-  same  voyage,  nor  is  it  considered  necessary  in  order  to  cover  the  risks  while 
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there ;  and  such  we  now  believe  is  the  general  understanding  of  merchaDts  and 
underwriters. 

The  subject  is  not  susceptible  of  much  illustration  by  way  of  argument.  It 
is  supported  by  concurrent  authority.  The  construction  given  by  courts  to 
policies  which  cover  risks  in  port  which  are  not  included  by  express  words,  but 
implied  by  the  description  of  the  voyage,  appears  to  us  to  be  conclusive  against 
the  underwriters  in  this  case.  Brovm  v.  Vigne,  12  East.  283.  Cockey  ▼.  At- 
kinson, 2  Barnwell  &o  A.,  460.  Ellery  v.  N.  E.  Ins.  Co.,  8  Pickering,  14. 
Bell  v.  Marine  Ins.  Co,^  8  Sargeant  tL  Rawle,  98.  Parsons  v.  Mass.  Ins.  Cb., 
6  Mass.  179.  De  Longuemere  v.  N.  Y.  F,  Ins.  Co.,  10  Johnson,  120.  I'atrick 
y.  Con.  Ins.  Co^  11  Johnsou«  J9. 

It  is  important  to  add  that  the  construction  which  we  give  to  the  description 
of  the  risk  in  this  policy,  is  in  conformity  with  the  opinions  of  Judge  Phillips 
of  Massachusetts,  and  Mr.  Daer  of  New  York,  the  distinguished  authors  of 
the  treatises  referred  to  in  argument. 

But  it  is  urged  that  the  cases  upon  which  this  construction  is  founded,  differ 
from  the  present,  in  Xhis  :  that  in  all  of  them  there  was  the  clause  declaring 
distinctly  tliat  the  adventure  should  continue  and  endure  till  the  arrival  of  the 
vessel  at  the  last  port.  That  such  a  clause  is  usual  in  all  policies  in  the  United 
States,  we  believe  to  be  the  fact ;  it  certainly  is  in  the  New  Orleans  policies. 
It  is  not  easy  to  perceive  how  the  underwriters  can  be  benefited  by  the  absence 
of  this  clause,  as  restricting  the  insurance  to  risks  at  sea,  when  we  consider 
the  manner  in  which  this  insurance  was  effected. 

On  the  application  made  by  the  plaintiff's  agent  for  insurance  on  the  hull  of 
the  schooner  Planet  from  this  to  Havana,  and  from  thence  to  Burita,  and  from 
thence  back  to  New  Orleans,  for  $1,700,  we  find  the  rate  marked  seven  per 
cent.     A  separate  policy  for  this  insurance  was  required  by  the  agent  in  his 
application.     Can  it  be  questioned  that,  according  to  the  course  of  business, 
the  company  was  bound  in  good  faith  to  furnish  the  party  a  policy  in  the  usual 
form  and  with  the  usual  clauses  ?     A  largo  portion  of  insurance  is  transacted 
without  the  policy  being  looked  at  by  the  insured,  and  we  think  no  court  would 
hesitate  to  reform  a  policy  under  such  circumstance,  and  give  the  insured  the 
indemnity  for  which  his  premium  has  been  paid.     In  the  present  case  the  de- 
fendants filled  up  a  blank  policy  on  merchandize^  thus  increasing  the  difficulties 
with  which  this  most  informal  of  legal  instruments  is  attended*     But  there  hap- 
ens  to  be  in  this  policy,  immediately  following  the  description  of  the  voyage : 
•*  Beginning  the  adventure  upon  said  goods  and  merchandize,  from  and  imme* 
diately  foUowing  the  loading  thereof  on  board  the  said  vessel  as  aforesaid,  and 
so  shall  continue  and  endure  until  the  said  goods  and  merchandize  shall  be  safe- 
ly landed  as  aforesaid.*'     What,  it  may  be  asked,  is  to  continue  and  endure  / 
The  adventure.    And  what  is  the  adventure,  but  the  risk  ? 

If  this  clause  mean  any  thing,  it  means  that  the  risk  shall  continue  without 
interruption  till  the  end  of  the  voyage.  Mutatis  mutandis,  substituting  the 
subject  insured — the  vessel — for  that  for  which  the  form  was  printed,  that  the 
insurance  was  to  continue  up  to  the  termination  of  the  voyage  seems  to  be  be- 
3*ond  all  question. 

The  intention  of  the  parties,  as  collected  from  the  terms  employed  in  the  cod- 
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tract  accordiug  to  the  usage  of  insurance,  was,  we  lliiuk  with  the  district  judge      Bradley 
who  decided  this  cause,  to  insure  the  vesse)  back  to  New  Orleans.     The  voyage  i^ashvTlt.f.  In- 
was  entire,  the  risk  was  not  interrupted  or  suspended  by  any  stipulation  to  that  surance  Com- 
eifect,  the  premium  was  entire,  and  we  think  the  insurance  was  uninterrupted 
and  entire.     Policies  of  insurance  are  rarely  subjected  to  any  critical  construc- 
tion, and  the  intent  is  regarded  rather  than  any  grammatical  accuracy  in  the 
use  of  language.     Palmer  v.  IVarren  Ins*  Co..,  I  Story's  Rep.  365.     1  Duer 
on  Ins.  161. 

Our  attention  has  been  called  to  the  point  raised  in  the  defence,  that  the  de- 
lay of  the  Planet  in  the  Havana  amounted  to  a  deviation  from  the  voyage.  It 
is  in  evidence  that  the  schooner  was  detained  for  a  few  days  for  the  purpose  of 
getting  the  news  from  Mexico  by  the  steamer,  and  that  on  her  arrival  the 
schooner  was  got  ready  to  take  in  her  cargo.  In  the  case  of  Hagedom  v.  The 
St.  Louis  Perpetual  Insurance  Company,  2  An.  p.  1005,  we  considered  this  sub- 
ject. We  thought  that,  under  the  evidence  and  the  state  of  war  which  existed 
between  this  country  and  Mexico,  and  eonsideriag  the  condition  and  situation  of 
Burita,  which  was  then  under  the  control  uf  our  army  on  the  Rio  Grande,  the 
delay  was  in  the  furtherance  of  the  object  of  the  voyage,  and  not  such  as  to 
terminate  the  insurance. 

The  delay,  under  these  circumstances,  we  do  not  think  constitutes  a  devia- 
tion, according  to  the  authorities  cited  by  the  counsel  for  the  defendant. 

Judgment  affirmed. 
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DoRSBTT  et  al.  v.  Lambeth,  Executor. 

A  testator  directed  that  a  certain  sam  of  money  ihonld  be  invested  in  stock,  and  the  interest 
paid  to  a  legatee  daring  her  life,  the  amoant  after  her  death  to  revert  to  his  estate.  The 
amount^  was  not  invested,  but  one  of  the  ezecutors  retained  it,  and  paid  the  interest  to  the 
legatee  until  her  death.  The  residuary  legatee  beqaeated  this  legacy  to  plaintiffs,  who 
saed  the  saccessionof  the  residuary  legatee  for  the  amoant  of  the  legacy:  Held,  that  the 
legacy  not  having  been  paid  to  the  succession  of  the  residuary  legatee,  it  cannot  be  made 
liable  for  the  amount ;  but  that  plaintiffs'  remedy  is  against  the  party  by  whom  the  leg- 
acy was  retained,  and  who  still  holds  it. 

APPEAL  from  the  Court  of  Probates  of  New  Orleans,  Bermudez,  J.  Uplon^ 
for  the  plaintiffs.  Moise  and  Randolph,  for  the  appellant.  The  judgment 
of  the  court  was  pronounced  by 

EusTis,  C.  J.  This  appeal  is  taken  from  a  judgment  rendered  in  the  late 
court  of  Probates  of  New  Orleans,  against  the  defendant,  as  dative  executor  of 
Phillip  Taylor,  by  which  the  estate  of  Phillip  Taylor  is  charged  with  the  pay- 
ment of  the  amount  of  a  legacy  of  ^000  in  favor  of  the  plaintiffs-  The  only 
question  to  be  examined  is,  as  to  the  correotness  of  this  judgment*  It  is  not 
whether  the  legacy  is  due  to  them,  nor  who  is  bound  to  pay  it  to  them,  but 
whether  the  succession  of  the  deceased,  under  the  administration  of  the  exec- 
utor, is  liable  for  it. 

The  clause  in  the  will  of  the  decased,  on  which  the  judgment  is  based,  is  in 
these  words :  •*  I  desire  that  the  legacy  of  $5000,  left  by  my  late  brother  A, 
li.  Taylor  to  Miss  Ann  Lowry^  a  young  lady  raised  in  my  father's  family,  which 
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is  to  revert  to  my  brother^s  estate  after  her  death,  be  equally  divided  betwewi 
the  childroD  of  my  two  friends**  &c.  The  legacy  of  the  testator  A.  R.  Tsyior 
is  to  the  eflfect  that,  an  investment  of  $5000  be  made  in  some  safe  stock,  ibe 
interest  of  which  was  to  be  paid  to  Miss  £(ni7ry  daring  her  life  time;  and  after 
her  death,  the  snm  to  revert  to  the  testator's  estate,  of  which  Phillip  Tayhr 
was  the  residuary  legatee. 

The  investment  was  not  made  by  the  executors  of  A.  R.  Taylor,  but  the 
amount  of  $5000  was  retained  by  them ;  and  subsequently  one  of  the  execu- 
tors, Lamhetht  who  is  also  the  dfitive  executor  of  Phillip  Taylor,  gave  a  bond, 
with  surety  to  the  administrators  of  his  succession  in  Missouri,  to  pay  the 
amount  according  to  the  provisions  of  the  will  of  Phillip  Taylor,  in  the  event 
of  the  death  of  Miss  Lowry,  Miss  Lowry  having  died,  and  the  amount  never 
having  gone  into  the  estate  of  Phillip  Taylor,  it  is  obvious  that  the  jodgmeat 
against  the  succession  cannot  be  sustained.  The  legacy  ofPhillip  Taylor  was 
of  the  legacy  of  his  brother.  That  legacy  is  in  the  hands  of  Lambeth ;  and  the 
remedy  of  the  parties  must  be  sought  against  him,  and  not  against  the  succes- 
sion of  Phillip  Taylor, 

This  being  our  view  of  the  case,  it  is  not  material  to  examine  the  objections 
to  the  validity  of  the  legacy  of  A<  R.  Taylor  in  favor  oi  Miss  Lowry,  as  iovolv- 
ing  a  substitution. 

The  judgment  appealed  from  is,  therefore,  reversed ;  and  the  suit  of  the 
plaintiffs*  dismissed,  with  costs  in  both  courts. 


Davis  v,  Janin  et  aL 

Wborc  in  an  action  on  a  note  for  the  price  of  a  slave,  defendant  alleges  that  the  alave  was  nn^^ 
sound  at  the  time  of  the  sale,  and  has  since  died  of  the  disease  with  which  he  was  then  af- 
fected, the  barthen  is  on  defendant  to  show  that  he  took  sach  care  of  the  slave  as  a  prudent 
father  of  a  family  woald  have  done,  and  that  a  physician  was  employed  by  him  to  aueud 
to  the  slave  daring  his  sickness. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J, 
Mnse  and  IV,  M,  Randolph,  for  the  appellant.  M.  Taylor,  for  the  de- 
fendants.    The  judgment  of  the  coutt  was  pronounced  by 

KosT,  J.  This  is  an  action  instituted  to  recover  the  amount  of  a  note  given 
for  the  price  of  a  slave  sold  to  the  defendants.  They  resist  the  claim  on  the 
grounds  that,  at  the  time  of  and  before  the  date  of  the  sale,  the  slave  was  ad- 
dicted to  running  away — that  he  was  unsound,  and  has  died  of  the  diseases 
with  which  he  was  then  afflicted.  This  defence  prevailed  in  the  court  below* 
and  the  plaintiff  has  appealed. 

The  plaintif)^  denies  the  redhibitory  vices  and  maladies  alleged ;  but  avers  that 
if  they  had  existed,  they  could  not,  under  the  facts  of  the  case,  avail  the  de- 
fendants :  that  the  said  defendants  were  bound  to  take  such  care  of  the  slave, 
which  they  intended  to  return,  as  a  prudent  father  of  a  family  would  have  taken 
of  him ;  and  that  they  have  failed  to  show  that  a  physician  had  been  called  du- 
ring his  last  illness,  which  endured  six  weeks.  The  plaintiff's  counsel  has  re- 
ferred us  to  the  case  of  Kij)cr  v.  Nuttall,  1  Rob.  46,  in  wliich  a  simitar  omis- 
siion,  on  the  part  of  the  dctendantt  was  held  to  be  fatal.     The  defendant's  ar- 
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goment  on  this  branch  of  the  case  is  that,  the  allegation  that  they  did  not  em* 
ploy  a  physician  goes  to  charge  them  with  a  culpable  omission  or  breach  of 
duty,  and  that  the  piaiotiff  was  bound  to  prove  it,  even  if  the  proof  had  involv- 
ed a  negative.  They  rely,  in  support  of  their  position,  on  the  case  of  Hicks  v. 
Martin,  9  Martin,  47,  and  the  authorities  there  cited. 

In  the  case  of  Bach  v.  Barrett,  2  An.  p.  935,  we  thought  the  burthen  of 
proof,  in  such  cases,  on  the  defendant;  and  nothing  has  been  ahown  to  in- 
duce us  to  change  our  opinion.  The  rule  on  which  Hicks'  case  was  decided 
has  reference  to  duties  of  a  different  cla&s  from  those  imposed  by  charity  or 
humanity. 

It  is  ordered  that  the  judgment  in  this  case  be  reversed  ;  and  that  there  be 
judgment  in  favor  of  the  plaintiif  for  the  sum  of  iSo25,  with  legal  interest  from 
the  4th  day  of  Februrary,  1848,  till  paid,  and  costs  in  both  courts,  including  $3 
fur  costa  of  protest. 
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Armstuong  r.  Steeber,  Curator,  et  al. 

To  entitle  a  surviving  wife  to  claim  from  tlie  saccession  of  her  hnieband  the  marital  fnurth  nn- 
der  art.  2359  of  the  Civil  Code,  she  must  prove  that  her  husbaud  died  rich,  and  that  she  wa« 
loft  by  his  death  in  necessitous  circumstances.  A  wife  who  had  abandoned  her  husband  for 
several  years  before  his  death  to  live  in  concubinacrc  with  another,  cannot  be  said  to  have 
been  leflby  him  in  Dccessitous  circumstaDCCs  within  the  meaning  of  that  article. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Canon,  J.     CoU 
tins  and  Sever,  for  the  appellant.     Molloy,'  Watts  and  Spring,  for  the  de- 
fendants.    The  judgm»)nt  of  the  court  was  pronounced  by 

RosT,  J.  The  plaintiff  claims  the  marital  portion  from  her  husband's  sac- 
cession,  under  art.  2359  of  the  Civil  Code.  Her  claim  is  resisted  on  the  follow- 
ing grounds :  1st.  That  she  is  not  in  necessitous  circumstances,  but  has  ample 
means  of  living. 

2d.  That  she  abandoned  her  husband  several  years  before  his  death,  and  has 
been  living  ever  since  in  open  concubinage  with  other  persons.  There  was 
judgment  against  her  and  she  has  appealed. 

The  marital  portion  was  first  allowed  by  the  53d  and  ll7th  Novels  of  Jus- 
tinian, and  forms  the  subject  of  law  7th,  title  13th,  of  the  6th  Partida:  "  Ic 
was  established,  says  Gregorio  Lopez,  in  honor  em  praterili  matrimonii,  and  in 
order  that  the  widow  might  bene  et  honeste  vivere,^' 

Under  the  facts  disclosed  by  the  record,  the  present  case  surely  does  not 
come  within  the  reason  and  spirit  of  the  law,  nor  do  we  think  the  letter  of  it 
more  favorable  to  the  plaintiff's  pretensions.  Before  she  can  recover,  she  must 
show  affirmatively  that  her  husband  died  rich,  and  that  she  was  left,  hy  his  de- 
mise, in  necessitous  circumstances.  The  evidence  of  the  first  of  these  facts  is 
not  satisfactory,  and  the  second  is  disproved.  She  had  lefl  her  husband  several 
years  before  his  death,  to  abandon  herself  to  the  life  of  profligacy  congenial  to 
her.  She  did  not  go  near  him  in  his  last  illness,  and  suffered  him  to  die,  un- 
cared  for  and  alone.  Her  situation  was  no  more  affected  by  his  death  than  that 
of  other  abandoned  women  in  this  city.     He  did  not,  therefore,  leave  her  i» 
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AmMiTBoaa    necessitous  circumstaoces  within  the  meaning  of  the  article  of  the  Code  on 

Vm 

Stekbbr.      which  she  relies,  and  she  has  no  elainoagainst  his  snecessiou. 

Judgment  affirmed. 


Succession  of  Linderman. 

Tho  pretcription  of  debCi  is  neither  internipted,  nor  saspended  by  the  death  of  the  debtor. 
C.  C.  3487,  3492.  To  preserve  bis  rights,  the  creditor  mnst  cause  the  succession  to  be  rep- 
resented in  time  to  present  his  claim. 

Where  a  debt  is  eztingoished  by  prescription,  a  mortgage  given  to  secore  its  payment,  be- 
ing a  mere  accessory,  is  extinguished  with  it. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.    Se- 
ver, for  the  appelkiDt.    Hiestand,  contrft.    The  judgment  of  the  court 
was  pronounced  by 

RosT,  J.  This  is  an  opposition  to  a  tableau  of  distribution  filed  by  the  ex- 
ecutrix of  Linderman,  who  died  iosolventi  on  the  20th  December,  1844.  The 
opposition  was  filed  on  the  24th  January,  1848^  and  is  based  upon  a  promissory 
note  of  the  deceased,  secured  by  mortgage,  bearing  date  the  26th  June,  1841, 
and  held  by  the  opponent  The  plea  of  prescription  filed  by  the  executrix, 
under  art*  3505  of  the  Civil  Code,  was  sustained  in  the  court  below,  aod  the 
opponent  appealed. 

There  is  no  error  in  the  judgment.  The  prescription  of  debts  is  neither  in- 
terrupted nor  suspended  by  the  death  of  the  debtor.  C.  C.  arts.  3487,  349*2. 
Succession  of  Dubreuil,  12  Rob.  507.  The  mortgage  is  a  mere  accessory  to 
the  debt,  and  is  extinguished  with  it.  The  opponent  should  have  caused  the 
succession  to  be  represented  in  time  to  file  his  claim. 

Judgment  affirmed. 


The  State  v.  Hogaw  et  al- 

Where  several'personshave  entered  into  the  same  criminal  design, the  acta  or  dedarations of 
one  of  them,  in  fartherance  of  the  general  object,  are  admissible  in  evidence  against  all  the 
confederates  ;  bat  where  an  information  is  filed  against  two  persons,  wbo  are  tried  together 
for  the  same  oflPence,  without  any  evidence  to  establish  a  previons  combination,  the  coafes- 
sions  of  one  prisoner  are  inadmissible  in  evidence  against  the  other ;  they  will  not  be 
allowed  to  affect  any  one  bat  the  person  who  made  them. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,   McHenry,  J. 
Elmore,  Attorney  General,  tor  the  State.    J.  M.  Wolfe,  for  the  appeilfwt. 
The  judgment  of  the  court  was  pronounced  by 

Kirf  a,  J.  The  defendants  were  tried  together  upon  a  charge  of  larceoy. 
alleged  to  have  been  committed  by  stealing  several  bank  notes.  They  were  both 
convicted,  and  have  appealed. 

Upon  the  trial  a  witness  on  behalf  of  the  State  deposed,  that  he  was  tho 
officer  who  arrested  Chapman  :  that  Chapman  inquired  Vhat  he  was  arrested 
for,  and  the  witness  answered  that  he  was  arrested  for  stealing  the  hoo*ier'» 
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money ;  and  that  Chapman  repKed  that,  **  Hogan^  the  other  party  accused,  had        Stati 
the  money,  and  gave  4iim  $2  out  of  it.**     To  this  testimony  the  counsel  for  the       Hooih. 
accused  objected,  on  the  ground  that  the  confessions  of  an  accomplice  could  not 
be  given  in  evidence  against  his  co-defendant.     The  objection  was  overruled, 
and  a  bill  of  exceptians  taken  to  the  opinion  of  the  judge. 

Where  several  persons  have  entered  into  the  samecriminal  design,  the  acts  or 
declarations  of  one  of  them,  in  furthersnce  of  the  general  object,  are  admissible 
in  evidence  against  all  of  the  confederates.  Starkie  on  £v,  toI.  2,  part  4,  p  47. 
1  Greenleaf  on  £v.  §  233.  But  neither  the  bill  of  exceptions,  nor  any  other 
part  of  the  record,  informs  us  whether  such  a  combination  had  been  previously 
established  by  the  evidence,  and  we  are  not  to  presume  that  it  was.  The  ques- 
tion is,  therefore,  nakedly  presented,  whether  the  admissions  of  one  prisoner 
are  to  be  received  in  evidence  to  affect  another,  on  his  trial  for  the  same  offence. 
The  rule  on  this  subject  is  clearly  and  concisely  stated  in  Phillips  and  Amos  on 
Evidence,  p.  435.  Those  authors  say :  **  Where  a  confession  by  one  prisoner 
implicates  other  prisoners  by  name,  the  confession  must  be  proved  according  to 
the  manner  in  which  it  was  made,  and  the  names  of  the  prisoners  implicated 
must  be  mentioned.  On  such  occasions  it  is  the  duty  of  the  judge  to  inform  the 
jury  that,  the  confession  ought  not  to  affect  any  one  but  the  person  who  made 
it.**  The  confession  of  Chapmnn  went  to  the  jury  without  this  caution,  which 
Hogan  had  the  right  to  claim ;  and  without  the  qualification,  it  was  well  calcu< 
lated  to  produce  an  impression  on  the  minds  of  the  jury  unfavorable  to  that 
prisoner.  It  is  not  perceived,  however,  with  what  reason  Chapman  can  com- 
plain of  the  ruling  of  the  district  judge.  As  against  himself  his  confessions 
were  clearly  admissible  in  evidence. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  so  far  as  relates 
to  George  Hogan,  and  the  cause  remanded  for  a  new  trial  according  to  law.  As 
regards  Jamf  J  Chapman^  the  judgment  is  affirmed,  with  costs. 
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The  State  v.  Ritchie. 

One  accused  of  crime  can  plead  a  former  trial  in  bar  of  a  prosecation  for  tbe  same  offence,  only 

when  it  resulted  in  a  verdict  either  of  acqaittal  or  conviction,  nnder  such  circamstances 

as  woald  enable  him  to  sustain  tbe  plea  of  auterfoitt  acquit  or  auierfoUt  convict.    Where 

n  verdict  is  so  imperfect  and  ancertann  that  no  judgment  can  be  rendered  on  it,  tbe  accused 

mast  be  faried  again,  either  upon  the  same  indictment  or  on  a  new  bill. 

APPEAL  from  the  First  Distrit  Court  of  New  Orleans,  Wolfe,' J »     Elmore, 
Attorney  General,  for  the  State.     /.  M.  Wolfe  and  R»  M,  Carter,  for  the 
appellant.     The  judgment  of  the  court  was  pronounced  by 

Kino,  J.  This  is  the  second  appeal  brought  before  us  by  the  accused  from 
judgments  against  him  after  convictions  upon  the  same  indictment.  Upon  the 
^rst  we  considered  the  special  verdict  of  the  jury  insufficient  to  sustain  a  sen. 
tence,  and  reversed  the  judgment  of  the  inferior  court,  and  remanded  the  cause 
for  a  new  trial.  Ante  p.  511.  On  the  second  trial  the  accused  objected  to  the  in- 
troduction of  any  evidence  whatever  on  the  part  of  the  State,  on  the  ground 
that  he  conld  not  be  twice  tried  for  the  same  offence  upon  the  same  indictment. 
The  objection  was  overruled,  and  a  bill  of  exceptions  taken  to  the  opinion  of 
the  judge. 
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Several  errors  have  been  assigned  ;  bat  the  only  ground  seriously  urged  in 
argument  is,  that  presented  by  the  bill  of  exceptions.  We  do  not  consider  the 
question  an  open  one.  I'he  accused  can  only  oppose  a  former  trial  in  bar  of  i 
prusecution  for  the  »aine  otfence,  when  it  has  resulted  in  a  verdict  either  of  ac- 
qnitat  or  cunviction,  under  such  circumstances  as  would  enable  him  to  saatain 
the  plea  of  aulerfuiis  acquit  or  auterfoits  convict.  The  first  verdict  was  neither 
one  of  ncquital,  nor  of  conviction.  We  held  it  to  be  insufficient  to  sustain  a 
sentence,  and  when  this  occurs  the  accused  must  again  be  put  on  his  trial,  as 
though  no  previous  trial  had  taken  place.  The  effect  of  the  new  trial  is  merely 
to  grant  a  reexamination  before  another  jury.  The  authority  of  courts  of  the 
first  instance  to  grant  new  trials  in  criminal  cases,  and  of  the  appellate  court  to 
order  them,  is  beyond  question,  Wiien  ordered,  the  law  officer  of  the  State 
may  proceed  either  upon  the  same  indictment,  or  he  may  prefer  a  new  bill 
Stale.  V.  Brown^  8  Rob.  5G6,  and  the  authorities  there  cited.  State  v.  Hornsbif, 
Ibid  584.     Wharton's  Crini.  Law,  pp.  618,  and  625  to  635. 

We  hnve  examined  the  remaining  grounds  stated  in  the  assignment  of  er- 
rors, as  far  as  the  imperfect  record  brought  up  by  tlio  appellant  has  enabled  us 
to  do  so,  and  consider  none  of  them  tenable.  As  they  have  not  been  insisted 
upon  in  argument,  we  do  not  consider  ourselves  called  upon  to  assign  our 
reasons  at  length  for  overruhng  them. 

Judgment  affirmed- 


Ex     PARTE    BUJOL. 
Beciaion  in  Svecession  rf  Mccarty,  2  An.  979,  affirmed. 

APPLICATION  for  a  mnndamus  to  the  judge  of  the  District  Court  of  Ib- 
erville, Buric,  J.     Dujfel,  for  the  applicant.     The  judgment  of  the  court 
was  pronounced  by 

Slid  ELL,  J.  It  is  ordered  that  the  application  for  a  mandamus  be  dismiss- 
ed, at  the  costs  of  the  applicant.  See  the  case  of  the  Succession  of  AfaeartSt 
2  An.  979. 


Hewitt  et  al.  v.  Waterman   et  al. 


Ooe  who  transfarA  by  delivery,  without  endorsemeot,  a  bill,  for  a  Bafficient  oonsideratioB, 
knowing  it  to  be  of  no  value,  where  the  assignee  is  nut  aware  of  its  want  of  valae,  will 
be  boaad  to  repay  the  money  received,  though  there  was  do  repreientation  of  thescdveocy 

of  the  parties.     C  C.  261^. 

APPEAL  from  the  Fourth  District  Court- of  New  Orleans,  Strawbrid-gc^  J, 
Molt,  for  the  pliiiutifl's. 

Rawle,  for  the  appellants.  In  this  case,  the  contract  is  an  exchange.  C.  C. 
2630.  Merchandize  and  a  snmil  sum  of  money  were  exchanged  fur  a  bill  of 
exchange.  In  the  case  of  Shuff  v.  Cross^  merchandize  and  a  small  sum  of 
money  were  exchanged  for  a  note.  The  obligation  proved  to  be  of  no  value, 
and  the  defendant  was  sued  for  the  price  of  the  goods  sold.  The  court  said 
that  it  was  an  exchange,  and  that  each  party  is  considered  as  vendor  and  ven- 
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dee.     See  also  C,  C.  2637.     **  What  theo  are  the  obligationa  of  him,''  says  the       Hewitt 
court,  *'  who  disposes  of  an  incorporeal  right  ?     Positive  luw  ha?  defined  theai.  v* 

He  who  sells  a  debt  or  an  incorporeal  right,  warrants  its  existence  at  the  time  Watieman. 
of  the  transfer.  But  he  does  not  warrant  the  solvency  of  the  debtor,  unless  he 
has  agreed  to  do  BO.'*  Code.  Pothter,  Vente,  560.  Dig.  21,  2,74.  No  such 
agreement  is  proved  here,  and  the  evidence  has  failed  to  establish  fraud.''  12 
>Inrt.  89.  The  contrnct  extends  no  furllier  than  ihe  existence  of  the  debt  or 
obligation:  **parceque  le  venileur  cSde  la  creance,  telle  qu'elle  est,  bonne  ou 
mauvaise."  Kogron.  "  L'acheteur  nc  sauraitse  plaindre  de  ce  que  le  debitenr 
n*est  pas  solvable,  &c.,  de  ce  que  les  cautions  sent  en  deconfiture.  Le  c6daQt 
a  transfere  la  creance  duns  I'etat  oi^  eile  etait;  it  ne  s'est  engage  ^  ridn  de 
plus."  Troplong,  Vente,  no.  934.  The  law  is,  that  he  who  transfers  an  obliga- 
tion or  a  debt,  warrants  its  existence  only.  This  is  settled  in  every  country  in 
which  either  roman  or  english  law  is  in  force,  and  in  Louisiana  it  is  established 
by  legislative  enactment  and  judicial  construction. 

**  In  regard  to  extrinsic  circumstances,  forming  no  part  of  the  sale,  but  con- 
nected therewith  and  forming  an  inducement  thereto,  or  enhancing  \he  value  of 
the  thing  sold,  there  is  no  obligation,  on  the  part  of  the  seller  or  buyer,  to  dis- 
close his  knowledge  of  them.  Thus,  a  vendee  is  not  bound  to  disclose  the  fact 
that  the  land,  which  he  contracts  to  buy,  conttiins  a  mine,  although  the  vendor 
be  ignorant  of  the  fact,  and  although  it  would  greatly  enhance  the  value  of  tho 
land.  So,  also,  he  is  not  bound  to  disclose  the  rise  of  the  market,  or  any  other 
knowledge  which  he  may  have  from  private  sources,  and  unknown  to  the  sel- 
ler." btory  on  Contracts,  no.  843.  »•  But,  at  the  same  time,  each  party  must 
take  care  not  to  say  or  do  any  thing  tending  to  impose  on  each  other."  Laidlaw  v. 
Organ.,  2  Wheaton,  178.  Misrepresentation  or  artifice  will  invalidate  a  contract, 
but»where  botii  parties  are  in  the  same  relative  position,  the  contract  is  not 
destroyed  by  one  failing  to  disclose  the  knowledge  of  extrinsic  circumstances. 
Pothier,  Vente,  no.  298.     2  Kent,  491.  * 

The  judgment  of  the  court  was  pronounced  by 

Slidell,  J.  14ie  object  of  this  action  is  to  recover  from  the  defendants  the 
value  of  a  quantity  of  bagging,  which  the  plaintiffs  sold  to  the  defendants  for  a 
draft  of  Rayburn,  accepted  by  Bayburn,  tScotl  Sf  Co,  for  ^1,250,  at  ninety  days, 
and  a  small  sum  in  cash.  The  defendants'  counsel  treats  the  contract  as  one  of 
exchange ;  and  it  may  be  conceded,  for  the  purpose  of  the  present  enquiry, 
that  it  does  fall  under  that, class  of  contracts.  With  certain  exceptions,  not 
relevant  to  the  present  controversy,  an  exchange  is  subject  to  tho  principles 
which  control  the  contract  of  sale ;  and  each  party  is  considered  **  in  the  double 
light  of  vendor  and  vendee."     Civil  Code,  2637. 

It  appears  that  Kayburn  had  bought,  in  June,  1846,  some  hardware  from  tho 
defendants,  who  are  hardware  dealers,  for  which  he  gave  his  note  for  $3,050 
52,  at  four  months.  He  also  owed  them  upon  an  open  account.  In  October, 
1846,  being  unable  to  pay  the  plaintiffs,  Kayburn  gave  them  his  note  for  the 
entire  indebtedness,  $4,182  41.  payable  one  day  after  dale.  On  the  24th 
October,  1846,  Raybutn^  at  the  request  of  the  plaintiffs,  and  after  a  conversa- 
tion about  bis  affairs, gave  them  acceptances  of  his  own  drafts  by  Ray  burn,  Scott 
4*  Co.,  of  which  firm  he  was  a  member.  One  of  them  was  the  draft  for  $1,250 
above  mentioned.  Raybum,  Scott  Sf  Co,  suspended  payment  on  the  26th  Oc- 
tober, and  subsequently  proved  to  be  largely  insolvent.  On  the  same  day  ou 
which  the  draft  was  drawn,  the  defendants  employed  a  broker  to  trade  it  off  for 
merchandize.  Thn  same  broker  had  been  employed  by  other  parties  to  trade 
off  acceptances  of  the  same  house.  The  broker  applied  to  the  plaintifls'  clerk 
to  buy  bagging  for  the  paper;  but  Hewitt  not  being  present  at  the  time,  be  was 
requested  to  call  again.  Hewitt  appears  to  have  made  some  enquiries  about 
the  character  of  the  paper  ;  and,  not  learning  any  thing  to  the  disadvantage  of 
the  acceptors,  made  the  sale  of  bagging  the  next  day.  it  is  conceded  that  the 
bagging  was  sold  at  its  fair  market  value,  and  that  the  acceptance  was  taken  at 
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HiwiTT  the  usual  rate  of  good  unmatured  acceptancefl.  AU  the  cireurastaDceB  of  the 
Wa  brmah  case,  which  it  is  not  necessary  to  detail  at  length,  justify  the  conclusion,  which 
must  have  been  adopted  by  the  district  judge,  that  the  defeodants  knew  at  the 
time  that  Rayhum^  Scott  8f  Co.  were  insolvent.  No  representatiou  of  their 
solvency  appears  to  have  been  made  at  the  time  to  the  plaintiflTs  by  the  broker. 
There  is  no  reason  to  believe  that  the  plaiotifls  had  any  ground  for  sospicioDs. 
The  embarrassment  of  Raybum^  Scott  Sf  Co.  does  not  appear  to  have  been 
publicly  known.  The  district  judge  gave  judgment  for  the  plaintiffs  ;  and  the 
defendants  have  appealed. 

The  legal  conclusion  resulting  from  die  case  stated  is  free  from  difficulty.  Id 
the  earliest  edition  we  have  found  of  Mr.  Chitty*8  work  on  Bills  of  Exchange,  bs 
lays  down  the  law  as  follows :  **  When  a  transfer  by  delivery,  without  endorse- 
meot,  is  made  merely  by  way  of  sale  of  the  bin,  as  in  the  case  of  a  discount, 
or  where  ti^e  assignee  expressly  agrees  to  take  it  in  payment,  and  to  run  all 
risks,  he  has  ia  general  no  right  of  action  whatever  against  the  assignor,  in  case 
the  bill  turns  out  to  be  of  no  value."  **  But,*'  adds  that  author,  **  there  can  be 
no  doubt  that,  if  a  man  were  to  assign  a  bill  for  a  good  consideration,  knowing 
it  to  be  of  no  value,  he  would,  in  all  cases,  be  compellable  to  repay  the  money 
he  had  received."  More  than  thirty  years  afterwards,  he  reiterates  (with  a 
qualification,)  the  same  doctrine  :  *^  There  can  be  no  doubt  that  if  a  man  assign 
a  bill  for  any  sufficient  consideration,  knowing  it  to  be  of  no  value,  and  the  a*, 
signet  he  not  aware  of  the  faett  the  former  would  in  all  cases  be  compellable  to 
repay  the  money  he  had  received.*' 

Mr.  Story  recognizes  the  same  doctrine  as  the  commercial  law  of  our  own 
country.  He  who  transfers  a  note  by  delivery,  "  warrants  that  he  has  no 
knowledge  of  any  facts  which  prove  the  instrument,  if  originally  valid,  to  be 
worthless,  either  by  the  failure  of  the  maker,  or  by  its  being  already  paid,  or 
otherwise  to  have  become  void  or  defunct ;  for  any  concealment  ot  this  natare 
would  be  a  manifest  fraud.  Thus,  for  example,  if  the  instniment  be  a  bank 
note,  and,  at  the  time  of  the  transfer  by  delivery,  the  party  knows  the  bank  to 
have  become  insolvent,  and  conceals  it  from  the  other  party,  it  will  be  deemed 
a  fraud,  and  the  consideration  for  the  transfer  may  be  recovered  back."  Story 
on  Notes,  §  118.     See  also  CamedyeY,  Ailenhy^  6  B.  &  C.  373. 

This  doctrine,  which  rests  upon  the  firm  basis  of  good  faith  and  mercantile 
honor,  must  be  taken  as  the  settled  rule  of  the  commercial  law.  We  are  not 
aware  that  it  has  been  disputed  since  the  time  of  Lord  Kenyon,  who  obser?ed 
in  very  strong  language,  in  Fenn  v.  Harrison  (3  Term  Rep.  757) :  "  If  the 
holder  of  a  bill  of  exchange  sent  it  into  market  without  endorsing  his  name  up- 
on it,  neither  moi-ality,  nor  the  laws  of  this  country,  would  compel  him  to  re- 
fund the  money  for  which  he  had  sold  it,  if  he  did  not  know  at  the  time  that  it 
was  not  a  good  bill;  if  he  knew  the  bill  to  be  bad,  it  would  be  like  sending 
out  a  counter  into  circulation  to  impose  upon  the  world,  instead  of  the  current 
coin." 

It  is  not  improper  to  observe  that  this  principle  of  the  commercial  law  as  to 
bills  and  notes,  accords  with  the  doctrine  of  the  civil  law,  as  we  find  it  expound- 
ed by  Pothier.  In  speaking  of  the  obligations  which  spring  from  the  good  faith 
required  in  the  contract  of  sale  of  a  debt,  he  observes :  *^  La  bonne  foi  oblige 
le  vendeur,  dans  ce  contrat,  de  m^me  que  dans  le  contrat  de  vente  des  cboses 
corporelles,  ^  ne  rien  dissimuler  de  tout  ce  qu*il  sait,  et  de  ce  que  Tachetear 
^  interet  de  savoir,  concernant  la  cr6ance  quUl  vend.     Cost  pourquoi,  s*il  ^tait 
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justifie  que  le  vendeur  d'une  cr^ance,  lon»  du  coDtrat,  avait  coanaiasance  que  la  Hewitt 
debiteur  6tait  eutierement  iusolvable ;  putd,  ai  ce  debiteur  avait  ki^  discutd  y^^^^^g^^^jf^ 
daoB  toua  sea  biens  meubles  et  immeubiea,  et  que  le  creaucier  eOt  fait  op- 
position et  n*eut  rien  touche ;  ce  creancier,  qui,  depuis,  veodrait  aa  creauce,  ea 
diasimuknt  cette  iusolvabilit^,  qu'il  ne  pou?ait  igoorer,  ^  Tacbeteur  qui  n'en 
aurait  pas  eu  connaissaDce,  pecherait  centre  la  bonne  foi  qui  doit  regner  dans  le 
contrat  de  vente,  et  aerait  obHg6,  envers  Tachetenr,  i  reprendre  la  cr6ance,  et  i 
lui  restituer  le  prix,  quoiqu'il  n'y  eut  pas  de  clause  dans  le  contrat,  par  laquelle 
il  se  fut  oblig6  ^  la  garantie  de  fait/' 

To  the  like  effect  is  our  own  Code.  The  seller  does  not  warrant  the  sol- 
vency of  the  debtor,  unless  he  has  agreed  to  do  so.  Ark.  2617.  But  if  it  be 
proved  that  the  assignor,  who  haa  not  warranted  the  solvency  of  the  debtor, 
knew,  or  had  strong  reasons  to  suspect,  that  the  debtor  was  insolvent  at  the 
time  of  the  assignment,  the  contract  may  be  rescinded,  and  the  assignor  com- 
pelled to  restore  the  price.     Art.  2619.  Judgment  affirmed. 


Note. — The  following  coses,  decided  during  the  period  embraced  in  this 
volume,  presenting  only  questions  of  fact,  have  not  been  reported. 

At  New  Orleans  :  Moreno  v.  Welman ;  Cole  v,  Poole;  Shaffer  v.  Green ; 
Levy  V.  Forrest ;  Martin  et  al.  v*  Selleck  et  al ;  Brown  v.  Featherstonh'  et  al ; 
Jordy  et  al.  v.  War  field ;  Curry  et  al.  v.  Freligh ;  Merle  v^  Bowman ;  Montfort 
V,  Gontier ;  Meyer i?.  Speyer;  McLorinan  «.  WiUiams ;  Yale  v.  Nolan ;  Chanslor 
V.  Stetson  ;  Talley  v,  Blanchard ;  Rich  v.  Valentine ;  Julien  v.  Chevet ;  Phillips 
v.|Rous8eau  et  al.;  Woodruff  o.  Bailey ;  Drummond  v»  Akin ;  Guesnard  v.  Her 
Husband ;  Oxley  et  al.  v.  Waters  et  al. ;  Oakey  et  al.  v.  Lewis  et  al ;  Castro  v. 
Claiborne  et  al;  Gorman  v.  Imboden;  Taylor  v.  Fitzpatrick;  Davis  v.  Bondurant; 
Andersons.  Peirce;  Owen  r.  Barker ;  Sterry  v. Bailey;  Branderetal.  v. Smith ; 
Perkins  o.  Coons  et  al ;  Larche  r.  Hood ;  Martin  v.  Amis  et  al. ;  Copley  et  al.  v. 
Miller ;  Watt  v.  Dunlap ;  McCallister  v.  Gant  et  al. ;  Avart  v.  Newcomb  et  al ; 
Davidson  v.  Kinchen ;  Stephens  v.  Hackett ;  Same  v.  Same ;  Wilkins  e.  Parish 
of  East  Baton  Rouge;  Union  Bank  v.  Hardesty ;  Harrell  v.  Kneely  et  al.;  Hyland 
V.  Lambeth  et  al. ;  Riley  v,  Wilcox ;  Gresham  v*  Fonben6 ;  Conrey  et  al.  tr. 
McKee  et  al ;  Hebrard  v,  Curtius  et  al.;  Chiapella  v.   Lefebvre ;  Freeport  v. 
Lacroix  et  al ;  Borgstede  et  al.  v.  Mooney ;  Ganucheau  v.  Bach ;  Pennock  v. 
Sparrow,  Curator ;  McKinney  v.  Steamer  Yalla  Busha ;  Commercial  Bank  of 
New  Orleans  v.  Sexe ;  Kirwan  v.  Heath ;  Tucker  v.  Agricultural  Bank  of  Mia- 
sissippi ;  Commissioners  of  Merchants'  Bank  v.  Yorke;  Succession  of  Church; 
Hardy  v.  Zacharie  et  al ;  State  v.  Atchafalaya  Railroad  and  Banking  Company; 
Duconge  v.  Harker ;  Beguet  v.  Videan ;  Lee  v.  Hodge ;  Le  Blanc  v»  Lallande ; 
Bullard  etal.  v.  Lewis  et  al;  Same  v.  Same;  Powell  v.   Kellar;  Sutton  v. 
Hines  ;  Davezac  tr.  Paulding ;  Mitchell  et  al.  v.  Mills ;  Byrne  v,  Fonben6  et 
al .;  Forman  v.  St.  John ;  Frazier  et  al.  v»  Denton ;  Freeman  v.  His  Creditors; 
Burbank  et  al.  V.  Lane,  Tutor ;  Hays  et  al.  v»  Noonen;  Randolph  et  al.  v. 
Tonrn6 ;  Vitta  v.  Brehier ;  Succession  of  Wurzschmitt ;  Davis  v.  McCargo ; 
Succession  of  Argote  y  Villalobos ;  Gridley  et  al.  v.  Conner ;  Pargoud  v.  Wea- 
ver et  al;  Robertson  et  al.  v.  Thompson;   Peterson  et  al.  v.  Hagan  et  al.; 
Hiestand  v.  Forsyth. 
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At  Opklousas:    FnnniQg  v,  McCaskell;  Todd  v.  Sannders  ,  D^rtest  v. 

Dungnn  ;  Walker  v.  Walker ;  Kemper  v.  Merrimao;  Fngot  «.  Briant ;  Broas* 

sard  V.  Duhon ;  Segura  v.  Segura ;  Deas  et  al.  v.   Pritchard  et  al ;  Moore  v. 

Bowles. 

At  Alexandria  :  Est6,  Executor  v.  Bojce  ;  Lynch  v.  Cony  et  al. ;  Same 
r.  Same. 

At  Monroe:  Copleys.  Moore;  Copley  v.  Dosson ;  Jones  t;.  Holmes; 
Taylor  t;.  Collins;  Tutorship  of  Bonaventure;  Copley  v.  Mullios  etal;  Atkin- 
son r.  Johnson ;  Floyd  v.  Gaster ;  Thompson  et  al.  v.  Martin :  Gilmer  r. 
Craig;  Haileyr.  Pitts  etal.;  EmsweJler  t?.  Holland;  Jenkins  i?.  Do  Graffen- 
reid,  Tutrix;  Little  v.  Copley;  Dosson  u.  Ward;  Slater  etal.  v.  Ward: 
Hill  V.  Head  ;  Thompson  v.  McFarland ;  Cruger,  Syndic  v,  Persons  ;  Caofield 
r.  Brice. 


The  Cases  of  Hartson  v.  Coleman:  Murphy  r.  Wright;  Rooasel  r. 
Wright;  Welsh  r.  Barrow ;  New  Orleans  and  Cnrrollton  Railroad  Company 
1'.  Hood  et  al.;  Riddell  v.  Howard;  and  Donnell  v.  McMaster,  decided  at 
New  Orleans,  during  the  period  embraced  by  this  volume,  are  not  reporteil, 
damages  having  been  allowed  in  each  for  a  frivolous  appeal. 
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ABSJENTEK. 

1.  No  jadgmentcan  be  rendered  agaiDSt 
en  abfieoteot  where  no  property  of  his  has 
been  attached,  and  he  has  not  personally 
appeared.  The  appointment  of  a  carator 
ad  hoc  cannot  give  jurisdiction.  Augusta 
Insurance  Company  v.  Morton,  417. 

2.  A  minor,  whose  father  is  dead  and 
who  resides  with  his  mother  in  another 
State,  is  properly  represented  by  a  curator 
ad  hoc^  in  an  action  in  which  it  is  prayed 
that  he  may  be  joined  as  one  of  the  plain- 
tins,  when  his  mother  has  never  been  con- 
firmed or  sworn  as  his  tutrix,  and  he  is  un- 
represented here  or  elsewhere  by  any  tutor 
or  guardian.  C.  C.  116.  Until  her  confir- 
ination  and  oath  as  tutrix,  the  mother  was 
incapable  of  representing  him.  C.  C.  328. 
Fetriev,  l^ojffbrd,  562. 

See  Appeal,  17.    Attachment,  9. 


ABSENT  HEIRS. 
See  Successions,   9. 

ACTION. 

Actions  do  not  abate  by  the  death  of  the 
parties.  C.  P.  21,  361.  Hawkins  \,  Dar- 
test,  547. 

See  Htpothecart  Action.  Judgment, 
III.  Petitory  Action.  Possessory 
Action.     Sale,  17,  25. 

ADMINISTRATOR. 
See  Successions.  V. 

AGENT. 
See  Mandate. 

AMENDMENT. 

See  Appeal,  31.     Plead i.nu. 
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AMICABLE  DEMAND. 

The  failure  to  make  an  amicable  demand 
is  no  ground  for  dismissing  the  pix>ceedio^ 
and  nn  bar  to  a  recovery ;  and  unless  the 
want  of  such  demand  be  pleaded  in  limine 
litis^  proof  that  it  wns  not  made  is  not  re* 
quired.     Dubuck  v.  Wildermuth,  407. 

See  ExEctJTORY   Process,  5» 


ANSWER. 
See  Pleading,  IL 


APPEAL. 

See  Criminal  Law,  5^  6,  33,  34. 

torship,  3. 

I.    Wm  lie    When. 


Tu- 


1 .  An  appeal  must  be  dismissed  where 
the  record  does  not  show  that  the  amount 
in  dispute  exceeds  three  hundred  dollars. 
Spangdnberg  v.  Bigelow,  70. 

2.  Where  a  plaintifi  who  had  appealed 
from  a  judgment  rendered  in  his  favor  but 
for  a  less  amount  than  he  claimed,  execut- 
ing a  bond  with  surety  for  the  costs  only, 
subsequently  causes  a  fi.  fa.  to  be  issued 
against  the  defendant,  it  will  be  considered 
a  voluntary  execution  of  the  judgment  and 
an  abandonment  of  the  appeal.  C.  P.  567. 
Campbell  V.  Orillion,  115. 

3.  An  appeal  must  be  dismissed,  where 
the  judgment  from  which  it  was  taken  was 
not  final,  nor  such  a  one  as  could  cause  an 
irreparable  injury.     Bailey  v.  Sims,  217. 

4.  Where  after  obtaining  an  order  allow* 
ing  an  appeal,  the  appellant  fails  to  give 
bond  or  surety  and  abandons  his  appeal,  he 
cannot  afterwards  renew  it.  C.  P.  504. 
Jenkins  v.  Bonds,  339. 

5.  Where  a  creditor,  who  had  obtained 
judgment  against  his  debtor  in  an  action 
commenced  by  attachment  and  in  which  the 
property  was  bonded  by  the  latter,  after  a 
return  of  a  f.  fa,  unsatisfied,  tnkes  a  nile 
against  the  suroty  in  the  bond  tu  show  cause 
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why  be  should  not  be  condemned  to  pny 
the  debt,  and  appeals  from  a  judgment  dis- 
missing his  rule,  his  subdequetitiy  issuing 
aOr  alias  fi.  fa.  will  not  be  considered  a  vo- 
luntary  execution  of  the  judgment,  autho- 
riznng  the  dismissal  of  the  appeal.  The 
judgment  from  which  the  appeal  was  taken 
is  wholly  distinct  from  that  rendered  in  the 
principal  cause,  and  in  which  the  fi.  fa. 
was  issued.     Clements  v.  Cassily^  35d. 

6.  Where  a  judgment  has  been  render- 
ed without  citation,  the  party  agrieved  is 
cot  restricted  to  an  action  of  nullity,  but 
may  be  relieved  on  appeaU  C.  P.  608, 
609.  First  Municipality  v.  Christ  Church, 
453. 

7.  Where  an  injunction,  arresting  the 
sale  of  property  seized  under  a  fi.  fa.  is 
dissolved  on  motion  as  to  a  portion  of  the 
property,  but,  after  a  trial  on  the  merits 
subsequently  had,  is  maintained  as  to  the 
remainder,  the  creditor  will  not,  by  exe- 
cuting his  fi.  fa.  against  the  portion  as  to 
which  the  injunction  was  dissolved,  deprive 
himself  of  the  right  to  appeal  from  the  sub- 
sequent decree  perpetuating  the  injunction 
as  to  the  remaining  portion.  Mitchell  v. 
Lay,  593. 

8.  The  jurisdiction  of  the  Supreme 
Court  as  to  lines  under  1^300  in  amount, 
imposed  by  municipal  corporations,  is  limit- 
ed tu  cases  in  which  the  constitutionality  or 
legality  of  the  fine  is  contested.  Ex  parte 
Travers,  693. 

9.  Where  a  judgn^ent  rendered  in  favor 
ef  the  defendants,  in  an  action  to  set  aside 
an  adjudication  made  at  a  sheri(!''s  sale,  and 
dissolving  an  injunction  restraining  the  she- 
siff  from  putting  the  purchaser  in  posses- 
sion, ia affirmed  o& appeal;  and  the  purcha- 
ser afterwards,  before  taking  out  a  writ  of 
possession,  takes  a  rule  on  a  third  person, 
who  is  alleged  to  detain  the  property  un- 
lawfully, to  show  cause  why  a  writ  of  pos- 
session should  not  issue,  and  the  rule  is 
made  absolute  on  the  failure  to  answer,  the 
defendant  in  the  rule  cannot  be  relieved  by 
appealing  from  a  judgment  refusing  him  a 
ve-hearing  of  the  rule,  which  was  asked  for 
en  the  ground  of  the  pendency  of  an  action 
between  himself  and  the  purchaser  for  the 
property.  There  can  be  no  objection  to 
the  issuing  of  the  writ;  but  if  it  be  attempt- 
ed to  be  executed  adversely  to  the  right  of 
the  appellant,  he  must  resort  to  his  remedy 
aa  in  ordinary  cases.  Jacobs  v.  Augustin, 
703. 


deviated  from  in  the  case  of  merely  onininil 
parties,  who  are  without  interest.  Gibfon 
v.  Selhy,  317. 

}1.  Where,  on  dissolving  an  injuDction, 
judgment  was  rendered  against  the  plniotiff 
and  his  surety  in  solido  for  interest  and 
damages,  and  the  former  appeals,  the  latter 
must  be  cited  as  an  appellee,  or  the  appeal 
must  be  dismissed.  He  is  not  a  merely  do' 
minal  party,     lb. 

12.  The  judgment  of  a  court  of  the  first 
instance,  rendered  in  an  action  instiiutedby 
the  owner  of  a  building  praying  for  a  dis- 
tribution of  a  balance  due  by  him  to  the 
builder  among  the  laborers  and  furnishers  of 
materials  who  had  presented  him  with  their 
accounts  under  the  provision  of  the  stat.  of 
18  March,  1844,  admitting  any  clnimaotto 
a  participation  in  the  fond,  cannot  be  ex- 
amined on  appeal,  where  the  party  dissatis- 
fied has  not  appealed  from  the  decisioo. 
Hale  V.  Wills.  504. 

13.  Where  a  judgment  has  been  render- 
ed against  one  of  two  defendants,  botia 
favor  of  the  other,  and  the  former  apppols, 
but.  abking  no  judgment  against  his  co-de- 
fendant, does  not  make  him  a  party  to  the 
appeal,  and  the  plaintiff  acquiesces  in  the 
judgment  in  favor  of  the  latter  by  safferiag 
it  to  become  final  without  appealing  there- 
from, he  cannot  have  the  appeal  dismissed 
on  the  ground  that  the  defendant,  in  whose 
favor  judgment  was  rendered,  was  not  made 
a  party  to  the  appeal.  Campbell  v.  ATce- 
naux.  558. 

14.  Where  several  terms  have  elapsed 
since  the  suggestion  of  plaintiff's  death, 
and  the  making  of  an  order  authorizing  the 
revival  of  the  action  in  the  name  of  her 
heirs,  without  any  appearance  by  them  or 
any  one  authorized  to  represent  the  succes- 
sion, the  court  will,  on  motion,  order  a 
dismissal  of  the  appeal  at  the  next  terou 
unless  an  appearance  be  entered  before  that 
time.     Martin  v.  Williams,  582. 

15.  Where  a  plaintiff,  after  obtaiaiag 
judgment,  causes  a  fi.  fa.  to  be  issued,  and 
propounds  interrogatories  to  a  third  persoo 
under  the  stat.  of  20  March,  1839,  and 
obtains  a  judgment  against  him,  in  case  of 
au  oppeal  by  the  defendant  from  the  judg- 
ment against  the  person  interrogated,  he 
must  be  made  a  party  to  the  appeal,  or  it 
will  be  dismissed.  Being  interested  io  the 
judgment,  it  can  neither  be  affirmed  nor 
reversed  without  giving  him  an  opportnnity 

f  of  being  heard.     Copley  v.  Snowt  623. 

See  Courts,  5.  :  ttt     «     t         ,  r, 

I  111.  Bond   mid  Surety, 

16.  The  surety  on  an  appeal  bond  will 
not  be  discharged  by  the  feilure  of  the  Su- 

10.  The  rule  that  all  .the  parties  to  a  j  preme  Court  to  affirm  for  its  whole  amount, 
judgment  from  which  an  appeal  is  taken  '  a  judgment  rendered  below  in  favor  of  the 
must  be  made  parlies  to  the  appeal,  is  only   appellee.     The  surety  is  bound  for  *'  what- 


II.  Parlies. 
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ever  judgment  may  be  rendered  against  the 
appellant."  C.  P.  679,  596.  Ptr  Curi- 
am: If  any  portion  of  the  appellee's  de- 
mand be  sustained  by  a  judgment  of  the 
Supreme  Court,  the  surety  remains  bound. 
Diamond  v.  Petit,  37. 

17.  Notice  of  a  rule,  taken  a^sainst  the 
surety  on  an  appeal  bond  to  show  cause  why 
he  should  not  be  condemned  to  paj  the 
amount  for  which  judgment  was  rendered 
against  bis  principal,  must  be  served  on  him, 
if  a  resident  of  the  State,  personally  or  at 
his  domicil ;  if  absent,  but  represented  by 
an  attorney  in  fact,  service  should  be  made 
on  the  attorney  in  fact,  and  the  record  should 
exhibit  his  authority.  In  neither  case  would 
service  on  a  curator  ad  hoc  be  sufficient. 
lb. 

18.  Where  a  suspensive  appeal  is  allow- 
ed to  a  party,  on  his  giving  bond,  with  sure- 
ty, in  a  certain  amount,  and  the  surety  does 
Dot  sign  the  bond,  but  writes  on  the  back  of 
it:  *'  i  am  surety  for  the  appellant  for  costs 
only  on  the  within  appeal  bond,  but  not  for 
the  principal,"  the  appeal  must  be  dismiss- 
ed for  want  of  a  sufficient  bond.  Driggs 
V.  Ballard,  135. 

19.  Where  plaintiff  enjoins  the  execu- 
tion of  a  judgment  at  the  same  time  that 
he  sues  to  annul  it,  and,  on  a  judgment 
being  rendered  dissolving  the  injunction 
with  damages  and  interest,  appeals  there- 
from, giving  bond  with  surety  to  pay  such 
judgment  as  may  be  rendered  on  the  ap- 
peal, the  surety  will  be  bound,  in  case  of 
the  judgment  being  affirmed,  only  for  the 
damages,  interest,  and  costs  of  the  action  of 
nullity,  and  not  for  the  amount  of  the  ori- 
ginal judgment.  Greintr  v,  Prendergast, 
389. 

20.  Where  on  a  suspensive  appeal  taken  ' 
by  the  plaintiff  from  a  judgment  rendered  ' 
ogainst  him,  the  condition  of  the  bond  was,  • 
**  that  the   appellant    shnll    prosecute    his ' 
appeal,  and  shall  satisfy  whatever  judgment  I 
may  be  rendered  against  him,  or  that  the  ! 
same  shall  be  satisfied  out  of  the  proceeds  < 
of  the  sale  of  his  estate,    if  he  be   cast  on  , 
the  appeal,  otherwise  that  the  sureties  shnll ; 
be  liable  in  his  place,"  and  the  judgment  on  ! 
nppeal  merelj'  decrees  the  appellant  to  be 
the  slave  of  the  appellee  and  gives  the  lat-  \ 
ter  her  costs,  the  sureties  in   the   appeal  I 
bond  cannot  be  made  liable,  in  an  action  on  i 
the  bond,  in  damages,   for  any  injury  sus-  I 
tained  by  the  master  from  the  loss  of  the 
services  of  the   slave.     The  terms  of  the 
bond  do  not  cover  such  a  loss,  and  the  liabi- 
lity of  the  surety  cannot  be  extended.     In 
fiuch  a  case  the  judgment  would  be  satisfied 
by  delivering  the  slave  and  paying  the  costs; 
and  the  sureties  cannot  be  made  liable   for 
the  non-delivery  of  the  slave,  without  hav- 
ing previously  been  put  in  default.     Cart- 
tcri^kt  V.  McMillen^  635. 


IV.  Citation  of  Appellee. 
I 

21.  An  appeal  applied  for  by  motion  at  a 

I  term  succeeding  that  at  which  the  judg- 
I  raent  was  rendered,  will  not  be  dismissed  on 
I  the  ground  thnt  the  application  should  have 
been  by  petition  in  the  ordinary  form,  and 
not  by  motion  ;  but  in  such  a  case  the  ap- 
pellee must  be  duly  cited.  Citation  is  only 
dispensed  with  when  the  motion  is  made  at 
the  lerm  at  which  the  judgment  was  ren- 
dered, the  opposite  party  being,  by  afictioa 
of  law,  considered  as  then  in  court.  Stats. 
20  March,  1839,  s.  19.  22  March,  1843,  s. 
1.     St,  Avid  V.  Pickot,  6. 

22.  Whore  an  appeal  is  obtained  on  mo- 
tion  at  a  term  subsequent  to  that  at  which 
judgment  was  rendered,  and  the  appellant 
neglects  to  direct  the  clerk  to  issue  a  cita- 
tion, and  none  is  issued,  the  omission  must 
be  considered  as  imputable  to  the  appellant 
and  not  to  the  clerk,  and  the  former  will  not 
be  entitled,  under  sec.  19  of  the  stat.  of  20 
March,  1839,  to  time  to  correct  the  error. 
lb. 

23.  Where  an  appellee,  by  his  attorney, 
writes  at  the  foot  of  a  petition  for  an  appeal 
and  of  the  order  granting  it,  the  words, 
*»  Service  accepted,"  it  will  include  a  waiver 
of  citation.     Hilt  v.  Bowdtn,  258, 

24.  The  fact  that  the  ap|)eilee  himself,  as 
a  judge,  granted  the  appeal,  will  not,  when 
in  the  order  granting  the  appeal  he  express- 
ly declines  to  waive  any  of  his  personal 
rights  us  a  litigant,  excuse  the  omission  to 
cite  him.     Gibson  v.  Selby,  317. 

25.  Where  iu  the  petition  for  an  appeal 
there  is  ^no  prayer  for  tiie  citation  of  any 
appellee,  the  omission  to  issue  citations  will 
not  be  considered  as  negligence  on  the  part 
of  the  clet'k.     lb. 

See  Attokxet  at  Law,  4* 

V.  Record' 

26.  Where  further  time  has  been  allow- 
ed  to  an  appellant  to  bring  up  the  transcript, 
but  it  is  nut  filed  within  the  time  thus  al- 
lowed, and  no  further  extension  is  obtained^ 
but  the  transcript  is  subsequwitly  filed,  the 
apj)eHl  must,  on  motion,  be  dismissed.  C. 
P.  883,  884,  885.     Copley  v.  Routh,  189. 

27.  Facts  which  appear  in  the  record  on- 
ly from  a  statement  in  the  opinion  of  the 
inferior  judge  that  they  were  proved,  are 
not  in  evidence.  The  evidence  itself  must 
be  produced.     Lee  v.  Bennett,  218. 

28.  Where  the  record  of  appeal  is  not 
filed  within  three  judicial  days  after  the 
return  day,  and  no  extension  of  time  has 
been  obtained,  the  appeal  must  be  dismiss- 
ed, if  required  by  the  appellee.  C.  P.  585, 
590.  yew  Orleans  and  CarrolUon  Railroad 
Co,  V.  Hoody  226.  Penney  v.  JSommervillet 
668. 
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39.  Where,  through  the  neglect  of  an 
attorney,  the  record  of  appeal  is  not  fil- 
ed, nor  any  application  for  further  time 
made,  within  three  judicial  days  after  the 
return  doy,  the  party  cannot  be  relieved. 
The  statute  of  20  March,  1839,  s.  19,  was 
intended  to  relievo  appellants,  in  certain  ca- 
ses, from  the  neglect  of  persons  not  in  law 
representing  them,  such  as  clerks  and  she- 
riffs ;  but  the  fault  of  the  attorney  must  be 
deemed  to  be  the  fault  uf  the  client.  Du- 
eournau  v.  Levistnnes,  245. 

30.  The  appeal  must  be  dismissed  where 
the  certificate  of  the  clerk  merely  states 
•(  that  the  transcript  contains  a  true,  perfect, 
and  correct  transcript  of  all  the  records, 
documents,  and  proceedings  had  in  the 
cause,  now  on  file  in  the  clerk's  office.'* 
Carpenter  v.  Reynolds^  592, 

VI.   Answer  of  Appellee* 

31.  Where  the  answer  of  an  appellee 
pniying  for  an  amendment  of  the  judgment 
is  not  Hied  until  the  day  fixed  for  the  argu- 
ment of  the  case,  no  amendment  can  be 
made.     C.  P.  890.     liilexj  v.  Hart,  186. 

VII-  Motion  to  DUmisS' 

32.  A  motion  to  dismiss  on  the  ground  of 
informality  in  the  mode  of  bringing  up  an 
appeal,  must  be  made  within  three  judicial 
days  after  the  filing  of  the  record.  Hall  v. 
JSevill,  326. 

VIII.   Judgment  on  Appeal* 

33.  A  judgment  allowing  ten  dollars  for 
notarial  copies  offered  in  evidence,  though 
not  sustained  by  proof  of  the  payment  of 
so  much,  will  not  be  reversed  merely  on  that 
account.  Aliler,  where  the  attention  of 
the  lower  court  was  specifically  called  to 
the  charge  as  an  exorbitant  one,  and  it  re- 
fused to  correct  it.  Battk  of  Louisiana  v. 
Lawless^  129. 

34.  A  judgment  will  not  be  reversed  for 
an  error  in  condemning  a  party  to  pay  a 
small  portion  of  the  costs,  for  which  he  was 
not  liable,  unless  it  be  shown  that  the  error 
was  brought  to  the  notice  of  the  lower  court, 
and  that  it  refused  to  correct  it.  McMul- 
len  v.  Jewetlt  139. 

35.  A  case  will  be  remanded  for  further 
proceedings,  where  the  irregularities  in  the 
mode  of  conducting  it  are  such  as  to  render 
it  necessary  in  order  to  secure  the  rights  of 
the  litigants.  Exchange  Bank  v.  Yorke,  155. 

36.  Where  the  judgment  of  the  court 
appears  to  have  done  justice  between  the 
parties,  any  error  of  the  judge  as  to  the  le- 
gal principles  which  he  applied  to  the  case 
will  be  disregarded,  Cheevy  v.  CufnmingSy 
163. 


37.  Objections  to  the  forms  of  proceed- 
ings, made  for  the  first  time  after  appeal, 
will  be  considered  as  having  been  waived, 
where  the  party  by  whom  they  are  set  up 
can  suffer  no  injury  thereby.  Brown  v. 
Union  Insurance  Company,  1 77. 

38.  The  verdict  of  a  jury  oo  a  question 
of  fraud  will  not  be  set  aside  but  for  mani- 
fest error.     Slidell  v.  RigkUtr,  199. 

39.  Though  a  bill  of  exceptions  have  been 
taken  to  the  exclusion  of  testimony,  if  the 
testimony  be  not  appended  to  the  bill  nor 
brought  up  with  the  record,  and  the  bill  sets^ 
forth  no  fact  sworn  to  by  the  witoess,  nor 
shows  in  what  respect  the  testimony  was 
importanL  the  court,  being  unable  to  deter- 
mine if  the  testimony  was  material,  will  not 
remand  the  cause.  C.  P.  488.  Succession 
of  Gray,  443. 

40.  A  case  will  not  be  remanded  for  fur- 
ther proceedings  where  there  is  an  utter 
absence  of  legal  service  of  citatioD.  First 
Municipality  v.  Christ  Church,  453. 


ATTACHMENT. 

I.  WmUeWhen. 

1.  Defendant  consigned  tobacco  to 
his  factors  in  New  Orleans,  with  directions 
to  forward  it  to  G.  in  LiverpooK  and  to 
send  the  bill  of  lading  to  M.,  defendant's 
agent  in  New  York,  and  draw  on  M.  for  the 
expenses  and  for  a  certain  sum  to  be  placed 
to  defendants  credit.  A  few  days  after  de- 
fendant wrote  to  G.,  advising  him  that  he 
had  shipped  the  tobacco  to  his  factors  in 
New  Orleans,  to  be  reshipped  to  bim,  and 
of  his  having  drawn  on  him,  in  favor  of  M., 
for  a  certain  sum.  Two  days  after  defend- 
ant wrote,  plaintiffs  attaahed  the  tobacco  in 
New  Orleans.  Defendant's  draft  was  for- 
warded to  M.,  and  with  it  a  duplicate 
of  the  bill  of  lading  nnder  which  the 
tobacco  was  consigned  to  defendant's  fac- 
tors in  New  Orleans.  The  draft  was  nego- 
tiated by  M.,  and  carried  to  the  credit  of  Uie 
defendant,  in  payment  of  whose  drafb 
a  portion  of  the  proceeds  waa  disbur- 
sed. I'he  draft  was  subsequently  ac- 
cepted and  paid  by  G.  When  M.  beard  of 
the  attachment  he  remitted  the  balance  of 
the  proceeds  of  the  draft  to  G.,  who  inter- 
vened in  the  action,  claiming  the  portion  of 
the  bill  not  covered  by  the  remittance  from 
M.,  with  commissonsand  interest.  Plain- 
tiffs appealed  from  a  judgment  ordering  the 
claim  of  the  intervener  to  be  paid  by  pref- 
erence to  their  attachment.  Held,  that  no 
possession  of  the  property  vested  in  M.  or 
G.,  by  the  transmission  and  receipt  of  the 
duplicate  bill  of  lading,  it  having  been  made 
in  favor  of  the  defendant's  factors,  neither 


ATTACHiMENT,  I-V- 


725 


M.  Dor  6.  being  named  in  it;  that  the  ob- 
ject of  defendant  in  transmitting  it,  was,  to 
fortify  bis  representation  that  be  bad  ship- 
ped to  his  factors,  with  orders  to  reship  to 
G. ;  that,  in  accepting  the  draft,  G.  acted 
on  the  faith  of  defendant's  representations 
and  promise  that  the  tobacco  should  go  for- 
ward, and  not  upon  any  possession,  for  there 
was  none ;  that  defendant  never  Jost,  in  a 
legal  sense,  his  control  over  the  tobacco, 
either  as  to  his  creditors  or  third  persons,' 
the  consignees  in  New  Orleans  being  his 
agents,  and  their  possession  his,  they  nev- 
er having  been  the  agents  of  the  interve- 
ner; that,  at  the  date  of  the  attachment, 
the  intervener  had  acquired  no  constructive 
possession  nor  privilege;  and  that  the  to- 
bacco was  subject  to  plaintiflTs'  attachment. 
Aliter^  had  the  consignees  in  New  Orleans 
written  to  G.  or  M.,  and  advised  them  of 
the  receipt  of  the  orders,  and  of  their  in- 
tention to  fulfil  them,  and  the  parties  had 
acted  on  such  advice,  or,  perhaps,  had  the 
consignees  known  that  the  draft  on  G.  bad 
gone  forward ;  for  an  agent  is  not  chargea- 
ble for  a  breach  of  orders,  if  his  compliance 
would  have  been  a  fraud  upon  others.  Gdod' 
hue  V.  M'Clarty,  56. 

2.  Where  the  owner  of  property  has  lost 
his  control  over  it,  and  cannot  change  its 
destination,  his  creditors  aannot  attach ;  but 
whenever  the  owner  can  sell  and  deliver, 
the  creditors  may  seize.  Oliver  v.  Lake, 
78. 

3.  An  attachment  will  not  lie  in  an  action 
for  damages  ex  delicto.  Greiner  v.  Pren- 
dergaat^  376'     Swagar  v.  Pierce,  436. 

4.  Merchandize  sold  on  a  credit,  for  the 
price  of  which  the  notes  of  the  purchaser 
had  been  received,  or  contracted  to  be  sold 
for  cash,  where  the  price  had  not  been  actu- 
ally paid,  while  still  in  the  possession  of  the 
vendors,  is  liable  to  attachment  for  their 
debts.     C.  C.  1917.     Lee  v.  Bollard,  462. 

II.    Order  allowing^  Affidavit,  Bond  dfc. 

5.  An  attachment  will  be  set  aside  where 
there  is  either  no  previous  order  authori- 
zing it  to  be  issued,  or  no  affidavit  of  the 
facts  necessary  to  authorize  the  granting  of 
an  order,  or  no  bond  as  required  by  law. 
C.  C.  239,  243,  245.  Erwin  v.  Commercial 
aud  Railroad  Bank,  166. 

6.  An  attachment  must  be  dissolved, 
where  a  bond  has  not  been  given  **  exceed- 
ing by  one-half  the  amount  which  the  plain- 
tiff claims,"  as  required  by  art.  245  of  the 
Code  of  Practice.  And  where  the  amount 
claimed  is  a  sum,  with  interest,  at  a  rate 
named,  from  a  ceitain  date,  the  amount  of 
the  bond  must  exceed  by  one-half  the  prin- 
cipal and  interest  due  at  the  commence- 
ment of  the  action.  Where  a  certain  sum 
is  claimed  with  interest,  but  neither  the 


rate  of  interest,  nor  the  time  from  which  it 
ran,  are  specified,  the  claim  for  interest 
may  be  disregarded  in  fixing  the  amount  of 
the  bond.    Planters  Bank  v.  Byrne,  687. 

in.   Service. 

7.  A  judgment  cannot  be  attached  by  a 
seizure  in  the  hands  of  the  clerk  of  the 
court  by  which  it  was  rendered,  who  is 
merely  a  keeper  of  its  records,  having  no 
legal  possession  of,  or  control  over  it.  JJal- 
ey  V.  Cunningham,  55. 

8.  Where  an  attachment  has  been  levied, 
by  seizing  in  the  hands  of  a  person  alleged 
to  be  the  agent  of  a  judgment  debtor  of  de- 
fendant, the  amount  due  to  the  defendant, 
plaintiff  must  show  the  existence  of  the 
judgment  attached,  the  absence  of  the  judg- 
ment debtor,  and  the  agency  of  the  person 
in  whose  hands  the  seizure  was  made,  in 
order  to  establish  legal  service  of  the  at- 
tachment,    lb. 

9.  Where  a  eurator  appointed  to  repre* 
sent  an  absentee  against  whom  a  suit  had 
been  instituted,  excepts  to  the  jurisdiction 
of  the  court  on  the  ground  that,  no  pro|>erty 
of  the  defendant*s  had  been  attached  and 
no  personal  service  of  process  made,  the 
petition  must  be  dismissed.  Peterson  v. 
McRae,  101. 

10.  Neeotiable  notes  can  be  attached  on- 
ly by  taking  actual  possession  of  them,  or 
by  seizing  them  in  the  hands  of  a  third  per* 
son  who  holds  them  for  the  use  of  the  de- 
fendant in  attachment.  Erwin  v.  CommeT" 
cial  and  Railroad  Bank,  186. 

IV.  Privilege. 

11.  An  attachment  gives  a  privilege  to 
the  creditor  on  the  property  attached.  C. 
P.  264,  265.  An  attachment  is  given  with 
express  reference  to  a  future  judgment  and 
an  executicm  thereon ;  and  the  seizure  un- 
der the  execution  relates  back  to  the  date 
of  the  attachment,  and  gives  effect  to  the 
privilege  from  that  time.  And  where  sev- 
eral attachments  are  levied  on  the  same 
property  on  the  same  day,  though  at  dif- 
ferent times,  the  order  of  the  seizure  de- 
termines the  right  of  pnority.  C.  P.  723. 
Tufts  V.  Carradine,  430. 

12.  The,  general  rule  that  the  law  ad- 
mits of  no  fractions  of  a  day,  is  subject  to 
numerous  exceptions.  There  are  cases  in 
which  the  law  expressly  forbids  the  differ- 
ent hours  of  the  same  day  from  being  re- 
cognized as  affecting  the  rights  of  parties ; 
but  the  prohibition  must  be  confined  to  the 
cases  enumerated.    lb. 

V.  Costs. 

13.  Where  an  attachment  it  set  8side» 
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the  costs  must  be  paid  by  the  pliiintin.  The 
Bberift'  has  do  right  to  retain  the  property, 
until  hifl  costs  are  paid  ;  and  when  he  re- 
fuses to  deliver  it  to  the  defendant  under 
such  a  pretext,  he  will  be  answerable  for 
any  injury  the  latter  may  sustain  thereby. 
Green  v.  GaTcia^  702. 


ATTORNEY  AT  LAW. 

1.  A  contract  between  an  attorney  and 
client,  by  which  the  latter  agrees  to  give  to 
Xhe  former  one-third  of  the  judgment  to 
be  recovered,  is  void  under  the  stat.  of  31 
March,  1808,  s.  4.  Morgan  v.  Driggs^ 
124. 

2.  No  recovery  can  be  had  in  an  action  on 
A  contract  by  which  defendant  stipulated  to 
pay  a  certain  amount  for  services  to  be  ren- 
dered by  an  attorney  in  a  suit  then  about  to 
he  commenced,  where  there  is  no  allega- 
tion that  the  attorney  had  fulfilled  his  part  of 
the  contract,     lb. 

3.  An  attorney  at  law,  in  whose  hands  a 
note  has  been  placed  for  collection,  has  no 
power,  by  an  agreement  made  out  of  court, 
to  give  an  extension  of  time  to  the  princi- 
pal obligor,  where  the  immediate  legal  con- 
sequence would  be,  if  the  act  were  valid,  to 
release  the  sureties  on  the  note.  Roberts 
▼.  Smith,  205. 

4.  Acceptance  of  service  of  a  petition  of 
appeal  by  an  attorney  at  law  will  be  pre- 
sumed to  have  been  authorized  by  his  client, 
unless  the  lutcer,  by  his  own  affidavit  or 
otherwise,  shows  that  the  attorney  tran- 
scended his  authority.  Hill  v.  Bowden^ 
258. 

6.  Where  an  attorney  presents  a  claim 
for  professional  services,  and  payment  is 
refused,  he  cannot  recover  a  larger  amount 
for  the  same  services,  unless  the  first  claim 
be  shown  to  have  been  made  in  errror.  He 
will  be  concluded  by  his  first  claim.  Suc- 
cession of  Flower,  292. 

6.  Article  71  of  the  constitution,  which 
prohibits  any  court  from  making  "any  al- 
lowance by  way  of  fee  or  compensation  in 
any  suitor  proceedings,  except  fur  the  pay- 
ment of  such  fees  to  ministerial  officers  as 
may  be  established  by  law",doe8  not  effect  the 
right  of  an  attorney  or  counsellor  to  recover 
the  value  of  his  services  in  an  action,  or  in 
any  other  legal  mode  in  which  the  parties 
may  present  the  claim  ior  adjudication. 
Succession  of  Macarty,  517. 

7.  The  authority  of  an  attorney  of  rec- 
ord is  presumed.  It  cannot  be  impugned  by 
a  mere  suggest! jd.  Campbell  v.  Arcenaux^ 
558. 

8.  An  attorney  at  law  is  authorized  to 
receive  partial  payiiienls  oii  account  of  any  \ 


claim  put  in  his  hands  for  collecton.    Pick- 
etc  V.  Baies^  627. 

See  Donations,  24.  Patmkkt,  11.  Ship- 
ping, 4.     Successions,  6, 14. 


BAIL. 
See  Criminal  Law,  III. 


BANK. 

1.  Under  the  stat.  of  Ist  April.  1833,  in- 
corporating the  Citizens'  Bank,  that  bank 
was  authorized  to  take  mortgages  to  secure 
the  repayment  of  stock-loans  made  by  it. 
Citizens  Bankv,  Nicolas^  112.  EyssalUn' 
ne  V,  Citizens  Bank^  663. 

2.  The  power  conferred  on  the  Board  of 
Currency,  by  the  stats,  of  6  February  1842, 
s.  2,  and  14*March,  1842,  ss.  15,  27,  28,29, 
of  requiring  that  the  books,  papers,  and  min- 
utes of  the  proceediings  of  the  board  of 
managers  and  directors  appointed  to  liqui- 
date the  affairs  of  the  Citizens  Bank 
should  be  subject  to  examination  by  them, 
and  of  supervising  the  proseedings  of  the 
managers  and  directors,  was  not  repealed 
by  the  subsequent  statutes  of  5  April,  1843, 
s.  8.  and  6  April,  1847.  Board  of  Currtn- 
cy  V.  Citizens  Bank,  346. 

3.  Article   144   of  the  new  constitution 
which  provides  that  no  office  shall  b^  super- 
seded by  the  taking  effect  of  the  constitu- 
tion, but  that  the  laws  relative  to  the  duties 
of  the  several  officers  shall  remain  in  full 
force  though  contrary  to  the  new  constitu- 
tion, and  the  duties  thereof  shall  be  per- 
formed by  the  respective  officers  acconfing 
to  the  existing  laws,  until  the  organization 
of  the  government  under  the  new  constitu- 
tion, and  the  entering  into  office  of  tbe  oew^ 
officers  to  be  appointed  under  said  govern- 
ment, authorized  the  secretary  of  state  and 
treasurer  to  continue  to  discharge  the  duties 
of  members  of  the  Board  of  Currency  af- 
ter the  taking  effect  of  the  new  constitution, 
though  membership  of  the  board  was  a  civ- 
il office  of  emolument  distinct  from  tbatof 
secretary  of  state  or  treasurer,  and  invol- 
ved the  exercise  by  them,  at  the  same  time, 
of  two  civil  offices  of  emolument  contrary 
to    article    126   of   the    new  constitution. 
Board  of  Currency  v.  Citizens  Bank — Re- 
hear in  ff,  350. 

4.  Under  the  stat.  of  6  April,  1843.  sec 
2,  the  commissioners  for  the  liquidation  of 
banks  were  entitled  to  compensation  at  the 
rate  fixed  by  that  section,  until  supersed  by 
the  appointment  of  a  liquidator  under  the 
stat.  of  4  May,  1847.     The  salaries  allow- 
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ed  by  the  stat.  of  1843,  were  not  limited  to 
the  period  of  four  years,  mentioned  in  sec* 
tion  25  of  the  slat,  of  14  March,  1842. 
Matter  of  the  Merchants  Bank,  382. 

CORPOBATIOKS,  1  tO  4. 


BANKRUPT, 

1.  A  bankrupt  discharged  from  bis  debts 
unber  the  act  of  Congress  of  19  August, 
1841,  is  still  bound  in  foro  conscientm,  and 
this  obligation  is  a  sufficient  consideration  for 
a  new  promise.  C  C.  1752.  But  there 
can  be  no  legal  obligation  to  pay  such  debts 
without  a  new  agreement,  which  may  be 
verbal,  or  be  proved'  by  presumptions  where 
the  known  fact  on  which  the  presumption 
rests  draws  after  it  the  unknown  fact  as  an 
almost  necessary  consequence.  C,  C.  1810, 
2267.  The  presumption  must  be  precise, 
and  inapplicable  to  other  circumstances  than 
those  intended  to  be  established.  Bach  v. 
Cohn,  101. 

2.  Where  defendant  sets  up  a  discharge 
under  tne  bankrupt  law  of  the  United  States 
of  19  August,  1841,  and  plaintiff  alleges  in 
an  amended  petition  that  the  discharge  was 
obtained  by  fraod,  but  without  sufficient 
specification,  he  may  afterwards,  in  vacation, 
and  without  any  order  from  the  judge  at 
chambers,  file  with  the  clerk  a  notice  to  the 
defendant  specifying  the  acts  of  fraud  in- 
teuded  to  be  proved ;  and  a  copy  of  this  no* 
tice,  if  «erved  on  defendant  in  time,  will 
suffice ;  tibe  act  of  Congress  of  1841,  which 
controls  this  subject,  requiring  only,  »*  prior 
reasonable  notice,  specifying  the  fraud  or 
concealment.''  It  is  not  necessary  that  the 
specification  should  have  formed  part  of  an 
amended  answer.     Drake  ▼.  Jones,  638. 

SeelNJUNCTioN,6.  Law,1.  Pleading,  2,13. 


BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

See  Prescription,  14,  20,  26. 

L  Title  to,  and  Transfer- 

1.  Where  a  promissoiy  note  is  lost  by  a 
special  endorsee,  payment  of  its  amount  to  a 
third  person  who  had  acquired  no  lawful  ti- 
tle to  it,  will  be  no  defence  to  an  action  by 
the  true  owner.     Hebert  v.  Woods,  254. 

2.  Express  notice  is  not  necessary  to 
charge  the  holder  with  what  the  law  con- 
siders to  be  notice  of  any  defect  or  infirmity 
in  a  note  or  bill,  so  as  to  let  in  a  defence 
against  a  holder  for  value  ;  it  is  sufficient,  if 
the  attending  circumstances  are  of  such  a 
positive  and  pointed  character  as  to  cast  a 
shad (3  on  the  transaction,  and  to  put  the 


bolder  on  enquiry.     State  Banky.  Naviga- 
tion Company,  294. 

3.  Where  an  endorsement  is  by  on  agent, 
or  [)erBon  not  acting  in  his  own  right,  and 
there  is  a  direct  reference  in  tbo  body  of 
the  instrument  to  the  procuration  or  author- 
ity under  which  the  endorsement  is  made, 
one  who  holds  the  instrument  by  virtue  ojf 
the  endorsement  is  charged  with  notice  of 
the  power  under  which  it  is  made.  So  in 
an  action  against  a  municipal  corporation  on 
an  instrument  endorsed  by  the  corporation, 
in  tho  body  of  which  were  these  words; 
**  In  conformity  with  the  resolutions  of  the 
council  of  said  municipality,  bearing  date 
the  29th  July  and  5th  August  last,"  the  hold- 
er will  be  held  to  have  had  notice  of  the 
resolutions,  and  his  right  to  recover  will  de- 
pend on  their  validity,  and  on  that  of  tho 
acta  done  under  them.     76. 

4.  Where  a  check  on  a  banker  is  receiv- 
ed in  payment  during  banking  hours  of  the 
day  on  which  it  was  drawn,  in  the  nsuat 
course  of  business,  and  under  circumstan- 
ces not  calculated  to  excite  suspicion,  and  no 
negligence  is  shown  from  which  bad  faith 
can  be  inferred,  the  holder  may  recover  the 
amount  against  the  drawer,  though  the 
check  was  lost  by,  or  stolen  from,  the  real 
owner.     Marsfi  V.  Small,  402. 

See  QnASi-CoNTRACTs,  4. 

II.  Rigltts  and  Obligations  of  Parties. 

5.  Where  one  of  the  makers  of  a  joint 
note,  subsequently  assumes  the  payment  of 
the  whole  amount,  the  holder  will  be  enti- 
tled to  the  benefit  of  the  assumption.  C. 
C.  1884,  1896..  C.  P.  35.  In  such  a  case 
it  will  be  unnecessary  to  join  his  co-obligor 
in  the  action.  Bank  of  Louisiana  v.  Law* 
less,  129. 

6.  The  holder  of  a  bill  is  allowed  to 
profit  by  an  accidental  payment,  though  the 
drawer's  name  be  forged,  when  there  has 
been  an  interval  between  payment  and  no- 
tice to  him  of  the  forgery,  and  his  situation 
has  been  altered  to  his  prejudice,  either  in 
factor  in  legal  presumption.  The  rule  that 
payment  by  the  drawee  admits  the  genuine- 
ness of  the  drawer^s  signature,  and  that  the 
former  is  thereby  legally  estopped  from  dis- 
putiag  it,  is  only  true  in  this  qualified  sense* 
McCalL  V.  Corning,  409. 

7.  Acceptance  of  a  bill  is  not  an  admissioti 
of  the  payee's  signature.     i&. 

8.  The  holder  of  a  bill,  upon  which  the 
payee's  endorsement  is  forged,  cannot  reco- 
ver from  the  acceptor,  whose  engagement  is 
to  pay  according  to  the  tenor  of  the  bill, 
that  is,  to  the  payee  himself,  or  his  genuine 
order.     lb. 

9.  A  bond  fide  holder  of  a  bill,  of  which 
the  payee  was  a  fictitious  person,  ignorant  of 
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the  fact,  may  recover  against  an  acceptor 
who  knew  that  the  payee  was  a  fictitious 
person ;  but  an  acceptance  without  know- 
ledge hj  the  acceptor  of  the  fictitious  char- 
acter of  the  payee,  is  completely  void.  76. 

]  0.  Where  the  holder  of  a  bill  endorses, 
and  presents  it  for  payment  to  the  acceptors, 
he  must  be  considered  as  representing,  if 
not  as  warranting,  to  the  acceptors,  the  gen- 
uineness of  the  endorsement  of  the  payee, 
and  where  the  payee's  endorsement  proves 
to  have  been  forged,  the  acceptors,  who  have 
paid  upon  a  false  representation,  however 
innocent,  ihay  recover  the  amount  from  the 
holder  ;  and  the  holder  will  have  the  same 
remedy  against  his  prior  endorser,  that  the 
acceptors  have  against  him.     lb. 

11.  Where  a  bill,  on  which  the  names  of 
the  drawer  and  payee  are  proved  to  be  for- 
ged, is  accepted  and  paid  through  error,  to 
an  endorsee  who  acted  as  agent  of  a  prior 
endorser,  but  whose  agency  was  not  dis- 
closed at  the  time,  the  amount  of  the  bill 
having  been  paid  by  the  first  endorser  to  the 
forger ;  and  it  is  shown  that  the  acceptors, 
as  soon  as  they  ascertained  the  forgery,  com- 
municated the  fact  to  the  holder,  and  de- 
manded the  return  of  the  money,  before  the 
latter  had  paid  it  over,  which  was  refused, 
and  the  good  faith  of  the  acceptors,  the 
holder,  and  of  the  principal  is  admitted,  the 
acceptors  will  be  entitled  to  recover  back  the 
amount  so  paid  in  error.  C.  C.  2279,  2280, 
2281,  2283.     lb. 

12.  An  accommodation  endorser  of  a  pro* 
missory  note  has  no  right,  on  being  sued,  to 
require  the  previous  discussion  of  the  pro- 
perty of  the  drawer.  Thompson  v.  KcUo, 
677. 

13.  Where  a  note  was  made  by  an  indivi- 
vidua!,  and  endorsed  by  several  persons  for 
his  accommodation,  to  enable  the  maker  and 
the  plaintiff  to  carry  on  a  partnership,  and 
was  delivered  by  the  maker  to  his  partner 
daring  the  existence  of  the  partnership,  the 
endorsers  must  be  considered  as  mere  sure- 
ties, whose  obligations  are  limited  by  that  of 
their  principal,  the  maker ;  and,  to  enable 
the  plaintiff  to  recover  against  one  of  the 
endorsers,  a  settlement  of  the  partnership 
must  have  been  made.  Johnson  v.  Downs, 
590. 

III.  Presentment  far  Acceptance, 

14.  The  object  of  the  rule  under  which, 
in  every  instance  of  presentment  of  a  bill 
for  acceptance,  the  drawee  is  entitled,  if  he 
require  it,  to  twenty-four  hours  to  consider 
whether  he  will  accept,  is  not  to  enable  him 
to  inquire  as  to  the  holder's  title,  but  to  ascer. 
tain  whether  he  have  effects  of  the  drawer, 
or  the  prospect  of  them,  or  other  reasons  fur 
honoring  the  bill ;  und  the  acceptonce  of  a 


bill  at  once,  without  taking  advantage  cf  this 
delay,  is  not  of  itself  evidence  of  negligence 
or  incautiousness,  in  not  inquiring  as  to  the 
title  of  the  holder.     Wilcox  v.  Beal^  404. 

15.  The  drawee,  with  whom  a  bill  Has 
been  left  for  acceptance,  holds  it  as  a  depo- 
sit ;  and  the  retaining  of  the  bill  in  violation 
of  the  deposit  is  a  species  of  theft.  The 
fact  that  the  owners  of  the  bill  were  indeb- 
ted to  the  drawee  for  more  than  its  amount, 
gives  the  latter  no  semblance  of  a  right  to 
retain  it.  No  compensation  takes  place  under 
such  circumstances.  C.  C.  2207.  Per  Cu- 
riam :  A  party  will  never  be  permitted  to 
take  advantage  of  his  own  wrong,  nor  to  put 
his  adversary  in  a  wortfe  position  by  a  gross 
dereliction  of  duty  on  l^is  part.  Forsyth  t. 
Martin^  514. 

IV.  Presentment  for  Payment^   ProteH 

and  Notice. 

16.  Where  a  note  was  payable  at  a  banki 
proof  that  no  funds  had  been  placed  there 
to  pay  the  note,  either  at  maturity  or  aince* 
down  to  the  time  of  trial,  will  excuse  the 
omission  to  apply  there  for  payment.    Bent 

V.  Lowe^  88. 

17.  Where  the  record  of  the  certificate 
of  notice  to  an  endorser  of  the  protest  of  a 
note  appears  to  have  been  made  in  the  pre- 
sence of  two  witnesses,  but  it  does  not  ap* 
pear  that  they  signed  it,  the  record  not  being 
in  conformity  to  the  statutes  of  14  Febroaxr, 
1821,  s.  1,  and  13  March,  1827,  s.  1,  the 
certificate  will  not  be  proof  of  notice,  and  a 
certified  copy  of  it  should  not  be  admitted  in 
evidence.     Davis  v,  Bourgeat,  121. 

18.  Where  a  note  is  payable  at  a  particu- 
lar counting-house,  notice  of  non-payment  to 
the  maker  is  unnecessary.  Bank  of  Loui* 
siana  v.  Lawless,  129. 

19.  Whore  a  note  payable  at  a  bank  ia 
held  by  the  bank  itself,  presentment  for  pay- 
ment to  the  bank  by  the  notary  employed  to 
protest  it,  would  be  a  vain  formality.  Bor- 
row  y,  Thibodaux^lZl. 

20.  The  drawer  of  a  bill  is  not  entitled  to 
notice  of  non-payment  by  the  acceptors* 
where  the  acceptance  was  for  his  accommo- 
dation, and  he  had  undertaken  to  send  funds 
to  them  with  which  to  pay  it,  and  failed  to 
do  so.     Gillespie  v.  Cammadc,  248. 

21.  Where  it  is  shown  that  there  were 
two  post-offices,  one  about  three-and-a-balf 
or  four  miles  from  the  residence  of  the  en- 
dorser of  a  note  but  on  the  opposite  side  of 
a  wide  and  rapid  river,  and  the  other  about 
six  miles  from  his  residence,  but  on  the  same 
side  of  the  river,  and  it  is  not  proved  that  he 
received  his  letters  from  either  exclusively 
or  uniformly,  notice  of  protest  sent  my  mail 
directed  to  the  laUer  will  be  good.  Per 
Curiam:  The  plaintifls  may  have  fiiirly 
considered  thelatteras  the  most  convenient^ 
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and  practicaily  the  nearest  to  the  endorser's 
residence.  Bank  of  Louisiana  v.  CarL^ 
272. 

22.  In  the  absence  of  evidence  to  justify 
it,  the  address  of  a  notice  of  protest,  gene- 
rally, to  the  parish  ofthe  endorser's  domicil, 
is  not  sufficient     lb, 

23.  The  Stat,  of  13  March,  1827,  was  in- 
tended  to  provide  a  convenient  and  perma- 
nent mode  of  proof  of  notice  of  protest:  but 
not  to  chanjse  the  rules  of  commercial  law  on 
the  subject  of  notice.     lb. 

24.  It  is  not  essential  to  the  legality  of  a 
notice  of  protest  that  it  should  be  addressed 
to  the  post-office  at  which  the  party  was  in 
the  habit  of  receiving  his  letters,  eo  nomine. 
If  it  be  so  addressed  that,  in  the  ordinary 
course  of  transportation  by  mail,  it  would  go 
to,  and  be  retained  at,  that  office,  it  is  suffi- 
cient.    Ledoux  V.  Morgan^  344. 

25.  Where  a  notice  of  protest  is  address- 
ed according  to  information  derived  from  the 
city  factor  of  the  party  notified,  due  diligence 
will  be  considered  to  have  been  used  to  as- 
certain the  proper  address,     lb,  344. 

26.  Reasonable  diligence  to  ascertain  the 
residence  of  an  endorser  of  a  bill  or  note*  is 
nil  that  is  necessary  to  excuse  a  failure  to 
address  the  notice  to  the  proper  office;  it  is 
not  required  that  the  diligence  should  be 
successful.     Canal  Banky-  Morgan.  356. 

27.  Sec. 3,  ofthe  stat.  of  13  March,  1827, 
does  Dot  make  it  necessary  that  notice  of 
protest  should  be  addressed  to  the  place 
where  the  note  or  bill  was  drawn,  when  the 
information  obtained  by  the  notary  as  to  the 
residence  of  the  endorser  was  of  a  charac- 
ter to  create  a  reasonable  belief  of  its  cor* 
rectness.     lb. 

28.  Though  a  bill  was  accepted  for  the 
accommodatioo  of  the  drawer,  yet  if  he 
have  funds  in  the  hands  of  the  acceptor  at 
maturity,  though  insufficient  to  pay  the 
whole  amount  of  the  bill,  he  is  entitled  to 
notice  of  dishonor.  It  is  not  enough  to 
relieve  the  holder  from  the  necessity  of 
giving  notice,  that  the  acceptance  was  for  the 
accommodation  ofthe  drawer;  there  must 
be  something  equivalent  to  an  express  agree- 
ment to  waive  notice.  Lacoste  v.  Harper ^ 
385.' 

29.  The  Stat,  of  14  March,  1844,  autho- 
rizes notaries  in  the  city  of  New  Orleans  to 
employ  deputies  to  make  presentments,  and 
demands  of  payment,  of  bills  and  notes.  The 
words  of  the  statute — **  in  the  making  of  pro- 
tests,'* must  be  understood  in  an  enlarged 
and  popular  sense,  as  comprehending  what- 
ever is  necessary  to  the  validity  of  a  protest. 
Citizens*  Bank  v.  Bry,  630. 

30.  Where  a  deputy,  appointed  by  a  no- 
tary in  the  city  of  New  Orleans,  under  the 
Btat.  of  14  March,  1844,  makes  demand  of 
payment  of  a  bill  or  note,  it  is  not  necessary 


that  the  deputy  should  certify  the  official  act. 
The  notary  may  certify  the  acts  of  his  de-> 
puty,  as  well  as  his  own.     lb. 

V.    Release  of  Pariiei. 

31.  Where  an  accommodation  enderser  of 
a  note  joins  in  an  net  executed  by  the  maker 
and  holder,  before  the  maturity  of  the  note, 
by  which  certain  securities  are  given  for  its 
pnyment.nnd  the  time  of  payment  is  deferred, 
declaring  that  he  agrees  to  the  arrangement, 
and  holds  himself  liable  for  ttie  final  ]my* 
ment  of  the  note  •*  as  endorser  or  security" 
notwithstanding  the  postponement,  and  iC 
does  not  appear  from  the  terms  ofthe  agree- 
ment that  any  change  was  to  be  made  in  the 
obligations  of  the  debtors  adversely  to  the 
creditor,  the  use  of  the  words  **  endorser  or 
security*'  will  not  be  considered  as  releasing 
the  endorser  from  the  obligations  of  his  en- 
dorsement, ami  binding  him  merely  as  K 
surety.  As  to  the  maker,  he  was  merely  as 
a  surety,  and  the  words  must  be  considered 
as  used  in  refereuce  to  hira.  C.  C.  3008. 
Thompson  v.  Kelso,  577* 

VI.  Damages. 

32.  Where,  at  the  date  of  a  bill,  a  statuta 
was  in  force  allowingdamages at  ten  percent 
in  case  of  protest,  the  right  to  damages  at 
that  rate  must  be  considered  as  part  of  the 
contract.  A  subsequent  statute  reducibgthe 
rate,  though  in  force  at*  the  time  of  suit« 
cannot  affect  the  right  of  the  creditor  to 
damages  at  the  rate  fixed  by  the  statute  in 
force  at  the  date  of  the  contract.  OiUespie 
V.  Cammack,  248. 

VII.  Evidence. 

33.  It  is  unnecessary  to  prove  the  en-* 
dorsement  of  plaintiff's  immediate  endorser, 
when  that  of  the  payee  is  in  blank.  Bank 
of  Louisiana  v.  Lawless,  129* 

34.  Where  plaintiffs  sue  on  a  note  paya- 
ble to  their  order,  expressed  on  its  face  to 
be  for  value  received,  claiming  the  privilege 
of  vendors,  and  asking  for  a  sequestration  on 
the  allegation  that  the  note  was  given  for 
merchandize  sold  to  defendants,  it  is  unne- 
cessary to  prove  the  consideration  to  entitle 
plaintiffs  to  a  judgment  on  the  note.  The 
allegation  is  only  material  so  far  as  the  right 
to  a  sequestration,  and  judgment  for  a  privi^ 
lege,  is  involved.     North  v.  Troxler,  136. 

35.  Where  a  person  endorsed  negotiable 
paper  of  a  short  date  In  the  county  of  his 
late  domicil,  which  the  holder  had  reason  to 
believe  was  still  his  domicil,  and  on  being 
sued  as  endorser  resists  the  action  on  the 
ground  that  his  domicil  was  in  another  State 
and  that  notice  of  protest  should  have  beeii 
sent  to  him  there,  he  will  be  required  to  es- 
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tublith  not  on\j  thnt  he  hnd  abandonftd  his  |  rheftmoant  of  the  credit  previously  exhaott- 

former,   and  acquired  n  new  doinir.il,  but 

must  also  show  affirmatively  thut  he  had 

given  reason nble  publicity  to  the  fact,   and 

had  left  behind   him  reasonable  means  of 

ascertaining  his  new  domicil.    SomervUlt  v. 

Young,  290. 

36.  Where  in  an  action  on  a  negotiable 
instrument  the  defendants  put  in  issue  the 
bona  fides  of  the  holder,  by  expressly  charg- 
ing privity,  and  notice  of  the  original  consi- 
deration   on    which  it    was    issued,   it  is   j'^^^VvMrwilTbrrevrrse^^ 


ed.  to  recover  agiiinsMhe  writer  of  the  letter; 
damage  to  the  party  taking  the  bill  being  ai 
good  a  consideration,  as  benefit  to  the  writer 
of  the  letter.     Nuhcti  v.  Galhraith,  690. 


CESSIOBONORUM. 

I.  A  judgment  homologating  a  tableau  of 
distribution  presented  by  the  syndic  of  aa 


incumbent  on  him  to  show  from  whom,  and 
for  what  consideration,  he  received  it.  Stale 
Banky.  Navigation  Co.^  294. 

37.  Where  a  note  expresses  on  its  face 
that  it  was  given  for  value,  a  denial  of  consi- 
deration, unsupported  by  evidence,  is  not 
enough  to  impose  on  the  pinintilf  the  burthen 
•f  proving  the  consideration.  Duhroca  ▼. 
Husband.  331. 

3d.  In  the  absence  of  evidence  to  the  con- 
trary, an  endorsement  will  be  presumed  to 
have  been  made  at  the  phire  where  the  note 
was  executed,     Halch  v.  Gilmore,  508. 

39.  The  statement  of  a  notary  of  the  city 


to  the  creditors  of  the  filing  of  the  tableau 
was  published  without  any  order  for  publi- 
cation.    Michael  v.  Creditors,  336. 

2.  The  acceptance  by  the  judge  of  the 
cessio  bonorum  made  by  an  insolvent  doea 
not  vest  the  property  absolutely  in  the  cred- 
itors, so  as  to  confer  on  them  a  right  of  own- 
er^hip,  or  dominion  over  it.  The  property 
remains  in  their  hands  only  as  a  pledge, 
which  they  are  bound  to  have  sold,  in  order 
to  distribute  the  proceeds  among  themselves, 
and  to  pay  the  sur,  lus,  if  iiny,  to  the  ceding 
debtor.     The  cession  is  not  a  giving  of  pru- 


-.,,.,                 ,     .                         ,  nerty  by  the   insolvent  in  payment  to  his 

•  ef  New  Orleans,  inude  in  a  protest  nnd  cer-  ^re.lVorVl.y  which  interest  UnrreMod.  The 

tificiite  of  notice.  th..t  H  note  W.I8  presented  i^,^,.^^^  fj^„^^          „f  ,,,e  debt,  which  the 

.ndp..yrae„tdern«nded.«nd   notice  to  the  „redltorh»8  h  r.Rbt  to  exnct  till  the  entire 

•ndorsei-s  mailed,  by  V   D..  ••  hw  iHwful and  ,     y^entof  his  de.i.and ;  consequeoily  where 

duly  sworn  deputy,    •""'ficie'.t  evidence  of  {j,^  „^,.^„j„,d  i, 

the  appointment  and  oath  of  the  deputy.  •,„,J.„gt'igdtie.  not  to  the  i 


though  tt)e  appointment  and  qualiiicatiun  of 
the  deputy  bH  exprest^ly  denied.  No  proof 
aliunde  is  required.  Stat.  14  March.  1844. 
The  Stat,  of  1844  authorizes  a  notury  in 
New  Orleans  to  net  by  deputy,  and  to  certify 
to  wliut  is  done  by  such  deputy.  Citizens^ 
Bank  v.  Bry,  630. 

40.  Where  a  bill  purports  on  its  face  to 
be  drawn  on  a  letter  of  credit,  the  post^es- 
aion  of  the  letter  by  a  third  person,  the 
holder  of  the  bill,  with  an  endorsement  on 
it  made  by  the  drawer  of  the  bill,  showing 
that  it  was  drawn  under  the  letter  of  credit, 
i8^Wm(7/c7r/>  evidence  thut  the  bill  wastuken 
on  thefHith  of  the  letter.  Nisbett  v.  Gal- 
braitk,  690. 

VIIL  LeUer  of  Credit. 

41.  Where  a  letter  of  credit  addressed 
by  one  person  to  another,  authorizes  the 
latter  to  draw  on  the  former  to  a  certain 
amount,  in  sums  to  suit  the  convenience  of 
the  party  to  whom  it  is  given,  and  the  letter 
WHS  evidently  intended  to  be  exhibited  to 
third  persons  to  induce  them  to  take  the  bills 
BO  drawn,  the  promise  which  the  letter  con- 
tains is  a  promise  to  any  one  taking  a  bill  on 
the  faith  of  the  letter;  and  any  advance 
made  on  its  faith  is  asiiflicient  consideration 
to  entitle  the  holder,  in  the  absence  of  any 
evidence  that  the  letter  had  been  revoked  or 


sold  on  a  credit 
date  of  the  sale 
only,  but  to  the  time  of  the  distribution* 
Smalley  v.  Creditors,  387. 

3.  Where  a  debt,  originally  evidenced  by 
a  note,  but  subsequently  merged  in  a  judg- 
ment, is  placed  on  the  schedule  of  an  insol- 
vent, the  debt,  whether  descnb<«d  in  the 
schedule  as  a  judgment  or  a  note,  will  vest 
in  the  svndic  in  the  form  in  which  it  exit^ted 
at  the  date  of  the  cession.  If  the  erroneous 
description  of  the  debt,  as  being  by  note  in- 
stead of  judgments  was  fraudulently  made, 
and  injured  the  sale,  the  creditors  alone  can 
complaiu.     lb. 

4.  It  is  the  duty  of  syndics  to  administer 
estates  confided  to  them  with  economy,  and, 
in  case  of  any  abi  se  of  their  trusta  iu  this 
respect,  the  creditors  will  be  relieved,     lb. 

6.  Where  a  creditor,  who  had  wrongfully 
obtained  certain  merchandize  from  the  shop 
of  his  debtor,  on  the  eve  of  his  cession,  lo 
satisfaction  of  the  claim,  has  a  judgment 
rendered  against  him  in  nn  action  by  the  syn- 
dic for  the  value  of  the  merchnndize,  he 
cannot  plead  in  compensation  of  the  judg- 
ment the  debt,  evidenced  by  a  note,  due 
from  the  insolvent  to  him.  His  only  right  is 
to  a  proportional  share  of  the  funds  of  the 
insolvent  when  distributed.  Yale  v.  yolasL, 
449. 

6.  A  promise  to  pay  a  debt  made  by  the 
debtor,  after  a  cessio  bonorum^  will  8up|xirt 
an  action,   whether  the   insolvent  was  dis- 
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charged  hj  his  cradifors  or  not.  If  not  dis- 
charged, the  lejsal  obli^Htioo  resting  on  him 
is  to  pay  those  creditors  whose  demnnds  nc- 
crued  prior  to  the  cession,  on  his  acquiring 
property  more  than  sufficient  for  his  mainte- 
nance and  for  the  discharge  of  debts  subse- 
quently coutracted  ;  and  the  only  remedy  of 
the  prior  creditors  is  to  require  a  new  sur- 
render. C.  C.  2173.  Stat.  20  February, 
1817.  s.  23.  The  subsequent  promise  cre- 
ates a  new  debt,  which  mny  be  recovered  in 
a  separnte  action  without  requiring  a  new 
surrender.  Though  the  debtor  have  been 
fully  discharged,  the  previous  debt  is  a  suffi- 
cient consideration  for  the  subsequent  prj- 
mise.     C.  C.  1752.     Beck  v.  Howard^  501. 

7.  Prescription  against  the  creditors  of  an 
insolvent  is  suspended  by  a  cestio  honor um. 
The  property  ceded  to  by  the  insolvent  is 
the  common  pledge  of  his  creditors ;  and 
that  pledge  continues  as  long  as  there  are 
assets  to  be  divided.  Wtst  v.  Creditors^ 
529. 

8.  Tn  all  cases  of  insolvency,  whether  the 
insolvent  be  dead  or  alive,  his  property  is 
the  common  pledge  of  his  creditors,  and  each 
creditor  is  a  third  person  as  to  all  the  others, 
and  mny  avail  himself  in  the  coneursn  of  all 
equities  existing  between  them  and  the  in- 
solvent or  his  succession.  Orr  ▼.  I'homas^ 
582. 

9.  The  syndic  is  a  mere  nominal  party  to  a 
tablean  of  distribution  of  the  effects  of  an 
insolvent,  except  so  far  as  his  claims  for  com- 
missions, etc.,  are  concerned.  'J'he  credit- 
ors, inter  se^  are  the  renl  parties  litigant. 
Coiron  v.  M'dlaudon^  664. 

10.  Where,  after  the  death  of  the  syndic 
of  the  creditors  of  an  insolvent,  an  account 
of  his  administration  as  syndic  is  presented 
by  his  executor,  with  a  tabled  u  of  distribution 
which  is  litigated  and  homologated,  the  cre- 
ditors not  having  deemed  it  for  their  interest 
to  provoke  the  appointment  of  another  syn- 
dic, one  who  hoKis  h  debt  which,  at  the  time 
of  the  cession,  belonged  to  a  creditor  who 
was  represented  by  the  attorney  of  absent 
creditors,  will  be  concluded  by  the  judgment 
of  homologation  in  any  attempt  to  annul  a 
8ale  made  by  the  syndic.  Objections  to  the 
proceedings  should  have  been  made  before 
they  were  closed  by  the  distribution  of  the 
proceeds  of  the  property  sold.     lb, 

11.  Where  a  court,  which  had  accepted 
the  cession  of  the  property  of  an  insolvent, 
bomologHtes  a  tableau  disrributing  the  pro- 
ceeds of  the  sale  of  the  property  surrender- 
ed, the  judgment  of  homologation  will  be 
conclusive  upon  creditors  who  were  parties 
to  it.  in  the  absence  of  any  fraud  or  collision, 
and  though  the  sale  was  made  without  any 
order  of  court.  Per  Curiam :  The  court 
having  distributed  by  its  decree  the  proceeds 
of  the  sale  of  the  property,  as  such— ro 


nomine — the  sale  itself  and  the  right  to  tell 
were  thereby  settled.  The  creditors  who 
received  the  proceeds,  and  those  who  sanc- 
tioned the  appropriation  to  debts  which  they 
hnd  an  interest  in  dischnrging,  are  equRlly 
bound  by  the  judgment,  the  law  considering 
them  pHrties  to  it.     /6. 

12.  Where  the  vnlidity  of  the  sale  of  the 
effects  of  an  insolvent  is  attacked  on  the 
ground  of  the  nullity  of  the  whole  proceed- 
ings in  consequence  of  the  creditors  noC 
having  been  cited,  evidence  of  meetings  of 
the  creditors,  held  under  orders  of  court, 
who  advised  a  sale  and  fixed  the  terms,  an<t 
of  the  homologation  of  the  tableau,  are  tul^ 
ficieot  to  sustain  the  sale.     lb. 

See  JuDOMEUT,  15, 


CHARITY  HOSPITAL- 

The  charge  of  five  hundred  dollars  im- 
posed by  sec.  4  of  stat.  of  12  March,  1838, 
on  theatres  in  New  Orlfnns,  for  the  benefit 
of  theChnrity  HospituI,  is  due  every  year« 
Charity  Ho$p'tial  v.  Slickney,  657« 


CITATIOi^. 

1.  An  omission  to  serve  the  petition  and 
citation  on  the  defendiint  is  not  cured  by  ser- 
vice of  a  writ  of  arrest;  nor  can  the  appear- 
ance of  the  defendant,  by  counsel,  on  a 
motion  to  set  aside  the  arrest,  be  considered 
a  waiver  of  service  of  citation  and  petition, 
nor  as  authorizing  the  presumption  of  an 
acknowledgment  of  such  service.  Jacobs  v« 
Sartorius,  0. 

2.  An  omission  by  the  clerk  to  state  in 
the  copy  of  the  petition  served  on  the  de- 
fendant the  date  when  the  original  was  filed, 
is  immaterial.  Bank  of  Louisiana  v.  LaW' 
less,  129. 

3.  Where  the  return  on  a  citation  showi 
that  it  was  served  **oa  a  free  white  person, 
apparently  above  the  age  of  fourteen  years, 
who  was  working  nt  the  sugar  house  at  the 
domicil  of  the  defendant,  who  was  absent  at 
the  time,"  the  service  is  insufficient.  It 
should  have  shown  that  the  person  on  whom 
it  was  served  lived  in  the  house  of  the  de- 
fendant, as  required  by  art.  189  of  the  Code 
of  Practice.     Thibodaux  v.  Wright^  ]  30. 

4.  In  an  action  against  a  religious corpora- 
tioD,  service  of  citation  must  ueSlMdg^on  the 
president  of  the  corporation  in  person,  ^*  or 
at  their  office,  if  they  bold  such  in  perma- 
nence, by  delivery  to  some  of  their  agents.*' 
First  Muntcipaliiy  v.  Christ  Churchy  453. 

5.  The  declaration  of  a  sheritf  on  a  retarn 
on  a  citation  that  A.  is  agent  o  >B.,   ta   not 
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proof  of  the  fact ;  and  soch  a  return,  unnc- 
ponipanied  by  proof  aliunde,  will  not  autho- 
cize  a  judgment,  at  least  where  A.  is  not 
designated  in  the  petition  as  such  agent,     lb, 

See  Appeal,  6,  21  to  25.  Executory  Pro-  : 
lESs,  2,  ti.     Successions,  21). 


CLERK. 

Clerks  of  courts,  except  in  cases  specially 
provided  for  by  law,  are  authorized  to  admi- 
nister oaths  only  in  open  couit.  State  v. 
Jsaact  359. 

See  Attaciiuext,  7.     Criminal  Law,  4" 
KvinE^CE,  26. 


CODES,  ARTICLES  OF,  CITED,  EX- 
POUNDED,  ETC. 
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»4 
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44 

134 


770 
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44 
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44 
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44 

M 
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44 
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600 
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631 
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674 
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14 

783 
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796 
798 
805 

44 

810 
811 
842 
870 
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864 
885 
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894 

4. 

896 
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905 

44 
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44 
*( 
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44 
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565 
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44 
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44 
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600 
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44 
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280 
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600 
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444 
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464 
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105 
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44 
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44 
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444 
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492 

600 
007 
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44 
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174 
167 
202 
101 
600 
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4» 
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44 
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436 
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44 

34 
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44 
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417 

552 
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699 
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326 
44 
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44 

t< 

44 
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337 
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44 
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44 
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2772 

44 
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44 

44 
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4k 
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44 
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94 

44 
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133 
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40 

•  4 

•  4 

447 
600 
428 
436 
428 
436 

4* 

600 
198 
133 
112 
600 

478 

44 

600 
335 


CODES.  ARTICLES  OF,  CITED,  ETC.,  II.  III.— CONTINUANCE.       733 


ART. 

3385 
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3418 
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III.   Code  of  Practice. 
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II 
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69 
323 
272 
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COMMUNITY. 

See  Marriage,  8,  11,  13,  14,  15,  17  to  21. 

COMPENSATION. 

See  BiLLB  OF  Exchange,  etc.,  15.  Cessio 
BoffORUM,  5.  Mandate,  1.  Pleading, 
10.    Successions,  25. 


CONSTITUTION. 
I.    State  ConsiittUion  of  1S12. 


Art.  6,  aec.  15, 
19 
*»  23    - 


page  123 

598 

-     294, 598 


II.    State  CkmstUution  of  1845. 


Art.    63, 

44      71 

"     83 

"  108 

«»  119 

'*  127 
41  144 


piige  497 
-     246,276,436,517 

639 

10,598 

698 

673 

-  360 

in.    Constitution   of  the    United  States. 

Art.  4,  sec.  2,  §  3 page  339 

CONTESTATIO  LITIS. 

When  in  nn  action  for  the  price  of  work, 
alleged  in  the  petition  to  have  been  done 
under  a  verbal  contract,  defendant  answers 
that  there  was  a  written  agreement,  which 
he  annexes  to  his  answer,  and  plaintiff  on 
the  same  day  files  a  supplemental  petition 
declaring  thnt,  though  the  work  was  com- 
menced under  a  verbal  agreement  a  written 
agreement  was  subsequently  made  and  then 
in  possession  of  defendant,  and  the  latter 
goes  to  trial  without  objecting  that  no  de- 
fault had  been  taken  or  issue  joinml  on  the 
supplemental  petition,  the  substance  of  the 
demand  not  being  changed  by  the  supple- 
mental petition,  and  there  being  no  sur- 
prize, the  informality  wiil  be  considered  to 
have  been  waived.      Battaile  v.    O^ydlt 

CONTINUANCE. 

1.  A  continuance  should  be  granted  where, 
from  unforeseen  illness,  the  only  counsel  of  a 
party  is  unable  to  attend  at  the  trial,  and 
the  case  is  a  complicated  one,  and  his  cli- 
ents are  absent,  residing  at  a  distance  from 
the  place  of  trial,  and  there  is  no  reason  to 
believe  that  the  application  for  a  continu- 
ance was  made  for  delay.  The  fact  that  a 
case  had  been  long  pending,  will  not  auth- 
orize the  refusal  of  a  continuance,  where 
the  delay  does  not  appear  to  be  imputable 
to  the  paity  applying  for  it.  Marrero  v. 
Nunez,  64. 

2.  Where  on  the  day  fixed  for  the  trial 
of  a  case,  plaintiff's  counsl  suggests  orally 
the  death  of  the  plaintiff,  but  declines  to 
support  the  suggestion  by  his  affidavit,  or 
further  to  appear  in  the  case,  judgment  of 
non-suit  must  be  rendered.  The  sugges- 
tion of  plaintiff 's  death  should  have  bee  q 
supported  by  the  affidavit  of  the  attorney, 
or  by  other  testimony  rendering  the  death 
probable.    Hawkins  v.  Dartest^  547. 
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CORPORATIONS. 

1.  Incorporated  trading  compaDies  are 
not  partnerships,  according  to  the  iHgnl  prin- 
ciples applicable  to  partnerships  formed  by 
the  voluntary  agreement  of  individuals.  The 
association  of  the  share-hoMers  does  nut 
constitute  a  partnership  according  to  the 
custom  of  merchants,  nor  within  the  prin- 
ciples of  law  established  respecting  joint 
traders.  Corporations  are  to  be  treated 
with  reference  to  the  objects  of  their  crea- 
tion, and  to  the  express  powers  with  which 
the  legislature  may  have  invested  them  ; 
and,  to  that  extent,  the  general  law  of  part- 
nership is  superseded  by  the  charter. 
Purion  V.  New  Orleans  and  CarroUton  Rail- 
road Co.,  19. 

2.  Where  the  charter  of  an  incorporated 
trading  company  declares  that  its  capital 
Bhall  consist  of  a  certain  sum,  divided  into 
shares  of  a  certain  amount,  to  be  paid  in  at 
such  times  and  in  such  proportions  as  may 
be  required  by  the  president  and  directors, 
but  does  not  oblige  the  directors  to  call  in 
the  whole  amount  of  the  shares,  though 
the  share-holdors  will  be  liable  to  third  per- 
sons for  the  full  amount  of  their  subscrip 
tlons,  whether  called  in  or  not.  yet  the 
adoption  of  a  resolution  by  the  president 
and  directors  making  the  call,  being  an  un- 
certain event,  forms  a  condition  which,  as 
between  the  share-holders  themselves,  sus- 
pends the  obligation  to  pay  the  balance  of 
thfir  subscription  until  a  call  is  made  as  pro- 
vided by  the  charter.     lb. 

3.  The  charter  of  a  banking  company 
provided  that  its  capital  should  be  divided 
int«»  shares  of  8100  each,  of  which  $6  shall 
be  paid  at  the  time  of  subscribing  for  the 
shares,  and  the  residue  in  such  instalments 
and  at  such  times,  as  might  be  required  by 
the  diretors.  S50  on  each  share  hav- 
ing been  called  in  and  paid,  a  resolution 
was  subsequkjntly  adopted  by  the  directors, 
providing  **  that  any  stockholder  who  shall 
pay  in  anticipation  a  part,  or  the  full 
amount  due  on  the  stock  held  by  him,  shall 
be  entitled  to  dividends  thereon  in  propor- 
tion to  the  amount  so  paid  in."  Held,  that 
the  payment  of  the  stock  in  full  under  the 
resolution  of  the  board  of  directors  cannot 
be  considered  as  a  loan  to  the  company  of 
the  sum  thus  paid  above  the  amount  called 
in ;  that  the  contract  between  those  who 
thus  paid  in  full  and  the  company,  was  a 
contract  of  partnership  (C.  C.  2772),  the 
consideration  sti pointed  being,  a  participa- 
tion in  the  profits  of  the  company,  and  not 
interest ;  that  being  entitled  to  receive  the 
whole  profits  made  upon  the  additional  sum 
paid,  they  cannot  be  exempted  from  con- 
tributing to  losses  on  that  amount;  that 
even  an  express  stipulation  to  exempt  them 
from  BQch  contribution,  bad  it  been  made 


would  be  void,  both  as  to  the  partners  aod 
third  persons  (C.C  2785);  that  the  share- 
were  necessarily  unequal ;  and  that  the  in- 
equnlity  exists  for  the  purposes  of  liqui<ia. 
tion  as  well  as  for  the  division  of  profits   lb» 

4.  The  separation  of  the  ad  mi uisr  ration 
of  the  barking  business  of  a  company  from 
the  other  business  of  the  corporation,  for 
the  purpose  of  winding  up  the  former,  un- 
der the  provision  of  sec.  7  of  th»  stat.  of  5 
February.  1842,  and  sec.  27  of  the  stat.  of 
14  March,  1842,  could  produce  no  change 
in  its  obligntions  to  its  creditors  or  stock- 
holders; and  an  injunction  will  be  granted 
10  restrain  the  officers  of  the  company  from 
paying  any  dividend  to  the  stockholders* 
while  there  are  any  debts  created  by  its 
former  banking  operations,  unpaid  or  un- 
provided for.  New  Orleans  v.  Commercial 
Bank.  96. 

5.  Though  the  neglect  of  the  corporators 
to  re- appoint  officers  may,  in  certain  crsps, 
suspend  the  existence  of  the  cor|K>ration,  it 
ciinnnt  be  thus  extinguished  to  the  injury  of 
its  creditors.  '  Per  Curiam  :  A  corponttion 
never  can  dissolve  itself  so  as  to  defeat  any 
of  the  just  rights  of  its  creditors.  Brown 
V.  Union  Insurance  Company,  177. 

6.  Where  the  members  of  a  corporation 
neglect  to  appoint  officere.  to  ihe  injury  of 
its  creditors,  the  court  will  appoint  a  mana- 
ger to  wind  up  the  company,     lb. 

7.  Where  no  period  was  fixed  by  the 
charter  of  an  incorporated  compiiny  for  the 
payment  of  a  portion  of  the  subscription 
for  each  share  of  stock,  but  the  direclors 
were  authorized  to  call  in  the  amount  at 
such  times  and  in  such  proportions  as  they 
might  see  fit.  a  creditor  of  the  company  who 
wishes  to  enforce  payment  of  the  balance  so 
due,  must  resort  to  a  direct  action.  The 
liability  of  a  srock- holder  for  this  balance 
cannot  be  enforced  by  proceedings  author- 
ized by  section  13  of  the  stat.  of  2U  March, 
1839.  In  such  a  case  as  no  period  was  fix- 
ed for  the  payment  of  the  balance  due  on 
the  stock,  no  prescription  can  accrue  against 
an  action  by  a  creditor  of  the  company. 
lb. 

8.  Where  a  share-holder  in  an  incoriw- 
rated  company  not  inhibited  by  its  charter 
from  dealing  on  credit,  resists  an  action  in- 
stituted to  compel  him  to  contribute  to  the 
payment  of  a  note  issued  by  the  company 
on  the  ground  that  it  was  not  authorized  to 
issue  notes,  he  must  allege  and  prove  that 
the  note  was  given  for  purposes  unsanction- 
ed by,  and  prejudicial  to,  the  share-holders, 
and  that  the  liolder  was  apprized  of  these 
facts  when  he  took  the  note,  or  that  he  re- 
ceived it  after  maturity,     lb. 

9.  Corporations  will  not  be  held  respon- 
sible for  the  erroiv  of  their  agents  in  plead- 
ing, or  in  defending  suits.  Dilabigarrt  v. 
Second  Municipality^  230. 
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10.  Thft  powers  of  those  charged  with 
the  looil  government  of  internal  divisions  of 
the  State,  and  of  cities  and  towns,  are 
merely  administrative,  except  where  ex- 
press authority  has  been  given  by  law.  C. 
C.  420,  429,  430.  Stale  Bank  v.  Naviga- 
tion Co.,  294. 

11.  No  express  authority  is  given  to  the 
officers  of  municipal  corporations  to  en- 
ter into  the  contract  of  suretyship  ;  nor  is 
there  any  general  authority  from  which  the 
power  to  enter  into  such  an  engagement 
can  be  implied,  or  fairly  deduced,  under  a 
plea  of  usage,  necessity  or  convenience,  or 
public  interest.     lb. 

•  12.  Where  the  powers  of  officers  of  mu- 
nicipal corporations  have  not  been  expressly 
determined,  they  must  be  regulated  in  the 
same  manner  as  those  of  other  agents  (C. 
C.  430);  and  to  bind  the  corporation,  by 
drawing  or  endorsing  bills  of  exchtiige  or 
promissory  notes,  their  authority  must  be 
express  and  special.     C.  C.  2966.     lb. 

13.  A  corporation,  being  the  creature  of 
the  Ijiw,  possesses  only  those  powers  which 
the  charier  creating  it  confers,  either  ex- 
pressly, or  as  incidental  to  its  existence. 
76. 

14.  The  corporation  of  a  town  cannot  be 
made  linbie  fur  dnmnge  to  an  individual  oc- 
casioned by  an  obstruction  in  the  street, 
where  the  injury  might  have  been  avoided 
by  ordinary  care  on  the  part  of  the  plnintilf. 
Per  Curiam ;  We  are  not  to  be  considered 
as  recognizing,  under  our  legislation,  the 
right  of  action  of  an  individual,  in  any  case, 
against  a  town  corporation  for  damagss  in 
consequence  of  accidents  occasioned  by  the 
condition  of  roads,  sf rents,  or  highways. 
Moore  v.  SSkreveporl,  645. 

15.  A  resolution  of  a  municipal  corpora- 
tion, directing  a  soap  factory  in  a  particular 
street  to  be  removed  within  a  certain  time 
unless  put  in  such  a  condition  as  not  to  be  a 
nuisance,  and  imposing  a  fine  of  350  on  the 
parlies  interested  in  the  factory  for  every 
infraction  of  the  resolution,  in  case,  after 
the  time  lirnited,  complaint  should  be  made, 
by  any  three  inhabitants  under  oath,  that 
said  factory  continues  to  be  a  nuisance,  is 
illegal,  and  cannot  be  enforced.  Stats,  7 
June,  1806,  s.  1 ;  14  March,  1810,  s.  1. 
Per  Curiam:  A  fine  is  a  pecuniary  punish- 
ment for  an  offence  against  the  laws  of  the 
municiptdity.  An  ordinance  imposing  a  fine 
is  a  penal  enactment ;  and  must  be  general 
in  its  o|)eration.  An  ordinance  may  im- 
pose fines  on  persons  carrying  on  offensive 
trades  in  a  certain  street,  or  suburb,  or  dis- 
trict, where  they  would  be  injuriors  to  the 
public  health;  but  an  ordinance  designating 
one  individual,  or  one  establishment,  and 
subjecting  the  owne.is  to  punishment,  is 
contniry  to  common  right,  first  M\>- 
nicifality  v.  Blineau^  668. 


COSTS. 
See  Attachment,    13.    Injunction.  2. 

COURTS. 

1.  The  sittings  of  the  late  District  Court 
of  the  First  District  were  divided  into 
monthly  terms.  Stats.  10  February,  1813, 
s.  5;  29  April.  1824.     St,  Avid  v.  Pichot,  6. 

2.  Decision  in   Dupuy  v.  Bemiss,  2  An. 
509,  as  to  the  jurisdiction  of  the  courts  of 
the  United  States  touching  successions  un- 
der administration,   affirmed.     Stockton  v. 
Stanbrovgh,  390. 

3.  Where  a  court  is  called  npon  to  en- 
force a  right,  it  may  avail  itself  of  its  juris- 
diction over  the  person  to  do  justice  relative 
to  a  subject  matter  beyond  its  jurisdiction, 
though  lands  he  affected  by  the  decree. 
McDowell  V.  Read,  391. 

4.  A  court  of  Probates,  under  the  judi- 
cial organization  anterior  to  the  constita- 
tion  of  1845,  was  not  without  jurisdiction 
of  actions  in  which  the  title  to  real  estate 
was  incidentally  involved.  Orr  v.  Thomas, 
582. 

5.  Decision  in  Succession  of  Macarty,  2 
An.  979,  affirmed.     Ex  parte  Bvjol,  716. 

See  Criminal  Law,  1.    Successions,  1. 
CRIMINAL  LAW. 

I.  Special  Court  for  Trial  of  Slaves. 

1.  On  the  trial  of  a  slave  before  a  tribu- 
nal assembled  under  the  provisions  of  the 
Stat,  of  1  June,  1846,  which  requires  that  it 
should  be  composed  of  two  justices  of  the 
l>eace  and  ten  owners  of  slaves,  no  objec- 
tion can  be  made,  after  they  have  been 
sworn,  to  the  persons  empannelled  to  serve 
with  the  justices,  on  the  ground  that  they 
are  not  slave-holders.     State  v.  Isaac.  359. 

2.  Where  a  slave,  tried  for  a  capital  of- 
fence before  a  tribunal  organized  under  the 
Stat.  1  June,  1846,  which  provides  (sec.  8) 
that  when  an  offender  "  shall  be  convicted 
of  any  crime  punishable  with  death,  the 
justices  shall- sign  a  sentence  to  that  effect'% 
is  found  guilty,  but  one  of  the  justices  re- 
fuses to  sign  the  sentence,  and  the  tribunal 
is  dissolved  without  the  judgment  haviug 
been  signed,  the  conviction,  being  one  upon 
which  no  sentence  could  be  pronounced 
in  consequence  of  the  dissolution  of  the  tri- 
bunal, cannot  be  pleaded  in  bar  of  a 
subsequent  prosecution  for  the  same  of- 
ence.  Per  Ctriam:  To  sustain  a  plea  of 
auterfoits  convict  the  conviction  must  be 
one,  which,  at  the  time  of  pleading  it,  is 
susceptible  of  being  followed  by  a  sentence. 
lb. 

3.  A  justice  of  the  peace  who  had  form- 
ed part  of  a  tribunal  for  the  trial  of  a  slave 
organized  under  the  stat.  of  1  June,  1846, 
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and  who  hnd,  after  hearing  e?idence,  de- 
clared his  conviction  of  the  guilt  of  the 
accused,  is  not  on  that  account  disqualified 
to  sit  on  a  tribunal  subsequently  organized 
for  a  second  trial  for  the  same  offence,     lb, 

4.  The  oath  required  of  members  of  a 
tribunal  organized,  under  the  statute  of  1 
June,  1846,  for  the  trial  of  slaves,  cannot 
be  administered  by  the  clerk  of  a  District 
Court,     lb. 

6.  The  fact  that  there  is  no  judge  to 
preside  over  the  deliberations  of  the  jury 
of  freeholders,  on  the  trial  of  slaves  for 
criminal  offences  before  the  tribunals  estab- 
lished by  the  stat.  1  June,  1846,  and  the 
impossibility,  inconsequence,  of  presenting 
to  the  Supreme  Court  any  question  as  to 
the  sufficiency  of  the  proof  to  justify  a 
conviction  by  a  bill  of  exceptions  to  the 
charge  of  a  judge,  is  a  difficulty  resulting 
from  the  defective  organization  of  the  infe- 
rior tribunal,  which  can  only  be  remedied 
by  legislative  interference.  State  v.  Nel- 
son^ 497. 

6.  After  conviction  of  a  slave  tried  for 
murder  before  a  tribunal  organized  under 
the  Stat,  of  1  June,  1846,  judgment  will 
not  be  arrested  on  the  ground  that  he  was 
not  arraigned,  and  did  not  plead  to  the 
charge,  where  the  record  shows  that  he  was 
defended  by  counsel,  and  the  court  states 
that  he  was  convicted  after  an  impar- 
tial trial.  Under  the  stat.  of  1846,  objec- 
tions not  relating  to  the  substance  of  the 
prosecution  cannot  be  considered  on  appeal. 
State  V.  Jerry,  497. 

7.  Where  the  day  fixed  for  the  execu- 
tion of  a  sentence  of  death  pronounced 
against  a  slave  convicted  before  a  tribunal 
organized  under  the  stat.  of  1  June,  1846, 
passes  by,  pending  an  appeal,  the  Su- 
preme Court  have  no  power  to  fix  another 
day.     i6. 

IL  Selling  Intoxicating  Liquors  to  Slaves. 

8.  One  who  sells  spirituous  and  intoxi- 
cating liquor  to  a  slave,  will  be  liable  to  the 
pennlties  imposed  by  the  stat.  of  2  April, 
1632,  though  the  slave  was  hired  to  him  at 
the  time.  Aliter,  where  the  liquor  was  not 
soldi  but  given.     State  v.  Lyons,  154. 

IIL  Bail. 

9.  Under  sec.  10  of  the  stat.  of  30  May, 
1846,  and  ai*t.  108  of  the  constitution,  one 
who  has  taken  an  appeal  from  a  judgment 
convicting  him  of  any  offence,  may  be  ad- 
mitted to  bail  pending  the  appeal,  where  the 
olfence  charged  is  one  which  would  have 
authorized  his  admission  to  bail  before  con- 
viction. The  bond  to  be  executed  by  the  pri- 
soner under  such  circumstance  is  a  bail  bond, ' 
aiici  not  a  reeognizanco  or  appeal  bond.    The 


inferior  court  is  not  entirely  divested  of 
jurisdiction  by  granting  the  appeal,  the 
judge  being  still  authorized  to  admit  the 
prisoner  to  bail ;  and  the  bail  bond  should 
be  made  returnable  before  the  inferior 
court,  which  alone  is  authonzed  to  order 
the  execution  of  the  final  decree  on  the 
appeal.  Stat.  26  May,  1846,  s.  5.  Stale 
V.  Jones.  10, 

10.  Where  one  convicted  in  a  criminal 
proceeding  is  admitted  to  bail  pending  an 
appeal,  the  bond  may  be  executed  in  the 
presence  of  any  officer  of  the  court  or  other 
person  designated  by  the  judge;  but  the 
allowing  of  bail,  and  the  determination  of 
the  amount  in  which  the  parties  are  to  be 
bound,  are  judicial  acts,  and  must  be  per- 
formed by  the  judge,     lb. 

11.  No  judgment  can  be  rendered  against 
the  sureties  on  a  bail  bond  executed  by  one 
admitted  to  bail  pending  an  appeal  from  a 
judgment  in  a  criminal  proceeding,  wherb 
the  charge  stated  in  the  bond  is  not  sucli 
as  will  warrant  any  criminal  prosecution, 
where  it  is  not  shown  that  the  sureties 
were  aware  of  the  charge  actually  preferred 
against  the  accused  and  of  which  he  was 
convicted,  nor  that  they  consented  to  be-» 
come  bound  for  his  appearance  to  answ^er 
any  other  charge  than  that  stated  in  the 
bond.  Per  Curiam  :  If  the  cause  of  taking 
the  bond  be  incon*ectly  stated  the  defnct 
cannot,  as  regards  the  sureties,  be  snppliedt 
as  in  the  case  of  a  recognizance,  by  refer-^ 
ence  to  the  indictment.     lb. 

12.  Where  a  district  judge,  before  whom 
a  prisoner  charged  with  an  offence  punish- 
able with  more  than  seven  years*  impriaon- 
ment  at  hard  labor,  is  brought  on  a  writ  ot 
habeus  corpus,  admits  him  to  bail,  ordering 
the  surety  to  be  judged  of  and  accepted  by 
a  justice  of  the  peace  named  in  the  order; 
the  surety,  when  sued  on  the  bond,  cannot 
exonerate  himself  from  liability,  on  the 
ground  that  a  justice  of  the  peace  conid 
not  admit  to  bail  one  accused  of  such  an 
offence.  The  prisoner  was  admitted  tf> 
bail  by  the  district  judge,  who  was  autho- 
rized to  delegate  to  his  clerk  or  a  justice 
authority  to  accept  the  bond.  State  v. 
Sewall,  575. 

13.  A  justice  of  the  peace,  before  whom 
a  party  is  brought  for  examination,  cannot 
admit  him  to  bail,  if  the  crime  of  which  he 
is  accused  be  **  punishable  with  death,  or 
with  seven  years,  or  more,  imprisonment  at 
hard  labor.'*  Stat.  31  March,  1807,  s.  13. 
This  statute  is  not  inconsistent  with  article 
108  of  the  constitution  of  1845,  nor  with 
the  corresponding  article  of  the  constitu- 
tion of  1812.  These  articles  are  silent  in 
relation  to  the  magistrates  who  shall  admit 
to  bail,  leaving  the  subject  to  the  discr**- 
tion  of  the   legislature.     Slate  v,  Uarptr^ 
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14.  A  bail  bond  taken  by  a  jastice  of  the  < 
peace  in  a  case  in  which  he  is  prohibited  by  > 
law  from  admitting  the  party  to  bail,  is  void;  i 
and  the  S^tate  cannot  recover  on  it.     lb, 

IV.  Indictment, 

15.  Service  on  the  prisoner  of  a  copy 
of  an  indictment,  unaccompanied  with  the 
finding  of  the  grand-jury,  is  not  a  compli- 
nnne  with  sec.  35  of  the  stat.  of  4  May, 
1805,  which  requires  that  the  prisoner  shall 
have  a  copy  of  the  entire  instrument  served 
on  him.  Per  Curiam:  The  finding  of  the 
granJ-jary  roust  be  endorsed  on  the  bill; 
the  endorsement  is  a  part  of  the  indictment, 
rendering  it  a  complete  accusation  against 
the  prisoner,     lb, 

16.  A  prisoner  does  not  waive  his  right, 
under  sec.  35  of  stat.  4  May,  1805,  to  have 
delivered  to  him  a  copy  of  the  indictment 
and  list  of  jaroi*s  two  days  before  his  trial, 
by  pleading  without  claiming  it.     lb, 

n»  k  caption  to  an  indictment  is  not  re- 
quired by  the  laws  of  this  State.  State  v. 
Lyons  ^  154. 

18.  It  is  no  objection  to  an  indictment  for 
an  ofiTence  created  by  statute,  that  it  does 
uot  aver  that  the  accused  was  not  embraced 
withm  the  terms  of  the  proviso.  What 
comes  by  way  of  a  proviso  in  a  statute  must 
be  urged  by  way  of  defence  by  the  accused; 
otherwise,  where  the  exceptions  are  in  the 
enacting  part  of  the  law,  when  it  must  ap- 
pear in  the  charge  that  the  accused  does  uot 
fall  within  any  of  them.     lb. 

V.  Pleas   of  Auterfoits  Acquit  or  Con- 
vict. 

19.  One  accused  of  crime  can  plead  a 
former  trial  in  bar  of  a  prosecution  for  the 
same  ofi^ence,  only  when  it  resulted  in  a 
verdict  either  of  acquittal  or  conviction, 
under  such  circumstances  as  would  enable 
him  to  sustain  the  plea  of  auterfoits  acquit 
or  auterfoits  convict.  Where  a  verdict  is  so 
imperfect  and  uncertain  that  no  judgment 
can  be  rendered  on  it,  the  accused  must  be 
tried  again,  either  upon  the  same  indictment 
or  on  a  new  bill.     iState  v.  Ritchie,  715. 

See  supra,  2. 

VI.   Evidence. 

20.  When  confessions  of  guilt  are  given 
in  evidence,  the  whole  must  be  taken  to- 
gether ;  and  where  a  witness,  wffered  to 
prove  a  confession  by  the  prisoner,  states 
^*  that  the  accused  told  him  that  he  had 
killed  the  deceased,  and  commenced  justi- 
fying the  act,  when  witness  stopped  him,'' 
the  confession  will  not  be  allowed  to  go  to 
the  jury,  he   having  been  deprived  of  tho 

1);; 


benefit  of  the  explanations  with  which  he 
intended  to  accompany  it,  and  which,  if 
made,  would  have  been  admissible  in  evi- 
dence.    State  V.  Isaac,  359. 

21.  On  an  information  against  a  party  for 
the  violation  of  the  statute  against  gaming 
by  playing  at  a  particular  game,  an  ordinance 
of  a  municipal  corporation  authorizing  the 
game,  and  receipts  of  its  treasurer  for  the 
price  of  a  license  t«  exhibit  the  game  during 
the  time  when  the  alleged  breach  of  the 
statute  occurred,  are  inadmissible.  But 
the  ordinance,  thbiigh  no  such  legal  justifi- 
cation or  excuse  as  authorized  its  admission 
to  the  jury  as  evidence,  might  be  received 
by  the  judge  after  verdict,  in  mitigation  of 
damages.     State  v.  Caldtcctl,  435. 

22.  Such  confessions  of  the  accused  alone 
as  have  been  voluntarily  made,  uninfluenced 
by  either  hope  or  fear,  can  be  given  in 
evidence  against  him  ;  but  they  must  be 
shown  to  have  been  thus  made  before  they 
can  be  received.     State  v.  Nctson,  497. 

23.  The  fact  that  the  accused  was  in  the 
stocks  at  the  time  that  a  confession  of  guilt 
was  made  by  him,  in  which  he  had  been 
placed  merely  for  safekeeping,  will  not  ren- 
der the  confession  inadmissible.  Where 
the  resttraint  is  such  only  as  is  necessary  for 
the  safekeeping  of  the  prisoner,  it  will  not 
render  his  confession  inadmissible,     lb. 

24.  Where  a  slave  in  conHnement  under 
a  charge  of  murder,  on  a  representation 
made  to  him  by  the  overseer  of  the  estate, 
a  son  of  his  muster,  '*that  it  would  be  bet- 
ter for  him  to  tell  what  he  had  done,"  con- 
fesses the  crime,  the  confession  cannot  be 
given  in  evidence  against  him.  Per  Cu^ 
riam:  Although  opposite  opmions  have  been 
entertained  as  to  the  question,  whether  a 
confession  made  to  a  ))erson  who  has  no 
authority  over  the  prisoner,  upon  an  induce- 
ment offered  by  that  person,  be  admissible, 
it  seems  to  be  settled  that  if  the  inducement 
be  offered  by  a  master  to  a  servant  or  by 
any  other  person  having  authority  over  the 
prisoner,  the  confession  will  not  be  deemed 
voluntary,  and  will  be  rejected,     lb. 

25.  As  a  general  rule,  no  evidence  is  ad- 
missible of  other  felonies  committed  by  the 
prisoner  than  that  charged  in  the  indict- 
ment. But  there  are  exceptions  to  this 
rule,  one  of  which  is  where  it  becomes  ma- 
terial to  show  the  intent  with  which  the  act 
charged  was  done,  when  evidence  may  be 
given  of  a  distinct  offence,  not  laid  in  the 
indictment.  Thus,  on  an  indictmont  under 
the  stat.  of  6  March,  1819,  s.  2,  for  **  stab- 
bing and  thrusting  with  intent  to  commit 
the  crime  of  murder,"  it  devolving  on  the 
prosecution  to  show  that  the  act  was  done 
under  such  circumstances  that  the  offence 
wolild  be  'murder  if  death  ensued,  malice 
must  hv  pliowii :  and  for  ihat  purpose  evi- 
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dence  is  admissible  of  an  attempt  by  the  r 
prisoner  to  poisoa  the  party  stabbed,  and  | 
this  whether  the  attempt  to  poison  had  been  | 
declared  a  crime  by  statute  or  not.     Stale 
V.  Patza,  512. 

26.  An  indictment  for  stabbing  is  not 
supported  by  proof  of  a  cutting.  Per  Cit- 
riam:  The  word  stab  imports  a  wound 
made  with  a  pointed  instrument;  the  word 
cutt  one  with  an  instrument  having  an  edge. 
lb. 

27.  Where  several  persons  have  entered 
into  the  same  criminal  design,  tlie  aots  or 
declarations  of  one  of  them,  in  furtherance 
of  the  general  object,  are  admissible  in  evi- 
dence against  all  t.ie  confederates;  but  where 
an  information  is  filed  against  two  persons, 
who  are  tried  together  for  the  same  oflence, 
without  any  evidence  to  establish  a  previ- 
ous combination,  the  eonfessions  of  one  pri- 
soner are  inadmissible  in  evidence  against 
the  other ;  they  will  not  be  allowed  to  affect 
any  one  but  the  person  who  made  them. 
Slate  Vr  HogaUf  714. 

VI L  Jury  and   Vcrdlcf^ 

2B.  The  delivtM-y  to  the  prisoner  of  a  list 
of  persons  drawn  to  serve  as  jurors,  a  large 
portion  of  whom  had  been  either  previous- 
ly excused  from  serving,  or  were  not  sum- 
moned, or  were  exempted  from  serving  as 
jurors,  and  had  made  know  their  causes 
of  exemption,  though  it  contain  among  the 
I'est  the  names  of  all  the  jurors  who  are  to 
serve  on  the  prisoner's  trials  is  not  a  compli- 
ance with  the  letter  or  spirit  of  sec.  35  of 
the  Stat,  of  4  May,  1805.  Fer  Curiam  : 
The  object  of  the  statute  is  to  enaMe  the 
accused  to  enquire  into  the  characters  of 
the  jurors  by  whom  he  is  to  be  tried,  and 
to  prepare  his  challenges ;  and  a  list  con- 
taining other  names  than  those  of  the  ju- 
rors really  to  be  presented  on  the  trials  ne- 
cessarily tends  to  embarrass  the  prisoner  in 
preparing  his  challenges,  and  thus  defeats 
the  ends  of  the  law.     State  v.  HoicclL,  50. 

29.  Sec.  7  of  the  stat.  6  April,  1843, 
authorising  juries,  in  cases  in  which  capital 
punishment  or  imprisonment  at  hard  labor 
tor  hfe  is  inflicted  for  any  crime  committed 
by  a  slave,  to  pronounce  sentence  of  death, 
imprisonment  at  hard  labor  for  life,  or  im- 
prisonment for  a  shorter  term,  was  not 
repealed  by  the  statate  of  1  June,  1846. 
State  v.  LewiSi  398. 

30.  Jurors  cannot  be  heard  as  witnesses 
to  impeach  their  own  verdicts.  The  court 
must  derive  its  knowledge  of  the  miscon- 
duct of  the  jury,  from  some  other  source 
than  the  jurors  themselves.  State  v.  Cald- 
well, 435. 

31.  Where  a  special  verdict  is  returned, 
the  jury  must  find  all  the  circumstances 
which  constitute  the  offence,  to  enable  the 


court  to  render  judgment.  No  defect  in 
the  statement  by  the  jury  can  be  supplied 
by  intendment  or  implication.  Thus  where 
the  carrying  away  and  disposing  of  the  slave 
of  another  constitutes  no  offence  under  the 
statute,  unless  the  owner  be  thereby  de- 
prived of  the  use  and  benefit  of  the  slave, 
and  the  verdict  does  net  state  that  the  car- 
rying away  was  without  the  owner's  con- 
sent, no  judgment  can  be  rendered  on  it. 
State  V.  Kitchieo  511. 

32.  A  verdict  so  imperfect  and  uncertain 
that  no  judgment  can  be  rendered  on  it,  does 
not  operate  as  an  acquittal,  and,  even  if  the 
prisoner  be  discharged,  is  no  bar  to  another 
prosecution  for  the  same  offence.  In  such 
a  case  a  venire  facias  de  no9o  should  be 
awarded.     lb. 

Vni.    Aj^al. 

33.  The  jurisdiction  of  the  Supreme 
Couit  in  criminal  cases  being  limited  by  the 
constitution,  article  62,  to  questions  of  law 
alone,  it  will  not  examine  into  the  facts  io 
any  such  case,  for  the  purpose  of  determin- 
ing whether  the  evidence  authorized  a  coor 
viction.    State  v.  Nelson,  497. 

34.  Questions  in  eriminai  cases  can  only 
be  brought  before  the  Supreme  Court  by  a 
bill  of  exceptions  to  the  opinion  of  the  judge 
admitting  or  rejecting  testimony,  or  to  hi» 
charge  to  the  jury,  or  by  an  assigumeot  oS 
error.     lb. 

IX.  Forfeited  Bonds  and  Recognizances* 

35.  Sec.  4  of  the  stat.  of  1  April,  1835, 
which  provides  that  **  all  bonds  and  recog- 
nizances taken  by  the  associate  judges, 
mayor,  or  recorder,  within  the  city  of  New 
Orleans,  for  the  public  peace  or  in  criminal 
matters  generally,  shall,  when  forfeited,  be 
recovered  by  the  city  attorneys  for  the  use 
of  the  corporation  of  New  Orleans,"  in- 
cludes among  the  bonds  which  are  to  inure 
to  the  benefit  of  the  city,  bonds  returnable 
before  the  District  Court  as  well  as  those 
which  are  returnable  before  the  mayor,  as- 
sociate judges,  or  recorder.  The  stat.  of 
11  March,  1837,  ch.  104,  indicates  no  in- 
tention on  the  part  of  the  legislature  to 
change  the  destination  of  the  proceeds  of 
these  bonds,  when  collected.  SiaU  ▼• 
Harris,  67. 

36.  The  stat.  of  8  March,  1836,  dividing 
the  city  of  New  Orleans  into  three  munici- 
palities, did  not  abolish  the  old  city  corpo^ 
ration,  ner  deprive  it  of  the  right  of  suing 
for  the  amount  of  forfeited  bonds  and  re- 
cognizances, directed  by  sec.  4  of  the  slat, 
of  1  April,  1835,  to  be  recovered  for  its 
use.     lb. 

37.  W^here  a  judgment  has  been  render- 
ed  against  one  who  had  executed  a  bond  t» 
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appear  and  answer  a  crimiQal  charge,  and 
agaiust  his  surety,  but  it  does  not  appear 
from  the  judgnieot,  nor  any  part  of  the 
record,  that  the  accused  was  called  upon 
his  bond  to  answer  the  charge,  nor  that  the 
judgment  was  rendered  for  the  amount  of  a 
bond  or  in  consequence  of  its  forfeiture,  and 
no  bond  was  produced  on  the  trial,  the  judg- 
ment must  be  reversed.  A  valid  judgmeut 
could  only  have  been  rendered  upon  the 
production  of  a  bond  in  a  form  which  made 
full  proof  of  itself,  or  upon  proof  of  its -exe- 
cution.    State  V.  Cooper^  226. 


CURATOR. 
See  Successions,  V^ 

CURATOR  AD  HOC- 
See  Absentce. 

DATION   EN  PAIEMENT. 

In  a  dation  en  paiemem^very  thing  doubt- 
ful or  ambiguous  must  be  interpreted  against 
the  donee  or  creditor.     Groves  v.  Steel,  280. 

DOMICIL. 
See  Bills  of  Exchanoe,  etc.,  35. 

DONATIONS. 

I.  Donations   Generally. 

1.  Under  the  Spanish  law  one  having 
neither  ascendants  nor  descendants  was  un- 
der no  incapacity  to  dispose  of  his  property 
by  donation  in  favor  of  a  concubine.  By 
the  Code  of  1808,  book  3,  tit,  2,  art.  10, 
persons  living  in  open  concubinage  were 
declared  incapable  of  making  to  each  other 
any  universal  donation,  or  under  an  univer- 
sal title,  inter  vivos  or  mortis  causa.  The 
prohibition  to  make  any  donation  of  immov- 
ables, or  any  donation  of  moveables  exceed- 
ing one-tenth  part  of  the  whole  vahie  of  the 
donor's  estate,  unless  in  case  of  a  subse- 
quent marriage,  was  introduced  by  the 
Code  of  1825,  art.  1468.  Macarty  v.  Man- 
deville,  239. 

2.  The  prohibition  by  law  of  donations  of 
a  particular  character  implies  the  right  to 
make  those  not  within  the  prohibition,     lb* 

3.  A  confirmation  by  the  heirs  of  the 
donor  of  a  donation  void  for  matters  of  form, 
will  preclude  them  from  subsequently  op- 
posing such  vices  of  form.  C.  C.  2254. 
Deschapellcsv.  Labirre,  522. 


4.  The  validity  of  a  donation  made  to  a 
minor  child  by  a  third  person,  cannot  be 
questioned  by  a  creditor  of  the  father  of 
the  minor,  who  has  no  interest  in  the  pro- 
perty, but  simply  administers  rtfor  his  child. 
The  validity  of  the  donation  is  a  matter  be- 
tween the  donors  and  those  claiming  under 
them,  and  the  donees.  Snow  v.  Copley^ 
610. 

5.  A  donation  made  to  a  city  of  a  hospi- 
tal, which  recites  that  it  was  made  **  para 
que  se  puedan  recoger  los  leprosos  que  hay 
actualmente  en  gran  numero,  y  el  publice 
goze  de  este  beneflcio  perpetuamente,  a 
cuyo  efecto  desde  ora  para  siempre  hace 
donacion  en  forma,  renunciando  todo  dere- 
cho  que  tenga  y  pueda  tener  a  dichos  ede- 
ficios  y  tierra  que  lleva  bajo  de  los  referidos 
linderos,"  is  a  donation  sub  modo,  and  not  a 
conditional  donation,  and  the  donees  may, 
without  forfeiting  the  donation,  opply  the 
property  to  another  object  than  that  con- 
templated by  the  donor.  Per  Curiam  : 
There  is  a  material  difference  between  the 
motives  which  the  donor  mentions  as  being 
the  cause  of  his  liberality,  and  the  condi- 
tions he  imposes.  The  failure  of  a  condi- 
tion annuls  the  donation,  but  it  remains  valid 
although  the  motives  expressed  as  the  cause 
of  it  bo  antrue.  Fontalba  v.  Nctc  Orleans, 
660. 

6.  A  donation  made  for  the  erection  of 
an  hospital,  being  a  liberality  por  obra  pia- 
dosa,  cannot  be  revoked  for  a  failure  to  com- 
ply with  the  charge  or  condition  on  which  it 
was  made,  unless  the  donor  has  so  provided 
expressly,     lb, 

IL   Testaments. 
1.  Form,  Effect  and  Validity. 

7.  A  legatee  of  the  usufruct  of  the  only 
immovable  property  of  a  succession,  though 
under  a  particular  title,  must  be  considered 
as  an  universal  legatee  of  the  usufruct,  and 
his  obligations  in  regard  to  debts  to  which 
the  immovable  is  to  contribute  must  be  gov- 
erned by  the  rules  relating  to  legatees  under 
an  universal  title  ;  and  where  property  is 
encumbered  by  a  mortgage  created  by  the 
testator,  even  were  the  d.evise  of  the  usu- 
fruct to  be  considered  a  special  legacy,  the 
heir  would  not  be  bound,  in  the  absence 
of  any  express  provision  in  the  will  to  that 
effect,  to  discharge  the  mortgage.  C.  C 
1631.     Succession  of  Sinnott,  175. 

8.  By  the  Spanish  law  formerly  in  force 
in  this  State,  a  testament  became  void  by 
the  subsequent  birth  of  a  child.  6  Partida« 
tit.  1,  law  20;  tit.  12,  law  3.  Hackettv. 
Stephens,  271. 

9.  A  bequest  of  land  '*  on  the  condition 
that,  in  case  the  legatee  should  die  without 
posterity  and  without  having  disposed  at 
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tbe  land,  it  shoulJ  belong  to  a  third  person," 
creates  a  jideicommis8um<t  prohibited  by  art. 
3507  of  the  Civil  Code.  Vudoslange  v. 
Jioss,  432. 

10.  Where  a  testator  directs  that  a  sum 
of  money  shall  be  placed  in  the  hands  of  a 
certain  pei*son  to  be  invested  by  him  in  real 
estate  or  loaned  at  interest,  as  he  may  deem 
best,  the  rent  or  interest  thereupon  to  be 
paid  monthly  to  a  third  person  during  the 
life  of  the  latter;  and  the  person  by  whom 
the  investment  was  to  be  made  purchases  at 
probate  sale  of  the  succession  of  the  testa- 
tor a  large  amount  of  property,  giving  to  the 
executor  in  part  payment  of  the  price, his  re- 
ceipt for  the  sum  so  to  be  invested ;  but  the 
purchaser  never  invests  the  sum  as  directed 
by  the  will,  and  some  years  after  makes  a 
cessio  honorum^  including  the  property  pur- 
chased from  the  succession ;  on  an  opposi- 
tion by  the  legatee  to  a  tableau  presented 
by  the  syndics  of  the  insolvent:  Held^ 
that  he  has  no  legal  mortgage  on  the  real 
estate  purchased  by  the  insolvent  from  the 
succession  of  the  testator,  to  secure  the 
principal  or  interest  of  his  legacy ;  that  the 
legacy  has  been  discharged,  so  far  as  the 
heirs  could  do  it;  that  art.  1626  of  the  Civil 
Code  applies  only  where  the  heira  refuse 
to  discharge  a  legacy ;  that  the  opponent 
has  only  an  ordinary  claim  against  the  in- 
solvent, for  whose  acts  or  omissions  the 
heirs  of  the  testator  cannot  be  made  re- 
sponsible.    Canaby  v.  Creditors^  491. 

11.  Where  a  testator  bequeaths  a  sum  of 
money  to  A,  "for  his  sole  use  and  benefit, 
without  any  security  whatever,  during  his 
natural  life,  and  at  his  death  to  be  divided 
and  given  equally  to  the  children  of  S,''  he 
must  be  considered  as  intending  to  create 
an  usufruct  in  favor  of  A.  Such  a  disposi- 
tion is  within  the  exception  created  by  art. 
1509  of  the  Civil  Code  to  the  prohibition  of 
substitutions  and  jldeicornmissa.  The  pro- 
perty in  the  sum'  bequeathed  does  not  vest 
absolutely  in  A  ;  for  though,  where  the 
usufruct  is  of  things  which  cannot  be  used 
without  being  expended  or  consumed,  the 
usufructuary  has  a  right  to  dispose  of  them 
at  his  pleasure,  under  the  obligation  of  re- 
placing them  or  their  value,  at  the  expiration 
of  the  usufruct  (C.  C.  542),  as  between  the 
parties  in  interest,  the  law  recognizes  him 
to  whom  the  property  is  to  fall  ou  the  ter- 
mination of  the  usufruct  as  the  owner,  and 
the  usufructuary  simply  as  such.  C.  C. 
543  tx>  549,  556.  Whenever  an  usufruct  is 
legally  established,  whether  perfect  or  im- 
perfect according  to  the  provisions  of  the 
Code,  the  prohibition  is  nut  violated.  Fisk 
V.  Fisk,  494. 

12.  Where  the  usufruct  of  a  sum  of  mo- 
ney is  bequeathed  to  a  person,  '*  during  his 
natural  life,  and  at  hi.«  donth  to  hv  divided 


I  and  given  equally  to  the  children  of  a  third 
'  person,"  such  only  of  the  children  of  the 
,  latter  as  were  alive  at  the  testator^s  death, 
'  can  take  under  the  testament.     C.  C.  1467, 
1458,  145il,  1469.     Jb. 
I      13.  A  testament,  disposing:  of  moveables 
,  and   immovables   situated    here,    made   in 
another  State  of  the  Union,  by  a  resident 
of  this  Slate,  temporarily  absent  from  home, 
'  and  who  afterwards  returned  and  died  at 
I  his  domicil  in  this  State*  if  clothed  with  all 
.  the  formalities  prescribed  for  the  validity  of 
I  wills  in  the  place  where   it  was  executed, 
I  will  be  valid  here.     C.  C.  1588, 1589.     Art. 
1589  cannot  be  confined   to  the   cases  of 
i  foreigners,  or  of  testaments  disposing  only 
;  of  moveables;  nor  is  there  any  inconsisten- 
j  cy  between  it  and  art.  1581.     Per  Curiam: 
I  If  a  testament  contain    a  substitution   or 
Jideicominissum,  which  our  law  prohibits,  we 
I  should  hold  such  a  disposition  null,  though  it 
might  be   valid  by  the    laws  of  the    State 
where  made.     But  in  what  relates  to  the 
exterior  form,  not  the  substance  of  the  tes- 
tament, nothing  in  our  Code   authorizes  a 
distinction  between  moveables  and  immova- 
bles.    Succession  of  McCandless,  579, 

14.  The  third  clause  of  art.  10  of  the 
Civil  Code  refers,  not  to  the  form,  but  to  the 
substance  of  a  testamentary  disposition, 
permitting  the  validity  of  such  a  disposition 
of  movables  to  be  regulated  by  the  laws  of  a 
foreigner*s  domicil.     lb. 

15.  A  nuncupative  testament,  executed 
under  private  signature  in  the  country,  in 
the  presence  of  only  four  witnesses  residing 
in  the  place  where  it  was  made,  is  valid, 
where,from  the  violence  of  the  disease  with 
which  the  testator  was  attacked,  and  the  dis- 
tance at  which  other  persons  com|)etent  as 
witnesses  resided,  a  greater  number  could 
not  be  procured.  Henrittte  v.  Duplessisy  658. 

16.  Where  a  testator  leaves  two  wills, 
provisions  in  the  first  contrary  to  or  incom- 
patible with  those  of  the  last  are  considered 
as  having  been  revoked,  and  for  the  purpose 
of  ascertaining  any  such  change  of  inten- 
tion, the  two  wills  are  to  be  considered  as 
distinct  and  as  executed  at  different  dates; 

I  but  the  other  dispositions  must  be  consider- 
ed as  forming  parts  of  one  will.  Succession 
of  Fish  705. 

17.  Art.  1679  of  the  Code,  which  pro- 
vides that  "a  testamentary  executor  to 
whom  the  testator  has  bequeathed  any  leg- 
acies, or  other  gifts  by  his  Will,  shall  not  be 
entitled  to  any  commission  unless  the  testa- 
tor has  formally  expressed  the  intention  that 
he  should  have  the  legacies  over  and  above 
the  commissions,"  applies  where  the  lef^a- 
cy  was  made  by  one  will  and  the  appoint- 
ment of  the  executor  by  another,  as  well  as 
to  those  cases  in  which  the  legacy  and  ap- 
pointment wore  by  the  same  testament.    Jb. 
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18.  A  testator  directed  thnt  a  certaip  sum 
of  inoDey  should  be  invested  in  stock,  and 
the  interest  paid  to  a  legatee  during  her  life, 
the  amount  after  her  death  to  revert  to  his 
estate.  The  amount  was  not  invested,  but 
one  of  the  executors  retained  it,  and  paid  the 
interest  to  the  legatee'until  her  death.  The 
residuary  legatee  bequeathed  this  legacy  to 
plaintiffs,  who  sued  the  succession  of  the  resid- 
uary  legatee  for  the  amount  of  the  legacy  : 
Held,  that  the  legacy  not  having  been  paid 
to  the  succession  of  the  residuary  legatee, 
it  cannot  be  made  liable  for  the  amount; 
but,  that  plaintiffs*  remedy  is  against  the 
party  by  whom  the  legacy  was  retained, 
and  who  still  holds  it.  Dorselt  v.  Lambeth^ 
711. 

See  supra  1. 

2.  Executors. 

19.  Where  a  dative  executor  has  the  sei- 
zin of  the  succession,  the  delivery  of  a 
moveable  legacy  under  a  particular  title  must 
be  demanded  from  him.  C.  C.  1623, 1664. 
Succession  of  D'Aunoy^  36. 

20.  In  all  personal  actions  the  executor 
who  has  the  seizin  is  the  legal  representa- 
tive of  the  succession,  and  judgments  ren- 
dered against  him  are  conclusive  upon  the 
heirs,  where  neither  fraud  nor  collusion  are 
alleged  nor  proved.     C.  P.  123.     lb, 

21.  Where  an  executor  compromises  a 
claim  of  the  succession  without  having  been 
authorized  by  the  court,  the  heira  alone  can 
take  advantage  of  the  omission ;  and  it  is  in- 
cumbent on  them  to  do  so  when  they  take 
the  seizin  of  the  succession  from  the  exec- 
utor. Per  Curiam :  They  cannot  be  per- 
mitted to  receive  from  him  all  the  property 
which  the  compromise  had  secured  to  them, 
and  to  claim  more  afterwards  on  the  ground 
that  he  had  no  authority  to  make  it.  DclU' 
bigarre  v.  Second  Municipality,  230. 

22.  Property  of  a  succession  offered  for 
sale  at  a  twelve-months'  credit  under  a  1i. 

fa,t  may  be  purchased  by  the  executor,  lor 
the  benefit  of  the  succession,  with  a  view  to 
obtain  an  extension  of  time  for  the  pay- 
ment of  the  debt,  and  a  twelve-months* 
bond  executed  by  him  for  tlie  price  will  be 
valid.  The  effect  of  the  adjudication  was 
not  to  acquire  for  the  succession  property 
it  did  not  previously  possess,  nor  to  change 
the  nature  of  its  title.  The  heirs  alone 
can  complain  of  the  purchase.  If  they  re- 
pudiate the  act  on  the  ground  that  the  price 
offered  by  third  persons  for  the  property 
was  adequate,  the  only  consequence  will  be 
that  they  may  insist  on  the  executor's  ta- 
king the  property,  and  accountiag  to  them 
for  the  price.     Lafayette  v.  Preston,  381. 

23.  Where,  subsequently  to  an  act  of 
sale  of  lands,  the  parties  declare  in  a  sepa- 
rate act  tlittt  the  I'eal  consideration  of  the  ' 


sale  was  a  debt  duo  by  the  vendor  to  the 
vendee,  and  stipulate  that  the  vendor  shall 
be  allowed  to  sell  any  part  of  the  lands  the 
sale  of  which  mny  be  approved  by  an  agent 
of  the  creditor,  and  that  the  creditor  shall 
reconvey  to  the  debtor  any  lands  that  it  may 
not  be  necessary  to  sell  in  order  to  pay  the 
debt,  and  the  creditor  dies:  Held,  that  no 
action  will  lie  against  the  executors  of  the 
deceased  to  compel  them  to  appoint  an  agent 
by  whom  the  sale  of  lands  may  be  approv- 
ed ;  that  they  have  no  authority  to  dispose 
of  the  property  of  the  deceased  at  private 
sale,  such  an  act  not  being  one  of  adminis- 
tration ;  and  that  the  heirs  of  the  deceased 
are  the  proper  persons  with  whom  to  con« 
test  the  propriety  of  appointing  such  an 
agent.     Delasuus  v.  Roumage,  510. 

24.  A  contract  made  by  an  executor  with 
an  attorney  for  a  certain  fee  as  compensa- 
tion in  full  for  any  professional  services 
necessary  in  the  settlement  of  the  succes- 
sion, whether  any  action  be  instituted  by  or 
against  the  succession  or  not,  may  be  bind- 
ing between  the  parties  personally,  and  yet 
constitute  no  charge  against  the  succession, 
[fan  executor  who  receives  commissions  for 
his  services  chooses  to  devolve  the  whole 
labor  and  responsibility  of  the  administra- 
tion upon  an  attorney,  he  must  pay  for  the 
services  rendered  by  the  latter  ;  they  con- 
stitute no  charge  against  the  successisn. 
The  succession  will  be  liable  only  for  the  value 
of  the  professional  services  actually  rendered 
for  its  benefit.     Succession  of  Macarty,  517. 

25.  The  appointment  of  a  legatee  as  da- 
tive testamentary  executor  in  compliance 
with  the  desire  of  all  the  other  heirs  except 
one  who  is  silent,  where  the  evidence  sug- 
gests no  doubt  as  to  his  fidelity,  capacity  or 
fitness,  will  be  considered  as  a  proper  exer- 
cise of  the  discretion  vested  in  the  judge 
by  art.  1671  of  the  Civil  Code.  Succession 
of  Bernard,  565. 

26.  One  to  whom  a  testator  bequeaths 
the  residue  of  his  estate  after  the  payment 
of  a  particular  legacy,  is  entitled,  as  univer- 
snl  legatee,  to  the  possession  of  the  estate 
of  the  deceased,  where  there  are  no  heirs 
to  whom  any  portion  of  the  testator's  prop- 
erty is  reserved  by  law.  C.  C.  1600, 1602. 
The  only  condition  which  the  executor,  from 
whom  the  seizin  is  claimed,  can  impose  on 
the  heir  is,  that  the  latter  shall  advance  a 
sum  sufficient  to  pay  the  moveable  legacies. 
Creditors  may  claim  security  for  their  de- 
mauds  from  the  heir,  previously  to  his  ta- 
king possession  (stat.  25  March,  1828,  a. 
15):  but  the  executor  cannot  require  that 
such  security  be  given.  Succession  ofFisk^ 
705. 

See  17  supra,    Judgmemt,  5. 
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DOTAL  PROPERTY. 
See  Marhiage,  7,  10,  12. 

ERROR. 
See  Evidence,  41.  Transactio:!,  1. 


EVIDENCE. 

See  Criminal  Law,  VL     Slave,  1. 
Successions,  2. 

I.  Onus  Prohandi  and  Presumption, 

1.  Where  by  a  contract  of  sale  of  land 
the  vahdity  of  the  sale  was  made  to  depend 
on  the  payment  by  the  vendor  of  certain  notes 
which  formed  no  part  of  its  consideration,  the 
subsequent  resumption  of  possession  of  the 
land  by  the  vendor  creates  such  a  presump- 
tion of  payment  as  makes  it  incumbent  on 
the  vendee  to  account  fur  the  notes.  Downes 
V.  ScoU,  278. 

2.  Where  third  persons  intervene  in  an 
action  by  attachment,  basing  their  claim  to 
the  property  attached  upon  a  contract  of 
consignment  which  presupposes  the  exis- 
tence of  a  debt,  proof  of  the  debt  is  essen- 
tial to  entitle  them  to  recover.  Blackly  v. 
Matlock,  3G6. 

3.  A  slave  brought  to  this  State  and  re- 
maining with  the  person  who  brought  him 
until  his  death,  being  an  immovable  in  his 
possession,  must  bn  presumed  to  belong  to 
liim.  If  such  a  title  is  to  be  effected  by 
parol  evidence  as  to  its  origin  in  a  State  in 
which  slaves  are  considered  as  personal 
property,  the  evidence  ought  to  be  definite, 
positive,  and  of  unquestionable  credibility. 
Waters  v.  Grayson^  595. 

4.  The  acts  of  an  officer  dc  facto^  in  actu- 
al exercise  of  the  ordinary  functions  of  his 
office,  are  valid  as  to  third  persons  who  may 
be  interested  in  such  acts.  Citizens  Bank  v. 
Bry,  631. 

6,  Where  the  defendant,  in  an  action  on  a 
foreign  judgment  rendered  against  a  person 
of  the  same  name,  denies  his  identity  with 
the  defendant  named  in  the  transcript,  he 
must  disprove  his  identity.  The  proof 
furnished  by  the  record  is  prima  facie  suffi- 
cient against  him.      IVhiting  v.   Ivey,  049. 

6.  Where  in  an  action  on  a  note  for  the 
price  of  a  slave,  defendant  alleges  that  the 
slave  was  unsound  at  the  time  of  the  sale, 
and  has  since  died  of  the  disease  with  which 
ho  was  then  affectod,  the  burthen  is  on  de- 
fendant to  show  that  he  took  such  care  of 
the  slave  as  a  prudent  father  of  a  family 
would  have  done,  and  that  a  physician  was 
employed  by  him  to  attcMid  to  the  sjavo  du- 


ring his  sickness.     Davis  v.  Janin,  712. 

See  34  infra.  Attachment,  8.  Attor- 
ney AT  Law,  7.  Bankrupt,  1.  Cor- 
porations, 8.  Judgment,  1G,  13,  19. 
Marriage,  8. 

IL   Exceptions  to. 

7.  Evidence  recived  in  the  lower  court 
without  exception,  cannot  be  objected  to,  on 
appeal,  as  inadmissible.  SomervUU  v. 
Young,  290. 

B.  Where  evidence  has  been  received 
without  objection,  it  will  be  too  late,  at  a 
subsequent  stage  of  the  trial,  to  object  to  it 
as  inadmissible.     Pickett  v.  Bates,  627. 

III.   Best  Evidence. 

9.  The  production  of  letters  showing 
that  fines  had  been  imposed  on  a  mail-coo- 
tractor  by  the  post-office  department  for  fail- 
ures to  deliver  the  mail  in  time,  the  depart- 
ment having  the  right  to  remit  the  fioea  on 
a  proper  showing,  is  not  sufficient  evidence 
that  the  fines  have  been  paid,  to  authorize  a 
judgment  for  their  amount  against  a  sub- 
contractor through  whoso  fault  the  fines 
wei*e  incurred.     Riley  v.  Hart,  184. 

10.  Parol  proof  of  a  fact  of  which  writ- 
ten evidence  must  exist,  as  of  a  mortgage, 
is  inadmissible.     Union  Bank  v.  Ellis,  188. 

11.  Where  an  act  transferring  the  rights 
of  a  mortgagee  and  sabrogatiog  the  par- 
chaser  thereto  has  been  lost,  proof  of  its 
contents  can  only  be  received  upon  showing 
a  previous  advertizement  of  the  loss,  and 
that  proper  measures  had  been  taken  to  re- 
cover it.  C.  C.  2258,  2259.  Williams  v. 
Morancy,  228. 

IV.   Relevancy  and  Admissibilily  under 

Pleadings. 

12.  Where,  in  consequence  of  tho  debt- 
or's not  having  been  put  in  default  for  the 
non -performance  of  his  contract,  damages 
cannot  be  recovered,  evidence  to  prove  the 
amount  of  damage  should  be  rejected.  Hay- 
den  V.  Hertzinger,  293. 

13.  Where  a  defendant  objects  to  the 
admission  of  any  evidence  on  the  part  of 
plaintilf  until  he  has  elected  between  two 
inconsistent  causes  of  action  and  the  objec- 
tion is  sustained,  and  plaintiff  excepts  but 
insists  that  the  case  shall  go  to  the  jury,  and 
the  judge  sanctions  this  irregolar  proceed- 
ing, evidence  in  support  of  the  contract  sued 
on  must  be  admitted.     lb. 

14.  Where  the  plaintiff  in  a  petitory  ac- 
tion claims  the  benefit  of  the  possession  of 
his  vt'iidors,  their  declarations  may  be  prov- 
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ed,  OD  tbo  part  of  the  defence,  for  the  pur- 
pose of  establisbing  the  charncter  aud  fact 
of  the  possession ;  and  this  though  one  of 
them  was  the  mother  of  the  defendant. 
Davidsonv*  Maltfuws,  31G. 

15.  In  an  action  of  slander,  defendant 
may  offer,  in  mitigation,  the  testimony  of  a 
witness  to  establish  that,  a  short  time  be- 
fore the  institution  of  suit,  the  latter  heard 
a  third  person  tell  plaintifl  that  the  prose- 
cution should  not  cost  plaintiif  any  thing; 
that  plaintiff  appeared  not  to  wish  to  sue  ; 
and  that  such  third  person  said  to  plaintiff, 
that  ho  intended  to  break  down  defendant, 
by  lawsuilfi  or  otherwise.  The  jury  might 
infer  from  the  evidence  either  that  defend- 
ant did  not  consider  himself  injured,  or  that 
he  felt  conscious  of  his  own  culpability  and 
feared  an  investigation,  or  that  he  was 
drawn  into  the  suit  by  a  third  person,  as  a 
means  of  oppressing  the  defendantr  Dou- 
glass V.  Craig,  639. 

V.    Competency. 

16.  In  nn  action  against  part  of  the  own- 
ers of  a  steamer,  who,  as  commercial  part- 
ners, were  bound  in  solido,  on  a  note  given 
for  materials  furnished  for  her  equipment, 
which  recites  that  **  the  steamer  and  own- 
ers promise  to  pay,  &c.,"  and  was  signed 
by  two  of  the  partners  who  acted  as  agents 
for  the  rest,  the  latter  will  not  be  incompe- 
tent as  witnesses  for  the  plaintiff  on  the 
ground  of  interest  in  the  event  of  the  suit. 
Knight  V.  LauvCs  64. 

17.  A  grandfather  is  incompetent  as  n 
witness  for  his  grandchild.  C.  C.  2260. 
Succession  of  Hargis,  142. 

18.  A  judgment  rendered  on  the  confes- 
sion of  a  father  in  favor  of  his  children,  is 
not  evidence  against  third  persons.  Per 
Curiam:  A  father  cannot  be  heard  as  a 
witness  for  or  against  his  child.  C.  C.  2260. 
Florancey.  Bachemin^  174. 

19.  On  an  appeal  to  a  District  Court,  ta- 
ken by  a  land  holder  from  the  report  of  a 
jury  of  freeholders  appointed  to  lay  out  a 
road,  assessing  damages  for  the  injury  sus- 
tained by  him  in  consequence  of  the  open- 
ing of  the  road  over  his  land  under  a  reso- 
lution of  the  police  jury  of  the  parish,  the 
president  of  the  police  jury,  being  a  mere 
nominal  party,  is  competent  as  a  witness. 
Nor  can  the  members  of  the  jury  who  laid 
out  the  road  and  assessed  the  damages  be 
excluded,  on  the  ground  that,  being  proprie- 
tors of  adjoining  lands,  they  were  interest- 
ed in  the  manner  of  laying  out  the  road, 
aird,  consequently,  in  the  event  of  the  ap- 
peal. The  objection  goes  only  to  their 
credibility.     Frosard  v.  Police  Jury,  660. 

20.  A  decision,  in  a  civil  suit,  declaring  a 
witness  not  entitled  to  credit,  cannot  render 


him  thereafter  incompetent  to  testify; 
though  it  may  greatly  uifect  his  credibility. 
Farr  v.  Gyles,  669. 


VI.    Examination  of  WUness, 

21.  Where  the  general  character  of  a 
witness  has  not  been  impeached,  but  it  has 
only  been  attempted  to  do  so  in  reference'to 
particular  facts,  the  party  by  whom  he  was 
introduced  cannot  sustain  his  credibility  by 
testimony  of  geueral  character.  Gilmorev. 
Brenham,  32. 

VII.  Judicial  Records  and  Proceedings'^ 

22.  A  statement  in  the  return  of  a  sher- 
iff tliat  "  he  served  copies  of  the  petitioa 
and  citation  on  defendants,  through  S.,  their" 
flgent,*^  is  not  evidence  of  the  agency ;  and 
where  there  is  no  allegation  in  the  petitionv 
nor  evidence  in  the  record,  that  the  person 
on  whom  the  service  was  made  was  agenff 
of  the  defendant,  plaintiff  must  be  non« 
suited.    Jacobs  y.  Sartorius,  9. 

23.  A  judgment  against  the  principal, 
though  not  conclusive  against  his  sureties,  is 
evidence  against  them  until  its  effect  is  im- 
pugned.    Whitehead  v.  IVoolfolk,  42. 

24.  The  delivery  of  letters  of  adminis- 
tration is  presumptive  evidence  that  the  oath 
required  of  an  administrator  has  been  taken, 
and  will  impose  upon  one  who  contests  the 
fact  the  burthen  of  proving  that  the  formaN 
ity  has  not  been  complied  with.  Brooks  v. 
Walker,  150. 

25.  The  admission  in  evidence  of  a  rec 
ord  of  the  proceedings  in  another  action, 
will  not  be  considered  as  introducing  in  evi- 
dence the  testimony  upon  which  the  judg- 
ment on  those  proceedings  was  rendered* 
Florance  v.  Bachemin,  174. 

26.  A  copy  of  a  record  of  proceedings  in 
a  court  of  this  3;tate,  authenticated  by  the 
seal  of  the  court,  and  certified  by  a  deputy 
clerk,  is  sufficiently  attested.  The  deputy 
is  an  officer  known  to  the  law.  C.  P.  782. 
DowTUS  V.  Tarkington,  247. 

27.  In  an  opposition  by  one  who  had  been 
a  surety  on  a  custom-hou&e  bond,  to  a  tab- 
leau of  distribution  presented  by  the  syn- 
dics of  the  principal,  the  opponet  may  show 
by  whom  a  judgment  rendered  on  the  bond 
had  been  paid,  notwithstanding  a  statement' 
in  the  marshal's  return  that  it  had  been  paid 
by  a  different  person.  Per  Curiam  :  The 
statement  by  the  marshal  formed  no  part 
of  the  return  required  by  law ;  and,  if  it  had 
formed  a  part,  could  not  take  away  the  right 
to  prove  that  the  opponent  had  refunded 
the  amount,  or  a  part  of  it.  West  v.  Credi- 
tors, 529. 

1)8.  Letters  of  curntorship  signed  by  the 
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judge  as  parish  judge  and  ex  officio  judge  of 
probates,  accompanied  by  the  bond  and  oath 
of  office  received  by  that  officer,  and  attest^ 
ed  by  his  signature  as  parish  judge,  is  suffi- 
cient evidence  of  a  valid  appointment  as  cu- 
rator.    Sanders  v .  Dosson ,  687 . 

29.  Where  a  party  intends  to  avail  him- 
self of  a  judgment  as  the  foundation  of  his 
claim,  the  whole  proceedings  upon  which 
the  decree  was  based,  must  be  produced. 
An  incomplete  transcript  will  not  be  admissi- 
ble.    Brown  v.  King,  594. 

30.  A  probate  judge,  by  whom  the  bond  of 
an  administratrix  was  accepted  and  letters  of 
administration  granted,  cannot  be  heard  as  a 
witness  to  prove  that,  one  of  the  parties  by 
whom  the  bond  was  signed  executed  it  on 
the  express  condition  that  other  persons, 
who  never  signed  it,  should  become  co-sure- 
ties with  him ;  nor  can  any  other  person  be 
received  as  a  witness  to  establish  such  a  fact. 
Taylor  v.  Jones,  619. 

31.  Parol  evidence  is  inadmissible  to  im- 
peach or  contradict  a  record  of  judicial  pro- 
ceedings.    i6. 

32.  The  bond  of  an  administrator  receiv 
ed  by  a  probate  judge  of  another  State,  forms 
a  part  of  the  judicial  proceedings  relating  to 
the  administration  of  the  estate,  and  is  admis- 
sible in  evidence  as  a  part  of  a  transcript  of 
such  proceedings.     Pickett  v.  Bales,  627. 

33.  Though  a  transcript  of  judicial  pro- 
ceedings in  another  State  shows  that  Afi.fa. 
was  issued  against  the  party,  the  existence 
of  a  judgment  will  not  be  inferred,     lb, 

34.  A  judgment  against  a  debtor  in  ano- 
ther State,  18  prima  facie  evidence  of  the  debt 
against  a  third  person  to  whom  the  debtor  is 
alleged  to  have  made  a  fraudulent  and  simu- 
lated sale,  in  an  action  against  the  latter,  in 
this  State,  to  annul  the  sale  for  fraud  and  si- 
mulation. It  devolves  on  the  purchaser  to 
rebut  the  evidence.     Ih, 

3o.  A  party  cannot  recover  in  an  action 
instituted  here  on  a  judgment  rendered  in 
another  State,  unless  the  transcript  shows 
the  foreign  proceedings  to  have  been  clothed 
with  the  forms  necessary  to  a  valid  judgment 
in  the  place  where  it  was  rendered.  Thus 
where  such  a  judgment  purports  to  have 
been  rendered  by  confession,  but  it  is  left 
doubtful  whether  the  confession  was  made 
by  the  attorney,  or  by  the  defendant,  and 
there  is  no  writ,  citation,  declaration,  or 
complaint,  which  the  court  was  to  pronounce 
upon,  or  the  defendant  confess,  no  effect 
can  be  given  to  tne  judgment  here.  TerrilL 
V.  Van  Bibber,  634. 

36.  In  an  action  by  one  of  two  makers  of 
a  joint  and  several  promissory  note,  who  had 
paid  the  whole  amount  in  satisfaction  of  a 
judgment  thereon  obtained  against  him,  to 
recover  from  his  co-obligor  one-half  of  the 
amount  so  paid,  a  transcript  of  the  record  of 


the  action  against  the  former,  to  which  the 
latter  was  not  a  party,  is,  in  the  absence  of 
the  original  note,  or  of  any  evidence  of  its 
execution  or  consideration,  insufficient  to 
support  the  action.     Beck  v.  HunUr„  641. 

See  18  supra.  Appeal,  27,  39.  Cessio  Bo- 
NORUM,  12.  Citation,  5.  Executory 
Process,  10, 11.  Police  Jury,  2.  Sher- 
iff, 9.     Successions,  5. 

VIII.    Non-judicial   Recordt    and  other 
Official  Instruments. 

37.  The  enrolment,  and  accompanying 
affidavit  made  by  the  master  of  a  steamer, 
are  not  conclusive  evidence  that  the  person 
stated  in  them  to  be  the  owner  of  the  steamer 
is  really  such.     Gibnore  v.  Brenliamj  32. 

38.  The  record  of  the  proceedings  of  a 
police  jury,  though  not  in  the  english  lan- 
guage, was  admissible  in  evidence  while  the 
constitution  of  1812  was  still  in  force. 
Michel  V.  Police  Jury,  123. 

39.  A  document  purporting  to  be  a  copy, 
made  in  another  State  from  a  book  called 
**  Miscellaneous  Record  Book  E,"  certified 
under  the  seal  of  that  State,  of  a  deed  under 
seal  for  certain  slaves,  appended  to  which  is 
the  oath  of  the  subscribing  witness  that  he 
witnessed  the  execution  of  the  instrument, 
and  saw  the  maker  deliver  it,  where  the  ef- 
fect of  such  record,  under  the  laws  of  the 
State  in  which  it  was  made,  is  not  shown,  if 
objected  to,  will  be  inadmissible.  The  origi- 
nal deed,  being  under  private  signatore,  and 
presumed  to  be  in  the  possession  of  the  par- 
ty unless  otherwise  accounted  for,  shookl 
have  been  produced ;  the  copy  ofiered  was 
but  the  copy  of  a  copy.  Leggo  r.  Canal 
Bankj  138. 

40.  Where  a  purchaser  at  a  probate  sale, 
who  was  a  party  to  an  action  to  annul  the 
sale,  sets  up  in  his  pleading  his  title  as  pur- 
chaser, claiming  a  recourse  in  warranty 
against  the  succession  in  case  of  eviction,  he 
will  not  be  listened  to  when,  in  an  action 
against  him  by  the  administrator  to  recover 
the  property  or  its  value,  he  avers  that  he 
was  not  the  owner  of  it  at  the  date  of  the 
first  suit.     Putnam  ▼.  Davidson,  266. 

41.  Where,  after  the  dissolution  of  the 
community  by  the  death  of  one  of  the 
spouses,  the  survivor,  as  tutrix  of  a  daughter, 
becomes  a  party  to  a  marriage  contract  of  the 
latter,  in  which  it  is  declared  that  the  daugh- 
ter is  entitled  to  a  certain  portion  of  land 
belonging  to  the  community,  and  the  daugh- 
ter subsequently  mortgages  that  portion  of 
the  land  to  a  third  person,  referring  in  the  act 
to  the  land  as  that  described  in  the  marriage 
contract,  the  surviving  wife  will  be  estopped 
from  questioning  the  title  of  the  daughter  to 

.that   portion   of   the   land.     Prr   Curiam: 
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Even  if  she  made  an  uninteotionai  mistake 
lis  to  the  quantity,  her  innocence  will  not 
protect  her,  for  the  rule  is  that,  where  one  of 


48.  A  statement  roaije  by  a*  party  is  inad- 
missible to  explain  or  contradict  a  notarial 
act  made  by  liis  authority,  where  he  conti- 


Tw*o  innocent  persons  must  suffer,    he  shall  i  nues  to  hold  the  property  conveyed  to  him 


sutfer  virho  by  his  act  occasioned  the  confi 
dence  and  loss.     Frosten  v.  Lcgendrey  400. 

42.  Though  an  act  of  sale  sous  seing  privt, 
which  had  been  recorded  in  the  office  of  the 
parish  judge,  do  not  show  upon  its  face  that 
it  waa  either  acknowledged  or  proved  before 
its  registry,  the  certificate  of  the  notary  that 
the  act  was  of  record  in  his  office,  is  such 
jfTtvia  facie  evidence  that  it  was  legally  in- 
scribed as  will  relieve  the  party  ofl*ering  it 
from  the  necessity  of  showing  upon  what 
proof  it  was  registered.  OgLcsbyy,  Drake^ 
640. 

See  Executory  Process,  9. 

IX.  Private  Writings. 

43.  A  receipt  executed  by  a  wife,  assisted 
by  her  husband,  acknowledging  the  receipt 
by  the  husband  of  the  proceeds  of  parapher- 
nal property,  is,  jpnV/iciy<2t7A  sufficient  against 
the  heirs  of  the  husband  ;  but  where  the 
succession  of  the  latter  is  insolvent,  the  evi- 
dence adduced  by  the  wife,  in  opposition  to 
creditors,  must  be  conclusive.  Succession  of 
Hargis,  142. 

44.  A  statement  madB  in  an  account  ren- 
dered by  an  agent,  not  under  oath,  there 
being  no  evidence  to  bring  the  account  within 
the  rule  which  permits  the  declaration  of  a 
witness  to  be  given  in  evidence  against  the 
principal  as  part  of  the  res  gesla,  is  inad- 
missible in  evidenoe.  Heberl  v.  IVbodst 
254. 

X.  Parol  Evidence  as   affex^ling    "Written 
Instruments^  and  Proof  of  Fraud. 

45.  Parol  evidence  is  inadmissible,  be- 
tween the  parties  or  their  representatives,  to 
prove  a  sale,  evidenced  by  a  notarial  act,  to 
have  been  simulated.  A  counter-letter,  or 
other  written  evidence  equivalent  thereto,  is 
the  only  proof  of  simulation  admissible  under 
such  circumstances.  C.  C.  225G.  Dabadic 
V.  Poydras,  153. 

AG.  The  rule  established  by  art.  2256  of 
the  Civil  Code,  prohibiting  the  admission  of 
parol  testimony  to  contradictor  enlarge  valid 
>vritteo  acts,  will  not  exclude  such  evidence 
when  adduced  to  identify  land  sold,  where 
the  titles  contain  no  specific  description  of 
the  property.  Such  evidence  explains  and 
elucidates  tiie  title,  but  goes  neither  against 
nor  beyond  it.     Moore  v.  Hampton^  193. 

47.  The  true  cause  of  a  contract  may  be 

flhown  by  any  legal  evidence,  oral  or  written, 

'nnd  the  evidence  adduced  for  that  purpose 

never  can  be  considered  as  contradicting  the 

net.      r.    C.    1^^B8,    ^^'^\.      DrJf(l>iafnrr     v. 


by  the  act.     Groves  v.  Steely  280. 

49.  Parol  evidence  is  inadmissible  to  prove 
an  agency  for  the  purchase  of  real  estate. 
Seaton  v.  Sharkey^  332. 

50.  Though  a  written  contract  may  be 
necessary  to  establish  a  partnership  in  the 
ownership  of  slaves  as  between  the  partners 
themselves  (C.  C.  2807),  parol  evidence  will 
be  admissible  in  favor  of  a  third  person 
charging  a  partnership  interest,  and  a  fraud 
committed  by  one  of  the  partners  for  the 
benefit  of  his  associates.  Stewart  v.  SowleSf 
464. 

51.  A  purchaser  who  sues  to  rescind  the 
sale  of  a  slave  on  the  ground  of  fraud,  will 
not  be  estopped  by  the  written  act  of  sale, 
made  in  the  name  of  one  party  alone,  from 
showing  the  interest  of  other  parties.     i5« 

52.  Parol  evidence  is  admissible  to  prove 
that  a  written  act  of  compromise,  by  which 
the  creditor  released  a  portion  of  his  claim, 
was  made  in  consequence  of  fraudulent  re- 
presentations by  the  debtor.  C.  C.  3046* 
The  introduction  of  such  evidence  is  not 
prohibited  by  art.  2256  of  the  Civil  Code  ;  it 
does  not  tend  to  vary  or  contradict  the  writ- 
ten act,  -but  to  show  that  there  never  was 
any  valid  compromise,  it  wanting  the  essen- 
tial element  of  consent.  Jamison  v,  Lud» 
low,  492. 

53.  The  rule  established  by  art.  2256  of 
the  Civil  Code,  which  prohibits  the  intro- 
duction of  parol  evidence  to  vary  or  contra- 
dict the  terms  of  a  written  act,  is  not  infrin- 
ged by  the  admission  of  such  evidence  to 
prove  a  new  and  distinct  agreement  to  pay  a 
debt  released  by  the  written  act.     lb. 

54.  ^^here  a  written  act  of  sale  is  unam- 
biguous, and,  by  its  legal  effect,  confers  the 
vendor^s  privilege,  parol  evidence  is  inadmis- 
sible to  establisli  that  the  parties  intended 
that  no  such  privilege  should  exist.  C.  C. 
2256.    Boner  v.  Mahle,  600. 

XI.  Proof  of  Agre€ment  to  Pay  Interest* 

55.  An  agreement  to  pay  interest  must  be 
established  by  written  evidence.  C.  C. 
2895.  Parol  evidence  is  inadmissible  for 
such  a  purpose.     Forgay  v.  Hamlin,  697. 

XII.  Emdence  of  Parties. 

56.  Where  written  interrogatories  have 
been  propounded  to  a  witness  to  be  examin- 
ed under  a  commission,  and  cross  interroga- 
tories have  been  added  by  the  opposite  party, 
the  examination  must  be  restricted  to  them, 
unless  with  the  consent  of  both  parties. 
Stnt.  2:»  March,  HJ^,    s^^.   7,   9.     Slarrix  v. 

P(t}l!lil   /,      1  •). 
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67.  A  party  may  interrogate  his  adversary 
in  relation  to  the  character  of  a  witness ;  but 
such  questions  only  can  be  put  to  him  as 
could  be  propounded  to  a  witness,  in  whose 
place  the  party  interrogaed  must  be  consi- 
dered as  standing.   Gihnore  v.  Brenham^  32. 

58.  A  party  to  a  suit  will  not  be  required 
to  answer  interrogatories,  where  the  appli- 
cation to  propound  them  was  made  after  the 
case  had  been  called  for  trial,  and  the  party 
proposed  to  be  interrogated  was  absent. 
Brooks  V.  Walker,  150. 

50.  Either  party  to  nn  action  has  a  right 
to  require  the  answers  of  his  adversary  under 
oath  to  interrogatories  to  be  used  as  evidence 
upon  the  trial  of  all  issues  pending  between 
them,  whether  on  preliminary  exceptions  or 
on  the  nierils;  C.  P.  347.  McGehce  v. 
Brmtm,  272. 

60^  A  party  to  an  action  to  whom  an  in- 
terrogatory is  propounded  by  his  adversary, 
may  state  in  his  answer  any  matter  pertinent 
to  the  issuer  and  clearly  comiected  with  the 
ibcts  which  his  adversary  is  seeking  to  esta^ 
blish;  The  answer  may  be-  qualified  by  the 
statement  of  facts  which  would  prevent  the 
ooDBequence»  of  an  absolute  and  uoqpalilied 
answer.     Haynes  v.  Heard ,  GAB. 

61'.  Wliere,  in  an  action  on  a  note  which 
is  silent  as  to  the  rate  of  interest,  a  party, 
for  the  purpose  of  recovering  a  higher  nite 
of  interest  than  would  be  due  on  a  note  made 
in  this  Sttite,  interrogates  his  adversary  as  to 
whether  the  note  was  not  executed  by  him  in 
another  State,  the  latter  may  mention  in  his 
answer,  after  denying  that  the  note  was 
made  by  him  in  the  State  indicated,  that  the 
consideration  for  which  the  note  was  given  had 
failed,  or  that  no  consideration  ever  existed. 
Per  Curiam :  The  purpose  of  the  interro- 
gatory being  to  subject  defendant  to  a  liabi- 
lity for  a  higher  rate  of  interest,  a  fact  going 
to  repel  that  liability,  by  invalidating  the  con- 
tract, is  within  the  fair  scope  of  the  rule,  lb, 

62.  Where  a  party,  who  has  propounded 
interrogatories  to  his  adversary,  does  not 
choose  to  use  them,  the  latter  may  avail  him- 
self of  them.  Nor  can  this  right  be  defeated 
by  the  plaintiff's  abandoning  his  suit,  before 
trial,  and  without  having  used  the  interroga- 
tories. Where,  after  such  an  abandonment, 
the  plaintiff  institutes  a  second  action  for 
the  same  cause,  defendant  may  offer  in  evi- 
dence his  answers  to  the  interrogatories 
propounded  in  the  first  case.  \l kiting  v. 
Ivey,  649. 

63.  A  manifest  evasion  by  a  party  to 
answer  interrogatories  propounded  to  him, 
when  he  could  not.  mistake  their  import, 
creates  a  violent  presumption  that  a  true  and 
direct  answer  would  have  destroyed  his 
claim  or  defence,     lb. 

XIII,  In  Actions  on   Bills  of  Exchange 
ami  Promissory  Notes, 


See  Bills   or  Exchange,  etc.,  17,   23, 

33  to  41. 
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EXECUTION  OF  JUDGMENT. 


i  1.  Where,  subsequently  to  a  seizare 
:  under  a^.  fa.  and  advertizcment  of  the  pro- 
I  perty  for  sale  at  the  court-house  of  the  par- 
ish, the  court-house  is  removed,  under  the 
provisions  of  a  special  law,  to  another  place, 
the  advertizement  which  had  been  posted  up 
Ht  the  old  court-house  should  be  removed  to 
the  new,  and  the  sale  be  made  at  the  latter. 
C.  P.  664.  Stat.  5  March,  1842.  After  the 
new  seat  of  justice  was  selected,  and  a 
court-house  provided  there,  it  became  tlie 
only  place  at  which  sales  under  execution 
could  be  legally  made.  Union  Bank  r. 
Smith,  147. 

2,  Aq  order  of  execution-  must  be  in 
english  and  frencb,  where  the  latter  is  the 
maternal  tongue  of  the  debtor,  or  it  may  be 
enjoined.     C.  P.  626*     The  fact  that  the 

I  petition  in  the  action,  which  wae  in  english 
I  only,  was  not  excepted  to  on  that  account^  is 
I  not  a  waiver  of  the  riglit  to  reqnire  that  the 
I  order  of  execution  shall  be  in  both  languages. 
Dubroca  v.  Favrot,  272. 

3.  A  judgment  creditor  is  not  bound  ta 
resort  to  a  revocatory  action  before  seizing 
property,  which  he  believes  to  belong  to  bis 
debtor,  and  to  be  held  by  a  third  persoir 
under  a  simulated  sale.  Clark  v.  Slate  Bank^ 


325. 


4.  Where  a  judgment  for  a  principal  sum, 
with  interest  at  ten  per  cent  a  year,  was 
rendered   before  the  stat.   of  19  February, 
1844,  reducing  the  rate  of  conveotioDal  inte- 
rest to  eight  per  cent,  a  twelve  months'  bond 
given  for  the  price  of  property  sold  under  a 
Jl.fa.  issued  on  the  judgment,  though  exe- 
cuted after  the  passage  of  that  act,  might 
lawfully  contain  a  stipulation  for  interest  at 
ten  per  cent.     Per  Curiam :  The  judgment 
creditor  had  a  vested  right  to  interest  at  that 
rate  until  paid,     Bemiss  v.  Dunght^  337. 
I      5%  The  proceedings  authorized  by  sec.  13 
j  of  the  Stat,  of  20  March,   1839,   which  pro- 
I  vides  that  where  a  plaintiff  has  applied  for 
j  a  fi.fa,  and  has  reason  to  believe  that  a  third 
i  person  has  property,  or  effects  in  his  posses- 
I  sion,  or  under  his  control,  belonging  to  the  de- 
fendant, or  is  indebted  to  him,  he  may  canse 
such  third  person  to  be  cited  to  answer,  under 
,  oath,  interrogatories  touching  said  pi*operty  or 
I  debt,  may  be  resorted  to  in  all  cases  where  a^, 
>  fa.  has  been  issued;  and  as  nji.fa.  may  issuo 
I  from  the  court  of  the  parish  in  which  the 
judgment  was  rendered  to  any  other  in  the 
State  where  the  debtor  has  property  (C.  P. 
642),  the  right  of  propounding  interrogate- 
ries  to  third  persons  is  accessory  te  and  ac- 
'  rompanies  the  writ  to  tho  parish  in  which  it 
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is  to  be  executed,  giving  to  the  court  of  that 
parish  jurisdiction  over  the  proceedings 
against  such  third  pei-sons  under  the  Ji.J'a, 
FeaLherstonh^  v.  Compton,  380. 

6.  A  garnishee,  or  third  person,  to  whom 
interrogatories  are  propounded  under  njl.fa* 
under  the  statute  of  20  March,  1839,  sec.  13, 
and  18  March,  1840,  cannot  interfere  in  the 
oontroversy  between  the  original  parties,  nor 
plead  other  defences  than  those  necessary  to 
protect  himself.  He  will  be  protected  by 
the  judgment  of  the  court  against  him,  as 
no  seizure  in  his  hands  can  be  made  under 
the  execution  without  notice  to  the  defend- 
ant, who  must,  after  notice,  oppose  the 
seizure,  or  lose  all  recourse  against  the  gar- 
nishee fur  the  payment  made  by  him  under 
the  order  ofa  competent  court.  But  a  judg- 
ment and  ^.^a.  are  necessary  to  support  the 
proceedings  against  such  garnishee  or  third 
person,  and  they  may  require  proof  of  their 
existence  as  a  pre-requisite  to  any  judgment 
against  them.     lb. 

7.  A  judgment  is  not  satisfied,  nor  novated, 
by  the  taking  of  a  twelve- months'  bond  for 
the  price  of  property  sold  under  a  fu  fa. 
Lafayette  v.  Preston,  381. 

8.  A  sale  under  execution  of  promissory 
notes,  made  without  appraisement,  is  void. 
C.  P.  671  to  680.  Stockton  v.  Stanhrougk, 
390. 

9.  A  sale  of  promissory  notes  belonging  to 
a  debtor,  made  under  nfi.fa.,  without  their 
having  been  taken  possession  of  by  the  mar- 
shal, is  void.     76. 

10.  The  defendants  in  the  action  are  the 
only  parties  who  can  take  advantage  of  any 
inaccuracy  in  setting  forth  the  title  of  the 
case  in  a  Ji.  fa.,  issued  under  a  judgment; 
and  their  rights,in  this  respect,  will  be  con- 
sidered as  waived,  where  they  subsequent- 
ly insist  on  a  sale  under  the  seizure  and 
appraisement.     Conrey  v.  Copland,  453. 

11.  Where,  after  the  appraisement  of 
property  seized  under  a  Ji.  fa.,  it  is  discov- 
ered that  no  adjudication  can  be  made  on 
the  day  for  which  the  sale  is  advertized,  it 
being  a  day  of  public  rest,  and  the  sherif} 
makes  a  second  seizure  of  the  property, 
advertizing  it  anew,  no  new  appraisement 
can  be  made,  where  the  defendants  in  ex- 
ecution insist  on  the  sale  being  made  under 
the  first  appraisement.     76. 

13.  The  sole  object  of  the  notice  requir- 
ed to  be  given  to  a  defendant  in  execution 
to  appoint  an  appraiser,  is  to  give  him  an 
opportunity  to  make  an  appointment.  If 
he  have  done  so,  it  is  idle  to  enquire 
whether  he  had  notice  or  not.  Foster  v, 
Roussel,  546. 

13.  The  proceedings  authorized  by  sec. 
13  of  the  Slat,  of  20  March,  1839,  against 
third  pei*sons  under  a  ji.  fa.,  cannot  be 
£ubstituted  for  a  direct  revocatory  action, 


and  be  used  to  assail, on  the  ground  of  fraud, 
the  title  of  such  third  person  to  property  in 
his  possession.     Copley  v.  Dosson,  651. 

14.  Interrogatories  propounded  to  a  third 
person  sunder  section  13  of  the  stat.  of  30 
March,  1839,  though  noc  answered  on  the 
day  on  which  the  part}  was  cited  to  appear, 
cannot  be  taken  for  confessed  without  an 
order  of  court.  Until  such  an  order  has 
been  made  the  person  interrogated  may 
appear  and  answer  them,  and  plead  any  de- 
fence he  could  have  previously  offered.   76. 

15.  Where  a  plaintiff  in  execution  re- 
ceives from  a  sheriff  the  proceeds  of  pro- 
perty sold  by  him  under  a  ft.  fa.  without 
making  any  objection  or  reservation  of  any 
kind,  he  will  be  held  to  have  ratified  the 
sale,  and  cannot  afterwards  complain  of  the 
manner  in  which  it  was  made.  Coleman  v. 
Dewees,  698. 

See  Appjeal,  15.  Corporations,  7. 
Partnership,  3,  4,  6.  Privilege,  9. 
Sale,  35.     Sheriff,  7,  8,  9. 


EXECUTOR. 
See  Donations,  19  to  27- 


EXECUTORY  PROCESS. 

1.  Where  an  order  of  seizure  and  sale  is 
enjoined,  and  the  creditor  answers  the  peti- 
tion for  an  injunction,  praying  for  a  judg- 
ment against  the  plaintiff  in  injunction  for 
the  debt  due  him,  with  mortgage,  the  only 
effect  of  the  prayer  will  be  to  change  the 
proceedings  from  the  via  executivd  to  the 
via  ordinarid.  The  change  involves  no 
abandonment  of  the  action,  but  merely  au- 
thorizes a  judgment  to  be  rendered  affect- 
ing the  debtor's  property  with  a  general 
mortgage.     Brooks  v.  Walker,  150. 

3.  Where  an  order  of  seizure  and  sale  is 
enjoined,  and  the  proceedings  are  changed 
from  executory  to  ordinary  by  the  answer 
of  the  creditor,  botli  parties  being  before  the 
court  and  issue  joined  between  them,  the 
plaintiff'  in  injunction  cannot  object  to  the 
proceedings  via  ordinarid  on  the  ground  of 
want  of  service  of  citation  and  petition.  76. 

3.  Where  mortgaged  property  is  in  pos- 
session of  the  mortgagor,  one  expressly 
subrogated  to  the  rights  of  the  mortgagee, 
may  proceed  against  it  via  cxecutivd.  But 
where  an  act  of  mortgage  contains  no  clause 
dc  non  alienando,  and  the  property  is  sold 
by  the  mortgagor  to  a  third  person,  neither 
the  mortgagee,  nor  any  one  subrogated  to 
his  rights,  can  proceed  against  it  by  order  of 
seizure  and  sale.     The  creditor  must  resort 


74S 


EXECUTORY  PROCESS— TTVPOTllECARY  ACTION. 


to  an  hypothecary  action.     IVtlliams  v.  Mo- 
rancy^  2'J7. 

4.  Where  an  order  of  seizure  and  sale, 
sued  out  under  article  74 G  of  the  Code  of 
Practice,  on  a  judgment  rendered  in  anoth- 
er State,  was  suspended  by  appeal  at  the 
time  of  the  passage  of  the  stat.  of  1  June, 
1846,  repealing  so  much  of  that  article  as 
authorizes  executory  process  on  such  a 
judgment,  the  proceedings  must  be  dismiss- 
ed. Laws  regulating  the  form  of  judicial 
proceedings  relate  to  the  remedy;  and 
where,  before  a  final  decision,  a  new  law 
changes  the  form,  it  must  take  effect  at 
once,  unless  it  expressly  declares  that  the 
pre-exisling  form  shall  continue  to  be  fol- 
lowed in   cases    then    pending.      Scolt  v. 

^  Dukcy  253.     Commercial  Bank  v.   Mark- 
ham,  698. 

5.  Want  of  amicable  demand,  is  not  a 
sufficient  ground  to  enjoin  the  execution  of 
an  order  of  seizure  and  sale.  iSnow  v. 
Trotter,  268. 

6.  In  proceedings  via  cxccutivd,  it  is  not 
necessary  that  a  copy  of  the  petition  should 
be  se  served  on  the  defendant.  C.  P.  734, 
735.     76. 

7.  A  prayer  that  mortgaged  property 
should  be  seized  and  sold  to  satisfy  plain- 
tiff *s  demand,  is  equivalent  to  a  prayer  for 
the  recognition  of  the  mortgage.     lb. 

8.  Where  a  mortgage  contains  the  pact 
de  rum  alienando,  it  is  unnecessary  to  allege 
in  the  petition  for  an  an  order  of  seizure 
and  sale  that,  the  property  mortgaged  is  in 
the  possession  of  the  mortgagor.     lb, 

9.  Where  an  act  of  mortgage  given  to 
secure  the  price  of  land,  recognizes  the  ca- 
pacity of  the  agent  by  whom  the  sale  was 
made  and  the  mortgage  retained,  and  re- 
cites the  mandate,  the  power  of  attorney 
itself  forms  no  part  of  the  testimony  neces- 
sary to  authorize  an  order  of  seizure  and 
sale.     Ih. 

10.  Where  it  appears  by  any  evidence 
that  property  has  been  appropriated  by  ju- 
dicial authority  for  the  satisfaction  of  a 
foreign  judgment,  the  judgment  could  nut 
have  been  rendered  executory  here,  even 
before  the  stat.  1  June,  1846,  without  show- 
ing what  disposition  had  beon  made  of  the 
property;  it  being  impossible  to  say,  with- 
out such  evidence,  what  amount,  if  any,  is 
due  on  the  judgment.  Ward  v.  Agricul- 
tural Bank,  450. 

11.  A  proccs-vrrbal  of  an  adjudication  for 
the  price  of  which  the  purchaser  executed 
his  notes  with  mortgage,  though  not  in  the 
form  of  a  notarial  act,  being  a  matter  of  ju- 
dicial record,  is  authentic  evidence,  such  as 
may  form  the  basis  of  an  order  of  seizure 
and  sale.  Nor  is  it  important  that  it  was 
not  signed  by  the  judge  as  judge  of  pro- 
biites;  his  signature  as    parish  judgo  was 


sufficient.  As  parish  judge,  he  was  probate 
judge  and  auctioneer,  and  clothed  witli  au- 
thority to  adjudicate  the  property.  San- 
ders V.  Dosson,  687. 

12.  An  order  of  seizure  and  sale,  issued 
prior  to  the  statnte  of  1  June,  1346,  on  a 
judgment  rendered  in  another  State,  can- 
not be  proceeded  with  since  the  promolga- 
tion  of  that  statute.  A  rule  taken  subse- 
quently to  the  statute  on  a  garnishee  to 
show  cause  why  certain  notes  should  not 
be  delivered  to  the  sheriff  to  be  subjected 
to  plaintiff's  execution,  must,  consequently, 
be  discharged.  Kxlgore  v.  Planters  Bank, 
693. 

13.  The  stat.  of  1  June,  1646,  which  de- 
clares :  **  That  so  much  of  articles  746  and 
747  of  the  Code  of  Practice  as  authorizes  a 
creditor  having  obtained  a  judgment  in 
another  State  of  the  Union  or  in  a  foreign 
country,  to  proceed  by  executory  proceas 
on  said  judgment,  be,  and  the  same  is  here- 
by, repealed,"'  does  not  violate  art.  119  of 
the  constitution,  which  provides  that,  **  no 
law  shall  be  revived  or  amended  by  refer- 
ence to  its  title ;  but  in  such  case  the  act 
revised,  or  section  amended,  shall  be  re- 
enacted  and  published  at  length.*'  Per 
Curiam:  Art.  119  does  not  include,  by  its 
terms,  the  repeal  of  laws,  or  portions  of 
them,  and  can  only  be  thus  extended  by  an 
implication  of  doubtful  propriety.  Coui- 
mercial  Bank  v.  Markham,  698. 


FAMILY  MEETING. 
See  Tutorship. 

FIDEICOMMISSUM. 
See  DowATio.NS,   9,   11,  13. 


FRAUD. 

See  EvjuENCE,  45,  50.  51,  52.    Prescrip- 
tion, 8,  9, 


i  HUSBAND  AND  WIFE. 

I  See  Marriage. 

HYPOTHECARY  ACTION. 

1.  One  who  purchases  slaves  subject  to 

the  condition  that  they  shall  be  emancipated 

in  a  certain  time,  and   who  subsequently 

I  emancipates  them  under  a  decree  of  court 

j  rendered  in  due  form,  cannot  afterwards  be 

\  sued  in   an   hypothecary  action  as  n  thinl 
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possessor  of  the  slaves,  by  the  holders  of  a  !  tion  ;  nor  will  the  fact  deprive  him  of  the 
judgment  which  liad  been  registered  while  right  to  damages,  under  the  statute  of  25 
the  slaves  were  in  the  possession  of  their  March,  1831,  s.  3,  upon  the  amount  enjoiu- 
original  owner.     Per  C«na»i;  The  defen-    ed,  which  was  really  due.     lb. 


dant  is  not  a  third  possessor,  nor  can  he  be 
treated  as  the  real  emancipator.  I'he  slaves 
hold  their  actual  status  under  a  decree  of 
courtf  which  will  be  binding  until  overruled 
in  a  direct  action  against  them  and  the  judg- 
ment debtor.     Taylor  V.  Rostropt  100. 

2.  The  owner  of  an  undivided  third  in- 
terest in  certain  real  estate,  having  mort- 
gaged it  to  plaintiff,  by  an  act  duly  recorded, 
subsequently  sold  his  third  to  the  owner  of 
the  other  two  thirds.  A  creditor  of  the 
latter,  who  subsequently  obtained  a  judg- 
ment against  him,  seized  the  whole  proper- 
ty under  execution,  and  sold  it  for  a  price 
less  than  the  mortgage  upon  the  one-third, 
and  the  whole  price  was  paid  to  the  judg- 
ment creditor.  The  first  mortgagee  was 
not  a  party  to  these  proceedings.  In  an 
action  by  him  against  the  purchaser  as  third 
possessor  :  Held,  that  plaintif)''s  mortgage- 
rights  are  protected  by  arts.  683,  684  of  the 
Code  of  Practice ;  and  that,  under  art.  709, 
he  is  entitled  to  an  hypothecary  action 
against  the  purchaser  at  the  judicial  sale, 
as  a  third  possessor  who  has  Uiken  subject 
to  the  mortgage.  I>e  Blanc  v.  Dumartrait^ 
542. 

See  Executory  Process,  3. 


IMPUTATION  OF  PAYMENT. 
See  Payment,  3,  5,  6. 

INDICTxMENT. 
See  Criminal  Law,  IV. 


INJUNCTION. 

1.  To  authorize  a  debtor  to  enjoin  an 
execution  on  the  ground  of  his  being  the 
holder  of  notes  and  drafts  due  by  the  plain- 
tiff in  execution,  it  must  be  shown  that  they 
were  acquired  at  such  a  time  ^iiat  they 
could  not  have  been  pleaded  in  defence  to 
the  original  action.  Morgan  v.  Driggs^ 
124. 

2.  Where  an  execution,  issued  for  the 
amount  of  a  judgment  rendered  by  the  Su- 
preme Court  and  for  the  costs,  is  enjoined 
by  the  debtor,  proof  that  the  costs  in  the 
Supreme  Court  had  been  paid  by  the  deb- 
tor before  execution  was  issued,  but  unac 


3.  To  authorize  a  judgment,  on  the  dis- 
solution of  an  injunction,  condemning  the 
pluintiflf' in  injunction  and  his  surety  to  pay, 
in  solidoy  the  amount  of  the  judgment  en- 
joined, there  must  be  proof  that  the  credi- 
tor had  lost  the  amount  of  his  judgment  in 
consequence  of  the  injunction.  iSegonds* 
Remy,  126. 

4.  The  execution  of  a  judgment  cannot 
be  enjoined  on  the  grounds  which  have  been 
pleaded  in  defence  to  the  original  action. 
Barrow  v.  Wright,  1 30. 

5.  Where  a  defendant  in  injunction  prays 
for  its  dissolution,  and  that  the  principal  and 
C.  M.,  his  surety,  be  condemned,  in  solido, 
to  pay  interest  and  damages,  and  it  appears 
from  the  bond  that  J.  J.,  and  not  0.  M., 
was  surety  on  it,  judgment  may  be  rendered 
against  the  party  really  bound  as  surety. 
Under  sec.  3  of  the  stat.  of  25  March, 
1831,  it  was  sufficient  to  show  who  was  the 
real  surety  on  the  bond,  to  authorise  a  judg- 
ment against  him.  Union  Bank  v.  SmiUi, 
147. 

6.  A  bankrupt  who  has  failed  to  plead  his 
discharge  under  the  act  of  Congi'essof  19 
August,  lb41,  in  defence  to  an  action  against 
him,  cannot  avail  himself  of  it  as  a  means  of 
arresting,  by  injunction,  the  execution  of 
the  judgment  against  him.  Palmer  v. 
Moore,  208. 

7.  An  affidavit  by  a  party  that  *^  the  facts 
and  allegations  stated  and  set  forth  in  the 
foregoing  petition,  which  according  to  his 
belief  render  an  injunction  necessary,  are 
true  to  the  best  of  his  knowledge  and  be- 
lief," is  insufficient  to  sustain  an  injunction. 
Canal  Bank  v.  Carriel,  225. 

8.  An  affidavit  for  an  injunction,  in  these 
words:  "  M.  J.  (the  petitioner,)  being  duly 
sworn  deposes,  that  facts  stated  in  the  fore- 
going petition  are  true  to  the  best  of  his 
knowledge  and  belief,"  is  insufficient,  for 
uncertainty.  C.  P.  304.  The  party  will 
not  be  permitted  to  amend  by  inserting  the 
article  the  before  facts,  the  sense  being 
complete  without  it,  where  nothing  shows 
the  omission  to  have  been  one  of  inadver- 
tence, nor  that  the  party  intended  to  swear 
to  all  the  facts  stated  in  his  petition,  nor  to 
any  specific  feet.     Judson  v.  Connolly,  406. 

9.  Sec.  3  of  the  stat.  of  25  March,  1831, 
authorizing  the  court,  in  case  of  the  disso- 
lution of  an  injunction,  to  condemn,  in  the 
same  judgment,  the  plaintiff  and  his  sure- 
ty, jointly  and  severally,  to  pay  to  the  de- 
fendant interest  on  the  amount  of  the  judg« 


companied  with  any  allegation  that  the  ere-  |  ™®"t  ^^^  damages,    applies    only    where 
ditor  was  aware   of  the  payment,  will  not '  J^^R"™®*'^  ^^^o  ^'een   enjoined.     In  other 

,^ijl.jrrl  liif  lattin- to  the  coasts  of  the  injniir- '  caPi'H,    the   defendant   nuKst    be  left  to  hia 
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remedy  on  the  bond.  Jacobs  v.  AugtLStitit 
476. 

10.  An  affidavit  at  the  foot  of  a  petition 
for  an  injunction  in  these  words,  **  that 
facts  and  allegations  contained  in  the  fore- 
going petition  are  true/'  is  insuflicient,  no 
specific  fact,  rendering  an  injunction  ne- 
cessary, being  sworn  to.  Carroll  v.  Miller y 
555. 

n.  The  sale  of  property  seized  under  a 
fi.  fa.  cannot  be  enjoined  by  the  defendant 
in  execution,  on  the  ground  that  it  does  not 
belong  to  him,  but  to  others  ;  it  is  for  the 
latter  to  resist  the  execution,  if  they  desire 
to  do  so.  If  the  property  was  in  possession 
of  defendant  as  agent  for  the  owners,  or  as 
administrator  of  the  succession  of  any  one 
of  them,  he  might  have  instituted  proceed- 
ings, in  their  names,  for  their  protection. 
Mitchell  V.  Lay,  593. 

12.  Where  a  surety  signs  an  injunction 
bond  in  blank,  which  is  afterwards  properly 
filled  up,  his  liability  will  attach  from  the 
time  of  his  signature.  Eyssallennc  v.  Cili- 
zens  Bank,  GG3. 

See  Appeal,  7,  11.     Ix junction.  4. 


INSOLVENCY. 
See  Cessio  Bonorum.    Judgment,  4. 


INSURANCE. 

1.  Where  in  an  action  on  a  policy  of  in- 
surance on  merchandize'on  board  of  a  barge 
which  was  sunk  while  in  tow  of  a  steamer, 
the  evidence  shows  that  the  barge  was 
strong  and  in  good  condition,  and  that  it  was 
possible  that  her  sinking  may  have  been  ow- 
ing to  some  unseen  and  undiscovered  peril 
of  the  river,  it  would  be  to  extend  the  doc- 
trine of  seaworthiness  too  far,  to  avoid  the 
policy  because  the  cause  of  the  accident  is 
not  specifically  ascertained  by  the  evidence. 
Snethen  v,  Memphis  Insurance  Company^ 
474. 

2.  The  general  rule  is,  that  seaworthiness 
is  presumed  ;  but  where  a  vessel  springs  a 
leak  soon  after  the  risk  commences,  without 
any  apparent  cause  from  perils  within  the 
policy,  a  new  presumption  arises  of  unsea- 
worthiness; but  this  latter  presumption  is 
not  conclusive ;  it  moy  be  rebutted  by  evi- 
dence.    76. 

3.  Where  a  vessel  insured  »*otand  from 
N.  to  H.,  from  thence  to  B.  and  back  to 
N,"  is  lost  while  in  the  port  of  H.,  the  loss 
is  covered  by  the  policy.  The  insurance  is 
the  same  as  if  the  policy  had  been  »*  at  and 
from  N.  to  B.  with  liberty  to  stop  at  the  in- 
termediate port  of  H.  The  words  *^  iMrnce'' 
und   ^'j'l'nin"  whi'ii  npplii'il  to  iiitiM'nu'«li;ite 


porta  have  not  the  same  exclasive  sense  as 
when  used  with  regard  to  the  commence- 
ment of  a  voyage ;  they  are  merely  de- 
scriptive of  the  course  of  the  voyage.  Un- 
der policies  **yrom"  a  port,  instead  of  "<i^ 
and  from,'^  the  risk  attaches  only  from  the 
time  of  sailing:  but  though  **  a^' is  used, 
when  it  is  intended  to  include  the  insurance 
in  port  at  the  commencement  of  the  voy- 
age, it  is  not  usual  to  insert  it  in  relation  to 
intermediate  ports,  to  cover  the  risk  while 
there.  Bradley  v.  Nashville  Insurartce  Co., 
708. 

4.  Where  an  insurance  company  was 
bound,  in  good  faith,to  furnish  a  policy  in  the 
usual  form  and  with  the  usual  clauses,  they 
will  not  be  allowed  to  release  themselves  from 
any  liability  to  the  insured  from  their  ne- 
glect to  do  so.     lb, 

5.  In  the  construction  of  policies  of  in- 
surance the  intent  is  to  be  regarded,  rather 
limn  the  grammatical  construction,     lb. 


INTEREST.. 

See  Evidence,  55,  61.  Cessio  Bonorcm, 
2.  ExECDTio:!7  0F  Judgment.  4.  Jcdg- 
MENT,  9.  Loan.  Marriage,  17.  Ob- 
LiGATiONs,  12,  17,  18,23,  28.  Succes- 
sions, 4,  11,  17.  SuRETT,  12.  Tu- 
torship, 13,  14, 


INTERROGATORIES  ON  FACTS 
AND  ARTICLES. 


See  Evidence,  12. 


INTERROGATORIES   UNDER 
A  FI.  FA. 

See  Execution  of  Judgment,  5,  C,  13, 1 4. 


INTERVENTION. 
Soo  Pleading,  III. 

JUDGMENT. 
See  Cessio  Bonorum,  1. 

I.  Form. 

1.  A  judgment  rendered  on  a  mle  taken 
on  a  sheri()\  to  show  cause  why  he  should 
not  be  declared  liable  as  surety,  on  account 
of  his  neglect  to  take  the  surety  required 
by  the  court  on  releasing  seqnestered  prop- 
erty, if  not  signed  by  the  judge  cannot 
havo  the  force  of  res  jvdicata.  C.  P.  546. 
Gat.s  V.  BfV,  Q'i. 


JUDGMENT,  I.  II. 
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2.  The  Stat,  of  10  April,  1605.  having  re- 
quired that  all  judgments  should  be  signed, 
a  judgment  rendered  while  that  statute  was 
in  force,  not  signed,  cannot  have  the  force  of 
res  judicata.     Hatch  v.  Arnault^  482. 


11.  Effect. 

3.  Decrees  rendered  by  consent  of  par- 
lies, decide  not>iing;  they  merely  authen- 
ticate private  agreements,  and  render  them 
executory  between  the  parties.  Their  ef- 
fect as  to  third  persons,  is  that  of  a  transac- 
Tion  made  in  an  authentic  ibrm^*  Union 
Bank  v.  Marin,  34. 

4.  A  decree  rendered  by  consent  in  a 
proceeding  which  a  father  and  his  children 
are  parties,  by  which  a  mortgage  is  created 
on  the  property  of  the  former,  after  an  ex- 
ecution issaed  against  him  at  the  suit  of  a 
third  person  had  been  returned  ^''nuUa 
hona,^'  and  his  insolvency  at  the  time  there- 
by ascertained,  cannot  affect  the  rights  of 
the  creditor.     lb. 

5.  Where  the  matters  at  issue  in  an  op- 
position by  the  heirs  of  the  wife  to  an  ac- 
count presented  by  the  surviving  busband 
C8  executor,  are  the  right  of  the  heirs  to  a 
certain  interest  in  a  plantation  and  slaves  al- 
leged to  be  community  property,  and 
the  simulation  of  a  sale  oi  the  property 
made  by  the  husband  before  the  dissolution 
of  the  community,  the  judgment  rendered 
thereon  may  be  pleaded  as  res  judicata  to 
an  action  by  the  heirs  against  the  husband 
personally  for  a  partition  of  the  same  prop- 
erty alleged  to  be  owned  by  themselves  and 
the  defendant,  and  for  a  judgment  recog- 
nizing their  rights  to  an  undivided  portion 
of  it  and  declaring  the  simulation  of  the  sale 
made  by  the  husband.  The  fact  that  the 
proceedings  on  the  opposition  were  against 
the  defendant  as.  executor,  and  that^he  op- 
position was  to  his  account  as  such,  will  not 
prevent  the  judgment  from  being  set  up  as 
res  judicata,  on  the  ground  that  the  de- 
mands in  the  two  cases  were  not  made  by 
the  parties  in  the  same  quality.  Per  Curiam : 
The  law  giving  a  preference  in  the  adminis- 
ti'ation  of  successions  to  those  who  are  in- 
terested in  them,  it  generally  happens  that 
the  administrator,  either  as  heir  or  creditor, 
has  an  interest  adverse  to  that  which  he 
represents.  His  individual  interest  is  liti- 
gated in  the  account  which  he  presents,  and 
on  which  his  claim,  as  heir  or  creditor,  is 
exhibited ;  in  the  eye  of  the  law  he  is  per- 
sonally a  party,  though  his  pei-sonal  rights 
have  been  asserted  in  his  representative  ca- 
pacity ;  and  if  one  having  an  adverse  interest 
make  an  issue  on  the  claim,  any  judgment 
rendered  on  it  will  be  binding  on  both  par- 
ties.    Morton  w.  i*ackwood,  167. 

C.   The  only  test  us  to  the  effect  nf  a  de- 


cree as  res  judicata  is  its  finality  as  to  the 
matters  embraced  in  it,  and  its  having  the 
requisites  prescribed  by  art.  2265  of  the 
Civil  Code;     Kellani  v.  Rippey,  202. 

7.  To  support  the  exception  rei  judicata 
the  issue  in  the  two  actions,  as  well  as  the 
parties,  must  be  the  same.  Successors,  or 
ayanS'Cause  of  the  parties  to  the  original 
suit,  are  considered  as  having  been  parties 
themselves,  where  their  titles  have  been  ac- 
quired since  the  institution  of  the  action  in 
which  the  original  judgment  was  rendered  ; 
alitcr^  if  acquired  before.  Delahigarre  v. 
Second  Municipality,  230. 

8.  One  who  purchases  property,  or  ac- 
quires a  mortgage  on  it,  pending  a  litigation 
in  relation  to  it,  though  for  a  valuable  con- 
sideration, and  without  any  express  or  im- 
plied notice  in  point  »f  fact,  will  be  bound 
by  any  decision  that  may  be  made  against 
the  person  from  whom  he  acquired  his  title- 
or  mortgage.      Gillespie  v.  Cammack,  249. 

9.  As  a  general  rule  a  judgment  in  an  ac^ 
lion  for  interest,  pai'ticularly  when  evidenced 
by  a  distinct  obligation,  will  not  have  the 
force  of  res  judicata  between  the  same  par- 
ties, in  ar  subsequent  suit  for  the  principal^ 
or  other  arrears  of  interest.  But  if  in  a  suit 
for  interest  the  validity  of  the  original  con- 
tract is  adjudicated  upon,  the  judgment 
will  be  conclusive  between  the  same  parties* 
Where,  however,  a  case  goes  of)  on  some 
matter  of  form,  or  some  technical  defect,  it 
is  obvious  that  the  fact  itself  negatives  the 
idea  that  the  causes  of  action  or  defence  are 
the  same,  or  that  the  adjudication  was  on 
the  contract ;  and  a  case  so  terminated  does 
not  form  res  judicata  in  another  suit  in 
which  the  original  cause  of  action  is  in  con- 
troversy. Slate  Bank  v.  Navigation  Co,, 
294. 

10.  Where  a  judgment  has  be«n  obtain- 
ed on  a  note,  the  note  itself  becomes  mer- 
ged in  the  judgment,  and  can  only  be  sever- 
ed from  it  by  the  reversal  or  recision  of  the 
judgment.     Smalley  v.  Creditorsy,  386. 

11.  Where  a  final  judgment  has  been 
rendered  against  a  plaintiff,  in  an  action  on 
a  bill  of  exchange,  on  a  plea  of  prescription, 
the  judgment  will  be  conclusive  against  him 
in  a  subsequent  action  on  an  account  cur- 
rent, the  balance  in  which  results  from  the 
non-payment  of  the  bilh  The  cause  of  ac- 
tion being  the  same  in  both  suits,  plaintiff 
cannot,  by  merely  changing  the  form  of  his* 
pleadings,  avoid  the  consequences  of  the 
first  judgment.     Johnson  v.  ForstalU  446. 

12.  Where  the  demand  in  one  case  is 
made  by  a  party  in  his  own  right,  and  in  an- 
other us  executor,  the  demand  not  being 
between  the  same  parties  in  the  same  ca- 
pacity, a  judgment  in  the  first  case  cannot 
have  the  force  oi  res  judicata  in  the  second. 
West  V.  Creditors,  520. 

I'o.   The    exception  rri  jincala.   is  siricti 
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jurh  ;  nnd  if  there  should  be  any  doubt  ns 
tu  the  identity  of  the  things  claimed,  or  of 
the  persons  claiming  them,  it  cannot  be 
maintained,     lb. 

14.  Where  there  is  doubt  upon  a  ques- 
tion of  res  judicata,  the  party  against  whom 
the  plea  is  set  up  should  have  the  benefit  of 
that  doubt.  West  v.  Creditors — Reliearingy 
532. 

15.  A  judgment  homologating  a  tableau  of 
distribution  presented  by  the  syndic  of  an 
insolvent,  and  declaring  that  it  shall  stand 
*'  as  the  final  tableau  of  distribution  of  the 
funds  in  the  hands  of  the  syndic,'*  on  which 
a  creditor,  who  opposed  the  homologation, 
was  placed  as  an  ordinary  creditor,  cannot 
be  pleaded  as  res  judicata  to  an  opposition 
by  the  same  creditor,  to  n  second  tableau, 
for  the  distribution  of  other  funds,  on  which 
he  claimed  to  be  placed  as  a  privileged  cred- 
itor for  the  same  debt.  The  homologation 
has  the  iorce  of  res  judicata  only  as  to  the 
funds  proposed  to  be  distributed  by  the  first 
tableau.     Ih. 

16.  The  presumption  which  attaches  to 
the  thing  adjudged  is  juris  ct  de  jure,  and 
no  evidence  is  admissible  against  it.  Orr  v. 
Thomas,  582. 

17.  Where,  in  an  action  against  one  who 
had  executed  a  mortgage  on  land  to  secure 
his  faithful  administration  as  curator  of  a 
succession,  and  who  had  left  the  State  in- 
debted to  the  succession  for  moneys  receiv- 
ed by  him  in  his  ofiicial  capacity,  a  curator 
ad  hoc  is  appointed  to  represent  the  absen- 
tee, and  a  judgment  is  rendered  against  him 
for  the  amount  due,  and  the  mortgage 
recognized  and  rendered  executory,  the 
judgment  must  be  restricted  to  the  proper- 
ty mortgaged.  It  has  not  the  force  of  a 
personal  judgment,  rendered  after  citation  ; 
Dor,  on  being  recorded,  can  it  have  the  force 
of  a  judicial  moitgage  on  property  held  by 
a  third  person,  under  a  conveyance  from 
the  debtor  anterior  to  the  judgment.  George 
V.  Le  Grand,  652. 

SeeCESSio  Bonorum,  11.  Successions, 3. 

III.  Action  to  Annul. 

IB.  A  judgment  of  interdiction,  execu- 
ted nearly  thirty  years  previously  in  the 
presence  of  the  party  interested,  and  of  his 
wife  and  relations,  without  any  kind  of  op- 
position, and  under  which  property  has 
been  purchased  by  third  persons  in  good 
faith,  will  not  be  annulled  because  no  record 
evidence  of  citation  or  of  the  appearance  of  the 
party  is  to  be  found  in  the  office  where  it 
should  have  been  preserved.  Per  Curiam: 
In  consequence  of  the  notorious  want  of 
care  in  the  preservation  of  tJie  public  rec- 
ords in  the  country  parishes,  the  absence  of 
such  recoivl  rviiU'JKo.  when   njiplie.fl  lo  a?i- 


cient  proceedings,  raises  but  a  remote  pre- 
sumption* and  one  which  must  be  held  sub- 
ordinate to  the  violent  legal  presumption 
that,  the  judge  before  whom  the  proceed- 
ings were  had  did  his  duty.  Gentile  v. 
Foley,  146. 

19.  After  twenty  years,  there  is  a  pre- 
sumption in  favor  of  every  judicial  tribu- 
nal, acting  within  its  jurisdiction,  that  all 
persons  concerned  had  due  notice  of  its 
proceedings,     lb. 

20.  The  right  to  annul  a  judgment  is  not 
restricted  to  the  cases  specially  enumerated 
by  art.  607  of  the  Code  of  J'ractice.  But 
to  entitle  a  party  to  such  relief,  a  case  must 
be  made  out  showing  that  it  would  be  agaiust 
good  conscience  to  execute  the  judgment, 
and  that  the  plaintiff  could  not  have  availed 
himself  of  the  matter  in  the  former  litiga- 
tion, or  was  prevented  by  fraud  or  accident 
from  so  doing.  If  there  has  been  laches  or 
negligence,  the  party  cannot  be  relieved. 
The  matter  roust  be  such  as  the  defenant 
could  not,  by  reasonable  diligence,  have 
known.     Sorris  v.  Fristoe,  646. 

IV.  Judgment  as  in  c€i$e  of  Non^Suit. 

21.  Where  an  action  has  been  i>ending 
for  more  than  three  year9,and  plaintiffs  havt» 
had  ample  time  to  procure  the  testimony 
necessary  to  establish  the  demand,  but  have 
not  done  so ;  and,  on  the  motion  for  a  new 
trial,  it  was  not  urged  that  there  was  sur- 
prize, or  any  expectation  of  obtaining  fur- 
ther evidence,  a  final  judgment,  and  not  one 
of  non-suit,  will  be  rendered  in  favor  of 
defendant.  New  Orleans  and  Carrolltcn 
Railroad  Company  v.  Chaney,  262. 

22.  Where  a  plaintiff,  in  an  action  in 
which  there  is  no  reconventional  demand, 
fails  to  appear  on  the  day  fixed  for  tlie  trial, 
either  in  person  or  by  attorney,  to  prosecute 
his  suit,  no  final  judgment  can  be  rendered 
against  him;  the  judgment  should  be  one 
of  non-suit.  C.  P.  491,  532,  536.  Mc- 
Donogh  v.  Vutillet,  660. 


JURY. 


1.  A  court  may  assess  damages  without 
the  intervention  of  a  jury.  Art.  313  of  the 
Code  of  Practice  relates  to  the  assessment 
of  damages  under  judgments  by  default. 
Daly  V.    Van  Bentkuysen,  69. 

2.  A  prayer  for  a  jury  is  too  late,  after 
the  case  has  been  called  for  trial.  C.  P. 
494,  495.     Brooks  V,  Walker,  150. 

3.  A  prayer  for  a  trial  by  jury  is  in  time, 
if  made  before  the  case  is  set  for  trial.  C. 
P.  494.  495.     mison  v.  Slate  Bank\  196. 

4.  lender  the  17th  sec.  of  the  stat.  of  l'> 
KobruMrv.  19)1,  h  prnyer  for  a  jury  shf^ul-^ 
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be  disregarded  until  the  jaiy  fee  is  paid ; 
but  the  payment  may  be  made  at  any  time 
before  the  case  is  fixed  for  trial,     lb. 

5.  Where  a  case  is  tried  before  a  jury 
M^ho  write  only  french,  and  the  verdict  is 
returned  by  them  in  that  language,  and  it 
is  translated  into  english  under  the  direction 
of  the  court,  read  to  them  as  translated, 
assented  to  by  them,  signed  by  the  fore- 
man, and  recorded  by  the  clerk  in  their  pre- 
sence, it  will  be  sufficient.  Waisk  v.  Bar^ 
row^  265. 

6.  A  plaintiff  cannot  require  that  an  ex- 
ception to  the  jurisdiction  of  the  court,  on 
the  ground  of  the  defendant's  domicil  being 
in  another  parish  than  that  in  which  the 
action  is  pending,  should  be  submitted  to  a 
jury.     McGehte  v.  Brovm,  272. 

See  Appeal,  38.     Crimiival  Law,  VH. 


LAW. 

1.  Section  7  of  the  act  of  the  Mississippi 
legislature  of  21  February,  1840,  which  de- 
clares, that  it  shall  not  be  lawful  for  any 
bank  in  that  State  to  transfer,  by  endorse- 
ment or  otherwise,  any  note,  bill  receivable, 
or  other  evidence  of  debt,  was  intended 
solely  for  the  benefit  of  the  debtors  of  those 
banks ;  and  the  privilege  which  it  conferred 
on  them,  of  paying  the  banks  in  their 
own  notes,  might  be  waived  by  the  debtors. 
The  transfer  of  the  notes  does  not  place  a 
party  claiming  under  it,  in  the  position  of 
one  to  whom  courts  can  givft  no  assistance 
in  enforcing  his  contract,  as  in  case  of  a 
plaintiff  seeking  to  enforce  an  immoral 
or  unlawful  conti'act.    Roberts  v.  Starke  71. 

2.  Though  a  statute  direct  a  thing  to  be 
done  at  a  particular  time,  it  does  not  neces- 
sarily follow  that  it  may  not  be  done  after- 
wards.    Wilson  V.  State  Bank,  196. 

3.  The  laws  organizing  the  government 
of  a  city  are  eminently  laws  for  the  preser 
vation  of  public  order,  from  the  force  and 
obligations  of  which  individuals  cannot  de- 
rogate by  their  conventions.  C.  C.  11. 
Contracts  made  in  violation  of  such  laws  are 
absolute  nullities,  not  susceptible  of  ratifica- 
tion. State  Bank  v.  Navigation  Company, 
294. 

4.  Prior  laws  will  not  be  presumed  to 
have  been  repealed  by  subsequent  laws, 
from  the  mere  fact  that  the  latter  contain 
provisions  different  from  the  former.  A  re- 
peal  will  be  implied  only  where  the  last 
statute  contains  provisions  contrary  to,  or 
irreconcileable  with,  those  of  prior  laws. 
C.  C.  23.     State  v.  Lewis,  398. 

5.  Those  statutes  are  real,  in  contradis- 
tinction to  personal,  which  regulate  directly 
pi-operty,  without  reference  to  the  condition 

95 


or  the  capacity  of  its  possessors.     Augusta 
Insurance  Co.  v.  Morton,  All. 

See  Marriage,  2,  3* 


LEASE. 

L   Of  Things. 

1.  A  stipulation  that  a  lessee  shall  not 
sub-let  the  premises  without  the  written 
assent  of  the  lessor,  is  for  the  exclusive  be- 
nefit of  the  latter,  and  if  he  does  not  take 
advantage  of  it,  no  one  else  can.  Montecon 
V.  Faures,  43. 

2.  Where  a  lease  of  land  has  not  been 
recorded  in  the  manner  required  by  law  for 
absolute  sales  of  real  estate,  the  lease  will 
be  without  effect  as  to  purchasers  from  the 
lessor.  Stat.  26  March,  1806,  s.  1.  Broion 
V.  Matthews,  198. 

See  Privilege,  15* 

IL  Of  Labor. 

3.  In  an  action  by  a  contractor,  against 
the  party  with  whom  he  had  contracted  for 
the  erection  of  a  building,  for  damages  for 
non-performance  on  the  part  of  the  latter, 
the  difference  between  the  amount  the  con- 
tractor was  to  receive,  and  that  which  he 
was  to  pay  under  sub-contracts  made  by 
him  for  the  materials  and  building,  does  not 
constitute  the  amount  of  profit  the  contrac- 
tor is  entitled  to  recover.  Per  Curiam: 
It  cannot  be  ascertained,  without  evidence 
as  to  the  value  of  labor  and  materials  at  the 
time,  and  as  to  the  solvency  of  the  sub- 
contractors, whether  they  would  have  been 
able  to  comply  with  their  obligations,  or  to 
indemnify  the  contractor  if  they  had  not. 
When  a  contract  is  broken  before  the  arri- 
val of  the  time  for  full  performance,  and  the 
opposite  party  sues  for  damages  also  before 
the  time  for  full  performance,  the  market 
value  at  the  time  of  the  breach^  whenever 
there  is  a  market  value,  is  to  govern. 
Where  there  is  none,  as  in  this  case,  the 
question  involves  a  minute  enquiry  into  the 
cost  of  materials,  the  expense  of  procuring 
and  transporting  them  to  the  place  of  deli- 
very, the  amount  of  labor  required  for  put- 
ting up  the  building  and  the  value  of  the 
wages  of  laborers  and  mechanics,  the  whole 
to  be  assessed  at  the  time  of  the  breach  of 
the  contract ;  and  wherever  tlie  estimate  of 
profits  must  be  somewhat  conjectural,  the 
damages  should  be  moderated  so  as  to  allow 
for  any  partial  uncertainty  that  may  exist. 
Seaton  v.  Second  Municipality,  44.  Mc- 
Cord  V.  West  Feliciana  Railroad  Co.,  285. 

4.  Where,  in  consequence  of  the  failure 
to  give  to  the  owner  of  a  plantation  the 
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notice  required  by  the  poFice  regulations  of 
the  parish,  of  the  work  to  be  done  in  making 
a  road  and  lev6e  on  his  plantation,  the  con- 
tractor to  whom  the  work  was  adjudicated 
cannot  proceed  summarily  to  seize  and  sell 
the  land,  he  may  recover  from  the  police 
jury  the  amount  due  under  his  contract. 
Michel  V.  Police  Jury,  123. 

5.  A  contract  made  by  a  partnership,  as 
undertakers  for  the  construction  of  a  rail- 
road, will  be  cancelled  by  the  death  of  any 
ef  the  parties,  unless  the  other  party  con- 
sent that  the  work  shall  be  continued  by 
the  heirs  of  the  deceased,  or  by  others  em- 
ployed by  them  for  that  purpose.  C.  C. 
2737.  A  refusal  to  gi?e  such  consent  will 
not  subject  the  party  refusing  to  damages. 
He  is  only  bound  to  pay  to  the  heirs  the 
▼alne  of  the  work  already  done,  and  that  of 
the  materials  already  prepared,  proportion- 
ably  to  the  price  agreed  on,  in  case  such 
work  and  materials  may  be  useful  to  him. 
€.  C.  2738.  McCord  v.  West  Fehciana 
Mailroad  Co.,  286. 

6*  Where  one  whe  had  contracted  to 
ereet  certain  buildings,  becomes  insolvent, 
leaving  tke  buildings  incomplete,  and  an 
jDStalnent  of  the  price,  payable  en  their 
conpletinn,  anpaid,  nothing  in  the  stat.  of 
18  March^  1844,  requires  that  the  owner,  in 
•rder  to  entitle  himself  to  apply  the  unpaid 
Manee  te  their  completion,  shouki  have  an 
estimate  of  the  work  remaining  to  be  done 
made  by  any  disinterested  persoas.  How- 
ever expedient  such  a  course  may  be,  it  is 
Bot  requ  ired  by  the  statu  te .  Whatever  has 
been  necessarily  expended  in  the  comple- 
tion of  the  buildings,  must  be  deducted  from 
^0  unpaid  instalment.  The  prevision  for 
a  submission  to  arbitration  in  sec.  3,  of  that 
Stat,  contemplates  only  disputes  between 
l^e  contractor  and  those  employed  by  him, 
er  who  have  furnished  him  with  materials. 
HaUv.  mUs,  604. 

7.  By  the  stat.  of  18  March,  1844,  rela- 
tive to  mechanics  and  laborers  employed  by 
huilders,  and  the  furnishers  of  materials, 
these  persons,  as  against  the  owner,  hold 
under,  and  not  beyond,  the  building  con- 
tract.   lh» 

8.  An  account,  presented  by  a  furnisher 
of  materials  used  in  i)\e  construction  of  a 
building,  to  the  owner,  in  order  that  the  lat- 
ter may  retain  its  amount  out  of  subsequent 
payments,  under  the  provisions  of  the  stat. 
of  18  March,  1844,  which  states  the  quan- 
tity of  the  materials  furnished,  the  dates  of 
^e  delivery,  the  prices,  and  that  they  were 
delivered  to  the  contractor  to  be  used  in  the 
buildings,  and  is  certified  by  a  justice  of  the 
peace  to  have  been  sworn  to  before  him,  is 
sufficient  under  the  statute,     lb. 

9.  Under  the  stat.  of  18  March,  1844, 
mechanics  and  laborers  employed  by  a  build- 


er, and  those  who  have  furniabed  bim  with 
materials,  who  have  complied  with  the  pro« 
visions  of  that  stat.  by  .presenting  attested 
accounts  te  the  owner,  are  entitled  to  any 
amount,  net  exceeding  their  claims,  unpaid 
under  the  contract  at  the  time  ef  the  ooticet 
after  subtracting  the  amount  neeeseary  to 
complete  the  buildings;  but  the  owner  can- 
not be  BMde  liable  beyond  the  aBM>ant  of 
hiB  contract ;  nor  wiH  he  be  liable  by  reason 
of  any  payment  made  to  the  coBtraetors  in 
advance,  where  the  amount  so  advanced 
would  have  become  due  before  the  date  ef 
the  notification  to  the  owner  of  the  cfaum  of 
the  laborer  or  furnisher  of  materials,     lb. 

10.  As  to  the  rights  of  the  laborers  and 
furnishers  of  materials  inter  se^  they  mnst 
share  the  fnud  pro  rata  ;  they  do  not  rank 
in  the  order  of  time ,  and  any  such  credi* 
tor  for  labor  or  materials  has  a  right  to  par- 
ticipate in  the  fund  «ntil  distributed,     lb. 


LESION. 
See  Presgeiftion,  9. 

LITIGIOUS  RIGHT. 
See  OnihioATiOKS,  9,  10.     Pleasrvg,  17. 


LOAN. 

1.  The  provision  of  article  2895  of  tber 
Civil  Code,  establishing  the  rate  of  couTon- 
tional  interest,  has  always  been  confined  to* 
loans  of  money,  and  held  not  to  apply  to  the 
purchase  and  sale  of  promissory  notes,  bille 
of  exchange  or  other  negotiable  instromentSr 
nor  of  credits.  Bank  o/Louisiana  v.  Bris^ 
coe^  167. 

2.  An  exchange  of  credits  made  bond 
fide,  is  not  illegal ;  aliter,  if  the  exchanger 
be  a  mere  device  to  cover  usury.  In  every 
case  the  inquiry  is,  whether  die  traDsac' 
tion  was,  in  substance,  a  loan  of  money ;  if 
really  a  sale  er  exchange  ef  credits,  it  wil( 
be  valid  though  the  contvact  be  in  the  forn» 
of  a  loan,    ii* 


MANDAMUS. 

Decision  in  Succession  ofMacarty,  2  Anv 
979,  affirmed.    ExparU  Bujcl,  716. 


MANDATE. 

I .  Where  cotton  seized  under  execntionr 
by  consent  of  parties  is  shipped  by  the  sher* 


MANDATE. 
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iff  to  factors  residiag  in  another  parish  for 
sale,  and  the  latter  accept  the  cousigment 
with  knowledge  of  the  capacity  iD  which 
the  sheriff  held  the  property,  they  cannot 
refuse  to  pay  over  the  proceeds  on  the 
ground  of  a  claim  for  supplies  furnished  to 
the  plantation  on  which  the  oottoo  was  pro- 
duced ;  nor  can  they  qaeatioo  the  sheriff's 
authority  to  send  the  property  beyond  his 
bailiwick.  Any  privilege  for  supplies  claim- 
ed by  them  must  be  asserted  before  the 
court  under  whose  process  the  sheriff  holds 
the  cotton.  In  sach  a  case  compensation 
cannot  take  place,  the  parties  not  being  in- 
debted to  each  other.  C.  C.  2203.  Jones 
v.  FeUowcs^  47. 

2.  An  express  authority  is  necessary  to 
authorize  an  agent  to  bind  his  principal,  by 
a  contract  of  suretyship,  for  a  stranger. 
Gates  y.  BelU  62. 

3.  A  shipment  of  specie  made  by  a  factor 
to  his  principal,  without  any  letter  of  ad- 
vice or  other  notice  of  the  consignment, 
cannot  be  viewed  as  made  with  proper  care, 
and  with  that  attentibn  to  the  interests  of 
the  principal  which  the  factor  is  bound  to 
bestow ;  and,  if  lost  or  stolen  before  reach- 
ing the  principal,  the  loss,  as  between  the 
principal  and  factor,  must  be  borne  by  the 
latter.    Smith  v,  lVard,7e. 

4.  Defendant  purchased,  with  two  other 
persons,  certain  ground  for  the  purpose  of 
dividing  it  into  lots  and  reselling  it,  taking 
the  title  in  his  own  name,  and  giving  a 
counter-letter  binding  himself  to  sell  and 
account  to  his  co-proprietors.  One  of  the 
latter  executed  his  notes,  which  were  en- 
dorsed by  the  defendant  and  discounted, 
and  the  proceeds  applied  on  account  of  the 
maker  towards  paying  his  portion  of  the 
price  of  the  land.  The  defendant  was  af- 
terwards obliged  as  endorser  to  pay  the 
notes.  The  maker  having  died,  defendant 
and  his  surviving  co-proprietor  agreed  with 
the  executors  of  the  deceased  that  the 
whole  property  should  be  sold  by  the  regis- 
ter of  wills,  and  at  the  sale  defendant  be- 
came the  purchaser.  The  executor  having 
demanded  from  the  purchaser  the  whole 
price  of  an  undived  third,  alleging  that  pur- 
chasers at  probate  soles  cannot  compensate 
against  the  price  daims  due  them  by  the 
deceased,  and  that  for  his  advances  defend- 
ant was  only  an  ordinary  creditor  of  the 
succession,  which  was  insolvent :  Held,  that 
defendant  had  the  right  to  retain  any  ad- 
vances made  by  him  out  of  the  proceeds  of 
I  he  property  in  his  hands.  C.  C.  2992. 
Blandiard  v.  Loekett,  98. 

5.  Where  an  ageut  fails  to  ship  goods, 
which  he  was  directed  by  his  principal  to 
do,  the  latter  is  entitled  to  recover  the  ac- 
tual value  of  the  goods  at  the  port  of  des- 
tination.    Ryder  v.  Thayer,  14a. 


6.  It  is  not  true,  as  a  legal  proposition, 
that  for  every  act  for  which  an  agent  may 
expend  money  for  his  principal,  he  can  bind 
him  in  a  contract  of  suretyship.  The  ex- 
penditure of  money,  and  the  loaning  of  the 
credit  of  the  principal,  are  not  governed  by 
the  same  rules.  The  power  of  the  agent, 
as  to  the  former,  may  be  implied  And  inci- 
dental ;  as  to  the  latter  it  must  be  express, 
or  necessarily  implied  from  the  nature  of 
the  mandate;  the  former  is  a  necessary 
function  of  administration,  the  latter  is  not 
within  its  limits.  State  Bank  v«  Naviga" 
tion  €o.,  294. 

7.  Mere  knowledge  that  there  is  a  prin- 
cipal will  not  destroy  the  right  of  a  party 
dealine  with  an  agent,  and  charging  hin 
with  the  balance  dve  on  the  transaction,  to 
look  to  the  principal  when  afterwards  dis- 
covered, where  the  state  of  the  acccounts 
between  the  principal  and  agent  is  not  such 
as  to  make  it  a  hardship  that  the  former 
should  be  held  liable.  Ballister  v.  HamU' 
ton,  401. 

8.  The  obligation  of  an  agent,  whose  au- 
thority is  limited  by  instructions,  is,  to  ad- 
here faithfully  to  those  instructions.  If  he 
unnecessarily  exceed  his  commission,  or 
risk  the  effects  of  his  priacipal  without  au- 
thority, he  renders  himself  responsible  to 
the  latter  for  the  consequences  of  his  act. 
If  loss  ensue  it  is  no  defence  that  he  inten- 
ded the  benefit  of  his  principal.  But  sub- 
sequent assent,  as  between  priacipal  and 
agent,  is  equivalent  to  a  previous  authority  ; 
hence  where  an  agent  has  committed  a 
breach  of  orders,  and  the  principal,  with 
foil  knowledge  of  all  the  circumstances, 
adopts  his  acts,  even  for  a  moment,  he  will 
be  bound  by  them,  and  the  agent  discharged* 
Such  assent  need  not  be  express ;  it  may 
be  inferred  from  the  conduct  of  the  prin- 
cipal.    Ward  V.  WdrJUld,  468. 

9.  Where  a  principal  has  employed  a  fac- 
tor either  to  buy  or  to  sell,  and  the  factor, 
acting  in  good  faith,  has  departed  from  his 
instructions,  and  has  so  informed  his  prin- 
cipal, the  latter  will  be  bound  to  notify  his 
agent  of  his  repudiation  of  the  act,  withia 
a  reasonable  time  after  being  informed  of  it, 
or  he  wilt  be  presumed  to  have  adopted  the 
transaction,  and  the  loss,  if  any,  will  full  on 
him.     /6. 

10.  Where  a  factor,  to  whom  cotton  had 
been  consigned  for  sale  in  the  city  in  which 
he  resided,  in  consequence  of  low  prices, 
ships  it  to  a  foreign  market,  and  aotifies  his 
principal  of  the  fact  and  of  his  motive  for 
doing  so,  offering  to  him  the  alternative  of 
taking  the  cotton  at  a  valuation  placed  on  it 
before  shipping,  or  the  chances  of  the  for- 
eign market ;  and  the  latter,  instead  of  re- 
plying at  once,  postpones  his  answer  for 
several  days,  until,  after  the  receipt  of  for- 
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eign  news,  he  had  ascertaind  that  the  ship- 
ment would  prove  unprofitable,  when  he 
notified  the  factor  of  his  intention  to  take 
the  price  of  the  home  valuation,  the  prin- 
cipal will  be  held  to  have  assented  to  the 
shipment,  and  the  loss  will  fall  npon  him. 
lb. 

11.  Where  the  master  of  a  vessel  era- 
ploys  a  broker  to  procure  freight,  and  the 
latter  introduces  to  the  master  a  party  hav- 
ing merchandize  to  ship,  which  the  master 
declines  to  take  on  the  terms  offered  ;  but, 
a  few  days  after,  while  the  broker  is  still 
employed  to  procure  a  freight  for  him  on 
better  terms,  concludes,  through  another 
broker,  a  bargain  with  the  same  party  on 
the  terms  first  proposed,  and  pays  him  his 
brokerage,  he  will  be  bound  to  pay  a  broker- 
age to  the  first  broker.  Per  Curiam :  To 
enable  the  defendant,  under  such  circum- 
stances, to  defeat  the  broker^s  claim  for 
commissions,  by  takmg  the  idential  offer, 
through  another  broker  or  directly  by  hmi- 
aelf,  would  enable  him  to  commit  a  fraud 
upon  the  plaintiff.    Jenkins  v.  TroU^  671. 

See  Attachment,  1.  Bills  ofExchnoe, 
&c.  3.  Evidence,  44,  49.  PaESCRiPTiorf, 
VII.     Privileo£,6,  6,  10. 


MARRIAGE. 

I.  Personal  Relations  of  Spouses. 

1.  A  due  bill  executed  by  a  married  wo- 
man, without  the  authorization  of  her  hos- 
band,  will  not  be  binding  on  her,  where  the 
con sidn ration  for  which  it  was  given  is  not 
ahown  to  have  enured  to  her  benefit.  Per- 
ry v.  IViompson,  188. 

2.  Art.  2412  of  the  Civil  Code,  which 
provides  that  the  wife  cannot  bind  herself 
for  the  debts  of  her  husband,  according  to 
the  doctrine  of  the  civilians,  is  a  personal 
statute.  It  is  founded  exclusively  on  the 
personal  relations  between  husband  and 
wife,  and  is  confined  in  its  operation  to 
married  persons  within  our  jurisdiction. 
The  disability  to  contract,  which  it  establish- 
es, exists  only  in  a  certain  contingency,  that 
of  the  debts'  not  inuring  to  her  benefit,  and 
that  contingency  is  strictly  personal.  Au- 
gusta Insurance  Company  ▼.  Morion,  417. 

3.  The  incapacity  of  a  married  woman  to 
contract  is  of  the  same  character  as  that  of 
a  minor,  and  the  laws  creating  the  incapaci- 
ty of  the  latter  have  always  been  classed 
among  personal  statutes,     lb. 

4.  Where  a  married  woman  domiciliated 
in  another  State,  to  secure  a  debt  of  her 
husband,  mortgages,  by  an  act  executed  at 
her  doroicil,  real  estate  in  this  State  form- 
ing part  of  her  separate  property,  the  act, 
it'  vuliil  ill  [)oiiit  ut  form,  and  uuthori/.ed  by 


the  laws  of  her  domicil,  will  be  enforced 
here.  Per  Curiam  :  Such  an  act  cooflicta 
with  no  law  of  this  State,  and  do  reason  of 
comity  would  autiiorize  a  court  here  to 
relieve  the  wife  from  its  effect.  It  inter- 
feres with  no  real  statute,  and  the  personal 
statute  does  not  reach  it ;  the  person  not 
being  subject  to  our  jurisdiction.     lb. 

5.  Decision  in  Adle  ▼.  Aniy,  1  An.  Rep. 
260,  affirmed.     Lovdaee  v.  Cuny,  619. 

6.  Decision  in  Bank  of  Louisiana  v. 
Farrar,  1  An.  49,  affirmed  and  extended  to 
contracts  with  the  Citizens*  Bank.  Eys- 
salUnne  v.  Citizens*  Bank,  653. 

7.  The  charters  of  banks  in  this  State 
which  authorize  married  women  to  bind 
themselves  jointly  and  in  solido  with  their 
husbands,  in  any  hypothecary  contracts  or 
obligations  entered  into  by  the  husband 
with  those  banks,  place  dotal  and  parapher- 
nal property  on  the  same  footing.     lb. 

See  Prescription,  2. 

II.  Property  of  Spouses. 

8.  The  separate  creditors  of  a  husband, 
when  alleging  neither  fraud  nor  simulation, 
can  exercise  no  greater  rights  than  he  could ; 
and  they  are  bound  to  show,  as  he  would 
be,  in  a  contest  with  his  children,  which  of 
the  effects  existing  at  tlie  death  of  his  wife 
were  brought  into  marriage  by  him,  or  ac- 
quired during  its  continuance  by  donation  or 
inheritance.  C.  C.  2374.  Union  Bank  v. 
JMarin,  34. 

9.  Where  a  wife  dies  without  issue, 
leaving  a  succession  valued  at  $26,000,  and 
the  only  property  of  the  husband,  who  was 
twenty-six  years  old  and  healthy,  but  with- 
out any  profession  or  calling,  consists  of  two 
slaves  of  the  value  of  $1,100,  the  property 
Will  be  considered  as  inadequate  to  his  8U|>- 
port,  and  that  fact  will  entitle  him  to  claim, 
under  art.  2359  of  the  Civil  Code,  one- 
fourth  of  the  succession  of  his  wife.  Per 
Curiam:  The  object  of  the  law,  is  to  pro- 
vide for  the  support  of  the  survivor  out  of 
the  pi'operty  of  the  deceased,  without  ref- 
erence to  his  ability  to  support  himself  by 
his  personal  industry ;  and  the  only  ques- 
tion that  can  arise  is,  as  to  the  sufficiency  of 
the  pecuniary  means  of  the  husband  for  his 
support.     Succession  of  Fortier,  104. 

10.  The  settlement  of  dowry  mast  b«» 
shown  by  the  marriage  contract.  Succession 
of  Hargis,  142. 

11.  A  surviving  wife  can  only  exonerate 
herself  from  personal  liability  for  one-half 
of  the  debts  of  the  community  of  acquets 
and  gains,  by  an  express  rennnciation.  The 
community  cannot  be  accepted  with  benefit 
of  inventory.  C.  C.  2378,  2379,  2382. 
Monget  V.  Pate,  269. 

12.  A  surviving  wife  can  claim  to  be  sup- 
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plied  with  mourning  npparel  at  the  expense 
of  the  Buccession,  only  where  there  has 
been  a  constitution  of  dowry.  Art.  2353  of 
the  Civil  Code  applies  only  to  such  cases. 
Succession  of  Holbert^  436. 

13.  Sec.  2  of  the  stat.  of  25  March, 
1844,  confers  on  the  surviving  spoase,  where 
the  deceased  has  not  di8|)osed  by  testament 
of  his  or  her  share  in  the  community,  the 
usufruct  of  the  share  of  the  community 
property  inherited  by  the  issue  of  the  mar- 
riage, so  long  as  the  survivor  shall  not  con- 
tract a  second  marriage.  The  share  con- 
sists of  the  residue  after  payment  of  the 
debts.  The  statute  does  not  confer  on  the 
survivor  the  usufruct  of  the  share  regard- 
less of  debts ;  nor  does  it  impair  the  rights, 
either  of  the  creditors  or  heirs,  to  insist  on 
the  prompt  payment  of  the  community 
debts.     Succession  of  FxtzwiUiams^  489. 

14.  The  usufruct  created  by  sec.  2  of  the 
Stat,  of  25  March,  1844,  must  be  governed 
by  the  rules  prescribed  by  the  Civil  Code 
on  the  subject' of  usufruct;  and  by  these 
rules  either  the  creditors  or  the  heirs  raa]r 
claim  that  property  subject  to  the  usufruct 
be  sold  to  an  amount  sufficient  to  pay  the 
debts,  unless  the  usufructuary  prefer  to  ad- 
vance the  sums  necessary  for  that  purpose. 
The  survivor  can  preserve  the  property  un- 
sold only  by  paying  or  assuming  the  debts, 
thereby  releasing  the  heirs  from  interest;  in 
which  case  he  will  be  entitled  to  all  the  fruits 
produced  by  the  property,  they  beingdeemed 
equivalent  to  the  interest  on  the  sums  ad- 
vanced (C.  C.  578,  579);  and,  in  his  settle- 
ment with  the  heirs,  he  must  be  ranked  as 
n  creditor  for  the  amount  of  those  debts, 
without  interest,  and  held  not  accountable 
for  the  revenues  received  during  the  exist- 
ence of  the  usufruct.     i6. 

15.  Where  a  surviving  spouse,  entitled 
to  the  usufruct  of  the  share  of  the  commu- 
nity property  inherited  by  the  issue  of  the 
marriage,  is  treated  in  the  settlement  with 
the  heirs  as  an  usufructuary  of  the  whole 
share  of  the  community  property  who  has 
advanced  the  sums  necessary  to  discharge 
the  debts,  he  can  claim  no  remuneration,  in 
his  settlement  with  the  heirs,  for  services 
rendered  while  administering  the  property 
for  his  own  exclusive  use.     lb, 

16.  A  wife  has  a  tacit  mortgage  on  the 
immovables  of  her  husband  for  the  reim- 
bursement of  paraphernal  effects  alienated 
by ^ him  ;  and  this  mortgage  is  not  required 
to  be  registered  to  give  it  effect  against  third 
persons.    Sticcession  of  Mouton,  561. 

17.  Where  after  the  dissolution  of  the 
community  by  the  death  of  the  wife,  the 
husband  neglects  to  cause  any  partition  to 
be  made,  and  subsequently  administers  the 
common  property,  he  will  be  liable  for  one- 
half  of  the  nett  revenues  of  the  community 
}>r(i2)errjr  from  the  date  of  the  disBulutiuiJ  uf 


the  marriage.  Sums  due  on  contracts  bear 
interest  from  judicial  demand  though  unli- 
quidated; but,  in  case  like  the  present, 
where  the  judgment  includes  the  revenues 
to  the  date  of  the  decree,  interest  can  only 
be  allowed  from  that  date,  and  not  from 
judicial  demand.  Petrie  v.  Wofford^  562. 

18.  After  the  dissolution  of  the  commu- 
nity, by  the  death  of  the  wife,  the  surviving 
husband  can  only  sell  his  interest  of  one-half 
in  a  slave  belonging  to  the  community.     Ih. 

19.  AVhera  a  wife  sues  her  husband  for  a 
separation  of  property,  and  restitution  of  her 
separate  estate,  commencing  her  proceed- 
ings by  attachment,  and  judgment  is  ren- 
dered in  favor  of  the  husband,  the  commu- 
nity of  property  and  and  conjugal  relations 
being  left  in  their  integrity,  no  action  can 
be  maintained  by  the  husband  against  the 
surety  on  the  attachment  bond,  for  damages. 
Le  Blanc  v.  Guidry^  564. 

20.  The  husband,  as  head  and  master  of 
the  matrimonial  community,  may  dispose  of 
its  moveables  even  by  a  gratuitous  title,  for 
the  benefit  of  any  person.     Glenn  v.  EUun, 
611. 

21.  The  rev<^nues  of  the  separate  estate 
of  the  husband  form  a  part  of  the  community; 
and  where  debts  due  by  the  husband  before 
marriage  have  been  paid  by  him  during  the 
community  out  of  revenues  arising  from  his 
separate  estate,  as  he  had  a  right  to  do,  his 
separate  estate  will  be  responsible  to  the 
community,  after  its  dissolution,  for  the 
amount  of  the  debts  so  paid.  C.  C.  2372. 
2377.     lb. 

22.  To  entitle  a  surviving  wife  to  claim 
from  the  succession  uf  her  husband  the 
marital  fourth  under  art.  2359  of  the  Civil 
Code,  she  must  prove  that  her  husband  died 
rich,  and  that  she  was  left  by  his  death  in 
necessitous  circumstances.  A  wife  who 
had  abandoned  her  husband  for  several  years 
before  his  death  to  live  in  concubinage  with 
another,  cannot  be  said  to  have  been  left  by 
him  in  necessitous  circumstances  within  the 
meaning  of  that  article.  Armstrong  v. 
SUeber,  713. 

See  Evidence,  43.     Pleading,  19,  20. 
Presceiption,  28,  29.     Sale,  34. 


MINOR. 


See  Tutorship. 


MORTGAGE. 


1.  A  general  mortgage  resulting  from  the 
recording  of  a  judgment,  does  not  operate 
upon  slaves,  after  their  emancipation,  unless 
there  was  fraud  on  the  part  of  the  emanci- 
pator. C.  C.  lUO.     'Taylor  v.  Rostrop,  100. 
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2.  Where  a  mortgnge  was  executed  to 
secure  the  price  of  bank-stock  subscribed  for 
by  the  mortgagor  under  the  provisions  of  a 
bank  charter,  which  declared  that  each  stock- 
holder should  be  entitled  on  certain  condi- 
tions to  a  loan  to  the  amouot  of  one-half  of 
his  stock,  the  mortgage  stipulating  that  the 
mortgaged  property  shall  stand  hypotheca- 
ted for  any  stock-loan  so  to  be  made,  it  will 
not  be  declared  void  on  the  ground  of  its  not 
being  in  compliance  with  art.  3277  of  the 
Civil  Code,  which  requires  that  the  exact 
sum  for  which  the  mortgage  is  given  shall 
be  stated  in  the  act.  CUizens*  Bank  v.  Ni- 
colas, 112.  EyssalUnne  v.  Citizens*  Bank, 
663. 

3.  A  mortgage  on  slaves,  recorded  in  the 
mortgage-office  of  the  place  where  the 
debtor  had  his  domicil  at  the  time  of  the 
inscription,  will  be  unatfected  by  his  subse- 
quent removal  with  the  slaves  to  another 
parish,  and  the  acquisition  of  a  domicil  there. 
No  inscription  is  necessary  in  the  parish  of 
his  new  domicil.  Crouch  v.  Locketl,  121. 
Bibb  V.  Union  Bank,  334. 

4.  Where  a  mortgagee  transfers  to  dif- 
ferent persons  portions  of  the  mortgage 
debt,  they  will  be  entitled  to  payment;  pro 
rata,  out  of  the  property  mortgaged ;  no 
preference  results  from  any  dilferencc  in 
the  dates  of  the  transfers.  Adams  v.  Lear, 
144. 

5.  The  effect  of  a  deed  of  trust  executed 
in  another  State,  conveying  land  situated  in 
this  State,  and  recorded  in  the  parish  in 
which  the  land  lies,  must  be  determined  by 
our  laws.  C.  C.  10.  Such  an  instrument 
being  an  agreement  by  which  mortgaged 
property  is  authorized  to  be  sold  extra-judi- 
cially,  is  not  valid  under  our  laws  so  far  as 
third  persons  are  concerned,  whatever  may 
be  the  effect  between  the  parties.  Jiicks 
V.  (roodrich,  212. 

6.  Under  the  roman  law,  a  power  to  a 
mortgagee  to  sell  without  judicial  authority 
would  have  beeu  valid,  and  a  sale,  afler  pub- 
lic advertizements  and  notice  to  debtors, 
made  under  the  forms  required,  would  have 
given  a  good  title  to  a  bond  fide  purchaser ; 
but  with  our  hypothecary  system  the  validi- 
ty of  such  a  power  would  be  incompatible. 
lb, 

7.  Where  a  register  of  mortgages  is 
shown  to  have  kept  but  one  book  for  inscrip- 
tion of  conventional  and  judicial  mortgages, 
the  fact  that  a  judicial  mortgage  was  not  re- 
coixied  in  a  separate  volume  of  judicial  mort- 
gages will  not  be  allowed  to  prejudice  the 
Judgment  creditor.  Per  Curiam :  As  there 
was  but  one  book  kept,  third  persons  could 
Dot  be  misled.     Gillespie  v.  Cammack,  248. 

8.  A  mortgage  executed  to  secure  the 
payment  of  a  judgment  stated  in  it  to  be 
the  property  of  the  mortgHgee,  will  be  de- 
clared void  on  proof  tlmt  tlie  judgment  did 


not  belong  to  him,    Fredand  v.  Briscoe^ 
225. 

9.  The  recording  of  an  act  of  mortgage  or 
pledge  in  the  office  of  the  register  of  con- 
veyances in  the  city  of  New  Orleaos,  is  not 
notice  to  third  persons.  C.  C.  3318, 3319* 
3125.  Succession  of  Argote  etc. — Re-hear^ 
ing,  478. 

10.  As  between  the  yendor  and  vendee, 
it  is  unimportant  whether  a  mortgage  give  a 
to  secure  the  price  be  recorded  or  not.  Any 
objection  on  account  of  its  not  having  been 
recorded,  could  only  be  raised  by  a  third  pos- 
sessor.    Sanders  v.  Dossou,  587. 

11.  Decision  in  Union  Banky.  (huee,2 
An.  R.  249,  as  to  mortgages,  affirmed. 
Eyssallenne  v.  Citizens*  Bank,  663. 

See  Bank,  1.  Donations,  10.  Judg- 
ment, 17.  Marriage,  4,  6,  7,  16.  Pre- 
scription, 12,  36.  Successions,  24. 
Tutorship,  1. 


NEW  ORLEANS. 

1.  The  late  police  jury  of  the  parish  of 
Orleans  was  authorized  by  law  to  impoee 
taxes  to  meet  the  disbursements  it  was  re- 
quired to  make.  The  stat.  of  7  April,  1824, 
is  conclusive  on  the  subject.  The  power  of 
the  police  jury  in  this  respect  was  unaffect- 
ed by  the  stat.  of  8  March,  1836,  dividing 
the  city  of  New  Orleans  into  monicipalitiea. 
New  Orleans  v.  Lockelt,  99. 

2.  The  existing  municipalitiee  of  New 
Orleans,  have  not  all  the  powers  which  be- 
longed to  the  municipalities  of  New  Orleans 
under  the  french  government  of  Louisiana, 
nor  those  of  the  Cabildo  under  that  of  Spain. 
Since  the  legislation  in  our  Codes  on  the 
subject  of  corporations,  the  express  delega. 
tion  in  the  act  of  17  February,  1805,  organi- 
zing the  city  government,  the  radical  change 
in  our  political  system  by  the  transfer  of 
Louisiana  from  the  French  Republic  to  the 
United  States,  the  repeal  of  the  laws  of 
Spain  in  1828,  and  our  own  settled  juris- 
prudence in  relation  to  the  political  cor|)o- 
rations  of  the  State,  it  is  useless  to  look  for 
the  powers  of  the  municipalities  elsewhere 
than  In  our  Code,  legislation  and  jurispru- 
dence. Stale  Bank  v.  Navigation  Company, 
294. 

3.  Sec.  13  of  the  statute  of  17  Febmaiy, 
1805,  incorporating  the  city  of  New  Orleans, 
which  provides  that  ^'  the  estates,  whether 
real  or  personal,  the  rights,  dues,  debts, 
claims,  or  property,  which  heretofore  be- 
longed to  the  city,  or  were  held  for  its  use 
by  the  Cabildo  under  the  Spanish  govern- 
ment, the  municipality  after  the  transfer  to 
France,  or  the  municipality  now  existing, 
shall  be  vested  in  the  mayor,  aldermen,  and 
inhabitants,''  relates  to  rights  of  propeity 
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and  privileges  incidental  thereto,  and  not  to 
the  powers  of  the  corporation.  Sec.  14  of 
that  Stat,  which  declares  that,  '*  all  the  legal 
ordinances  of  the  present  municipality,  not 
incompatible  with  this  charter,  which  shall 
be  in  force  on  the  second  monday  in  March 
next,  shall  remain  in  force  until  repealed  or 
altered  by  the  said  mayor,  or  city  coui^cil; 
and  all  the  powers  at  present  Tested  in  the 
mayor  and  municipality  of  the  said  city, 
shall  continue  to  be  vested  in  them  until  the 
said  second  monday  hi  March  next,"  relates 
to  the  political  powers  of  the  corporation, 
which,  after  the  day  fixed  for  their  termi- 
nation, were  superceded  by  the  corporation 
organized  under  the  charter.    lb, 

4.  The  Stat,  of  17  February,  1805,  in- 
corporating the  city  of  New  Orleans,  confers, 
in  general  terms,  powers  of  administration, 
and,  by  its  varioufl  special  delegations  of 
authority,  excludes  the  idea  of  any  other 
power  being  granted  than  such  as  the  police, 
and  preservation  of  good  order  among  the 
population,  require.    Ib> 

5.  The  word  eanalsy  in  the  16th  sec.  of 
the  Stat,  of  17  February,  1805,  authorizing 
the  "  mayor  and  city  council  of  New  Or- 
leans, to  cause  common  sewers,  drains, 
canals,  pavements,  and  bridges,  to  be  built 
and  constructed  in  every  part  of  the  city," 
means  canals  for  draining,  and  not  for  navi- 
gation,    lb. 

6.  The  ordinances  of  the  council  of  the 
First  Municipality  of  New  Orleans,  of  29th 
July  and  5th  August,  1836,  authorizing  the 
mayor  to  endorse  and  guaranty,  in  the  name 
of  the  municipality,  certain  bonds  of  the 
Orleans  Navigation  Company,  exceed  the 
powers  of  those  entrusted  with  the  adminis- 
tration of  the  affairs  of  the  municipality, 
and  the  endorse m.ents  made  in  pursuance 
thereof  are  not  binding  on  the  municipality. 
The  objects  for  which  the  endorsements 
were  given — the  improTement  of  the  navi- 
gation of  the  canal  and  bayou  St.  John,  and 
the  improvement  of  the  commerce  in  the 
pait  of  the  municipality  in  which  the  canal 
terminates,  were  objects  for  which  the  mu- 
nicipal administration  had  no  authority  to 
loan  its  credit,    lb. 

7.  The  Stat,  of  18  March,  1839,  ch.  40, 
relative  to  the  city  of  New  Orleans,  expressly 
provides  (sec.  6)  that  none  of  its  provisons 
shall  effect  any  loans  or  bonds  made  by  any 
of  the  municipalities  of  that  city,  leaving 
their  validly  as  before  the  passage  of  that 
act.    lb. 

8.  The  ordinance  of  the  council  of  the 
Second  Municipality  of  New  Orleans  of  13 
March,  1839,  authorizing  the  treasurer  of 
the  municipality  to  employ  persons  to  col- 
lect taxes,  etc.,  and  providing  a  compensation 
therefor  in  the  form  of  commissions,  autho- 
rized such  commissions  to  be  charged  only 


on  collections  made  by  persons  employed  by 
the  treasurer.  The  ordinance  did  not  con- 
template the  allowance  of  such  commissions 
to  the  treasurer,  as  an  addition  to  his  salary. 
Turner  v.  Second  Municipality,  315. 

See  Criminal  Law,  35,  36. 


NEW  TRIAL. 

1.  Where  a  new  trial  has  been  granted  to 
a  party  to  enable  him  to  establish  a  fact  by 
the  evidence  of  a  certain  witness,  and  this 
witness  is  not  produced  on  the  second  trial, 
nor  his  absence  accounted  for,  no  other  trial 
will  be  granted  to  the  same  party,  to  enable 
him  to  prove  the  same  fact,  though  applied 
for  on  the  ground  of  newly  discovered  evi- 
dence, and  supported  by  an  affidavit  of  the 
applicant,  in  which  a  different  witness  ie 
named  as  one  by  whom  the  fact  is  expected 
to  be  proved.  Due  diligence  was  not  uped 
to  procure  the  evidence.  Valegar.  Broits^ 
sard,  145. 

2.  The  objection  that  one  who  sues  as  an 
administrator  is  not  a  resident  of  the  State« 
made  for  the  first  time  on  a  motion  for  a 
new  trial,  comes  too  late.  Brooks  v.  Walk- 
er, 150. 


NOTARY. 

A  notary  may  demand  payment  of  a  note 
by  deputy.  Stat.  4  March,  1844.  Bank 
of  Louisiana  v.  Lawless,  129. 

See  Bills  or  Exchange,  &c.,  29,  30,  39r 


NOVATION, 
See  Execution  of  Judgment,  7r 

NULLITY. 

See  Sale,  30,  34,  35.    Obligations,   8, 
9.    Prescription,  10,  11,  21. 

OBLIGATIONS* 

I.    Capacity  to  Contract. 

1.  The  disability  resulting  from  the  con- 
ditions of  persons  is  personal;  and  contracts 
valid  at  the  place  of  the  domicil  are  valid 
without  reference  to  the  situation  of  the 
property,  so  far  as  the  capacity  of  the  party 
to  contract  is  concerned.  Augusta  Insu" 
rancc  Co.  v.  Morton ^  417. 
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OBLIGATIONS,  I— III. 


2.  The  incapacities  created  by  arts.  1139, 
1784,  of  the  Civil  Code,  endure  as  Jong  as 
the  relations  between  the  parties  from  which 
they  result,  but  no  longer.  If  the  contract 
by  which  a  curator,  administrator,  6cc.  ac- 
quires the  property  previously  committed 
to  his  charge  necessarily  terminates  the 
previously  existing  relation  between  him 
and  his  vendor,  it  may  be  voidable  on  other 
grounds,  but  it  does  not  come  within  the 
prohibition  of  aits.  1139,  1784.  Thus  the 
sale  by  an  heir  to  the  executor  of  his  here- 
ditary rights,  necessarily  implies  a  delibe- 
rate intention  that  the  relation  should  cease, 
so  far  as  his  rights  are  concerned.  Moss  v. 
Rosst  533. 

XL  Jotn/  and  Several. 

3.  An  agreement  by  which  it  is  stipulated 
that  each  of  the  parties  shall  hold^  an  undi- 
vided seventh  of  certain  property  to  be 
purchased  in  the  name  of  one  of  them,  and 
shall  pay  each  his  portion  of  the  price,  is 
not  a  joint  obligation,  and,  in  an  action  on 
it,  all  the  parties  need  not  be  joined.  £ach 
party  promises  separately  for  himself  to  do 
a  distinct  thing.  C.  C.  2073,2075.  Fuse- 
lier  ?•  LacouTt  162. 

III.   Object. 

4.  Improvements  made  upon  the  public 
lands  of  the  United  States,  where  the  par- 
ty making  them  is  not  in  a  situation  to  avail 
himself  of  the  pre-emption  laws,  cannot 
form  the  object  of  a  contract.  Arts.  1885, 
1886  of  the  Civil  Code  limit  the  rule  con- 
tained in  art.  1960,  that  no  one  ought  to  be 
permitted  to  enrich  himself  at  the  expense 
of  another,  to  cases  in  which  the  alleged 
benefit  arises  from  a  lawful  act.  From  un- 
lawful acts,  though  they  may  have  proved 
beneficial  to  others,  no  rights  not  expressly 
authorized  by  law  can  arise.  Jenkins  v. 
Gibson,  203. 

5.  To  constitute  legal  fraud,  in  case  of  a 
preference  given  by  an  insolvent  to  one 
creditor  over  another,  so  as  to  affect  the  pre- 
ferred creditor,  it  must  appear  that  the  cre- 
ditor, as  well  as  the  debtor,  was  not  in  good 
faidi,  that  ho  knew  of  the  insolvency  of  the 
debtor,  and  contemplated  the  securing  to 
himself  of  an  advantage  over  the  other  cre- 
ditors.    Gillespie  v.  Cammack,  248. 

6.  Although  a  debt  be  released  on  pay- 
ment of  a  part,  there  remains  such  a  natural 
obligation  on  the  part  of  the  debtor  to  pay 
the  balance,  as  will  preclude  him  from  re* 
covering  back  the  amount  when  paid  after 
the  release,  and  will  form  a  sufficient  consi- 
deration for  a  new  promise.  Jamison  v. 
Ludlow,  492. 

7.  riaintiff,  a  resident  of  Illinois,  who 


had  bound  himself  to  defendant  to  settle  a 
judgment,  obtained  against  a  partnership  of 
which  they  had  been  the  members,  wrote 
to  defendant  in  New  Orleans,  that  their 
creditor  had  consented  to  compromise  his 
claim  by  taking  a  certain  sum  as  payment 
in  full,  stating  his  willingness  to  pay  one- 
half  of  that  sum  but  his  inability  to  do  more, 
and  advising  defendant  to  contribute  the 
balance  in  order  to  relieve  himself  from  the 
debt.  On  the  26th  of  September,  defen- 
dant wrote  to  plaintiff  that  he  would  pay 
one-fourth  of  the  sum  for  the  purpose  of 
settling  the  debt,  as  soon  as  the  judgment 
should  be  entered  as  satisfied  on  the  records 
of  the  couit  by  which  it  was  pronounced. 
Negotiations  with  the  creditor  were  termi- 
nated, and  the  judgment  was  cancelled,  on 
the  10th  of  November,  and  this  suit  com- 
menced on  the  1st  August  following.  Held^ 
that  the  proposition  made  by  defendant  be- 
ing beneficial  to  plaintiff,  his  assent  may  be 
inferred  (C.  C.  1796, 1798,  1805),  and  that 
the  former  not  having  required  an  imme- 
diate reply,  plaintiff's  answer  was  within  a 
reasonable  time ;  and  that  notice  of  plain- 
tiff's assent,  though  not  given  to  defendant 
until  the  institution  of  suit,  the  latter  having 
sustained  no  injury  in  consequence,  is  suf- 
ficient. The  proposal  in  defendant's  letter 
cannot  be  considered  void  for  want  of  con- 
sideration.    Ryder  v.  Frost,  523. 

8.  The  nullity  established  by  art.  1784  of 
the  Civil  Code  is  relative  only,  and  intro- 
duced exclusively  in  the  interest  of  the 
owners  of  the  property,  of  which  that  article 
forbids  the  sale.     Ross  v.  Ross,  533. 

9.  Where,  pending  an  action  by  a  mort- 
gagee against  the  heirs  of  a  mortgagor, 
who  had  accepted  his  succession,  to  en- 
force his  claim  against  the  mortgaged 
property  and  against  the  heirs  personal- 
ly, an  attorney,  who  had  appeared  for 
the  defendants,  purchases  a  portion  of  the 
mortgaged  property,  the  purchase  will  be  a 
nullity  as  to  the  mortgagee.  C.  C.  2422, 
2623.  So  far  as  the  freedom  from  the 
mortgage,  resulting  from  prescription  or 
peremption,  is  concerned,  the  right  pur- 
chased was  a  litigious  one.  The  naked  ti- 
tle not  being  in  litigation,  the  purchase  of  it 
was  not  illegal.  Consolidated  Association 
V.  Comeau,  552. 

10.  Where  the  plaintiff's  right  in  an  ac- 
tion on  a  draft  is  purchased,  pending  the 
litigation,  by  a  third  person,  the  defendant 
may  claim  to  be  released  on  paying  the 
price  of  the  transfer,  with  interest  from  its 
date.  C.  C.  2622,  2623.  FarreU^,  Austin^ 
626. 


See  Bankrupt,  1.     Cessio  Bo^orum,  6. 

Law,  3. 
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IV.  Stipulation  in  favor  of  Third  Per- 
sons. 

11.  Where,  by  a  contract  entered  into  in 
the  State  of  Mississippi  between  the  agent 
of  a  factor  residing  in  this  State  and  a  party 
living  in  the  former,  the  agent  binds  his 
principal  to  apply  the  proceeds  of  cotton, 
delivered  to  him  in  that  State  to  be  sold 
here,  to  the  payment  of  certain  debts  due 
to  third  persons,  the  rights  of  the  parties 
must  be  determined  according  to  the  law 
of  Mississippi ;  and  by  that  law  the  debtor 
is  considered  as  having  stripped  himself  of 
all  anthority  as  owner,  the  legal  title  to  the 
property  being  vested,  for  the  purposes  of 
the  agreement,  in  the  factor,  ana  au  equita- 
ble title  in  the  creditors  for  whose  benefit 
the  stipulations  were  made;  no  previous 
assent  of  the  latter  being  necessary  to  pre- 
vent other  creditors  from  acquiring  an  ad- 
verse lien  by  execution  or  attachmenti  the 
stipulations  being  beneficial  to  them,  and 
their  acceptance  therefore  presumed.  The 
trust  thus  created  in  favor  of  the  creditors 
could  not  be  destroyed  either  by  the  debtor^ 
or  the  factor  to  whom  the  pi-operty  was  de- 
livered. And  where  in  such  a  case  the  pro- 
perty is  attached  by  a  creditor  of  the  origi- 
nal owner,  the  attachment  will  be  sustained 
only  upon  proof  that  the  parties  for  whose 
benefit  the  stipulations  were  made  had  no- 
tice thereof,  and  declined  to  avail  themselves 
of  them.     Oliver  v.  Lake^  78. 

V.  Interpretation* 

12.  The  liability  of  the  parties  to  a  con- 
tract, made  in  another  State  by  an  agent  of 
the  owners  of  a  steamer  residing  here,  for 
supplies  for  the  use  of  the  boat,  the  pay- 
ment for  which  was  to  be  made  here,  must 
he  governed,  in  whatever  relates  to  the  con- 
sti'uction  and  the  nature  and  validity  of  the 
engagement,  by  the  law  of  the  place  where 
the  contract  was  made.  The  stipulation  as 
to  the  place  of  payment  concerns  the  per- 
formance of  the  contract,  which  must  be 
according  to  the  law  of  the  place  where  it  is 
to  take  place.  And  where,  in  such  a  case, 
there  is  no  stipulation  as  to  the  i-ate  of  in- 
terest in  case  of  non- performance,  the  law 
of  the  place  of  payment  must  govern  in  al- 
lowing interest  ex  mora  from  judicial  de- 
mand.    Bent  V.  Lauve,  88. 

13.  Where  the  facts  of  a  case  present  a 
double  aspect,  one  of  which  represents  a 
contract  which  the  law  authorizes,  and  the 
other  one  prohibited  by  law,  the  contract 
must  be  sustained.  Bank  of  Louisiana  v. 
Briscoe,  157.  Macarty  v.  Mandcville,  339. 
Fisk  V.  Fisk,  494. 

14.  Where,  under  an  ordinance  of  the 
police  jury,  an  inspector  of  roads  and  levies 
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of  the  parish  adjudicates  to  a  party  the  con^ 
struction  of  a  Iev6e  for  a  certain  sum,  and 
the  adjudication  contains  no  stipulation  that 
the  contractor  shall  look  to  the  land,  or  to 
its  owner,  for  payment,  and  it  is  not  shown 
that  such  was  the  undei-atanding  of  the  par- 
ties, the  parish  will  be  bound  for  the  price 
of  its  construction.  C.  C.  1963.  CroW" 
ley  v.  Concordia^  224. 

15.  The  nature  of  a  contract  depends 
entirely  on  the  obligations  it  imports;  its 
form  is  subordinate  to  its  real  character. 
Stale  Bank  v.  Navigation  Co..,  294. 

16.  A  contract  must  be  understood  in  that 
sense  in  which  it  will  have  some  effect^ 
rather  than  in  that  in  which  it  can  have 
none.     Morancy  v.  DumesniU  363. 

17.  Where  the  agreement  between  the 
parties  to  a  contract  is  silent  as  to  the  rate 
of  interest  to  be  paid  on  any  balance  that 
may  be  due,  the  rate  must  be  that  allowed 
by  the  laws  of  the  place  where  such  ba-^ 
lance  was  payable.  Ballisier  v.  Hamiltonf 
401. 

18.  Where  an  advance  is  obtained  in  this 
State,  from  an  agent  residing  here,  of  a 
foreign  principal,  on  merchandize  to  be 
shipped  to  and  sold  by  the  latter  abroad,  the 
allowance  of  interest  on  any  balance  due  to 
the  foreign  principal  in  consequence  of  the 
proceeds  of  the  sale  falling  short  of  the  ad- 
vances, must  be  determined  by  the  law  of 
the  domicil  of  the  principal,  where  the  mer- 
chandize was  sold.     76. 

19.  Where  a  female  child,  a  slave,  was 
sold,  while  the  Code  of  1808  was  in  forces 
by  a  written  instrument,  reciting  that  the 
vendor,  '*in  consideration  of  a  solemn  pro- 
mise made  to  him  by  the  purchaser  to  ma- 
numit and  set  free  the  said  female  slave  and 
of  a  certain  sum  (the  amount  of  which  is 
stated  in  the  act),  bargains,  sells  and  deliv- 
ers the  slave  to  the  purchaser  with  full  pow« 
er  and  authority  to  manumit  her,*'  the  sale 
will  be  considered  to  have  been  made  to 
insure  her  emancipation.  The  emancipa'' 
tion  was  an  essential  condition  without 
which  the  sale  would  not  have  been  made« 
and  was  to  be  regulated  by  considerations  ot' 
the  slave's  own  welfare,  and  the  laws  of  the 
State.  She  did  not  become  free  on  attain- 
ing the  age  of  thirty  years;  but  her  right  to 
have  her  condition  adjudicated  upon,  and 
her  emancipation  and  that  of  her  children 
ordered,  so  far  as  her  oWner  wasconcerned« 
unless  there  was  some  lawful  impediment« 
then  became  complete.  Moreau  6c  Carle- 
ton's  Partidas,  part*  3,  tit.  11,  law  8.  C< 
C.  185,  174.  C.  P.  103.  Angelina  v. 
Whitehead,  356. 

20.  An  interpretation  of  contracts  based 
upon  presumed  ignorance  of  the  law  by  the 
parties,  is  inadmissible.  Buner  v.  MahUi 
600. 
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OBLIGATIONS,  VI-VIIL 


VI.  Default  and  Damages. 


21.  PlnintiiThftvingsold  bills  of  exchange 
on  a  foreign  country  to  defendant,  delivered 
to  the  latter,  at  the  same  time,  bills  of  lad- 
ing for  certain  property,  under  an  agreement 
that  they  were  to  be  held  as  security  for  the 
acceptance  only  of  the  bills  of  exchange,  and 
were  to  be  delivered  to  the  consignee  on 
his  acceptance.     The  Ihtter  tendered   an 
acceptance  of  the  bills  of  exchange  on  de- 
livery of  the  bills  of  lading,   but  the  agent 
of  defendant  refused  to  give  up  the  bills  of 
lading  before  payment  of  the  bills  of  ex- 
change, and  they  were  protested.     Defend- 
ant's agent  sold  the  property  on  its  arrival, 
and  applied  the  proceeds  to  the  payment  of 
the  bills.     There  was  no  evidence  of  any 
loss  sustained  by  plaintiff  in  consequence  of 
the  time  when  the  sale  was  made  as  com- 
pared with  the  price  of  the  article  a  reason- 
able tim»  afterwards,  ner  that  plaintiff  in- 
tended the  shipment   for   any    particular 
purpose  which  was  defeated  by  defendant's 
acts;  nor  any  proof  of  loss,  actually  sus- 
tained from  any  injury  to  plaintiff's  credit 
in  consequence  of  the  protest  of  the  bills. 
In  an   action  by  plaintiff  for  damages    for 
protesting  his  bills,  and  retaining  the  bills  of 
kding,  and  appropriating  the  proceeds  of 
the  cotton :  H^ld^  that  planitiff  is  not  enti- 
tled to  recover,  as  damages,  the  increased 
Talue  of  the  cotton  at  any  time  previous  to- 
the  institution  of  suit ;  that  defendant  can- 
not claim  commissions  on  the  sale  of  the- 
property,  which  he  had  no  right  to  dispose 
ef,  and  is  liable  for  interest  on  the  balance  of 
its  proceeds  remaining  in  his  hands  beyond 
the  amount  of  the  bills;  that  the  measure 
•f  damages  in  cases  of  breach  of  contract  is 
that  which  will  indemnify  the  party  injured; 
that  in  cases  of  breach  of  contract,    even 
where  there  is  fraud,  the  damages  for  which 
the  debtor  is  liable  are  those  which  are  the 
immediate  and   direct  consequence  of  the 
breach ;  and  that,  where  the  law  does  not 
necessarily  infer  that  the  party  has  sustain- 
ed damage  by  the  aets  complained  of,  the 
damage  must  be  alleged  and  proved  so  far 
as  the  facts  are  susceptible  of  proof.     Ar- 
TowsmiUi  V.  Gcrdon^  106.    Ryder  v.  Thay- 
er^ 149. 

22.  In  case  of  the  breach  of  a  contract 
from  motives  of  interest,  the  party  by  whom 
it  is  broken  will  be  liable  for  such  damage  as 
might  have  been  foreseen,  as  well  as  for  that 
which  was  the  direct  and  immediate  conse- 
quence of  the  breach ;  but  for  no  more.  C. 
C.  1928.  ForL^  v.  Barrow,  140.  Ryder 
V.  Thayery  149. 

23.  The  allowance  of  interest  from  judi- 
cial demand  on  the  amount  of  damages  re- 
eovered  for  the  breach  of  a  contract,  is  with- 
in tho  discretion  of  the  courts     lb.    lb. 


24.  In  cases  of  breach  of  contract  through 
negligence  or  fraud,  no  more  can  be  recov- 
ered as  damages  than  will  fully  indemnify 
the  creditor.  A  jury  has  no  more  right  to 
exact  a  larger  sum  from  a  debtor,  than  they 
have  to  increase  the  amount  due  by  a  pro- 
missory note.     Ryder  v.  Thayer,  149. 

25.  An  action  for  damages  for  the  breach 
of  a  contract  cannot  be  maintained  without 
proof  of  the  defendant's  having  been  put  in 
default;  but  when  the  plaintiff  claims  a 
specific  performance  of  a  contract  for  the 
delivery  of  a  certain  article,  or,  in  the  alter- 
native, the  value  of  the  article,  proof  of  a 
putting  in  default  is  not  required.  The 
claim  for  a  specilie  performance  may  be 
united  in  the  same  action  with  a  demand  for 
damages.  Per  Curiam:  The  commence- 
ment of  the  suit  for  the  performance  pot 
the  defendant  in  default  as  to  the  damages; 
and,  on  a  failure  to  comply  with  the  con- 
tract, the  court  was  authorized  to  render  a 
judgment  fur  damages*  C.  C.  1905.  Da- 
vis v.  Spurlock,  208. 

26.  Where  no  time  is  fixed  in  a  contract 
for  the  performance  of  the  condition,  and 
the  party  has  not  been  put  in  defiiult,  it  may 
still  be  performed.  C.  C.  2023,  2033^ 
1907.     Hall  V.  LorerUe,  274. 

27.  Though  there  have  been  repeated 
violations  of  a  contract  by  both  parties,  yet 
if  neither  elects  to  consider  it  broken,  and 
they  proceed  under  it,  neither  can  be  con- 
sidered as  having  been  \u  default.  MeCord 
V.  West  Feliciana  Railroad  Co.,  285. 

28.  Where  an  obligation  to  pay  money 
at  a  certain  time  is  silent  as  to  interest,  it 
will  commence  only  from  the  time  of  the 
debtor's  being  put  in  default.  Burton  v. 
Chaney,  338. 

29.  where  a  building  contract  stipulates 
that  the  building  shall  be  completed  and  de- 
livered by  a  certain  time,  under  a  fixed 
penalty  '*  per  month  for  each  house,"  the 
builder  must  be  put  in  default  to  entitle  the 
other  party  to  recover  the  penalty.  C.  C. 
2122.     Davis  v.  Glenn,  444. 

VII.  Exercise  of  Rights  and  Actions  of 

Debtor. 

30.  Where  by  the  acts  of  a  municipal 
corporation  an  obligation  has  been  created 
on  its  part  towards  a  third  person  ex  agw 
et  bono,  the  creditors  of  the  latter  will  be 
entitled  to  the  benefit  of  it.  Stuie  Bank  v. 
Navigation  Co.,  294. 

Vni.  Raiificalion. 

31.  Where  a  ratification  is  not  expressr 
facts  must  be  established  from  which  it  ne- 
cessarily results.  Delabigarrc  v.  Stcond 
MunicipaVty.  230. 
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32.  Where  a  debt  due  to  a  partnership 
had  been  transferred  by  a  member  chai'i^ed 
with  the  liquidation  d  its  affairs,  but  who 
was  without  authority  to  make  such  a  trans- 
fer,  and  the  other  partners  subsequently  ra- 
tify the  act,  they  being  thereby  estopped 
from  questioning  the  authority  of  the  liqui- 
dating partner,  any  creditor,  who  by  seizing 
their  interest  in  the  debt,  pretends  to  hold 
tinder  them,  will  be  also  estopped  from 
questioning  it.     Smitli  v.  McMkken,  319. 

IX.  Extinction, 

33.  Where  there  are  several  debtors, 
whether  each  be  liable  for  the  whole  debt 
or  only  for  a  portion  of  it,  but  one  of  them 
is  primarily  liable,  and  a  poition  of  the  debt 
is  received  from  him,  the  obligations  of  the 
others  will  be  diminished  to  the  extent  of 
the  sum  received.  Adams  v.  Bank  of 
Louisiana^  351. 


OFFENCES     AND    QUASI-OFFEN- 
CES. 

1.  No  damages  can  be  recovered  from  the 
ownera  of  a  steamer  for  injury  done  to 
another  by  a  collision,  where  defendants  are 
not  shown  to  have  been  in  fault.  Ramsey 
v.  Greer,  18. 

2.  Damages  cannot  be  recovered  by  the 
owner  of  a  steamer  for  injuries  sustained 
by  a  collision  with  another  boat,  though  the 
latter  was  greatly  in  fault,  where  the  colli- 
sion might  have  been  avoided  by  ordinary 
care  on  the  part  of  those  in  charge  of  plain- 
tiir*s  boat.     Carlisle  v.  HoUon,  48. 

3.  Where  a  collision  takes  place  between 
steamers  engaged  in  racing,  the  owners  of 
neither  boat  will  be  allowed  to  recover  da- 
mages for  any  injury  sustained,  however 
gross  the  iaatt  of  those  in  charge  of  the 
other  boat.     i5. 

4.  In  an  action  for  damages  against  the 
publisher  of  a  libel,  proof  of  damage  re- 
sulting from  the  publication  is  not  necessa- 
ry to  entitle  pfamtiff  to  recover.  Per  Cu- 
riam: The  actual  pecuniary  damage  in  ac- 
tions of  this  kind  can  mrely  be  proved  or 
computed,  and  is  never  the  sole  rule  of  as- 
sessment.    Daly  V.  Van  Benthuysen,  69. 

5.  One  who  kills  a  slave  while  in  the  act 
of  committing  a  larceny  within  his  enclo- 
sures, will  be  bound  to  the  owner  for  his 
value,  where  the  circumstances  show  that 
the  act  was  not  necessary  for  the  defence 
of  his  person,  his  family,  or  his  (>roperty. 
Bihh  V.  Heherl,  132. 

G.  One  held  in  slavery  by  a  person  who 
purchased  him  in  good  faith,  believing  him 
to  be  a  slave,  may  recover  against  the  lat- 
ter  wag»8  for    the   lime   of   his  confine- 


ment in  jail  under  a  sequestrotion  in  the 
suit  for  freedom,  with  a  fair  allowance,  ia 
addition,  as  damages  for  the  imprisonment; 
but  no  damages  or  wages  will  be  allowed  for 
any  period  anterior  to  the  institution  of  suit. 
Cohy  V.  Kock,  439. 

7.  In  cases  of  collision  between  steamers, 
where  there  is  fault  on  both  sides,  neither 
party  can  recover  damages  for  any  injury 
sustained.     Murphy  v.  Diamond,  441. 

8.  The  wrongful  withholding  of  notes  or 
other  evidences  of  debt,  cannot  subject  the 
party  to  greater  damages  than  would  result 
from  retaining  a  sum  of  money  equal  to  their 
amount,  which  cannot  exceed  the  interest. 
C.  C.  1928,  1929.  Proof  that  the  creditor 
could  have  used  the  evidences  of  debt  or 
notes  to  greater  profit,  cannot  authorize  any 
other  damoges  than  the  amount  of  interest. 
Hutchinson  v.  Sparks,  548. 

9.  Damages  may  be  recovered  against  a 
police  jury  for  injury  sustained  in  conse- 
quence of  any  illegal  obstruction  to  the  na- 
vigation of  a  river,  resulting  from  neglect 
in  the  management  of  a  draw-bridge  by  per- 
sons for  whose  acts  the  jury  were  respon- 
sible.    Houston  v.  Police  Jury,  666. 

10.  An  officer  who  seizes  the  propeity 
of  a  party  under  an  order  void  on  its  face, 
and  those  who  aid  htm  in  doing  so,  will  be 
liable  to  the  owner  in  damages.  McKinney 
v.  Chambliss^  577. 

11.  The  restrictions  imposed  on  the  au- 
thority of  a  master  in  the  punishment  of 
his  slaves  (C.  C.  173.  Stats.  7  June,  1806^ 
19  March,  1816.)  are  equally  obligatory  on 
an^overseer,  to  whom  the  master  may  dele- 
gate the  power  of  punishment  contemplated 
by  law  and  necessary  to  the  public  peace  ; 
but  if  he  violates  these  restrictions  by  pun- 
ishing the  slaves  with  cruelty  and  unusual 
rigor,  he  will  be  answerable  to  his  employer 
in  damages.     Hendricks  v.  Phillips,  618. 

12.  The  owners  of  a  steam  towboat  are 
responsible  for  any  injury  to  another  vessel, 
occasioned  by  the  steamer^s  having  a  tow 
so  much  beyond  her  capacity  as  to  disable 
her  powers  of  locomotion.  Burgess  v.  Bee^ 
be,  668. 

13.  Where  in  an  action  against  co-tres- 
passers the  action  is  tried  as  to  one  of  them 
separately,  any  objection  thereto  must  be 
raised  by  the  co-defendant  before  going  te 
ti-ial  on  his  own  case,  or  it  will  be  too  late. 
Byrne  v.  Riddell,  670. 

14.  Where  a  peraon  employs  others  te 
commit  a  wrong,  the  ))arty  aggrieved  is  not 
required  to  make  the  persons  so  employed 
co-defendants  in  an  action  for  damages 
against  the  principal.  To  construe  article 
2304  of  tke  Civil  Code  as  requiring  this, 
would  bo  inequitable.  Nor  is  the  plaintiff 
in  an  action  against  a  principal  trespasser 
and  others  employed  by  liim,  debarred  of 
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the  right  to  obtctn,  from  a  jury,  a  higher 
verdict  against  the  principal  than  against 
those  whom  he  instigated.  Byrne  v.  Rid- 
dell,  670. 

15.  The  allowance  of  interest  on  dama- 
ges tx  delicto  from  the  date  of  the  act  com- 
plained of,  is  unauthorized  by  law.  Green 
V.  Garcia^  702. 

See    CORrORAT|0?IS,    14.       £viDE?fC£,    15. 


OPPOSITION  OF  THIRD  PERSONS. 

An  opposition  by  a  third  person  will  not 
lie,  where  the  opponent  claims  to  be  paid  by 
preference  out  of  the  proceeds  of  property 
9oId  under  KJi.fa,  in  a  suit  between  others, 
but  alleges,  at  the  same  time,  the  nullity  of 
the  judgment  under  which  the  sale  was 
{nade.    Liitaudais  v,  Livaudais,  454* 


PARAPHERNAL  PROPERTY. 
See  Mi^RRiAGE,  4,  7,  IG. 

PARENT  AND  CHILD. 

Where  the  father  and  mother  are  both  I 
nlive,  the  former  cannot  be  natural  tutor  to 
the  minor  children ;  but,  as  their  father,  he 
is,  during  the  marrisge,  administrator  of 
their  estate,  and  competent  to  institute  judi 
cial  proceedings  for  its  protection,  C  C. 
£67.     Snow  V.  Copley,  610, 

PARTIES. 
See  Appeal,  1?, 

PARTNERSHIP, 

1.  Since  the  promulgation  of  the  Code 
of  1825,  partnership  creditors  have  been 
entitled  tb  share  equally  with  the  individual 
creditors  in  the  distribution  of  the  individual 
assets,  it  being  declared  by  art,  3152  of  that 
Code,  that  a  privilege  can  be  claimed  only 
for  those  debts  for  which  it  is  expressly  pro- 
vided. The  rule  was  different  before  the 
adoption  of  that  Code.  Flower  v.  Credilori, 
189. 

2.  The  right  of  partnership  creditors  to 
be  paid  by  preference  out  of  partnership 
fnnds,  is  expressly  established  by  art.  2794 
of  the  Civil  Code.     lb. 

3.  A  judgment  creditor  of  persons  who 
were  members  of  a  partnership  then  in  a 
state  of  liquidation,  for  a  debt  not  a  debt  of 
the  partnership,  cannot  seize  under  a^.  fa. 
»  judgment  which  was  an  asset  of  the  part- 
nership, nor  acquire  any  legal  rights  by 
at9(9;ing  the  interest  therein  ufihe  individual ' 


partners,  the  defendants  in  the  execntloD. 
Struth  v.  McMicken,  319. 

4.  An  individual  creditor  of  a  paitner  can- 
not seize  under  Bfi.fa.  a  particular  asset  of 
the  partnership,  nor  the  interest  of  his  debtor 
in  a  particular  partnership  asset.  He  most 
await  the  liquidation  of  the  partnership,  and, 
in  the  meanwhile,  seize  the  residuary  iote* 
rest  of  the  partnership  generally,  by  seizing 
in  the  hands  of  the  partnership,  or  of  the 
person  charged  with  its  liquidation,  and  re- 
presenting it.  The  partnership  assets  are  a 
trust  fund  for  the  partnership  creditors,  who 
muht  be  paid  before  the  individual  partner*, 
and  consequently  their  creditors,  can  receivv 
any  thing,     lb, 

5.  Partners  under  our  law  are  not  tenanta 
in  common,  in  the  sense  of  that  term  in  the 
english  law.     lb. 

6.  A  partnership  creditor  cannot  seize 
under  nfi.fa.  the  interest  of  any  individual 
partner  in  the  partnership ;  he  must  seize 
the  assets  of  the  paitnership.  yeUon  v. 
Conner,  456. 

7.  One  in  the  employment  of  a  merchant, 
whose  compensation  depends  on  the  profits 
of  the  business,  and  who,  if  nothing  is  made, 
is  to  receive  nothing,  and  who  is  shown  on 
several  occasions  to  have  held  himself  out  as 
a  partner,  will  be  responsible  as  such  to 
third  persons,  though,  as  between  them- 
selves, the  parties  never  intended  to  create 
a  partnership.     Lee  v.  BuUard,  462. 

8.  Partners  have  a  community  of  interest 
in  every  part  as  well  as  in  the  whole  of  the 
partnership  effects ;  and,  therefore,  a  aheriff 
can  only  make  an  effectual  seizure  of  the 
undivided  interest  of  a  partner,  and  preserve 
it  to  abide  the  result  of  the  suit,  by  taking 
actual  possession  of  the  entire  profYerty  at- 
tached,    lb. 

9.  Where  there  is  no  provision  in  the  act 
creating  a  pai-tnership  for  its  continuance  in 
case  of  the  death  of  a  partner,  it  will  be  dis* 
solved  thereby;  and  the  partnership  name 
cannot  be  used  afterwards,  so  as  to  bind  the 
partners,  but  in  virtue  of  some  new  autho* 
rity.  Such  authority  may  be  inferred  from 
the  subsequent  conduct  oi  the  parties.  CofU 
V.  Battle,  642. 

See  Bills  of  Exchancis,  etc.,  13.     Cor** 

PORATIONS,      1.        LeASK,     5.        OBLIGA- 
TIONS, 32. 


PAYMENT. 

1.  One  who,  having  bound  himself  as  bail 
for  the  defendant,  in  an  action  by  a  passen- 
ger against  the  master  of  a  ship  for  the 
value  of  property  lost  through  the  neglect  of 
the  officers  and  crew,  is  compelled  to  pay 
the  amount  of  the  judgment  obtained  against 
the  muster,  will  be  aubrognted  to  the  judg« 
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ment  ao  paid  by  him  and  its  iDcidents,  and 
will  have  the  recourse  which  the  master 
would  have  Rgaiust  the  owners  of  the  ship 
had  he  paid  the  judgment :  but  he  will  not 
be  subrogated  to  the  original  cause  of  action 
resalting  from  the  neslectof  the  master,  so 
as  to  affect  other  parties  by  his  having  paid 
the  judgment  against  the  latter,  and  to  en- 
title him  to  recover  the  amount  paid  from  the 
owner  of  the  ship.     Tardy  v.  Allen^  66. 

3.  In  an  action  on  a  written  obligation  pay- 
able in  the  notes  of  a  particular  bank,  judg- 
ment will  be  rendered  for  the  sum  mention- 
ed in  the  obligation,  reservingto  the  defend- 
ant the  right  to  discharge  it  in  notes  uf  the 
bank  designated  in  the  instrument ;  and  not 
for  the  value  of  the  sum  for  which  the  obli- 
gation was  executed,  in  the  notes  of  the 
bank  at  their  actual  value  at  the  time  of  the 
breach  of  the  contract  by  the  debtor.  Ro- 
berts v.  Slark,  71. 

3.  Imputation  must  be  made  at  the  time 
of  payment;  it  cannot  be  made  afterwards. 
Adams  v.  Bank  of  Louisiana,  351. 

4.  Where  under  an  execution  issued  on  a 
judgment  rendered  on  a  joint  and  several 
note  against  two  debtors,  one  of  whom  was 
surety  for  the  other,  property  is  sold  at  a 
credit  of  twelve  months  and  purchased  by 
the  principal  debtor,  the  surety  on  the 
twelve  months*  bond,  on  paying  it,  will  have 
no  recourse  against  the  other  debtor,  who 
was  merely  a  surety.  Per  Curiam:  A  surety 
on  a  twelve  months*  bond,  on  paying  it,  ac- 
quires no  right  whatever  beyond  the  contract 
itself  to  which  he  was  a  party,  and  no  inte- 
rest in  the  judgment  under  which  the  pro- 
perty was  sold  for  which  the  bond  was  given. 
This  rule  applies  where  a  defendant  be- 
comes a  purchaser  and  gives  his  bond,  as 
well  as  to  cases  in  which  the  purchasers  are 
strangers  to  the  original  suit.  Old,  v.  Cham- 
bliss,  205. 

5.  Where  an  imputation  of  payment  is 
made  by  the  creditor  in  the  receipt  he  gives, 
it  must  be  equitable  to  be  valid.     76. 

6.  Where^all  things  are  equal,  and  there 
has  been  no  imputation  of  payment,  it  must 
be  made  proportionally.    C.  C.  2162.  lb, 

7.  Where  one  of  sevenil  co- proprietors 
of  a  lot  of  ground  pays  for  the  whole  cost  of 
pavements  made  on  the  requirement  of  the 
city  authorities,  and  for  which  the  property 
WHS  bound  and  the  co-proprietor  individu- 
ally liable,  having  an  interest  in  discharging 
the  debt  he  will  be  subrogated  to  the  rights 
of  the  paver,  and  may  recover  from  his  co- 
proprietors  their  proportions.  Succession  of 
Whitehead,  396. 

8.  A  surety  on  a  custom-house  bond,  who 
paid  its  amount  to  the  United  States  while 
the  Code  of  1606  was  in  force,  became 
thereby  subrogated  to  the  rights  of  the 
United  States  atiainst  the  principal,  to  pri- 
ority  of  payment  and   irilerest  out  of  the 


property  of  the  principal.     B.  3,  tit.  3,  art. 
151.     Vtr  est  y.  Creditors,  529, 

9.  Under  the  Code  of  1806,  b.  3,  t.  3,  art. 
151,  subrogation  took  place  of  right  for  the 
benefit  of  one  who,  being  himself  a  creditor, 
paid  another  creditor  whose  claim  was  pre- 
ferable to  his  own.     lb, 

10.  A  surety  on  a  twelve-months*  bond 
does  not,  by  paying  it,  become  subrogated 
to  an  equivalent  portion  of  the  judgment 
under  which  the  property  for  whicn  the 
bond  was  given  was  adjudicated.  He  is  sub- 
rogated only  to  the  rights  of  the  creditor  of 
the  bond,  acquiring  no  interest  in  the  judg- 
ment.    Crow  V.  IValsh,  540. 

11.  Where  an  attorney  to  whom  a  claim 
has  been  entrusted  for  collection,  releases, 
without  authority,  a  part  of  the  debt,  in 
consideration  of  the  payment  of  the  resi- 
due, the  debtor  cannot,  on  the  refusal  of  the 
creditors  to  sanction  the  compromise,  re- 
claim the  amount  so  paid  either  from  the 
attorney  or  the  creditor.  The  act  of  an  agent, 
though  unauthorized,  is  not  always  wholly 
void;  it  may  be  good  so  far  as  authorized, 
and  void  for  the  rest.     Pickett  v.  Bates,  627. 

See  Execution  of  Jodoment,  7. 

PETITORY  ACTION. 

1.  A  vendor  does  not  represent  the  pur- 
chaser, in  relation  to  real  rights  alienated 
by  him.  He  has  divested  himself  of  them, 
and  cannot  dispose  of,  nor  compromise,  them 
in  any  way  to  the  prejudice  of  the  purcha- 
ser, by  whom,  or  against  whom,  all  actions 
ofTectingthem  must  be  brought.  The  pur. 
chaser  is  not  bound  to  intei*vene  though  he 
may  have  knowledge  of  the  proceeding. 
Delabigarre  v.  Second  Municipality,  230. 

2.  An  action  by  the  administrator  of  a  de- 
ceased husband  against  the  surviving  wife,  to 
compel  her  to  deliver  up  certain  slaves  alleged 
to  belong  to  the  community,  is  not  a  pos- 
sessory action  ;  the  only  issue  between  the 
parties  is  one  of  title.    Joor  v.  Craig,  260. 

3.  Slaves,  being  immovables,  a  plaintiff 
may  institute  an  action  for  their  recovery 
either  in  the  parish  in  which  they  actually 
are,  or  in  that  of  the  domicil  of  the  defend- 
ant. The  fact  of  their  belonging  to  a  suc- 
cession does  nut  exempt  the  representative 
of  it  from  the  operation  of  this  rule.  C.  P. 
163,  983.     Scott  V.  Botoles,  637. 

4.  A  petitory  action  must  be  instituted 
against  the  person  in  actual  possession  of  the 
property  claimed,  who,  if  he  disclaim  the 
ownership,  must  disclose  the  name  and  resi- 
dence of  the  owner,  when  the  action  should 
not  be  dismissed,  but  the  plaintiff  should  be 
allovred  to  cite  the  real  owner.  C.  P.  43. 
lb. 

See  Evidence,  14. 
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PLEADING. 

L   Petition. 

1.  ADnmcnded  petition  may  be  received 
even  after  the  trial  has  commenced, 
"where  its  only  object  is  to  correct  a  mistake 
in  the  name  of  the  plaintiff,  e.  g.  by  substi- 
tuting Joseph  for  John.  Per  Curiam: 
Amendments  are  reducible  to  no  certain 
rule;  each  case  must  be  left  to  the  sound 
discretion  of  the  court.  An  amendment 
should  or  should  not  be  permitted  as  it  will 
tend  to  furtherance  of  justice;  provided 
that  amendments  to  the  petition  do  not  alter 
the  substance  of  the  demand,  and  those  to 
the  answer  be  not  of  a  dilatory  kind.  C. 
P.  419,  420.     McMuUen  v.  Jewell,  139. 

2.  It  is  not  necessary  in  order  to  impeach, 
on  the  grounds  of  fraud  or  wilful  conceal- 
ment of  property,  the  certificate  of  a  bank- 
rupt obtained  under  the  act  of  Congress  of 
19  August,  1841,  that  the  grounds  of  im- 
peachment should  be  set  fourth  by  plea ;  it 
is  enough  that  there  be  prior  reasonable 
notice  to  the  bankrupt,  specifying  in  writing 
such  fraud  or  concealment.  Act  of  19 
August,  ]841,  B.  4.    Selby  v.  Gibson,  209. 

3.  When  a  suit  is  brought  on  a  note  it 
need  not  be  annexed  to  the  petition.  Act  of 
7  April,  1826,  sec.  2.  But  if  not  annexed 
the  defendant  may  pray  oyer,  and  have  it 
produced  in  a  reasonable  time.  Lee  v.  La- 
coste,  223. 

4.  The  statement  in  the  petition  that  a 
note  on  which  the  action  was  brought  is 
made  a  part  of  the  petition,  when  in  truth 
the  note  was  not  filed  at  the  time,  is  mere 
surplusage,    lb. 

5.  In  an  action  on  a  note  payable  to,  and 
in  possession  of  the  plaintiff,  it  is  not  neces- 
sary that  he  should  allege,  in  special  terms, 
that  he  is  the  holder  and  owner.  Snow  v. 
Trotter,  2G8. 

G.  An  amendment  inconsistent  with  the 
original  petition  is  inadmissible.  Bemiss  v. 
Dioight,  337. 

7.  A  party  must  be  held  to  the  material 
and  substantive  allegations  of  his  petition  ; 
nor  will  he  be  permitted  to  derive  any  ad- 
vantage from  their  coutradictions  or  obscu- 
rity.    Blackly  v.  Matlock,  3G6. 

8.  Where,  in  an  action  on  a  foreign  judg- 
ment, the  petition  alleges  that  n  note,  which 
was  the  original  evidence  of  the  debt,  is 
merged  in  the  judgment,  and  the  action 
cannot,  under  the  evidence,  be  maintained 
upon  the  judgment,  the  petition  must  be 
dismissed.  The  action  cannot,  under  the 
pleadings,  be  sustained  on  the  note.  Borde- 
lais  V.  Maufjrars,  375. 

9.  An  action  on  a  contract  made  with  an 
association  must  be  brought  in  the  name  of 
all  the  individuals  composing  it,  if  unincor- 
porated, (C.  C.  437);  if  incorporated,  in  its 


corporate  name.  C.  C.  423.  No  recovery 
can  be  had  in  an  action  on  such  a  contract 
by  the  president  of  the  association,  where 
the  prayer  is  for  a  judgment  in  his  favor 
individually.     Soller  v.  Moiiton,  541.  * 

10.  Where  a  defendant  is  sued  on  a  note, 
and  pleads  in  compensation  another  note, 
for  a  larger  amount,  due  to  him  by  plaintiff, 
the  latter  will  not  be  allowed  to  amend  hifl 
petition  for  the  purpose  of  claiming  the 
amount  of  an  unacknowledged  account. 
The  new  claim  not  being  equally  liquidated 
with  the  note  pleaded  by  the  defendant,  nor 
connected  with  it,  was  not  a  plea  in  com- 
pensation or  reconvention.  C.  C.  2205. 
C.  P.  375.     Plulps  V.  Stme,  617. 

See  Attorney    at  Law,   2.     Bills  op 

KXCHANGE      &C..     5.      CiTATlOlf,     1,     2. 

ExEcuTORT  Process,  7,  8. 

11.  Answer, 

11.  Where  a  party  enjoins  ao  order  of 
seizure  and  sale,  and  the  defendant  in  in- 
junction converts  his  executory  process  in- 
to a  proceeding  via  ordinarid,  and,  in  an 
amended  answer,  pleads  the  exception  rei 
judicaUB,  no  service  of  the  amended  answer 
will  be  necessary.  Barrow  v.  Wright^ 
130. 

12.  Where  a  plaintiff  alleges  his  resi- 
dence and  that  of  the  defendant  to  be  in  a 
particular  parish,  and  the  defendant,  after  a 
judgment  by  default  against  him,  answers 
denying  specially  that  the  plaintiff  was  a 
resident  of  the  same  parish  with  himself, 
and  setting  up  a  claim  in  reconvention,  evi- 
dence to  prove  the  residence  of  the  plain- 
tiff to  be  as  alleged  in  the  answer  cannot  be 
excluded  on  the  ground  that,  the  exception 
to  plaintiff's  residence  was  a  dilatory  one, 
which  should  have  been  made  in  limine  lUis. 
Per  Curiam :  The  allegation  in  the  answer 
that  defendant's  residence  was  in  a  differ- 
ent parish,  was  not  a  plea  interposed  to  re- 
tard the  suit,  which  cannot  be  set  up  after  a 
judgment  by  default;  but  an  averment  ne- 
cessaiy  to  be  made  and  substantiated,  to  en- 
able the  defendant,  under  the  stat.  of  20 
March,  1839,  sec.  7,  to  institute  a  demand 
in  reconvention,  though  not  necessarily  con- 
nected with,  or  incidental  to,  the  main  canse 
of  action.  The  allegation  is  a  plna  to  the 
merits,  and  necessary  to  give  jurisdiction  to 
the  court  of  the  reconventional  demand. 
Bird  V.  Barrow,  143. 

13.  A  bankrupt  discharged  under  the  act 
of  Congress  of  19  August,  1841,  who  wish- 
es to  avail  himself  of  his  certificate,  most 
plead  it  specially.    Palmer  v.  Moore,  208. 

14.  A  judgment  creditor  if  opposed  in 
the  execution  of  his  writ,  will  be  allowed 
to  show  the  transfer  which  the  opponent 
holds  to  be  simulated  ;  but  to  authorize  such 
proof,  when  the  possessor  avers  that  he  is 
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the  owner  and  exhibits  a  title,  simulation 
must  be  speciolly  alleged  in  the  answer. 
The  possessor  must  be  informed  by  the 
pleadings  of  the  attack  to  be  made  on  his 
title,  or  testimony  to  establish  its  simulation 
will  be  inadmissible.  Clark  ▼.  SiaU  Bank, 
325. 

15.  Separate  actions  may  be  carried  on 
against  the  same  defendant,  by  the  same 
plaintiff,  for  the  same  debt,  whei*e  in  one  a 
judgment  is  prayed  for  against  him  as  an  ab- 
sentee and  his  property  is  attempted  to  be 
reached  by  an  attachment,  and  the  object 
of  the  other  is  to  annul  the  sale  of  the  same 
property,  for  the  purpose  of  subjecting  it  to 
his  claim.     FoxworUi  v.  Bitrcknaller,  365. 

16.  Where  two  actions  are  pending 
between  the  same  paities  for  the  same 
cause,  the  defendant,  in  case  of  their  in- 
consistency, can  only  require  that  the  plain- 
tiff should  elect  which  of  the  two  he  will 
proceed  with.  If  one  of  the  two  be  dis- 
missed before  any  exception  to  their  incon- 
sistency, it  is  enough,    lb. 

17.  Where  a  plaintiff's  right  in  an  action 
h  puTchuLBed pendente  lite,  and  the  purchas- 
er intervenes  and  is  substituted  to  the  ori- 
ginal plaintiff,  and  defendant  is  informed, 
for  the  first  time,  by  the  introduction  of  the 
act  of  transfer  in  evidence  on  the  trial,  of 
the  consideration  for  which  the  transfer 
was  made,  it  will  not  be  too  late  to  file  an 
amended  answer  praying  to  be  released,  on 
paying  the  price  of  the  transfer,  with  inter- 
est from  its  date.     Farrell  v.  Austin,  626. 

See  Bankrupt,  2. 

III.  Intervention. 

18.  Where  the  defendant  in  an  action 
commenced  by  attachment  appears  on  ap- 
peal, and  asks  that  the  judgment  against 
him  be  reversed,  an  intervener  cannot  ob^ 
ject  to  the  mode  in  which  the  writ  of  at- 
tachment was  executed.   Yeatman  v.  Estill, 

19.  In  an  action  by  a  wife  against  her 
husband  for  a  separation  of  property,  inter- 
veners are  entitled  to  the  delay  necessary 
to  cite  the  original  parties,  and  for  them  to 
answer,  though  the  effect  may  be  to  retard 
the  action.     Duhroca  v.  Husband,  331. 

20.  Where  an  intervener  in  an  action  be- 
tween a  husband  and  wife  for  a  separation 
of  property,  excepts  to  a  decision  of  the  court 
refusing  to  delay  the  trial  to  enable  him  to 
cite  the  original  parties,  but  afterwards  en- 
ters into,  and  files  in  the  case,  an  agree- 
ment by  which  he  waives  his  opposition  to 
the  cause  being  then  tried,  in  consideration 
of  the  plaintiff's  agreeing,  as  far  as  she  was 
concerned,  in  the  execution  of  any  judg- 
ment she  might  recover,  to  sell  the  lands, 
Blavep,  and  moYeableg  separatelj',  an'l  the 


case  is  tried  and  plnintiff  obtains  n  judg. 
ment,  the  intervenur  cannot  afterwards,  on 
the  groand  of  n  violation  of  the  agreement 
us  to  the  sale  of  the  property,  take  a  judg- 
ment by  default  and  proceed  to  tvj  his  inter- 
vention. The  action  Wiis  ended  when  final 
judgment  was  rendered  for  the  plaintiff,  on 
the  waiver  of  the  right  of  the  interveooi*. 
The  judge  could  pronounce  upon  the  mer- 
its of  the  intervention  only  at  the  time  of 
deciding  the  principal  action.  C.  P.  394. 
The  waiver  was  equivalent  to  a  withdrawal 
of  the  intervention.  The  remedy  of  the 
intervener,  for  the  violation  of  the  agree^ 
ment,  is  by  a  separate  action,     lb. 


PLEDGE- 

1.  An  act  of  pledge,  sous  seing  prive,  tor 
have  effect  against  third  persons,  must  be 
recorded  in  the  office  of  a  notary.  C.  C. 
3125.  A  registry  in  the  office  of  convey- 
ances is  insufficient  to  give  it  any  effect 
agai nst  third  persons.  Succession  ofArgoiCi 
477. 

2.  Where  an  act  of  transfer  of  the  rights 
of  an  heir  in  a  succession  recites  a  previoua 
pledge  of  the  hereditary  rights  to  a  third 
person,  the  transferee  cannot  oppose  her 
act  of  transfer  to  the  claim  of  the  pledgee, 
though  the  act  of  pledge  had  not  been  re- 
corded in  the  office  of  a  notary,  but  a  sub- 
sequent acquisition  by  her  of  the  rights  of 
the  heir,  by  a  titld  sui)erior  to  that  of  the 
first  transfer,  or  to  any  claim  that  could  be 
set  up  by  the  pledgee,  will  be  valid.     lb. 

3.  Sections  3,  5,  of  the  statute  of  20 
March,  1827,  establishing  an  office  for  the 
registry  of  conveyances  in  New  Orleans, 
rekte  to  the  registry  of  such  acts  of  trans- 
fer as  convey  the  title  to  property,  and  not 
to  acts  intended  to  secure  an  endorser 
against  the  consequences  of  an  endorse- 
ment, succession  of  ArgoU — Rehearing f 
478. 


POLICE  JURY. 

1.  Where  the  preamble  of  a  statute  de*- 
clares  that  doubts  have  arisen  as  to  the  le- 
gality of  certain  ordinances  of  apolice  juryr 
which  are  inserted  at  length  in  the  pream- 
ble, and  the  statute  declares  that  the  ordi- 
nances shall  have  fuM^force  and  effect,  no  ob- 
jection can  be  made  to  their  legality  on  ac- 
count of  the  form  adopted  by  the  legislature 
to  give  them  validity.  Balkurst  v.  Courser 
269. 

2.  The  validity  of  an  ordinance  of  a  po- 
lice jury,  proved  by  the  testimony  of  the 
clerk  of  the  jury  to  huve  been  du'y  enact- 
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ed  and  promulgated,  cannot  be  effected  by 
Ihe  omission  of  the  clerk  to  transcribe  on 
the  minute-book  kept  for  that  purpose  the 
proceedings  of  the  meeting  at  which  it  was 
passed.  The  omission  may  be  corrected  at 
«ny  time,  nunc  pro  tunc.      lb. 

3.  Police  juries  are  authorized  to  estab- 
lish ferries,  and  to  annex  penalties  to  viola- 
tions of  the  exclusive  privileges  they  may 
grant  to  the  lessees  of  such  ferries.  Stats. 
25  March,  1813,  s.  5 ;  24  February,  1843, 
8S.  17,  18.  But  the  statutes  granting  such 
powers  must  be  strictly  construed,  and  the 
exercise  of  the  powers  conferred  limited  to 
the  precise  terms  of  the  grant.  Where  a 
statute  empowers  a  police  jury  to  declare 
the  penalties  for  violations  of  the  rights  to 
ferries  which  it  may  accord,  but  confers  no 
authority  on  the  police  jury  to  delegate  to 
individuals,  to  whom  such  ferries  may  be 
leased,  the  right  to  enforce  those  penalties 
in  civil  actions,  in  their  own  names,  the  au- 
thority will  be  presumed  to  have  been  in- 
tentionally withheld.  The  jury  alone,  in 
their  own  name,  can  enforce  the  penalty ; 
the  lessee  of  a  ferry,  in  such  a  case,  has  no 
remedy  for  a  violation  of  his  privileges,  but 
by  an  action  for  damages  and  an  injunction. 
Miles  V.  Craig,  635. 

See  Evidence,  38.     Lease,  4.    NewOr- 

.     LEATTS,  1.      OfiLIdATIONS,  14. 


POSSESSION, 

One  whose  possession  commenced  and 
was  continued  in  bad  faith,  is  answerable  for 
rents  accrued  previously  to  the  commence- 
ment  of  suit.     Hill  v.  Bifwden^  258. 


POSSESSORY  ACTION. 

1.  Possession  in  another  State  of  a  slave 
who  had  runaway  from  his  master,  a  resident 
of  this  State,  cannot  be  the  basis  of  a  posses- 
sory action  here.  The  possession  continued 
in  his  master,  whose  rights  remained  unim- 
paired. The  law  establishing  that  action  is 
a  real  statute,  and  has  no  extra-territorial 
operation.     Oatesv,  Coffin,  339. 

2.  Article  49  of  the  Code  of  Practice, 
authorizing  possessoiy  actions  for  slaves,  is 
limited,  by  the  dispositions  of  the  statutes 
relative  to  slaves  and  by  the  penal  statutes, 
to  such  slaves  as  are  not  fugitive,  or  have 
not  been  stolen*     ib. 


PRESCRIPTION. 
See  Cessio  Bokorum,  7. 

I.    Lex  Fori, 

1.  Prescription  being  governed  by  iho  le.r 


fori^  where  an  instrmneot  executed  in  so- 
other State  is  negotiable  by  its  laws,  but  not 
negotiable  by  the  laws  of  this  State,  an  ac-* 
tion  on  it  here  will  not  be  barred  by  the 
prescription  established  by  the  laws  of  this 
State  for  negotiable  instruments.  Per  Cn- 
riam :  Where  certain  classes  of  contracts 
are  enumerated  in  a  statute  eatablisbiog  a 
prescription,  a  contract  sued  upon  in  oar 
courts  must  be  declared  to  be  within  or 
without  the  statute  according  to  the  char- 
acter which  our  own  laws  attribute  to  it« 
LacosU  V.  BenUmf  220. 

11.  .Commencement, 

2.  In  calculating  **  the  forty  days  follow- 
ing  the  promulgation  of  the  statute  of  27 
March,  1835,"  restricting  to  that  period  the 
right  of  married  women  to  retract  the  re^ 
nunciatioDS  of  any  legal  rights  made  by 
them  in  the  sale  of  immovables,  the  day  on 
which  the  act  Was  promulgated,  or  that  on 
which  the  term  commenced — the  day  a  gvo, 
must  be  excluded ;  the  day  ad  quem^  or  that 
on  which  the  term  expired,  being  included. 
Thus  in  computing  the  forty  days  under 
the  act;  which  was  published  in  the  official 
gazette  on  the  10th  April,  and  was  promul- 
gated at  the  seat  of  government  the  day 
after  (stat.  24  March,  1827,  s.  1),  the  period 
must  commence  with  the  12th  of  April; 
and  a  notice  of  retraction  by  a  married  wo- 
man served  on  the  21st  May,  is  in  time« 
De  Armas  v.  De  Armas — Rehearing,  627- 

See  9  infra. 

III.  Of  One  and  Three  Years, 

3.  Claims  for  board  and  lodging,  are  not 
cases  in  which  the  continuousoess  of  the 
supply  can  effect  the  course  of  preacrip- 
tion.  C.  C.  3499.3500.  Boelov.  Laine, 
141. 

4.  The  right  of  action  on  a  contract,  made 
by  a  government  mail  contractor  with  the 
owners  of  a  steamer,  to  convey  the  mail,  is 
not  prescribed  by  one  year.  C.  C.  3499. 
Such  a  contract  cannot  be  considered  one 
of  affreightment.     Riley  v.  Hart,  184. 

5.  The  action  to  annul  a  contract  on  the 
mere  grounds  of  the  preference  given  to 
one  creditor  of  an  insolvent  over  another,  is 
prescribed  by  one  year.  C.  C.  1962.  GiU 
Icspie  V.  Cammacky  248. 

6.  Where  certain  mortgage  creditors  of 
an  insolvent  sue  to  annul  a  judgment  reu" 
dered  on  the  confession  of  the  debtor,  and 
recorded  anterior  to  the  date  of  their  mort* 
gage,  on  the  allegation  that  the  confessioa 
was  a  contract  m  fraud  of  the  other  creditors* 
the  action  must  be  brought  within  the  time 
prescribed  by  art.  1082  of  the  Civil  Code. 
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The  rule  Qua  temporalia,  6oc»  is  ioapplica- 
ble  to  this  case;  it  is  limited  to  cases  where 
the  defendants  who  set  it  up  as  an 
exception  are  in  possession  of  the 
thing,  or  in  the  enjoyment  of  the  liber- 
ty which  the  contract  offered  to  them  is  in- 
tended to  restrain.  Here  the  judgment 
creditor  was  in  possession  of  a  mortgage 
right  dating  from  the  time  of  its  registiy. 
lb* 

7.  An  action  for  a  balance  dne  on  a  writ- 
ten contract  between  certain  physicians,  as 
proprietors  of  an  infirmary,  and  a  commit- 
tee of  an  unincorporated  association,  by 
which  the  former  undertook  to  *' receive  in 
their  infirmary  and  to  furnish  medical  treat- 
ment and  all  necessary  medicaments  and 
nurses  to  all  persons  who  mny  be  sent  to  tne 
infirmary  by  the  association,  for  a  certain 
sum  OHch  day,  the  arrangement  to  continue 
in  force  for  three  years,"  is  prescribed  under 
articles  3499,  3503  of  the  Civil  Code.  The 
debt  due  under  such  a  contract  is  not  com- 
prehended within  the  exception  contained 
in  the  last  clauses  of  articles  3500,  3503  of 
the  Code.     Campbell  v.  Nicholson ^  458. 

8.  The  prescription  established  by  article 
1989  of  the  Civil  Code  does  not  apply  to 
simulated  sales.     Pickett  \,  Bates^  627. 

IV.  Of  Four  Years. 

9.  Inadequacy  of  price  is  either  lesion  or 
evidence  of  fraud.  If  lesion,  the  action  to 
annul  is  barred  by  four  years.  If  taken  as 
evidenco  of  fraud,  the  action  is  limited  to 
ten  years  from  the  discovery  of  the  fraud  ; 
and,  in  the  absence  of  other  evidence,  the 
penod  of  prescription  must  commence  from 
the  date  of  the  sale*    Hosa  ▼,  Ross^  533. 

V.  Of  Fire  Years. 

10.  All  absolute  nullities  resulting  from 
defects  of  form  are  embraced  within  the 
general  provisions  of  art.  3507  of  the  Civil 
Code.     Vaughan  ▼.  Christine^  328. 

11.  Absolute  nullities  are  of  two  kinds : 
those  resulting  from  stipulations  derognting 
from  the  force  of  laws  made  for  the  pros- 
ervation  of  public  order  or  good  morals,  and 
those  established  for  the  interest  of  individ- 
uals. The  former  are  not  susceptible  of 
ratification,  and  the  prescription  of  five 
years,  under  art.  3507  of  the  Code,  is  in- 
applicable to  them;  but  if,  by  subsequent 
dispositions  of  law  or  by  the  succession  of 
time,  such  stipulations  cease  to  be  illegal, 
they  may  from  that  time  be  ratified,  and  be* 
come  subject  to  the  prescription  of  art.  3507. 
Thus  the  partition  of  a  succession  made 
before  the  suscession  is  open,  may  become 
▼alid  by  ratification,  or  by  lapse  of  time,  af- 
ter the  opening  of  the  succession.  But  in 
relation  to  absolute  nullities  established   in 
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the  interest  of  individuals,  the  rule  is,  as  to 
onerous  contracts,  without  exception,  that 
the  party  in  whose  favor  they  are  establish- 
ed may  ratify  the  contracts,  either  express^ 
ly  or  impliedly.     lb. 

12.  Articles^  3442,  3444,  which  provide 
that  one  who  acquires  a  slave  in  good  faith, 
and  by  a  just  title,  will  be  protected  by  the 
prescription  of  five  years  if  the  real  owoer 
resides  in  the  State,  and  by  ten  years  if  he 
resides  out  of  il,  apply  only  to  the  owner) 
they  do  not  affect  mortgage  creditors.  Pre- 
scription is  acquired  by  the  third  possessor 
of  mortgaged  property,  not  by  the  lapse  of 
time  established  for  the  prescription  of  the 
property  itself,  but  by  that  fixed  for  the  hy* 
pothecary  action.  Bibb  v.  Union  Bank^ 
334. 

13.  A  note  in  these  words:  *'  I  promise 
to  pay  to  the  order  of  A."  6cc.4  but  which« 
instead  of  being  endorsed  by  A.,  has  his 
signature  affixed  to  it  under  that  of  the 
mHker,is  neither  payable  to  order  nor  bearer; 
and  an  action  on  it  will  not  be  prescribed  by 
five  years,  under  article  3505  of  the  Civil 
Code*     Burton  v.  Chaney,  338. 

14.  An  action  against  the  endorsera  of  a 
promissory  note  made  and  endorsed  in  an- 
other Slate,  is  prescribed  b}  five  years  from 
the  date  of  the  note,  under  articles  3505« 
3506,  of  the  Civil  Code,  though  the  endor- 
ser resided  for  a  part  of  the  time  in  the 
State  where  the  note  was  made.  The  rule 
Contra  non  valentem,  &c.«  is  inapplicable  to 
such  a  case.     Hatch  v.  Gilrnore^  508. 

15.  Any  informality  in  the  advertizement 
of  a  judicial  sale  is  cured  by  the  prescnp- 
tion  of  five  years,  established  by  section  4 
of  the  Stat,  of  10  March,  1824.  The  stat- 
ute applies  to  sales  made  previously  to  its 
enactment ;  but  the  prescription  of  five 
years  runs  only  from  the  date  of  the  stat" 
ute,  as  to  anterior  defects  and  informalities* 
Foster  v.  Boussel,  546. 

VI.  Of  Ten  Years. 

16.  One  who  exhibits  a  judgment  regular^ 
ly  obtained,  an  execution  issued  thereon« 
and  a  sheriff's  deed  to  him,  has  a  just  title 
in  the  sense  of  art.  3450  of  the  Civil  Code« 
sufficient  to  acquire  by  the  prescription  of 
ten  and  twenty  years.  In  such  a  case  it  is 
not  incumbent  on  the  defendant  to  show  a 
peifect  title  from  the  real  owner;  a  title 
translative  of  property,  derived  from  a  per" 
son  whom  he  honestly  believed  to  be  ihe 
owner,  is  a  sufiScient  foundation  on  which  to 
rest  the  prescription  invoked.  C.  C.  344  / , 
3448.     Leduf  v.  Bailly,  8.  ' 

17.  All  personal  actions,  except  those  for 
which  the  law  has  provided  a  shorter  term, 
are  prescribed  by  ten  years,  if  the  creditor 
be  present ;  and  neither  the  nature  of  the 
debt,   uoi'  the  mode  ol'  life  of  the  debtor, 
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efiD  etrect  the  rule.     C.  C.  3508.    Barrelli 
Riviere,  46. 

18.  Prescription  will  bar  any  proceedings 
commenced  by  a  creditor  of  a  corporation, 
under  the  provisions  of  section  1?-  of  the 
statute  of  20  March,  1839,  by  propounding 
interrogatories  to  a  stock-holder  to  ascertain 
if  he  was  not  indebted  to  the  corporation, 
where  more  than  ten  years  had  elapsed 
since  the  maturity  of  the  lust  instalment 
due  on  the  stock  before  the  institution  of 
the  proceedings.  C.  C.  3508.  Brown  v. 
Union  Insurance  Compauy^  177. 

19.  It  would  be  a  breach  of  good  fiiith  to 
the  public  and  to  individuals  to  resume*  pos- 
session of  portions  of  ground  which  have 
been  deliberately  dedicated  for  streets,  or 
over  which  the  public  has  notoriously  exer- 
cised a  right  of  passage  for  more  than  ten 
years,  which  of  itself  would  give  the  pub- 
lic a  right  of  way  without  any  dedication. 
New  Orleans  and  CarroUton  Rrdroad  Co., 
V.  CarrellUm,  282. 

20.  Notes  not  payable  to  order  or  bear- 
er, are  subject  only  to  the  prescription  of 
ten  yeai*s,  established   by  article  3508  for 
personal  actions  generally.    Succession  of 
Harrell,  323. 

21.  One  who  has  the  right  to  attack  an 
onerous  eontract  which  the  law  declares 
null  for  his  private  benefit,  makes  it  valid 
and  obligatory  on  him  by  his  ratification,  ex- 
press or  implied,  or,  in  default  of  ratiflca- 
iion,  by  his  voluntary  execution  subsequent- 
ly to  the  period  at  which  the  allegation 
oould  have  been  validly  confirmed  or  ratifi- 
ed. This  rule  admits  of  no  exception.  Ev- 
ery nullity  which  may  be  thus  ratified  is 
prescribed  by  ten  years,  under  article  2218 
of  the  Civil  Code.  The  only  class  of  nul- 
lities to  which  this  prescription  is  inappli- 
cable, are  those  resting  on  motives  of  public 
order  or  utility,  or  taking  their  source  in  the 
respect  due  to  morale;  and,  even  in  such 
eases,  if  the  contract  ceases  to  be  illicit,  it 
is,  from  thai  time  susceptible  of  ratification, 
and  the  prescription  of  ten  years  applies  to 
it.    Ross  v.  Ross,  533. 

See  W*  supra, 

VII.  Of  Twenty  Years. 

22.  After  possession  for  twenty  years  by 
a  purchaser  under  a  sale  made  by  one  act- 
ing as  an  agent,  the  authority  of  the  agent 
cannot  be  contested.  Moore  v.  Hampton, 
193. 

23.  After  twenty  years  the  authority  of 
an  agent  will  be  presumed.  Delabigarre  v. 
Second  Municipality,  230. 

VIII.  Of  Thirty  Years. 

24.  The   road  known  ns   the  Mctairie 


road,  extending  from  the  bayou  St.  John, 
along  the  bayou  Metairie,  to  the  aettlemeot 
of  Cannes  B rustles  on  the  Mississippi  river, 
was  not  a  pubKc  highway  of  which  the  soil 
belonged  to  the  sovereign  ;  and  having  been 
abandoned  by  the  public  for  more  than  thir- 
ty years,  during  which  time  the  possession 
of  individuals,  under  their  respective  titles, 
has  been  undisturbed,  it  can  no  longer  be 
subjected  to  public  use.  Hatch  ▼.  Amaulit 
462. 


IX.  Ittlerrupiion  or  Smspensian. 

25.  The  provisional  seizure  of  a  steamer 
by  a  privileged  creditor  will  suspend  the  pre- 
scription running  against  his  claim  ;  but  will 
not  suspend  prescription  as  to  the  claims  of 
other  creditors.     Scott  v.  Creditors,  40. 

26.  Prescription  in  favor  of  the  endorser 
of  ft  draft,  is  not  interrupted  by  the  ack- 
nowledgment of  the  debt  b}',  nor  by  the  ci- 
tation of,  any  other  party.  New  Orleans 
and  CarroUton  Rcklroad  Co*  v.  Oianeiff 
262. 

27.  It  is  not  necessary  to  interrupt  pre- 
scription, that  the  acknowledgment  of  a 
debt  shoukl  be  in  writing,  nor  that  it  should 
be  made  in  the  presence  of  the  creditor. 
C.  C.  3486,  3517.  Succession  of  Har relit 
323. 

28.  The  rule  in  regard  to  other  prescrip- 
tions, that  an  interruption  dates  only  iron 
the  time  of  its  being  brought  home  to  the 
parties  afifeoted  by  it,  applies  to  questions 
arising  under  the  stat.  27  Mareh,  1835,  al- 
lowing married  women  to  retract  vritbio 
forty  days  from  its  promulgation*  certain  re- 
nunciations of  their  legal  rights.     De  Ar* 

i  mas  v.  De  Annas,  526. 

29.  Laws  of  prescription,  and  those  lim- 
iting the  time  within  which  actions  may  be 
brought,  are  retrospective  in  their  opera- 
tion,    lb. 

30.  A  partial  payment  by  a  debtor  on  an 
obligation  interrupts  prescription,  being  ao 
acknowledgment  of  the  debt.  C.  C.  3486. 
So  where  a  debtor,  who  had  executed  a 
bond  for  the  amount  of  a  Joan  and  mort- 
gaged property  to  secure  its  payment,  leases 
the  mortgaged  premises,  stipulating  in  the 
act  of  lease  that  it  shall  not  be  afl'ected  by 
the  death  of  the  lessor,  and  that  the  lessee 
shall  pay  the  debt  out  of  the  rentr  a  payment 
on  the  bond  by  the  lessee  will  have  the  same 
effect  in  interrupting  prescription  as  if  made 
by  the  debtor  himself;  and  this»  whether 
the  payment  was  made  before  or  after  the 
death  of  the  lessor ;  and  where  the  heirs  of 
the  lessor  have  accepted  his  succession, 
they  will  be  bound  by  the  payment.  Con" 
uolidated  Association  v.  Comeau,  552. 

31.  The  prescription  of  debts  is  neither 
interrupted,  nor  suspended  by  the  death  of 
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the  debtor-  C.  C.  3487,  3492.  To  pre- 
serve  his  rights,  the  creditor  must  cause  the 
succession  to  be  represented  in  time  to  pre- 
sent his  cJaiiiL.  Succession  of  Linderman, 
714. 

X.  By  and  Against   Whom  Pleaded, 

32.  Reconventional  demands  are  not' ex- 
ceptions within  the  meaning  of  the  rule. 
Qua  iemporalia  sunt  ad  agendum,  perpetua 
sunt  ad  excipiendum.  The  rule  must  be 
restricted  to  exceptions  necessarily  attach- 
ed to  and  inseparable  from  the  demand. 
Boeto  V.  Laine^  141. 

33.  The  ruie  that  where  a  contract  con- 
taining reciprocal  and  sjnatlagmatic  cod- 
yentions  continues  to  be  «xecuted  by  one  of 
the  parties,  the  other  carniot  refuse  to  exe- 
cute his  part,  under  *he  pretext  of  prescrip- 
tion, though  those  conventions  be  only  ac- 
cidental, forms  no  part  of  the  law  of  pre- 
scription, either  under  the  Code  Napoleon, 
or  the  Code  of  this  State.  Brown  v.  Union 
Insurance  Co.t  177. 

XI.  Effect. 

34.  The  presumption  of  payment,  which 
the  law  raises  in  cases  of  prescription  re- 
leasing from  debt,  is  juris  et  de  jure.  In 
such  cases  the  debtor  is  not  required  to  pro- 
duce any  title,  nor  to  be  in  good  faith.  C. 
C.  3494,  3496.  Brown  v.  Union  Insurance 
Company^  177. 

35.  In  all  cases  of  executed  contracts 
susceptible  of  tacit  ratification,  a  presump- 
tion of  ratification  juris  et  de  jure,  results 
from  silence  and  inaction  during  the  time 
tixed  for  prescription.  Vaughanv,  Chris- 
tine,  328. 

36.  Where  a  debt  is  extinguished  by 
prescription,  a  mortgage  given  to  secure  its 
payment  being  a  mere  accessary,  is  extin- 
guished with  it.  Succession  of  Linderman, 
714. 


PRIVILEGE. 

1.  Art.  3194  of  the  Civil  Code  does  not 
apply  to  the  case  of  the  vendor  of  a  steam- 
er ;  the  privilege  to  which  he  is  entitled  is 
established  by  article  3204,  s.  8.    Scott  v. 
Creditors,  40. 

2.  The  vendor  of  a  steamer  engaged  in 
making  voyages  between  a  port  in  this  State 
and  the  ports  of  another  State,  will  retain 
a  privilege  on  the  boat  only  for  sixty  days 
from  the  date  of  the  sale.  C.  C.  321 2.     lb. 

3.  The  vendor's  privilege  for  supplies 
furnished  to  a  steamer  engaged  in  making 
voyages  between  a  port  of  this  State  and 
those  of  another  State^  continues  only  for 


sixty  days  from  the  date  at  which  the  arti« 
cles  were  furnished,     lb. 

4.  An  overseer  entitled  ^to  a  privilege  oh 
the  productof  the  last  crop,  under  art.  3164 
of  the  Civil  Code,  may  enforce  his  privilege 
against  a  purchaser  of  the  plantation  and 
crop,  after  the  crop  has  been  sold  and  the 
proceeds  received  by  the  purchaser.  The 
privilege  is  not  extinguished  by  the  sale  of 
the  crop.     Welsh  v.  Barrow,  133. 

5.  Where  the  factors  of  a  planter  keep 
two  separate  accounts,  one  in  the  name  of 
a  particular  plantation,  and  the  other  in  that 
of  R.  its  ostensible  owner,  and  the  balance 
on  the  latter  is  in  favor  of  K.,  but  the  fac- 
tors are  creditors  on  the  plantation  account, 
the  balance  due  on  the  latter,  with  the  pri- 
vilege attached  to  it,  will  not  be  extinguish- 
ed by  that  due  to  R.  on  his  private  account, 
where  there  is  no  allegation  or  proof  of 
fraud,  nor  any  violation  of  the  rights  of 
mortgage  creditors  upon  the  crop  on  which 
the  balance  against  the  plantation  is  privi- 
leged.    Farrar  v.  Rowley^  276. 

6.  Where  the  price  of  mules,  purchased 
for  the  use  of  a  plantation  and  paid  for  by  a 
third  person,  is  reimbursed  by  a  draft  on  the 
factors  of  the  planter,  the  advance  will  be  a 
privileged  claim  under  art.  3184  of  the  Civil 
Code.  The  mules  were  *^  necessary  sup- 
plies^* within  the  meaning  of  the  statute, 
and  the  extinguishment  of  the  vendor's 
privilege,  brings  the  advance  within  tlie  fair 
intendment  of  the  statute,    lb, 

7.  An  overseer  whose  services  have  con- 
tinued duriog  one  year  and  a  part  of  a  se- 
cond, has,  under  art.  31bi4,  §  1,  of  the  Civil 
Code,  a  privilege  on  the  crop  of  the  second 
year,  valid  against  a  third  person,  who  pur- 
chases during  the  second  year,  the  planta- 
tion and  €rop  then  in  the  ground,     lb. 

8.  No  privilege  is  allowed  to  editors,  re- 
porters, printers,  or  carriers  employed  in  a 
newspaper  establishment,  on  the  property 
of  the  establishment,  for  arrears  of  sa- 
laries or  wages  due  to  them.  Such  persons 
are  not  comprehended  in  the  terms  ^^clerks^ 
secretaries,  or  other  persons  of  that  kind," 
used  in  sec.  6  of  article  3158  of  the  Civil 
Code,  nor  in  sec.  5  of  art.  3249,  nor  in  sec 
5  of  art.  3221.     Stevens  v.  Sawyer,  428. 

9.  The  privilege  acquired  by  a  creditor, 
under  art.  722  of  the  Code  of  Practice,  by 
the  seizure  of  real  property  of  his  debtor 
under  a  Ji*  fa.,  must  be  postponed,  in  case 
of  the  subsequent  death  of  the  debtor,  to 
those  for  funeral  and  law  charges  and  for 
the  expenses  of  the  last  illness  of  the  deb- 
tor. But  the  moveables  of  the  succession 
must  be  exhausted  before  the  immovables 
can  be  resorted  to,  for  personal  and  law 
charges,  and  the  expenses  of  the  last  ill- 
ness. C.  C.  C220,  3233, 3236.  Succession 
of  llolbert,  436. 
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10.  Where  goods  are  consigned  to  a  fac- 
tor with  instructions  as  to  the  payment  of 
the  proceeds,  the  acceptance  of  the  consign- 
ment is  an  acceptance  of  the  instructions, 
and  an  implied  promise  to  obey  them ;  and. 
under  such  circumstances,  no  privilege  will 
attach  to  the  property,  in  favor  of  the  fac- 
tor, under  art.  3214  of  the  Civil  Code,  and 
the  stac.  of  17  Feb.  1841,  for  any  general 
balance  due  to  him.  To  apply  the  proper- 
ty to  the  payment  of  the  factor's  debt« 
would  be  inconsistent  with  the  implied  pro- 
mise, and  the  jqst  expectation  of  the  con- 
signor. But  when  the  instructions  further 
directed  that  he  should  retain  out  of  the 
proceeds  of  the  consignment  a  sum  to  be 
placed  to  the  credit  of  the  consignor,  and 
the  amount  of  certain  charges,  he  will  be 
«ntitled  to  retain  that  sum  and  the  amount  of 
the  charges  out  of  the  proceeds,  in  prefer- 
ence to  any  attaching  creditor  of  the  con- 
signor.    Goodhue  v.  McCLarly^  447, 

11.  The  privilege  of  the  vendor  is  not 
required  to  be  expressly  stipulated ;  it 
springs  from  the  nature  of  the  debt,  and 
Axists  by  force  of  law,  unless  renounced. 
The  renunciation  need  not  be  express,  it 
may  be  implied  from  the  terms  of  the  in- 
strument ;  but  the  intention  to  renounce 
must  not  be  doubtful ;  it  must  be  clearly 
deducible  from  the  language  of  the  parties. 
Boner  v.  Makle^  600. 

12.  The  mere  omission  to  stipulate  a  spe- 
cial mortgage,  cannot  be  considered  a  re- 
nunciation of  the  higher  right  of  privilege ; 
nor  can  such  a  renunciation  be  inferred 
where  the  omission  to  take  a  sfiecial  mort- 
gage is  accompanied  by  the  granting  of  a 
mortgage  upon  other  property ;  nor,  where 
a  special  mortgage  has  been  taken,  will  its 
subsequent  release  affect  the  creditor's  pri- 
vilege.    76. 

13.  The  recital  in  an  act  of  sale  that  the 
purchaser,  **in  order  to  secure  the  payment 
of  the  notes  tor  the  price,  hereby  mortga- 
ges" certain  property  previously  belonging 
to  him,  cannot  be  considered  as  evidence  of 
an  implied  release  of  the  vendor's  privilege. 
lb. 

14.  Children  of  a  female  slave  born  since 
the  sale  of  the  mother,  are  subject  to  the 
vendor's  privilege.  C.  C.  183,  491,  539, 
657.     ^tat.  of  7  June,  1806.  ss.  9,  10.     76. 

15.  Decision  in  GarrelUon  v.  His  Credi- 
tors^ 1  Rob.  445,  as  to  the  privilege  of  a 
lessor,  affirmed.     Hoey  v.  Ilewst  704. 

See  Evidence,  54.    -Mandate,  I.    Part* 
NEasHir,   1,  2. 

PUBLIC  LANDS  OF  THE  UNITED 

STATES. 

L  The  presentation   of  a  petition  to  a 


Spanish  intendant  of  the  province  of  Loni^ 
siana  praying  for  the  grant  of  a  tract  of  land, 
which  was  referred  to  the  surveyor  general 
to  report  thereon,  but  on  which  no  further 
action  had  been  had  at  the  time  of  the  trao9« 
fer  of  the  territory  to  the  United  States, 
the  petitioner  never  having  bad  actual  pos- 
session of  the  land,  can  confer  no  title  to  it« 
LafayelU  v.  Blanc,  59. 

2.  Sec.  1  of  the  act  of  Congress  of  12 
April,  1814,  only  confirmed  titles  to  lands 
claimed  by  virtue  of  incomplete  french  or 
Spanish  grants,  concessions,  warrants,  or  or- 
ders of  survey,  granted  prior  to  20  Decem- 
ber, 1803,  and  having  a  special  and  definite 
location.  It  did  not  confirm  any  claim  un- 
supported by  written  evidence  of  title  enia* 
nating  from  the  french  or  Spanish  govern* 
ments.     76. 

3.  In  order  that  a  confirmation  may  have 
the  force  and  effect  of  a  patent,  the  de* 
scriptioo  in  the  inchoate  title  or  in  the  act 
of  Congress  must  be  such  as  will  identify 
the  land.  If  the  description  will  fit  another 
|)lace  as  well  or  better,  it  is  defective,  and 
will  not  protect  the  holder,  who  can  show 
no  original  possession,  against  a  subsequent 
location  made  under  the  authority  of  Con- 
gress.    76. 

4.  No  title  passed  under  an  inchoate 
Spanish  grant.  The  title  remained  in  the 
sovereign  until  a  complete  grant  was  issued. 
Pontalba  v.  Copland^  86. 

5.  A  patent  issued  by  the  United  J^tates 
for  public  lands,  is  conclusive  proof  that  the 
party  in  whose  favor  it  was  issued  had  com* 
plied  with  the  requirements  of  the  act  of 
Congress,  as  to  making  improvements  on 
the  land,  4^.     Jtnkins  v.  Gibson^  203. 

See  Obligations,   4.    Sale,  5. 


PUBLIC  THINGS. 

1.  The  sovereign  alone  has  the  right  to 
change  the  destination  of  public  places. 
DeLubigarre  v.  Second  Municipality,  230. 

2.  No  particular  form  or  ceremony  is 
necessary  in  the  dedication  of  land  te  pub* 
lie  use  ;  all  that  is  required  is,  the  assent  of 
the  owner,  and  the  fact  of  its  being  used  for 
the  public  purposes  intended  by  the  appro* 
priaiion.  But  when  the  dedication  is  not 
express,  and  is  to  be  inferred  from  the  acts 
and  condnot  of  the  owner,  and  tlie  use  by 
the  public,  these  ought  to  be  such  as  to  ex- 
clude any  other  hypothesis  but  that  of  de- 
dication. In  all  such  cases,  the  consent  of 
the  owner  must  appear.  New  Orleans  and 
CarrolUon  Railroad  Co.  v.  CarroUion,  282. 

3.  If  a  piece  of  ground  be  left  unenclosed 
for  the  convenience  of  the  owner,  who  uses 
it  for  a  specific  purpose  in  the  ususj  comM 
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of  hts  business,  the  fact  that  he  does  not 
exclude  persons  from  passing  through  it,  or 
that,  when  the  ground  is  within  the  limits 
of  a  town,  he  has  represented  it  as  open 
and  unenclosed,  as  it  really  was  at  the  time, 
upon  a  plan  on  which  he  has  sold  other  town 
lots  not  necessarily  connected  with  that 
open  space,  cannot,  under  any  cireumstan- 
ces,  be  fairly  considered  as  proof  of  a  dedi- 
eation  to  public  use,  of  the  ground  thus  left 
open.     Ih, 

4.  The  soil  of  the  roman  rz>  publica 
was  public  property ;  but  the  law  in  relation 
to  those  great  works,  which  were  designed 
to  be  as  permanent  as  the  labor  of  man  could 
make  them,  cannot  be  applied,  without  mo- 
dification, to  an  infant  colony,  such  as  Loui- 
siana was  while  under  the  dominion  of 
Spain,  without  population,  and  a  portion  of 
whose  soil  only  was  beyond  the  reach  of 
annual  inundation,  and  where  the  roads 
were  necessarily  such  as  the  changes  in 
the  rivers  and  future  settlements  would  re- 
quire.    Hatch  v.  Arnault,  452. 

5.  The  principle  established  by  the  de- 
cision in  Renthorp  v.  Bourg^  4  Mart.  97, 
that  tlie  soil  of  a  highway  is  public  proper- 
ty, cannot  be  extended  to  all  highways  or 
public  roads  in  this  State.     lb, 

6.  The  Code  of  1825  distinguishes  be- 
tween grands  chemins  or  highways,  and 
chemins  publics  or  public  roads.  The  for- 
mer are  of  that  class  of  public  things,  the 
property  of  which  is  vested  in  the  whole 
nation  (Code  of  1808,  b.  2,  tit.  2,  art.  6. 
Code  of  1825  ait.  444);  while  the  latter 
may  be  made  on  land  subject  to  private  own- 
ership. Stat.  12  March,  1818,  s.  2.  The 
Code  of  1825  cannot  be  considered  as  al- 
tering the  law  on  this  subject,  as  it  stood  at 
the  time  of  its  promulgation,  but  as  decla- 
I'atory  of  it.  While  it  recognized  the  doc- 
trine in  Renthorp  v.  Bourg,  to  its  proper 
extent,  it  established  thise  reservations 
which  became  necessary  as  the  country,  in 
Its  settlement,  was  continually  undergoing 
changes.  The  roads,  old  and  new,  in  this 
State,  are  generally  what  are  denominated 
in  the  Code  public  roads  hence  it  by  no 
means  follows,  because  a  road  is  a  public 
road,  that  the  public  has  any  right  to  the 
BoW  after  it  has  been  abandoned.  Wheth- 
er there  are  roads  in  this  State  of  the 
class  of  via  publica,  it  is  not  necessary 
to  decide.    ib» 


QUASI-CONTRACT. 

1.  Money  paid  to  a  crBditor,  though  paid 
l)y  one  who  was  not  the  real  debtor,  cannot 
be  recovered,  where  the  creditor  received 
ou  more  than  was  really  due  to  him.  Thomp' 
fan  V.  ChrH'un^  116, 


2.  Where  one  of  several  co-proprietors 
of  property,  not  partners,  makes  advances 
for  the  benefit  of  the  common  estate,  with- 
out any  contract  with  his  co- proprietors,  no 
joint  obligations  arises  on  the  part  of  all  the 
co-proprietors  to  pay  an  entire  sum,  but 
each  is  bound  to  refund  according  to  his  in- 
terest.    Fuselicr  v.  Lacour,  162. 

3.  Where  a  payment  in  kind  is  made,  of 
slaves  estimated  at  a  certain  sum,  on  ac- 
count of  a  debt  due  by  contract,  and  the 
slaves  are  reclaimed  as  an  over-payment, 
the  party  to  whom  they  were  delivered  will 
be  liable  merely  for  interest  from  the  de- 
mand for  restoration,  and  not  for  the  value 
of  the  hire  of  the  slaves.  Davis  v.  GUnn^ 
444. 

4.  One  who  transfers  by  delivery,  with- 
out endorsement,  a  bill  fur  a  sufficient  con- 
sideration, knowing  it  to  be  of  no  value, 
where  the  assignee  is  not  aware  of  its  want 
of  value,  will  be  bound  to  repay  the  money 
received,  though  there  was  no  representa- 
tion of  the  solvency  of  the  parties.  C*  C. 
2619.     HetoiU^.  Waterman,  716. 

See  Bii.i#s  of  Exchange,  dec.,  11. 


RECISION. 
See  Sale,  13  to  17,  25. 

RECONVENTION. 
See  Pleadiko,  12.    Presciftioit,  32. 


REGISTRY. 

See  Lease,  2,  16.     Reoistkt,  1,  3,  7^ 
9,  10.      Pledge. 


RULE  TO  SHOW  CAUSE. 
See  Summary  Proceedings. 

SALE. 
See  Privilege,  1,  2,  3,  11  to  14. 

L  Conditions  Essential  to  Existence  and 

Volidity. 

1.  An  obligation  by  which  the  vendor  of 
a  butcher's  stall  in  a  city  binds  himself  un- 
der a  penalty  not  to  sell,  or  cause  to  be  sold, 
any  meat  of  a  particular  kind  within  the 
city  during  two  years,  is  not  invalid  as  be- 
ing in  restraint  of  trade  ;  and  if  the  condi- 
tion be  violated  the  penalty  may  be  enforc- 
ed.    Winlz  v.^  Vogt,  16. 

2.  C)ne  who  purchases  a  female  slave  af« 
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ter  a  cbild  of  her's  under  ten  years  of  age 
had  beea  sold  separately  to  a  third  person, 
cannot  claim  to  be  the  owner  of  the  child, 
on  the  ground  that  the  sale  of  a  child  sepa- 
rately from  its  mother  is  prohibited  by  law, 
where  the  child  was  sold  at  a  lime  when 
the  mother  had  escaped  into  a  country 
where  slavery  did  not  exist,  and  her  master 
never  expected  to  recover  her.  Keller  v. 
Fink.  17. 

3.  Where  one  who  was  the  principal 
agent  in  ejecting  a  sale  of  lands  does  not 
inform  the  purchasers  of  the  fact  of  his 
being  a  pai't  owner,  such  omission  or  con- 
cealment, whatever  may  have  been  its  mo- 
tive, is  not  such  a  fraud  as  will  avoid  the 
contract,  where  the  purchasers  have  sus 
tained  no  damage  in  consequence,  and  noth- 
ing has  happened  in  consequence  of  such 
omission  which  would  not  have  happened 
without  it.     SLidell  v.  Rightor,  199. 

4.  The  sale  of  the  property  of  another  is 
Dull ;  and  in  such  a  case  eviction  by  judicial 
authority  is  not  required  to  entitle  the  pur- 
chaser to  relief.     C.  C.  2427.     Halt  v.  Ne- 

vill,  326. 

5.  The  sale  of  a  preemption  right,  in 
contravention  of  a  prohibitory  clause  in  the 
act  of  Congress  under  which  the  right  of 
preemption  accrued,  is  null;  and  constitutes 
no  impediment  to  au  entry  of  the  land  by 
the  party  entitled  to  the  preemption,  who 
will,  by  the  purchase  from  the  government, 
acquire  an  absolute  title,  unaffected  by  the 
previous  sale.     Seaton  v.  Skarkey^  332. 

See  Tutorship,  4,  9. 

II.  Warranty. 

6.  Where  a  broker,  acting  as  the  agent  of 
the  vendor  of  a  quantity  of  salt  stored  in 
bags,  represents  to  the  purchaser  that  it  had 
been  in  store  only  five  or  six  months,  when 
it  had  in  fact  been  stored  for  fifteen  or  eigh- 
teen months,  and  the  evidence  shows  that 
the  statement  of  the  broker  produced  the 
impression  on  the  mind  of  the  purchaser 
that  it  had  not  been  stored  longer  than  five 
or  six  months,  the  representation  being  as  to 
a  point  material  in  judging  of  the  condition 
of  the  article,  and  the  vendor  being  bound 
by  the  representations  of  his  agent,  the  sale 
will  be  rescinded  ;  and  this  though  the  pur- 
chaser examined  the  salt  before  buying,  for 
the  misrepresentation  might  have  influenced 
the  character  of  the  examination  made  by 
him.     MUlaudon  v.  Price,  4. 

7.  The  general  rule  is  that  a  vendor  is 
bound  to  good  faith,  and  if  he  knows  the  arti- 
cle offered  for  sale  to  be  defective  he  is  bound 
to  state  the  defects.  The  exception  to  this 
rule  is  that,  where  the  article  is  susceptible  of 
convenient  inspection  and  examination,  the 
purchaser  is  bound  to  make  and  abide  by  such 


examination.  Salt  in  bags  is  not  susceptible 
of  inspection  and  examination  without  much 
trouble  and  inconvenience.     lb. 

8.  The  vendor  is  bound,  in  case  of  evic- 
tion, to  refund  to  the  purchaser  the  whole 
amount  of  fruits  and  revenues  which  the 
latter  has  been  condemned  to  pay  to  the 
true  owner.     Downes  v.  ScotU  278. 

9.  Where  the  purchaser  was  aware,  at 
the  time  of  the  sale,  that  the  thing  sold  be- 
longed to  another,  article  2427,  by  implica- 
tion, refuses  him  damages  in  cases  of  evic- 
tion but  it  does  not  effect  his  right  to  recov- 
er  the  price.  The  right  exists  though  the 
purchaser  was  aware  that  the  thing  sold 
belonged  to  another,  unless  excluded  by  ex- 
press stipulation,  or  unless  the  purchaser 
bought  expressly  at  his  own  risk  and  peril. 
C.  C.  1960,  2481.  Hall  v.  Nccill,  326. 
\^0.  Where  a  quantity  of  pork  in  hogs- 
heads is  sold,  without  any  express  stipula- 
tion or  exclusion  of  warranty,  and  the  pur- 
chaser, after  examining  some  of  the  hogs- 
heads, on  ihe  assurance  of  the  broker  em- 
ployed to  make  the  sale  that  every  piece 
had  been  examined  by  an  experienced  and 
skillful  agent  and  found  to  be  sound,  makes 
no  further  inspection,  the  vendor  will  be 
bound  by  an  implied  warranty  as  to  the 
quality.  C.  C.  2497.  And  though  an  im- 
plied warranty  may  not  exteud  to  apparent 
defects,  this  exception  cannot  be  extended 
to  a  case  in  which  a  representation  was 
made  calculated  to  quiet  the  vigilance  of 
the  purchaser,  with  regard  to  merchandize 
the  inspection  of  which  would  be  attended 
with  inconvenience.  Huntington  v.  Lowe^ 
377. 

11.  Where  a  purchaser  of  a  quantity  of 
pork  in  hogsheads  discovers,  after  the  pur- 
chase,  that  a  part  of  it  is  unsound,  he  may 
retain  the  sound  hogsheads,  and  return  the 
unsound.  The  rule  that  the  redhibitory 
vice  of  one  of  several  things  sold  together 
gives  rise  to  the  redhibition  of  all,  does  not 
apply  to  such  a  case.  lb. 
yjf  12.  Where  a  purchaser  does  not  obtain 
such  an  article  as  he  had  a  right  to  suppose 
that  he  was  buying,  and  the  inferiority  is  of 
a  latent  character,  though  there  be  do  fraud 
on  the  part  of  the  vendor,  the  purchaser 
will  be  entitled  to  indemity  to  the  full  ex- 
tent of  the  difference  between  the  value,  at 
the  time  of  the  sale,  of  such  an  article  as 
he  had  a  right  to  suppose  he  was  buying, 
and  the  value  of  such  an  article  as  he  got. 
Slaughter  v.  J)/!cKae^  455. 

13.  The  Code  having  provided  (articles 
3523,  3524)  that,  where  the  seller  knows 
of  the  vice  of  the  things  sold  and  omits  to 
declare  it,  an  action  of  redhibition  may  be 
commened  at  any  time,  provided  a  year 
have  not  elapsed  since  the  discovery  of  the 
vice,  and  that  the  discovery  is  not  to  be  pre- 
sumed but  must  be  proved  by  the  seller,  an 
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nllegntion  by  o  plaintilY  in  a  redhibitory  ac-  r 
tioD  instituted  on  the  30th  March,  that  the 
slave  ranaway  from  him  on  the  16th  of 
March  of  the  preceding  year,  wiU  not  re- 
lieve the  defendant  from  the  neeessity  of 
proving  the  time  of  the  discovery  of  the 
vice.  The  fact  that  the  slave  ranawvy  on 
the  day  mentioned  in  the  petition,  does  not 
Deeessarily  involve  the  knowledge  of  the 
pVe-existence  of  the  vice,  which  fornra  the 
Imsia  of  the  action.  C.  C  2505.  Stewart 
v.  SowleSf  464. 

14.  In  an  action  against  a  vendor  to  re- 
scind the  sale  of  a  skive  on  account  of  the 
vice  of  running  away,  and  for  damages, 
though  it  be  proved  that  the  defendant  knew 
of  the  redhibitory  vice  and  omitted  to  de- 
clare itf  plaintiff  can  only  recover  such  darn- 
ages  as  would,  at  the  time  of  defendants' 
refusal  to  restore  the  price,  have  indemni- 
fied him,  that  is  th«  price  with  interest,  the 
expense  of  advertizing  the  elopement  and 
the  costs  of  the  act  of  sale ;  he  cannot  re- 
cover fees  paid  to  counsel  for  instituting  the 
redhibitory  action.  The  expenditure  of 
fees  of  cooosel  was  the  result  of  the  refu- 
sal to  restore  the  price.  It  was  not  such  an 
immediate  and  direct  consequence  of  the 
breach  of  the  contract,  as  is  contemplated 
by  articles  2525,  1928  of  tl>e  Code.     76. 

15.  Where  the  plaintiff  in  an  action  to 
rescind  the  sale  of  a  slave  on  account  of  a 
redhibitory  disease,  and  for  damages  for  ex- 
penses incurred,  presents  a  supplen>ental 
petition  alleging  that,  since  the  commence- 
ment of  the  suit,  he  had  sold  the  slave  for  a 
certain  sum  which  was  his  full  value,  and 
reducing  the  claim  for  damages  to  that  ex- 
tent, the  character  of  the  action  is  not  there- 
by changed ;  but,  by  disposing  of  the  slave, 
defendant  placed  it  beyond  his  power  to 
comply  with  the  only  judgment  which  could 
have  been  rendered  in  his  favor — ^for  the 
return  of  the  slave,  on  the  reimbursement 
of  the  price  with  damages.  Peterson  v. 
Burn  J  655. 

16.  Where  a  judgment  has  been  render- 
ed against  a  plaintiff  in  a  redhibitory  action, 
he  cannot  institute  an  action  quanti  minori^ 
for  the  same  cause.  Nor  can  a  plaintiff  in 
R  redhibitory  action,  who,  by  disposing  of 
the  slave  affected  with  the  redhibitory  vice, 
has  placed  it  beyond  his  power  to  comply 
with  a  judgmeut  in  his  favor,  change  the 
action,  by  a  supplemental  petition,  to  one 
qtuinti  TKinoris.     lb. 

17.  Damages  for  injuries  sustained  by  a 
purchaser  in  consequence  of  redhibitory 
defects  in  the  thing  sold,  can  be  recovered 
only  in  a  redhibitory  action,  or  an  action 
quanti  minoris.     2b, 

18.  A  purchaser  who  has  paid  the  price 
cannot  demand  a  restitution  of  the  price  nor 
security  even  during  the  pendency  of  an 
Hction  to   evict :    ^  forf'^ri,   he  cannnt  do 


either  before  tie  is  disturbed  by  the  true 
owner.  The  right  of  a  purchaser  to  have 
a  sale  rescinded  under  article  2427,  roust  ber 
limited  to  those  cases  in  which  the  price  has 
not  been  paid.  Bonnabel  v.-  First  Muinci" 
palily,  699. 

III.  Obligations  of  Purchaser, 

19.  To  suspend  the  payment  of  the  price^ 
a  purchaser  must  allege  and  prove  that  her 
has  been  disquieted  in  his  possession,  or  has 
just  reason  to  fear  that  he  will  be  disquieted. 
C.  C.  2535.     Snow  v.  Trotter,  268. 

20.  Payment  of  the  price  cannot  be  re- 
sisted on  the  ground  that,  the  vendor  ha9 
not  complied  with  his  agreement  to  survey 
and  point  ont  the  boundaries  of  the  land^ 
where  he  has  not  been  put  in  default  for  hi9 
failure  to  do  so.     lb. 

21.  Where  the  purchaser  was  aware,  be- 
fore the  sale,  of  the  existence  and  object  of 
a  sftit  in  which  a  third  person  set  up  title  to 
the  property  sold,  he  cannot  suspend  pay- 
ment of  the  price,  nor  reqniire  security 
against  the  danger  of  eviction.  C.  C.  2535« 
Bemiss  v.  Dwight,  337. 

IV.  Sale  Per  Aversionem. 

22.  A  sale  of  a  tract  of  land,  which  iff 
described  by  its  name  as  containing  a  cer- 
tain number  of  acres,  is  not  a  sale  per  aver-- 
sionem^  the  property  not  being  designated  by 
adjoining  tracts  nor  sold  from  boundai'y  to 
boundary.    Hall  v.  Nivill,  32&. 

V.  Pact  de  Rem£ri. 

23.  There  can  be  no  rente  dremere  ^ith" 
out  a  stipulation  for  the  return  of  the  prices 
A  contract  of  sale,  the  validity  of  which  i» 
made  to  depend  on  the  payment  of  notes 
which  form  no  part  of  its  consideration,  \9 
not  a  vente  a  rtmere,    Downes  v.  Scott,  278. 

24.  The  purchaser  of  slaves  under  » 
vente  d  remerc  does  not  become  the  owner 
of  the  children  born  of  the  slaves  purchased 
during  his  possessiou  under  the  contract ; 
the  vendor,  when  ho  exercises  his  right  of 
redemption,  is  entitled  to  reclaim  them  an 
owner.  So  on  the  resolution  of  a  sale  of 
slaves,  at  the  suit  of  the  vendor,  he  is  enti- 
tled to  take  back  the  offspring  bom  since  the 
sale.     Boner  v.  MahUt  60O. 

VI.  Recisionfor  Lesion. 

25.  The  action  of  recision  for  lesion  be-' 
yond  a  moiety  is  personal  to  the  origina) 
vendee,  and  cannot  be  maintained  against  a 
subsequent  purchaser  in  good  faith.  Art. 
1871  of  our  Code  is  substantially  the  same 
as  art.  1681  of  the  Code  Napol6on,  from 
which  our  law  on  the  subject  of  lesion  be- 
yond moiety  WB.**  taken,  with  The  exce^.tion 
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that  the  provision  in  relation  to  third  persons 
hns  been  entirely  omitted.  Snoddy  v.  BrO" 
shear,  569. 

VII.  Simtdatixm. 

26.  It  is  only  in  case  of  a  simulated  sale, 
not  intended  to  convey  any  property,  that  a 
creditor  can  disregard  the  title  of  a  purcha- 
ser, and  commence  by  a  seizore.  In  other 
cases,  the  sale  must  be  attacked  by  a  direct 
action.     Oglesby  v.  Drake,  640. 

See  Pleading,  14.      P&escriftion,    8. 

VIII.  Judicial  Sales. 

27.  The  description  of  the  property  of- 
fered for  sale,  contained  in  the  advertize- 
ment  of  a  probate  sale,  is  binding  both  upon 
the  vendor  and  purchaser,  and  neither  can 
Insist  on  any  thing  said  by  the  auctioneer  at' 
the  time  of  sale  which  in  any  way  varies 
from,  or  adds  to,  the  printed  conditions  or 
description  of  the  object  offered  for  sale. 
No  error,  caused  by  representations  of  the 
auctioneer  at  variance  with  the  printed  ad- 
vertizeraent,  will  vitiate  the  sale.  Layton 
V.  Hennen^  1. 

28.  Where  one  to  whom  property  had 
been  adjudicated  at  a  judicial  sale,  fails  to 
pay  the  price  at  the  time  required,  according 
to  a  fair  construction  of  art.  2589  of  the 
Civil  Cede  the  second  sale  need  not  be  ad- 
vertized during  more  than  ten  days,  pro- 
vided that  the  customary  notice  be  given 
within  that  time.  The  term  of  ten  days 
fixed  by  the  Code  refers  exclusively  to  the 
duration  of  the  advertizemeot,  and  not  to 
the  period  at  which  it  is  to  commence;  and 
in  such  a  case  the  fact  that  the  advertize- 
ments  were  published  during  a  longer  period 
than  ten  days,  cannot  affect  the  validity  of 
the  sale,  the  law  meaning  ten  days  or  more. 
Duncan  v.  Armant,  84. 

29.  Where  a  tract  of  land  is  inventoried 
and  appraised  in  the  mortuary  proceedings 
as  having  a  certain  depth,  and  it  is  subse- 
quently adjudicated  to  one  of  the  apprais- 
ers, without  any  mention  of  its  depth  in  the 
procis  verbal  of  adjudication,  the  omission 
cannot  be  taken  advantage  of  to  extend  the 
title  beyond  the  limit  assigned  to  it  in  the 
mortiMria*  The  legal  presumption  is  that 
the  officers  entrusted  with  the  sale  did  their 
duty,  and  sold  according  to  the  inventory 
and  appraisement.  In  such  a  case  parties 
claim in/K  under  the  original  purchaser  by 
whom  the  tract  was  appraised,  will  be  estop- 
ped from  claiming  any  greater  depth  than  he 
appraised.     PoniaLba  v.  Copland,  86. 

30.  The  nullity  of  a  probate  sale  of  the 
property  of  a  succession,  resulting  from  the 
non-existence  of  any  order  therefor  in  the 


records  of  the  parish  where  it  was  made,  H 
one  of  which  the  heirs  alone  can  avail  them- 
selves.    BlanchardY.  Maureau,  128. 

31.  A  sale  made  by  a  sheriflT,  under  ao 
agreement  of  parties,  and  on  terms  differ- 
ent from  those  prescribed  by  law  for  forced 
sales,  will  not  be  viewed  as  a  forced  sale, 
but  as  subject  to  the  rules  of  ordinary  sales 
in  which  the  vendor  is  bound  to  express 
himself  clearly  respecting  the  thing  to  be 
sold,  under  the  pain  of  having  any  obscartf 
or  ambiguous  clause  construed  against  him. 
Moore  y.  Hampton,  192. 

32.  A  purchaser  at  a  judicial  sale  is  not 
protected  in  the  case  of  a  mere  redhibitory 
vice;  but  where  there  is  a  deficiency  in  the 
quantity  of  the  land  sold,  the  purchaser  at  a 
syndic's  sale  is  entitled  to  a  proportional  di- 
minution of  the  price.  C.  C.  2598,  2599. 
His  rights  are  not  as  broad  as  those  of  an 
ordinary  vendee,  who  may  have  the  entire 
contract  rescinded  in  case  of  partial  eviction, 
where  the  part  from  which  he  is  evicted  is 
of  such  consequence  relatively  to  the  whole 
that  he  would  not  have  purchased  withoot 
the  part  from  which  he  has  been  evicted.  C. 
C.  2487.     Hall  v.  Nevlll,  326. 

33.  Where  a  purchaser  at  a  judicial  sale 
of  property  sold  under  a  mortgage  retained 
by  the  plaintiff  on  a  sale  of  Uie  property  to 
the  defendant,  takes  a  role  on  the  plaintiflT 
to  show  cause  why  the  sale  shook]  not  be 
rescinded,  on  the  ground  of  the  existence 
of  a  lease  made  by  the  defendant  and  not 
made  known  at  the  time  of  the  sale,  the 
defendant,  not  having  been  a  party  to  the 
judicial  sale,  need  not  be  made  a  party  to 
the  rule.     Michoud  v.  D^out,  479. 

34.  A  judicial  adjudication  of  community 
property  made  to  the  surviving  husband* 
under  proceedings  before  a  court  of  com- 
petent jurisdiction,  in  which  the  minor 
heirs  were  represented  by  their  under  tu- 
tor,  will  not  be  annulled  for  informalitiee 
anterior  to  the  decree  of  adjudication.  The 
minors  being  represented  by  their  under 
tutor,  the  judgment  of  adjudication  is  con- 
clusive as  to  the  facts  on  which  it  rests, 
until  corrected  on  appeal,  or  annulled  io  a 
direct  action.     Orr  v.  Thomas,  562. 

35.  A  sale  made  of  property  seized  un- 
der a  fi.  fti;  pending  an  opposition  by  » 
third  person,  if  the  opposition  besustainedv 
will  be  null.     Ludeling  v.  Chaves,  597. 

'  36.  Where  on  an  appeal  from  a  judg- 
ment dismissing  an  application  to  honrolo- 
gate  a  judicial  sale  under  the  statute  of  10 
March.  1834,  the  record,  though  certified 
as  containing  all  the  evidence  offered  bek>Wr 
is  silent  as  to  the  publication  of  the  moni- 
tion, the  judgment  of  dismissal  must  be  af- 
firmed.    Monition  of  Johnson,  656. 

37.  One  who  shows  no  interest  cannot 
oppose  the  homologation  of  a  judicial  sale. 
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applied  for  under  the  statate  of  10  March,  |  questered,  the  piftintiff,  and  the  sureties  on 
1834.     lb,  I  hissequestratioD  bond,  will,  in  case  the  se* 

See  ExECUTioir  op  Judgment.  1,  2,  8,  |  questration  be  adjudged  illegal,  be  respousi- 
9,  10,  11,  12,  13,  15.  Prescription,  15.  i  ble  for  its  restoration,     lb. 
Successions,  VI.  | 


SERVITUDE. 
SEQUESTRATION. 

1.  Though  an  adjoining  tract  of  land  be 

1.  Service  of  a  writ  ot  sequesti-ntion  on  subject  to  the  servitude  of  receiving  the 
a  Sunday  is  in  conflict  with  art.  207  of  the  I  waters  running  naturally  from  the  estate 
Code  ot  Practice ;  and  where  the  evidence  !  above,  the  proprietor  of  the  latter  is  not  en- 
ahows  that  it  could  have  been  served  ou  any  ,  titled  to  enter  at  pleasure  on  the  contiguous 
other  day  as  well,  it  will  be  set  aside.  Foy  ;  tract,  without  the  consent  of  its  owner,  when' 
V  Harper^  275.  |  ever  it  may  be   necessary  to   remove   any 

2.  It  is  not  essential  to  the  validity  of  a  :  obstructions  to  the  enjoyment  of  the  servi- 
eequesti-ation  bond,  that  it  should  be  execu-  |  tude  ;  nor  can  he  widen  the  drain  by  which 
ted  before  the  clerk  of  the  court  in  which  the  waters  are  carried  ofl*;  such  an  improve- 
the  action  is  pending,  or  any    other  public  |  |„ent,  if  necessn^,  can   alone  be  made  by 


the  police  jury,  on  making  adequate  com^ 
pensation  to  the  owner  of  the  land  subject 
to  the  usufruct,  for  the  damage  he  may  sus- 
tain thereby.  The  party  entitled  to  the 
servitude  must  call  upon  the  owner  of  the 


officer.     Foxwortk  v.  Burckfiallert  365. 

3.  Where  the  surety  in  a  sequestration 
bond  removes  beyond  the  jurisdiction  of  the 
court,  the  execution  of  another  bond  with 
asurety  residing  within  its  jurisdiction,  will 
be  sufficient.     C.  C.  3012.     lb.  I  jand  which  is  subject  to  it  to  remove  such 

4.  Tbe  surety  on  a  bond  given  for  the  '  obstructions,  and  may  compel  him  by  legal 
release  of  sequestered  property  cannot,  be  I  means  to  do  so.     Arts.  768,  770  of  the  Civil 

froceeded  against  by  a  rule  to  show  cause.  |  Code  relate  exclusively  to  conventional  ser- 
le  is  not  a  party  to  the  original  action;  and  I  vitudes;  natural  servitudes  are  subject  to 
the  right  of  proceeding  summarily,  express- 1  different  rules.  Landnj  v.  McCalU  134, 
ly  granted  by  law  against  sureties  on  bonds  ;  2.  Two  contiguous  city  lots,  belonging  to 
given  in  cases  of  arrest,  attachment,  or  ap-  the  same  proprietor,  were  purchased  by  dif- 
peal,  has  not  been  extended  to  sequestra-  j  feient  peraons  at  a  judicial  sale.  On  one  of 
tions.  Stat.  20  March,  1839,  s.  2,  3,  30.  1  them  there  was  a  brick  building,  the  foun- 
Baker  v.  Doane,  434.  I  d  at  ion  of  one  of  whose  walls  projected  under 

5.  A  judgment,  rendered  in  an  action  in  ;  the  surface  of  the  other  lot,  though  the  wall 
which  a  sequestration  was  obtained  by  the  jtself  did  not  extend  over  any  part  of  it. 
plaintiff,  determining  the  ownership  of  the  1  The  purchaser  of  the  latter  having  made 


property  sequestered  to  be  in  the  defend- 
ant, is  conclusive  against  the  sureties  on  the 
sequestration  bond  as  to  the  question  of  own- 
ership. In  an  action  on  their  bond,  no  evi- 
dence can  be  offered  by  them  to  impeach 
the  ownership  of  the  party  in  whose  favor 
the  decision  was  rendered.     Jones  v.  Dolesj 


use  of  this  wall  in  the  erection  of  a  buildings 
Heldf  that  the  owner  of  tbe  first  lot  was  en^ 
titled  to  recover  of  him  one-half  of  the 
value  of  the  wall,  and  one-half  of  the  value 
of  the  ground  upon  which  it  was  built;  and 
that  the  projection  of  the  foundation  by  the 
original  owner,  does  not  impair  the  rig  t  of 


^38.  I  the  purchaser  to  indemnity  for  the  use  made 

e.  In  an  action  against  the  sureties  in  a  |  of  his  land  and   wall.    Murrell  v.  FowUr, 
sequestration  bond  for  damages  for  the  ille-  !  qqq, 

gality  of  the  sequestration,  the  plaintiff!  3.  The  fact  that  the  owner  of  a  lot  had 
must  show  the  value  of  the  property  seques- 1  already  built  a  wooden  house  on  it,  leaving 
tered,  and  such  other  injury  as  he  may  j  a  space  for  a  passage  between  the  house 
have  sustained.  In  the  assessment  of  dama- |  and  the  division  line,  will  not  deprive  the 
ges,  fees  of  counsel  employed  to  defend  the  ;  owner  of  a  contiguous  lot  of  the  right  given 
original  suit  may  be  included;  nor  is  it  ma-  i  by  article  671  of  the  Code,  to  the  owner 
torial  to  show  that  such  fees  have  been  actu-  who  first  builds  in  a  city,  town,  or  their  sub- 
Blly  paid ;  it  is  enough  that  plaintiff  has  in-  urbs,  in  a  place  which  is  not  surrounded  by 
curreda  liability  for  them.     Where  defend-  \  walls,  of  resting  one  half  of  his  walls  on 


ants  contend  that  the  property  sequestered 
liaa  been  restored  since  the  judgment  on 
the  sequestration  suit,  they  must  show  that 


the  land  of  his  neighbor,  provided  he  builds 
with  stone  or  brick  at  least  as  high  as  the 
first  8tory,and  provided  the  whole  thickness  of 


fact,   or  that  the     plaintiff  has  otherwise  |  the  wall  do  not  exceed  eighteen  inches,  not 

gained  possession  of  it.     lb.  i  including  the  plastering,  which  must  not  be 

7.  Whatever  may  be   the  responsibility  .  more  than  three  inches.     Article  671   es- 

of  the  sheriff  for  the  lot3s  of  property  se- .  lablishes  a  servitudo  with  which  urbuu  pio- 
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perty  is  encumbered  without  reference  to 
title  or  the  agreement  of  parties.  C.  C. 
6G2,  670.  Carrigan  v.  De  Neufbourg^ 
440. 

4.  Where  an  act  of  sale  of  a  tractof  un- 
improved land,  made  at  a  time  when  the 
cultivation  of  sugar  was  unknown  in-  that 
part  of  the  State  where  the  land  was  situa- 
ted»  established  a  servitude  in  favor  of  the 
land  sold  on  an  adjoing  tract,  authorizing  the 
purchaser  **  a  prendre  du  hoU  pour  VutiliU 
de  son  habitation  sur  ^r.,  ce  privilege  restant 
attache  pour  toujours  a  la  dite  lerre''\  the 
purchaser  will  not  be  allowed,  on  subse- 
quently oommencing  the  cultivation  and 
manufacture  of  sugar,  to  take  from  the 
land  subject  to  the  usufruct  wood  to  make 
his  sugar.  Per  Curiam :  The  provision  of 
the  quantity  of  wood  necessary  for  the  man- 
ufacture of  sugar  could  not  have  been  con- 
templated by  the  patties,  at  the  time ;  and 
were  we  to  authoriae  the  taking  of  that 
quantity,  what  was  originally  agreed  to  as 
an  ordifiai'y  servitude,  might  destroy  the 
▼alUe  of  the  burthened  estiite.  Delahoua- 
saye  v.  Landry,  549« 

5.  Wherever  a  tract  of  land  is  entirely 
sun-ounded  by  other  estates,  whether  they 
belong  to  one  or  more  proprietorp,  and  there 
»  no  way  from  it  to  a  public  road',  the  law 
gives  the  owner  an  absolute  right  to  a  ser- 
vitude of  way,  which  must  be  generally  ta- 
ken on  the  side  nearest  tu  the  public  road 
(€.  C.  696i  697);  and  this  rule  should  only 
be  departed  from  for  weighty  considerations. 
But  the  most  direct  course  may  be  deviated 
from  in  the  construotion  of  the  road,  with  a 
view  to  render  the  servitude  less  onerous 
to  the  land  over  which  it  is  laid  out ;  and 
the  proprietor  of  the  land  over  which  it 
passes  is  entitled  to  indemnity  for  the  injury 
sustained  by  him  from  its  construction. 
Miller  v^  Thompson,  567. 


SHERIFF. 

1.  A  sheriff  will  not  be  personally  I'e- 
Bponsible,  where  he  acts  under  the  orders 
of  a  court  having  jurisdiction  in  the  matter. 
Gates  v.  Bell,  62. 

2.  A  sheriff  ordered  by  the  court  to  re- 
leuse  sequestered  property  on  the  execu- 
tion of  a  bond  by  defendant  with  a  certain 
person  as  surety,  released  the  property  on 
the  execution  of  a  bond  by  an  agent  of  the 
person  designated  as  surety  in  the  n^me  of 
the  latter,  but  who  having  no  express  au- 
thority to  bind  his  principal  in  such  a  con- 
tract, could  not  bind  him  as  surety.  Held, 
that  though  plaintiff's  judgment  ogainst  his 
debtor  is  primd  facie  evidence  of  the  ex- 
tent of  injury  in  consequence  of  the  sher- 
iff's failure  to  take  tho  surety  ordered,  yet 
tlmt,  huvira  Rcted  in  z'^'A  faith,  he  will  bo 


responsible  for  such  damages  only  a»  the 
plaintiff  is  proved  to  have  sustained  by  rf«- 
son  of  the  bond  not  being  obligatory  on  the 
party  by  whom  it  was  to  have  been  ngned 
as  surety ;  and  where  he  is  shown  to  have 
been  insolvent  at  the  date  of  the  judgment 
against  the  principal,  nothing  can  be  recov-' 
ered  against  the  sheriff,     lb. 

3.  Where  a  sheriff,  by  whom  a  planta- 
tion had  been  seized  under  writs  in  bia 
hands,  is,  by  consentof  all  concerned,  made 
the  factor  of  the  estate,  and  in  that  capacity 
ships  the  crop,  receives  the  proceeds, 
makes  disbursements,  and  has  the  general 
supervision  and  control  of  the  property,  t>ie 
allowance  of  an  item  in  his  account  of  two 
and  a  half  per  cent  commissions  on  the 
amonnt  of  cash  which  came  into  his  bands 
for  receiving  and  disbursing,  is  not  in  con- 
flict with  article  71  of  the  eonstitntion.^ 
Drew  v.  Chamblis^,  24€. 

4.  A  sheriff  by  whom  a  plantation  and- 
slaves  had  been  seized  and  taken  possession 
of,  who  has  paid  himself  out  of  the  funds  iff 
his  hands  for  all  disbursements  made  by  bini 
for  the  safe-keeping  and  preservation  of  the 
property,  can  make  no  additional  charge  for 
his  I'esponsibility  and  general  care;  for  this 
he  is  remunerated  by  the  emoluments  of 
his  oflice.  Per  Curiam :  Sheriffs  are  bound 
to  take  care  of  property  taken  possession  of 
by  them,  and  are  authorized  to  lay  out  mo- 
ney fbr  its  preservation.  They  may  ap- 
point guardians  for  its  safe  custody,  and  the 
law  gives  them  ample  authority  for  all  pro- 
per expenditures,  and  the  constitution  im- 
popes  no  obstacle  to  their  reimbursement  > 
but  article  71  prohibits  such  allowances  as 
that  claimed  in  this  case.  Farrar  v.  Row- 
ley, 276, 

5.  The  omission  of  a  person  elected  te 
the  office  of  sheriff  to  give  bond  within 
twenty  days  from  the  date  of  his  commis- 
sion, as  required  by  the  statute  of  20  April, 
1847,  does  not,  ipso  facto,  operate  a  for^ 
feiture  of  the  office.  If  a  bond  be  subse- 
quently executed,  he  will  be  thereafter  com- 
petent to  execute  process.  Mechanics* 
Bank  v.  Labiche,  539. 

6.  The  omission  by  a  sheriff  to  give  a 
bond  as  collector  of  taxes,  does  not,  per  se, 
affect  his  capacity  as  to  the  execution  of 
judicial  process.     lb. 

7.  In  a  proceeding,  by  motion,  against  a 
sheriff,  under  section  17  of  the  statute  of  7 
April,  1826,  to  render  him  liable  in  the 
amount  for  which  a  fi,  fa,  was  issued,  on 
account  of  his  failure  to  return  the  writ 
within  the  legal  delay,  evidence  is  inadmis- 
sible to  show  that  the  defendant  in  execu- 
tion owned  property,  while  tho  writ  was  in 
the  hands  of  the  sheriff,  which  the  latter 
neglected  to  seize.  Such  evidence  is  inad- 
missible, though  the  existence  of  the  prop- 
erty be  averiLHl  in  tho  niolion  \  but  it  would 
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be  proper  ia  an  action  for  damages.     Lay 
y.Boyce,  622. 

8.  The  statute  of  7  April,  1626,  s.  17, 
does  not  impose  upon  a  sheriff  the  payment 
•of  the  amount  for  which  a  fi.  fa»  was  issu- 
ed, as  a  penalty  for  bis  mere  failure  to  make 
a  return  witliin  the  legal  delay ;  4iiid  when 
proceeded  against  undor  that  statute  he  may 
show  any  circumstance  which  would  excuse 
a  failure  to  execute  or  return  the  writ.  Proof 
that  he  notified  the  plaintiff  of  lus  inability 
to  find  any  property,  and  o£  the  defendant's 
refusal  to  give  up  any  when  demanded,  is  a 
sufficient  excuse,  the  plaintiff  being  thereby 
as  fully  notified  of  the  officer's  inability  to 
execute  the  writ,  as  he  would  have  been 
hy  a  return  to  that  effect  made  on  the  writ 
within  the  legal  delay.  The  object  of  the 
statute  is  not  to  punish  the  officer,  but  to 
Afford  a  prompt  remedy  to  the  creditor  for 
any  injury  he  may  sustain.     76. 

9.  Where  in  a  proceeding  against  a  sher- 
iff under  section  17  of  the  statute  of  7 
April,  1826,  for  failing  to  return  afi^fa. 
within  the  legal  delay,  the  writ  and  the  re- 
turn thereon  are  offered  in  evidence  by  the 
plaintiff,  and  there  is  no  averment  that  the 
statements  in  the  return  are  incorrect,  they 
will  be  considered  as  true.    lb. 

See  Attahment,  13. 


SHIPPING. 


1.  The  owners  of  a  steamer  are  bowid  to 
pay  for  supplies  furnished  to  their  agents 
for  the  use  of  the  boat,  and  proved  to  have 
inured  to  their  benefit.  Bent  v.  Lauve^ 
88. 

2.  By  the  mercantile  law,  part  owners  of 
A  vessel  are  liable  in  solido  for  repnirs,  and 
necessary  expenses  for  its  use.     lb, 

3.  A  ship-owner  cannot  be  made  liable 
for  any  contract  or  expenditure  made  by  the 
captain  in  a  foreign  port,  unless  for  some  ob- 
ject necessary  under  a  fair  view  of  his  in- 
terests.    Barker  v.  York,  90. 

4.  Where,  on  an  attempt  by  one  repre- 
senting himself  as  an  agent  for  a  ship  own- 
er  and  by  the  consul  of  the  nation  to  which 
the  vessel  belongs,  to  remove  a  master  from 
the  command  of  his  vessel,  the  latter  em- 
ploys counsel  to  maintain  his  right  to  the  conv 
mand,  the  owner,  if  his  interests  are  shown 
to  have  been  in  conflict  with  the  course  pursu- 
ed by  the  roaster,  cannot  be  made  liable  for 
the  fees  of  counsel  employed  by  him.  Per 
Curiam :  Where  counsel  sue  for  fees  for 
professional  seiTices,  their  claim  must  rest 
upon  the  cooseientious  and  exclusive  appli- 
cation of  tiiose  services  to  the  business  and 
interests  of  those  who  are  called  upon  to 
pay  them.     lb. 

5.  The  Miaatcr  of  a  steamer,  which  Lad 


sunk  with  its  cargo,  may,  in  the  absence  of 
the  owner  of  the  cargo,  employ  persons  to 
recover  the  submerged  property;  and  in 
the  absence  of  any  agreement  on  the  sub- 
ject, the  law  will  imply  a  promise  to  pay  a 
•reasonable  compensation  for  its  recovery. 
In  estimating  the  compensation,  the  skiH 
and  science  employed,  and  the  exposure 
and  peril  to  which  the  operation  exposed 
the  parties,  should  be  taken  into  considera- 
tion.    Cheevy  v.  Cummktgs,  163. 

6.  Where  a  bill  of  lading  is  executed  for 
certain  cases  of  domeetieSt  with  particular 
marks  and  numbers,  the  words  '*  contents 
unknojtm"  being  written  above  the  signa- 
ture to  the  bill  of  lading,  and  one  of  the 
cases  is  not  delivered,  the  shipper,  on  prov- 
ing that  the  lost  case  contained  silk  goods 
and  not  domestics,  may  recover  the  value 
of  its  contents  from  the  owners  of  the  ves- 
sel, where  the  misdescription  was  not  inten* 
ded  to  imirase  on  the  carrier,  and  it  is  not 
pretended  that  a  higher  frei^t  would  be 
charged  had  its  contents  been  known,  nor 
that  a  knowledge  of  the  real  contents  of  the 
case  would  have  induced  greater  watchful- 
ness on  the  part  of  the  carrier.  It  >vould 
he  otherwise,  had  the  misdescription  injuri- 
ously affected  the  rights  of  the  carrier ;  in 
such  a  ease,  the  consequences  should  fall 
upon  the  party  making  it,  though  innocent- 
ly.    Fassett  v.  Ruark,  694. 

7.  The  contract  of  tlje  owners  of  a  ves- 
sel empk>yed  in  carrying  freight  is,  to  deliv- 
er goods  to  the  consignee,  and  the  respon- 
sibility continuep  until  there  is  an  actual  de- 
livery, ior  something  equivalent  to,  or  a  sub- 
stitue  for,  it.  Even  assuming  the  general 
rule  to  he  that,  putting  the  goods  on  the 
whnrf  discharges  the  vessel  where  there 
has  been  a  notice  to  the  consignee  of  the 
time  and  place  of  the  delivery,  it  cannot  be 
construed  with  such  rigor  against  the  con- 
signee as  to  put  the  goods  unqualifiedly  at 
his  risk  from  the  very  instant  of  landing 
them,  where  he  has  made  repeated  calls  for 
them  during  the  day,  and  they  were  not  put 
on  the  wharf  until 4in  advanced  hour  of  the 
day,  and  no  care  or  attention  was  afterwards 
given  to  the  property  hy  the  officera  or 
crew  of  vessel.  lo  such  a  case,  if  the 
goods  be  lost,  the  owners  of  the  vessel  will 
be  answerable  for  their  value,  with  interest 
from  the  time  of  the  loss.  Segura  v.  Reed, 
695. 

See  EvinENCE,  16,  37.    Privilege,  1, 2, 3. 


SLAVE. 

1.  Parol  evidence  is  admissible  to  prove 
an  agreement  with  a  slave  to  emancipate  her, 
and  the  execution  by  the  latter  of  her  part 
of  the  contract.  Article  1 783  of  the  Civil 
Code,  ^Yhich  authorizes  slaves  to  contrcta 
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SLAVE.— STATUTES,  ETC.  I.  II. 


on  their  Recount  for  their  etnancipntion,  sub- 
jects those  contracts  to  no  particular  formal- 
ity. The  rule  contained  in  that  article  is 
derived  from  the  laws  of  Spain,  into  which 
it  bad  been  introduced  from  the  ciFiI  law, 
and  must  be  interpreted  with  us  as  it  has 
uniformly  been  under  those  systems  of  ju- 
risprudence. Per  Curiam:  The  act  of 
emancrpntion  must  be  in  writing  and  authen- 
tic ;  but  this  regulation  of  public  order  has 
nothing  to  do  with  the  contract  under  which 
the  right  to  be  emancipated  is  acquired  by 
a  slave.     Gaudetv.  Gourdain,  136. 

2.  A  child  born  of  a  woman  aller  she  has 
acquired  the  right  of  being  free  at  a  future 
time,  follows  the  condition  of  its  mother, 
becoming  free  at  the  time  fixed  for  enfran- 
chisement.     C.  C.  196.     lb. 

3.  A  slave  who  absconds  from  his  masteri 
steals  himself,  and  stands  as  other  stolen 
things,  and  neither  possession  nor  title  can 
be  acquired  to  him.     Oates  v.  Coffin^  339. 

4.  The  laws  of  this  State  on  the  subject 
of  slaves,  whether  in  the  Civil  Code  or  the 
Code  of  Practice,  or  in  the  ordinary  stat- 
utes, being  on  the  same  subject,  must  be 
construed  together,  and  in  such  a  manner  as 
to  give  effect  to  all.     lb. 

5.  A  slaiuUber  may  sue  for  his  liberty, 
unaided  by  a  curator  or  other  person.  The 
appointment  of  a  curator  to  a  staiuliberf  is 
only  necessaiy  to  preserve  or  administer 
property  given  or  devised  to  him  after  he 
has  acquired  the  right  to  freedom  at  a  future 
time.     C.  C.  193.     Ex  parte  Louis,  467. 

6ee  Criminal  Law, I.  IL  29.  EyiDE:«c£, 
3,  6,  51.  Hypothecary  Action,  1. 
MoRTOAOE,  3.  Obligations,  19.  Pet- 
itory Action,  4.  Possessory  Action. 
Sale,  2,  13  to  16,  24. 


STATULIBER. 
See  Slave,  2,  5. 


STATUTES.  CITED,  EXPOUNPEP, 

DTC. 

L  Statutes  of  the  United  States* 

1790,  April  30,  s.  28.     Criminal  Law,     50 
iai4,  12,8.  1.     Public  Lands,         59 


1805 


1820,  May  11. 
2  834,  June  19. 
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1841,  August  19.     Bankruptcy,  101, 

208.  209,  638 

II.  Statutes  of  the  State, 

1805,  February  17.     New  Orleans,      294 

,  28.     Metairie  Road,     482 

m — ^,  April  10.     Judgments,  — 


1806 


1807 
1808 


1813 


1814 


1816 


1817 
1818 
1819 
1821 

1824 


1825 
1826 


1827 


1828 


1831 

1832 
lb33 


1834 


1835 


1836 
1837 


1838 


1839 


May  3.    Justices  of  Peace,  598 

4,  8.  35.     Criminal  Law,      60 

,  8.  14.     ,  575 

July  3.  Orleans  Navigation  Co.,  294 
March  26,  8.1.     Registry,  198 

June  7.     Slaves,  600,  G18 

688 
575 
514 
124 
6 
635 


— .     New  Orleans, 


March  31,  s.  13.     Bail, 

25.     Insolvency. 

■         31.     Attorney  at  Law, 
February  10,  s.  5.     Courts, 
March  25,  s.  5,     Ferries, 
Maixh  3.     Orleans  NavigatioQ 
Company, 

7.    Charity  Hospital, 

Marchl4,  s.  1.     NewOrleans, 
——  19.     Slaves, 


294 
657 
683 
618 


February  20,  s.  28.     Insolvency,  501 
March  13,  a.  2.     Roads,  483 

— —  6,  8.  2.     Criminal  Law,    512 
February*  14.     Bills  and  Notes, 

121,  630 
April  7.     New  Orleans,  99 

20.    Courta,  6 

February  19.     Tutorship,  611 

March  17,  s.  6.     Slaves,  339 

April  7,  8.  2.     Pleading,  223 

,  8.  17.     Sheriff,  622 

March  13.  Bills  and  Notes,  121, 

273.  356,  630 

20.  ss.  3,  5.     Registry,     478 

24,  8. 1.     Promulgation 

of  Laws,  527 

February  19,  8.  6.    Consolida- 
ted Association,     55*^ 
March  25,  ss.  7,  8.  Commissions,    16 

,  8. 15.     Successions,     705 

,  s.  25.     Civil  Law,       294 

March  25,  s.  3.    Injunction,  124, 

147,  317,  476 
April  2.     Criminal  Law,  154 

Februanr  9.     New  Orleans  and 

Carrollton  Railroad  Co.,      19 
April  1.     Citizens  Bank,  112 

March  10,  s.  4.     Prescription, 

546,  582 

.    Judicial  Sales,  656 

March  19.     Gaming,  435 

27.     Marriage,  526,  527 

April  1,  8.  18.     New  Orleans 

and  Carrollton  Railroad  Co.,     19 

— ,8.  4.     Criminal  Law,    67 


March  8.     New  Orleans,   66^ 

99,  294 

11.    Criminal  Law,  66 

.     Charity  Hospital.        66 

March  7.     Days  of  Public  Rest,  275 
12,  8,  4.     Charity  Hos- 
pital, 


March  14.     Banks, 

18.     New  Orleans, 

20,  88.  2,  3.    Summary 

Proceedings 


657 
19 
294 

454 


— ,3.7.     Reconvention,    145 
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731 


1839, 


1842 


1843 


1844 


1846 


1847 


1848 


March  20,  ■.  !3.     Fieri  Facias^ 

177,  380,  623 
— ,  8.  19.     Appeal,      6,  245 
— ,  B.  20.      Summary 
Proceedings, 


March  18.    Fieri  Facias, 
28.     Executors,  &:c. 


February  10,8.  17.    Jury, 

17.     Privilege, 

5,  8.  2.     Banks, 

"~~»  8.  7.                   "i 
,8.  16 , 

March  5.     Judicial  Sales, 
14,  88.  16,  25.  Banks, 

,88.28,29. 


434 
380 
682 
196 
447 
346 
96 
346 
147 
346 
,  96,  346 
846 


February  24,  ss.  17,  18.  Ferries,  636 
March  22,  8.1.     Appeal,  6 

'  23.     Privilege.  276 

27,  8.  2.     Mortgage,  34 

April  6,  88.  6,  9.     Banks,  346 

6.  ,    346,  382 

,8.7.     Criminal  Law,      398 

February  19.     Interest,  337 

March  14.     Notary,  129,  630 

18.     Privilege,  604 

25,  8.  2.     Marriage,  489 

April  20,  8.  19.     Lafayette,  673 

26,  8.  5.     Criminal  Law,  9 

May  30,88.  8, 10,  9 

June  1.      Executory  Process, 

253.  450,  693,  898 

.     Slaves,  369,  398,  497, 676 

April  6.     Banks,  346 

20.     Tax  Collector,  539 

May  4.     Banks,  382 

March  16.     Tax  Collector,  639 


III.  Statutes  of  Mississippi. 
1840,  Februaiy  31,  s.  7.     Banks,  71 

SUBROGATION, 
^ee  Patment,  1,  4,  7  to  10.     Surety,  4. 

SUBSTITUION. 
See  Do?rATioivs,  11,  13. 

SUCCESSIONS. 
See  Courts,  2. 

I.   Jurisdiction  of  Successions* 

1.  The  court  of  the  parish  in  which  the 
deceased  had  his  domicil  at  the  time  of  his 
death,  has  exclusive  jurisdiction  of  his  sue- 
cession.  The  appointment  of  an  adminis- 
tration by  a  court  in  another  parish  ia  a  nul-  i 
Jit^.     t^urcession  of  IVilliamson,  *^6l. 


II.    Emdence  in  Probate  proceedings, 

2.  In  all  probate  proceedings  the  testimo- 
ny of  witnesses  must  be  taken  in  writing. 
The  reorginization  of  the  judiciary  under 
the  constitution  of  1845  has  made  no  change 
in  the  rule,  prescribed  by  article  1042  of  the 
Code  of  Practice,  on  this  subject.  A  non- 
compliance with  the  article  may  be  taken 
advantage  of  by  assignment  of  error  on  ap- 
peal.    Succession  of  Reeves,  554. 


III.  Claims  against  Successions* 

3.  The  claim  of  a  creditor  of  a  succes- 
sion, established  by  a  judgment  obtained 
against  the  executors,  after  a  contestatio  titis^ 
cannot  be  afterwards  examined  at  the  suit 
of  the  heirs,  but  must  be  classed  as  a  liqui- 
dated debt  of  the  succession.  C.  P.  986» 
987.     Succession  of  D* Annoy,  30. 

4.  The  owner  of  a  note  due  by  a  solvent 
succession  is  entitled  to  legal  interest  from 
the  death  of  the  debtor,  though  there  was 
no  stipulation  in  the  note  for  the  payment 
of  interest.  C.  P.  9d9.  Succession  of 
HarrelU  323. 

6.  A  judgment  against  an  administrator 
in  another  State  is  not  such  evidence  as  will 
authorize  a  judgment  against  the  succession 
here.  The  debt  must  be  proved  by  the 
usual  evidence.  Per  Curiam ;  In  contem- 
plation of  law  there  is  no  privity  between 
the  foreign  administrator  and  curator  here, 
at  least  in  a  case  where  the  sole  property 
here  is  real  estate,  and  as  such  wholly  sub- 
ject to  the  jurisdiction  of  this  State.  Sar- 
gent V.  Davis,  353. 

6.  Services  rendered  by  counsel,  neces- 
sary for  the  settlement  and  partition  of  a 
succession,  enuring  to  the  benefit  of  all  the 
parties  in  interest,  must  be  borne  by  the 
succession.     Succession  of  Whitehead,  396. 

7.  The  presenting  of  a  claim  to  the  rep- 
resentative of  a  succsssion  is  in  the  nature 
of  an  amicable  demand,  and  is  governed  by 
the  same  rules.  Dubuck  v.  IVildermutfi, 
407. 

8.  Where  a  claim  against  a  succession  is 
liquidated,  tiie  creditor  is  not  required  to  in- 
stitute an  action  in  the  ordinary  form  against 
the  succession  to  enforce  payment ;  he  may 
proceed  summarily  by  rule.  C.  P.  991, 
992.     i6. 


IV.  Attorney  of  Absent  Heirs, 

9.  There  must  be  proof  of  the  existence  of 
absent  heirs,  to  authorize  the  appointment 
of  an  attorney  to  represent  them.  In  the 
absence  of  such  proof  the  appointment  will 
be  revoked  as  illegal.     Lucey  v.  Newport, 
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SUCCESSIONS,  V. 


V.  Adminislralors  and  Cur€Uors» 

10.  An  heir,  prose Dt  or  reproBentod,  is 
entitled  to  the  administration  of  a  succession 
in  preference  to  the  surviving  husband  or 
wife.  C.  C.  1114.  Succession  of  IVUliam- 
soHt  261. 

11.  Where  a  curator  of  a  vacant  succes- 
sion fails  to  comply  with  a  judgment  order- 
ing him  to  pay  into  the  treasury  of  the 
State  a  balance  remaining  in  his  hands,  he 
will  be  liable,  in  an  action  against  him  by  the 
heira,  for  interest  on  the  balance  from  the 
day  on  which  it  should  have  been  paid  into 
the  treasury.     Sargent  v.  Davis,  353, 

12.  An  administrator  will  not  be  liable 
personally  for  the  costs  of  a  probate  sale 
made  at  his  instance  to  effect  a  partition, 
though  subsequently  set  aside  for  informali- 
ties, where  the  proceedings  to  effect  it  were 
conducted  by  counsel,  contradictorily  with 
the  heirs,  and  the  sale  was  made  under  a  de- 
cree of  court.  Having  proceeded  in  good  faith, 
and  used  the  precautions  which  prudence 
suggested,  the  error  cannot  be  impated  to 
negligence,  nor  render  him  personally  an- 
swerable.     Succession  of  Whiiekead,  396. 

13.  Where  an  administrator,  in  the  ex- 
ercise of  a  sound  discretion,  deems  it  neces- 
sary for  the  security  of  the  property  under 
his  administration  that  it  should  be  insnred, 
it  is  his  duty  to  insure  it,  and  the  costs  mnst 
be  borne  by  the  succession.     Ih, 

14.  Though  an  administratrix  was  au- 
thorized to  employ  counsel,  and  the  amount 
allowed  by  the  judge,  in  homologating  a 
provisional  tableau  of  distribution,  appeara 
to  be  just,  the  services  having  been  neces- 
sary for  the  settlement  of  the  succession, 
and  rendered  for  the  general  benefit  of  the 
creditors  who  are  bound  to  remunerate  the 
attorney,  yet  where  no  contract  is  shown 
for  a  fee,  and  no  sum  appears  to  have  been 
paid  to  the  attorney,  and  the  claim  is  pre- 
sented in  the  shape  of  an  allowance,  courts 
will  be  prohibited  from  makiug  it,  by  article 
71  of  the  Constitution.  Successionof  Hoi- 
berU  436. 

15.  Where  a  succession,  which  owes  no 
debts,  consists  of  property  susceptible  of 
immediate  division,  and  all  the  heirs  are 
present,  and  one  of  the  heirs  of  age  and 
the  tutrix  of  the  minor  heirs  oppose  the 
appointment  of  any  administrator,  insis- 
ting on  an  immediate  partition,  and  the  ap- 
pointment of  an  administrator  will  only  pro- 
duce unnecessaiy  expense  and  delay,  no 
such  appointment  should  be  made.  Article 
1040  of  the  Civil  Code,  which  provides  that 
where  there  are  several  heirs,  some  of 
whom  have  accepted  unconditionnlly  and  oth- 
ers who  claim  the  benefit  of  the  term  for  de- 
liberating, an  inventory  Bhall  be  made,  and 
an  administrator  appointed  to  manage  the 
eliecta  of  the  succession  uulil  u  jmrtition  be 


made  among  the  heirs,  must  be  considered 
as  modified  by  article  976  of  the  Code  of 
Practice,  which  requires  the  appointment 
of  an  administrator  only  in  case  some  of 
the   creditors  require   it.      Per    Curiam: 
Even  in  case  there  are  no  debts,  we  do  not 
undertake  to  say  that  an  administrator  can- 
not be  appointed.     There  may  be  cases  in 
which  such  an  appointment  would  be  ad- 
vantageous, nay  necessary,  to  the  interests 
of  a  succession ;  and  the  propriety  of  sub- 
jecting the   succession  to  such  a   charge, 
must  rest  with  the  discretion  of  the  judge, 
on   the   facts  before  him.     Succession  cf 
Slory,  502. 

16.  Where  two  fiersons  qualify  as  joint 
administrators  of  a  succession,  and  there  is 
no  severance  of  their  duties,  they  will  be 
responsible,  in  soLido^  for  the  proceeds  of 
the  sale  of  the  effects  of  the  succession 
which  have  come  into  their  hands.  In  such 
a  case  the  administrator  who  seeks  to  re- 
lieve himself  from  responsibility  for  a  dilap- 
idation of  the  funds  received,  must  show 
thai  it  was  occasioned  by  no  neglect  of  duty 
on  his  part.  There  is  no  reason  why  the 
rule  of  responsibility  in  solido,  established 
by  article  1674,  in  case  of  a  joint  adminis- 
tration  by  executors,  should  be  confined  ex- 
cluHively  to  that  class  of  administrators.  Si. 
Andre  v.  Raclud^  574. 

17.  Interest  is  due  on  any  balance  found 
to  be  owing  by  an  administration  to  a  sac- 
cession,  from  the  date  of  the  judgment  es- 
tablishing the  debt.  The  amount  must  be 
considered  as  due  ex  contractu,    lb, 

18.  An  administrator  has  no  authority  to 
make  admissions  as  to  the  value  of  the  hire 
of  slaves,  the  amount  of  which  is  claimed 
from  the  succession  in  his  hands.  Orr  v. 
Thomas,  582. 

19.  Where  a  succession  is  solvent,  and 
the  whole  property  of  which  it  is  compo- 
sed is  under  the  care  of  the  administrator, 
he  is  authorized  to  make  any  necessary  ad- 
vances for  the  support  of  the  surviving  wid- 
ow in  community  and  of  the  minor  heirs; 
but  such  advances  must  be  charged  to  the 
widow  and  the  minor  heirs,  who,  on  a  par- 
tition of  the  succession,  will  be  considered 
as  having  received  the  amount  so  advanced 
on  account  of  their  shares,  and  the  adminis- 
trator will  be  entitled  to  credits  accordingly. 
Succession  of  Broadatcay,  591. 

20.  The  only  charge  to  which  a  succes- 
sion can  be  subjected  for  its  complete  ad- 
ministration is  two  and  a  half  per  cent  on 
the  amount  of  the  inventory,  after  deduct- 
ing therefrom  bad  debts.  C.  C.  1062, 1167, 
1188,  1676.     Succession  of  Day,  C24. 

21.  A  curator  of  a  succession,  who  re- 
linquishes his  trust  without  having  comple- 
ted the  administration,  but  after  selling  all 
the  property  of  the  succession,  can  claim 
commissions  only  on  the  amount  he  has  re- 
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ceiveJ,  and  on  debts  which  he  has  mnde 
diligent,  though  nnavaiHrrg,  ellorts  to  coMect, 
but  which  he  has  placed  in  a  condition  no 
longer  to  require  the  agency  of  his  success- 
or, by  ascertaining  them  to  be  desperate  or 
otherwise,     lb. 

22.  The  release  of  the  sureties  of  an  ad  - 
ministratrix  authorizes  the  heirs  or  creditors 
to  compel  her  to  give  new  security,  bat  does 
not  deprive  her  of  the  right  to  collect  the 
debts  of  the  saccession,  unti)  removed  from 
office.     Norris  v.  Fristoe,  646. 

See  EvmENCE,  24,  28.     Obi^igations,  2. 

VI.  Sale  of  Effects. 

23.  Where  a  purchaser  of  property  sold 
at  a  succession  sale  refuses  to  take  it  and 
pay  the  price,  no  new  order  of  court  is 
necessary  to  authorize  the  executor  to  re- 
sell xldsafoUe  ertchcre.  Per  Curiam:  The 
authority  to  sell  having  been  once  obf^'focdf 
it  was  his  duty  to  complete  the  sale,  the  co- 
ercive measures  established  by  law  for  en*- 
forcing  payment  of  the  price  being  left  to 
his  discretion.     Duncan  v.  ArmanU  84. 

24.  Where  the  conditions  announced  at  a 
sale  of  land,  and  stated  in  the  procts-vcrhaU 
show  clearly  that  it  was  intended  that  the 
property  should  renrain  mortgaged  to  se- 
cure payment  of  the  notes  given  fox  the 
price,  the  effect  of  an  adjudication,  made 
upon  those  conditions,  will  be  at  once  to 
convey  title  and  create  a  mortgage.  It  was 
not  necessaiy  to  the  perfection  of  the  title 
that  the  adjudication  should  have  been  fol- 
lowed by  a  separate  act,  signed  by  the  par- 
ties (C.  C.  2601);  and  the  proces-verbal  of 
a  sale,  made  under  the  authority  of  tlie 
Court  of  Probates,  is  full  evidence  of  the 
mortgage  retained,  and  when  signed  by  the 
purchaser  and  parish  judge,  in  the  pres- 
ence of  two  witnesses,  imports  a  confession 
of  judgment.  Neither  the  signature  of  the 
administrator  of  the  succession,  nor  of  any 
agent  for  him,  is  necessaiy  to  complete  the 
purchaser's  title,  nor  to  give  to  the  proces- 
verbal  the  authenticity  required  to  author- 
ize an  order  of  seizure  and  sale.  Brooks 
T.  ]Valker,  150. 

25.  The  purchaser  of  the  property  of  a 
succession  cannot  plead  in  compensation  a 
debt  due  to  him  by  the  deceased.  An  ad- 
ministrator cannot  assent  to  such  an  extin- 
guishment of  the  debt,  in  violation  of  the 
rights  of  other  creditors.     lb, 

26.  The  court  having  jurisdiction  in  the 
matter  of  a  succession  may  order  so  much 
of  the  property  to  be  sold,  at  the  instance  of 
a  debtor,  as  may  be  necessary  to  satisfy  his 
demand.  Such  an  order  may  be  applied 
for  by  I  ule  ;  it  is  not  necessary  that  the  pro- 
ceeding should  be  by  petition.  Dubuck  v. 
JVildermuth,  407. 

h-ec  Mam?atz,  1. 


VII.  Tableau  of  DistrihUion, 

27.  An  opposition  to  a  tablea  of  di8tribu-< 
tion  of  the  eflfecta  of  a  succession,  present- 
ed after  the  decree  for  its  homologation  had 
been  rendered^  is  too  kite.  The  fact  that 
tlie  opfmsition  was  presented  a  few  mo* 
menfs  after  the  decree  was  rendered,  does 
not  change  the  euse^  Succession  of  Macartyi 
3^3. 

28.  Tile  law  fixes  n  period  within  which 
an  opposition  to  a  tableau  of  distribution  of 
the  efi'ects  of  a  succession  must  ^'  made ;  it 
can  only  be  mafde  arfterwards,  where  the 
proceedings  have  been  suspended.  But 
when  judgment  of  homologation  has  been 
pronounced,  creditors  who  deem  them- 
selves injured  by  it  can  only  be  relieved  by 
a  new  trial;  and  this  cannot  be  allowed, 
where  the  opposition  has  not  been  filed  until 
judgment  of  honFiologation  had  been  pro^  • 
nounced«    lb, 

29.  A  decree  for  distribution  among  the^ 
heirs  of  the  proceeds  of  a  succession,  will 
not  be  binding  upon  them  without  citation, 
nor  will  they  be  bound,  without  citation,  by 
an  allowance  of  commissions  to  the  execu" 
tor  made  in  a  tableau  of  distribution,    lb, 

30.  The  liability  of  a  surviving  wife  for 
the  debts  of  the  succession  of  her  husband 
resulting  from  acts  of  improper  intermed-' 
dling,  cannot  be  enforced  by  an  opposition  to* 
a  tableau  of  distribution  presented  by  her  b» 
his  administratrix;  it  must  be  established  ia 
a  separate  action.  In  presentihg  a  tableau 
she  acts  in  her  representative  capacity,  and  in 
the  litigation  which  may  arise  upion  it,  she  can 
only  be  held  to  a  strict  accountability  for  the 
property  confided  to  her  administration* 
Succession  of  Mouton,  561. 

See  Cessio  Bonorum,  10. 


SUMMARY  PROCEEDINGS. 

1.  The  right  to  proceed  by  rule  implies 
the  pendency  of  a  suit  between  tlie  parti es, 
and  is  confined  to  incidental  matters  which 
arise  in  the  progress  of  the  contestation,  ex- 
cept in  certain  cases  in  which  a  summary 
proceeding  is  expressly  allowed  by  law* 
Copley  v.  Conine,  206.  Baker  ▼.  Doane,  434* 

2.  The  right  to  resort  to  summary  pro- 
ceedings cannot  be  extended  beyond  those 
cases  in  which  it  is  expressly  authorized  by 
law.  C.  P.  98,  170,  754,  756.  Baker  v* 
DoanCi  434. 

See  Sequestration,    4.      Successions, 

8,  26. 


SURETY. 

1.  Wliercvcv  sccr.riM'  is  civen  under  an 
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order  of  coart,  it  is  what  is  termed  by  the 
CivW  Code  judicial  security.  Whitehead  v. 
WoolfoLk,  42. 

2.  The  domicil  of  judicial  sureties  is  re- 
quired by  law  to  be  within  the  jurisdictioD 
of  the  court  in  which  the  suretyship  is  un- 
dertaken ;  and  such  sureties,  though  their 
domicils  be  beyond  the  jurisdiction  of  the 
court,  by  entering  into  such  a  contract  ren- 
der themselves  amenable  to  its  jurisdiction. 
lb. 

3.  There  are  no  presumptions  against 
sureties ;  they  can  only  be  held  to  the  pre- 
cise terms  of  their  obligation.  C.  C.  3008. 
Freeland  v.  Briscoe,  255. 

4.  A  surety  will  be  discharged  where  he 
cannot,  upon  payment,  be  subrogated  to  the 
righte  of  the  creditor.     C.  C.  3021,  3022. 

6.  Suretyship  is  a  contract  which  carries 
.  with  it  lesion,   by   its  very  nature.     State 
Bank  v.  Navigation  Co.<,  294. 

6.  Where  the  directora  of  a  bank,  in  con- 
sequence of  a  private  loss  sustained  by 
their  cashier,  make  him  a  payment  of  his 
salary  for  six  months  in  advance;  and  he  af- 
terwards pays  himself  a  second  time,  by 
monthly  instalments  for  tbe  same  period, 
the  surety  on  his  official  bond,  who  had  bound 
himself  for  the  faithful  performance  of  his 
duties  by  the  cashier,  and  to  save  the  bank 
harmless  from  any  negligence  or  misconduct 
of  his,  and  that  the  latter  should  render  a 
faithful  account  of  all  monies  and  effects 
committed  to  his  charge,  will  be  bound  for 
the  deficiency.  Such  an  advance  of  salary 
cannot  release  the  surety.  Menard  v  *  Da- 
vidson, 480. 

7.  Where  a  surety  compromises  with  the 
creditors,  and  settles  the  debt  on  payment 
of  a  part,  he  cannot  recover  from  his  princi-^ 
pal  the  whale  amount  of  the  debt.  A  surety 
is  not  permitted  to  speculate  on  his  princi- 
pal. The  gain  on  a  compromise  made  by 
him  inures  to  the  benefit  of  the  principal, 
Pickett  V.  Bates,  627. 

8:  Where  a  surety  has  extinguished  the 
claim  of  the  creditor  by  a  compromise,  he 
must  establish  the  terms  of  the  arrangement 
to  entitle  him  to  recover  against  the  princi- 
pal,   lb. 

9.  Sureties  are  entitled  to  relief  for  partial 
payment  made  by  them.  The  obligation  of 
the  principal  towards  a  surety  is  not  indivi- 
sible,   lb 

10.  Defendant  bound  himself  as  surety 
on  a  bond  in  favor  of  a  bank,  which  recites 
that :  **  Whereas  J.  D.  has  been  appointed 
note  clerk,  to  continue  in  office  during  the 
will  of  the  present,  or  any  future  board  ipf 
directors  of  the  said  bank :  now  the  condi- 
tion of  this  obligation  is,  that  if  the  said  J.  D. 
shall  well,  truly,  and  faithfully  do  and  per- 
form the  duties  of  said  office  of  note  cltu'k,  j 
shall  rcnUor  u  faithful  account  of  all  monies 


and  effects  committed  to  hn  charge  or  under 
his  control,  and  generally  shnll  save  the  said 
bank  harmless  on  account  of  any  negligence 
or  misconduct  of  him,  the  said  J.  D.,  then 
this  obligation  to  be  void,  else  to  remain  m 
full  force."  The  directors  of  the  bank  were 
elected  annually.  D.  embezzled  from  the 
bank  a  sum  exceeding  the  amount  of  the 
bond,  but  no  part  of  it  was  taken  until  more 
than  twelve  months  after  bis  appointmeDt. 
In  an  action  against  the  surety  on  a  bond : 
Held,  that  the  office  was  not  an  annual  one; 
that  it  does  not  follow  because  the  directors 
are  to  be  elected  annually,  that  the  clerks  and 
servants  of  the  bank  hold  their  offices  by  the 
same  tenure,  they  being  clerks  and  servants 
of  the  corporation  and  not  of  the  directors 
who  appoint  them;  that  the  bond  itself  shows 
that  the  surety  contemplated  the  continu- 
ance of  D.  in  office  beyond  the  year ;  and 
that  the  fact  of  the  defalcation  occurring 
more  than  twelve  months  after  the  appoint- 
ment, cannot  discharge  the  surety.  Nor 
will  he  be  discharged  by  the  mere  fact  of  a 
neglect  of  duty  on  the  part  of  the  cashier  of 
the  bank,  in  consequence  of  which  the  clerk 
was  enabled  to  embezzle  funds  of  the  bank, 
where  there  was  no  knowledge  by  the  direc- 
tors of  such  neglect,  and  no  fraud  on  their 
part.  The  by-laws  of  the  bank  providing 
for  periodical  examinations  of  its  affairs 
formed  no  part  of  the  contract  with  the 
surety ;  they  are  merely  directoiy  to  the 
managers  of  the  bank.  Slate  Bank  v 
Ledoux,  674. 

11.  Where  the  surety  in  a  bond  given 
for  the  faithful  discharge  of  the  duties  of 
an  officer  of  the  bank,  on  being  informed 
by  the  bank  of  an  embezzlement  committed 
by  the  officer,  before  paying  any  portion  o( 
the  amount  embezzled,  requires  the  bank 
to  arrest  the  principal  under  the  stat.  of  38 
March,  1840,  and  the  bank  refuses  to  do  so, 
the  surety  will  not,  in  the  absence  of  any 
indication  of  a  fraudulent  connivance  at  the 
escape  of  the  clerk,  be  thereby  discharged* 
C.  C.  3030.  It  was  the  duty  of  the  surety, 
if  he  desired  to  avail  himself  of  the  chances 
of  a  restoration  of  the  amount  embezzled 
resulting  from  an  arrest  of  the  principal,  to 
have  paid  the  amount  for  which  he  was  lia- 
ble, and  to  have  exercised  himself  the  rights 
of  the  bank.     lb. 

12.  Interest  will  be  albwed  from  judicial 
demand  on  the  amount  found  due  to  the 
plaintiffs  in  an  action  against  the  surety  on 
the  official  bond  of  the  officer  of  a  bank, 
for  an  amount  embezzled  by  the  latter  from 
the  bank.     lb. 

See  Appeal,  11, 16  to  20.     Bills  of  Ex^ 

CHANGE,    ETC.,    12,    13,    31.      CORPORA- 

Tio>'s,  11.  Criminal  Law,  11,  37. 
Evidence,  23.  Injunction,  5,  12. 
Mandate,  2,  6.     Marriage,  19.     Pat- 

MLNT.   1,  4,  8)  10.    StQUESTRATION,  3,  7. 
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tax; 

1.  Art.  127  of  the  coostitution  relates  to 
State,  and  Dot  to  muoicipal,  taxes.  Lafay- 
ette V.  CumminSf  673. 

2.  The  Stat,  of  20  April,  1846,  which  au- 
thorizes (s.  19)  the  city  couocil  of  Lafay- 
ette to  **  Jay  and  collect  upon  trades,  occu- 
pations, and  professions,  such  other  taxes, 
not  specified  in  this  act,  which,  in  their 
opinion,  may  be  required  by  the  wants  of 
said  city,  and  the  imposition  and  collection 
of  which  may  not  be  inconsistent  with  the 
constitution  and  laws  of  the  United  States 
or  of  this  State,"  containing  no  prohibition 
of  discrimination  in  the  objects  of  taxation, 
8  tax  imposed  by  an  ordinance  on  certain 
enumerated  trades  and  professions,  cannot 
be  considered  illegal  or  unconstitutional,  be- 
cause other  trades  and  professions  are  not 
taxed,  where  the  tax  on  the  enumerated 
trades  or  professions  is  imposed  on  all  per- 
sons exercising  such  trades  or  professions. 
lb. 


TRANSACTION. 

1.  Where  a  compromise  between  a  deb- 
tor and  creditor  stipulates  that  the  latter 
shall  receive  payment  of  several  notes, 
with  the  interest  due  on  them,  in  treasury 
warrants  at  par,  and  provides  for  the  trans* 
fer  of  bank-stock  and  for  other  payments  in 
money  an  alleged  error  in  charging  the 
debtor  with  interest  on  one  of  the  notes 
from  maturity  only,  when  it  was  due  from 
its  date,  consisting  in  the  term  from  which 
the  interest  was  calculated,  is  one  of  fact, 
and  not  of  calculation ;  and  where  the 
agreement  has  been  executed,  the  note 
given  up,  and  the  other  debts  paid  in  ac- 
cordance with  its  terms,  the  creditor,  who 
does  not  sue  to  rescind  the  compromise, 
cannot  separate  this  item  from  the  rest,  cor- 
rect the  error,  and  leave  the  rest  of  the 
transaction  in  full  force.  Robertson  v.  Wil- 
cox^ 94. 

2.  B.,  who  was  a  surety  for  A„  a  collec- 
tor of  taxes  due  to  the  United  States,  hav- 
ing executed  a  note,  secured  by  mortgage, 
for  the  payment  of  an  amount  due  by  A.  to 
the  United  States  for  taxes,  the  latter  con- 
veyed to  B.  all  his  property,  of  every  de- 
scription, authorizing  him  to  hold  or  dispose 
of  the  same  until  the  debt  and  incidental 
expenses  should  be  paid.  Some  litigation 
having  grown  out  of  this  conveyance,  the 
parties  terminated  their  disputes  by  a  com- 
promise, by  which  a  pai*t  of  the  property 
was  given  back  to  A.,  and  B.  assumed  to 
pay  a  debt  due  by  A.,  and  to  guaranty  him 
against  any  claim  on  the  part  of  the  United 
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States;  the  rest  of  the  property  was  aban- 
doned in  full  ownership  to  B.     The  act  of 
compromise  recites  that  A.  releases  to  B. 
**  all  rights  which  he  had  or  may  have  gene- 
rally against  the  United  States,  of  whatso- 
ever nature,  consenting  that  B.  may  use 
them  as  he  may  see  fit  ;*'  and  further  that 
B.  gives  to  A.  a  full  discharge  for  the  amount 
paid  by  the  former  to  the  United   States, 
acknowledging   himself   satisfied    therefor, 
and  **  renouncing  in  favor  of  A.  all  the  rights 
be  has  or  mny  have  against  him  in  virtue  of 
his  subrogation  to  the  rights  of  the  United 
States.'*     The  heirs  of  B.  having   subse- 
quently obtained  the  passage  of  an  act  of 
Congress  by  which  the  amount  paid  by  him 
was  refunded  to  them  on  the  ground  of  its 
having  been  illegally  collected  from  their 
ancestor,  but  not  upon  that  of  its  not  having 
been  due,  the  heirs  of  A.  sued  them  to  re- 
cover the  property  conveyed  to  B.,  or  an 
equivalent  in  money,  in  consequence  of  the 
heirs  of  the  latter  having  recovered  from  the 
United    States  the  amount  paid  by  him : 
Held,  that  the  debt  due  by  A.  to  the  United 
States  was  extinguished   by  payment,  and 
was  unaflfected  by  the  act  of  Congress  and 
the  payment  to  the  heira  of  B.,  the  govern- 
ment having  no  power  to  revive  the  debt  of 
A.  without  his  consent ;  that,   by  the  pay- 
ment made  by  B.  to  the  United  States,  A. 
became  the  debtor  of  B.,  and   no   longer 
owed  the  United  States,  B.  having  guaran- 
tied him  against  all  claim  on  their  part,  and 
that  by  the  compromise  he  was  entirely  dis- 
charged ;  that,  in  consequence  of  A.'s  re- 
lease from  his  debt  to  the   United  States, 
there  was  no  failure  of  the  consideration  of 
the  compromise  ;  that  the  heirs  of  A.  can- 
not be  injured,  nor  can  they  profit,  by  the 
repayment   made    by   the    United  States. 
Thompson  v.  Chriiien,  116. 

3.  A  compromise  may  be  made  under  the 
form  of  an  onerous  donation  ;  and,  in  such 
a  case,  it  will  be  subject  only  to  the  rules 
applicable  to  commutative  contracts.  Dela- 
bigarre  v.  Second  Municipality,  230. 

See  Donations,  21.     Evidence,  52. 
Judgment,  3. 


TUTORSHIP. 

1.  The  legal  mortgage  of  a  minor  will 
attach  to  the  undivided  share  of  the  tutor  iu 
the  immovables  of  a  succession  as  soon  as 
he  accepts  it,  subject  to  the  right  of  priority 
of  the  creditors  of  the  succession ;  and 
where  those  immovables  are  divided  in  kind, 
the  mortgage  will  be  restricted  to  his  share ; 
but  where  they  have  been  sold  at  public 
auction,  the  mortgage  will  attach  to  the  pro- 
ceeds to  the  extent  of  the  share  of  the  tu- 
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tor.     Stat.  27  March,  1843,  s.  2.     Union 
Banlcv,  Marint  34. 

2.  Advances  made  by  an  under  tutor  for 
the  use  of  minors,  not  authorized  by  a  de- 
cree of  court  rendered  on  the  advice  of  a 
family  meeting,  will  give  him  no  claim  against 
the  minors  beyond  their  revenues.  Bar- 
harin  v.  Barbarin,  263. 

3.  Where  a  tutor  has  taken  a  suspensive 
appeal  from  a  judgment  which  he  deemed 
erroneous,  he  is  without  authority  subse 
quently  to  acquiesce  in  the  judgment,  by 
voluntarily  executing  it,  to  the  prejudice  of 
the  minor.  A  voluntary  execution,  under 
0ach  circumstances,  will  not  authorize  the 
dismissal  of  the  appeal.  Succession  of 
Flower,  292. 

4.  A  sale  made  without  the  formalities 
prescribed  by  law,  by  a  tutor,  of  the  im- 
movable of  his  pupil,  is  absolutely  null;  but 
may  be  ratified  by  the  minor,  after  majority, 
expressly  or  by  implication.  Vaugfian  v. 
Christine,  328. 

5.  Where  one  who  had  caused  herself 
to  be  appointed  a  tutrix,  takes  possession, 
by  virtue  of  her  appointment,  of  slaves  be- 
longing to  her  pupil,  converts  their  labor  to 
her  own  use,  and  when  called  upon  to  ac- 
count denies  the  existence  of  the  trust, 
contests  the  title  of  her  pupil  to  the  slaves, 
and  claims  as  her  own  the  fruits  of  their 
labor,  she  will  not  be  allowed  commissions 
on  the  amount  recovered  from  her  for  the 
hire  of  the  slaves,  which  cannot  be  con- 
sidered, within  the  meaning  of  art.  342  of 
the  Civil  Code,  as  revenues  accruing  to  the 
minors  through  her  care  and  labor,    lb. 

6.  Where  in  the  account  rendered  by  a 
tutor  in  an  action  to  compel  an  account,  cer- 
tain notes  given  by  the  purchaser  of  proper* 
ty  of  the  minor  are  stated  to  be  not  yet 
settled,  in  consequence  of  a  suit  relative  to 
the  property,  and  they  are  not  produced, 
and  no  evidence  is  o^ered  as  to  their  securi- 
ty, and  no  demand  of  payment  of  the  notes 
is  proved  to  have  been  made,  nor  suit  insti- 
tuted, nor  other  attempt  to  recover  them, 
evidence  will  not  be  received  to  show  the  dis- 
turbance of  title  by  the  suit,  but  judgment 
will  be  rendered  against  the  tutor  for  their 
amount.  Per  Curiam :  We  will  not  per- 
mit a  tutor  to  plead  for  others,  who  are  si- 
lent, against  his  pupil.  Courynes  v.  Maxent, 
335. 

7.  Where,  on  the  dissolution  of  a  parti- 
cular partnership  by  the  death  of  one  part- 
ner, the  partnership  was  largely  indebted  to 
a  commercial  firm  of  which  the  surviving 
partner  was  a  member,  and  to  whom  the 
revenues  of  the  |  roperty  were  to  be  paid 
for  the  reimbursement  of  their  advances, 
and  the  survivor  qualifies  as  tutor  of  the 
minor  heir  of  the  deceased,  and  continues 
to  manage   the  particuluj*  partnership  pro* 


perty'as  surviving  partner,  he  will  not  be 
allowed  a  commission  of  ten  per  cent  on 
the  gross  proceeds  of  the  sale  of  the  crops 
made  by  him,  as  commissions  on  the  reve- 
nues of  the  minor  under  art.  342  of  the 
Civil  Code.  Per  Curiam :  I'he  defendant 
was  administering  the  property  of  the  part- 
nership as  surviving  partner,  and  not  as  to- 
torof  the  minor,  who,  as  a  beneficiary  heir, 
was  only  entitled  to  what  might  remain  af- 
ter payment  of  the  debts.  As  administra- 
tor he  was  entitled  to  two-and-a-half  per 
cent  on  the  monies  that  came  into  his  hands. 
Heath  v.  Lambeth,  362. 

8.  The  tutrix  and  co-tutor  of  a  minor, 
to  whom  a  donation  had  been  made  void  in 
form,  but  which  was  subsequently  ratified 
by  the  heirs  of  the  donor,  cannot,  by  con- 
senting to  a  restitution  of  its  value,  alienate 
what  had  become  the  property  of  the  mi- 
nor.    Deschapetles  v.  Labarre,  522. 

9.  The  prohibition  to  tuters  to  purchase 
the  property  of  their  wards,  contained  in 
art.  327  of  the  Civil  Code,  is  not  affected  by 
any  thing  in  the  stat.  of  10  March,  1834,  s. 
4,  or  that  of  28  March,  1840.  The  stat.  of 
1834  relates  to  defects  of  form,  and  the 
provisions  of  the  second  do  not  embrace  tu- 
tors.    Orr  V.  Thomas,  682. 

10.  A  tutor  who  employs,  for  his  own 
advantage,  slaves  belonging  to  his  pupil,  or 
occupies  land  belonging  to  him,  will  be  bound 
to  the  latter  for  any  profits  which  might 
have  been  derived  from  hiring  the  slaves,  or 
letting  the  lands,  to  a  third  person.  C.  C. 
327,  328.     Glenn  v.  Elam,  61 1. 

11.  Where  a  tutor,  without  aathority, 
compromises  the  interest  of  his  papil  in  a 
promissory  note,  he  will  not  be  liable  for  the 
nominal  amount  of  the  portion  of  the  note 
due  to  his  pupil,  but  for  its  fair  value  at  the 
date  of  its  illegal  alienation  by  him.  C.  C. 
333.    16. 

12.  Where  a  tutor  involves  the  estate  of 
his  pupil  in  a  htigation  which  is  judicially 
pronounced  to  have  been  vexatious,  and  for 
which  the  estate  is  compelled  to  pay  daroa« 
ges,  he  must  be  charged  with  the  amount  of 
the  damages.     Ib» 

13.  Where  the  amount  due  from  a  tutor 
has  been  ascertained  by  a  judgment,  inter- 
est is  due  on  the  amount  from  the  date  of 

,  the  judgment,     lb, 

I  14.  A  tutor  who  has  neglected  to  invest, 
in  the  name  of  the  minor,  Sue  excess  of  the 
revenues  of  the  latter  over  his  expenses 
whenever  such  excess  amounts  to  S500,  is 
liable  for  legal  interrest  on  such  excess.  C 
C.  341.  Stat.  19  February,  1825.  In  ad- 
justing  the  accounts  of  the  tutor  the  entire 
revenues  of  the  pupil,  including  any  interest 
which  the  tutor  may  have  become  fuible  to 
pay  under  art.  341  and  the  stat.  of  1825, 
are  to  be  computed  annually ;  and  the  ex« 
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cess  of  the  revsoues  of  the  minor  over  his 
expenses,  is  to  be  considered  as  fbrming, 
from  that  date,  a  pari  of  his  capital  in  the 
hands  of  the  tutor,  and  upon  that  excess^ 
when  it  amounts  to  $500,tba  tutor  owes  legal 
interest,  if  he  fall  to  invest  it  as  required  bj 
law.    i6. 

S^ee  Parent  and  Cnihi), 


USUFRUCT. 

See  DoKATXoifs,  11,  12.    Marriage,  13, 

14,  15. 

WARRANTY. 
See  Sale,  II. 
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